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LAWS   OF    ENGLAND 


LIBERTIES. 

(A)  Cte  fftMtval  gpzcieg  of  tliem^  p.  1. 

(B)  i^otn  grantet.  p.  1. 

(C)  ipotD  iQjett. 

(C  1.)  By  nonuser.  —  When  it  shall  be  a  forfeiture. 

p.  2. 
(C  2.;  When  not.  p.  2. 

(A)  Cf)e  0et)ecal  letpeciejet  of  tbem. 

HOW  liberties  may  be  claimed,  vide  Franchises,  (A  1,  2.) 

All  liberties  and  franchises  are  derived  from  the  king,  vide  Prerogative, 
(D  30,  &c.) 

As  to  the  counties  palatine,  cinque  portSj  and  corporations,  vide  Fran« 
chides,  (D  1,  &c.  —  E  \,  &c.  —  F  1,  &c.) 

As  to  liberty  to  have  conusance,  or  to  hold  pleas,  vide  Courts, 
(Pi,  ate) 

To  have  courts,  vide  County,  (C  1,  &c.)  —  Courts.  —  Hundred  (B). 
—  Leet: 

As  to  liberty  to  make  justices,  or  ojQficers,  vide  Justices.  —  Justices  of 
Peace.  —  Officer.  —  Prerogative,  (D  29.  37.) 

As  to  the  liberty  of  a  chase,  forest,  park,  warren,  &c.  vide  Chase. 

-  >  « 

(B)  $>olo  granttD. 

If  the  king  grants  a  liberty  to  another,  he  may  make  the  grant  by 
words  expr^sly  denoting  what  liberty  is  intended. 

Or,  the  king  may  grant  by  general  words,  which  relate  and  have 
reference  to  some  specialty ;  as,  if  the  king  grants  to  a  town,  that  they 
shall  have  justices,  who  shall  have  such  authority  and  power  as  auy  other 
justices  in  the  ooun^  have,  it  will  be  good ;  for  the  specialty,  to  which 
,  the  general  words  refer,  is  well  known.     20  H.  7.  6  b.  7  a. 

Vou  V.  B  If 


2  LIBERTIES. 

If  the  king  incorporate  a  town,  and  grant  that  it  shall  have  such  liber- 
ties as  London,  it  will  be  good ;  for  it  sufficiently  appears  what  liberties 
London  has.   >  Per  two  J.  20  H.  7.  6  b.  7  b. 

(C)  !^oto  lout. 

(C  L)  By  nonuser.  —  When  it  shall  be  a  forfeiture. 

How  they  may  be  destroyed  by  coming  back  to  the  king^  vide  Fran- 
chises, (G  1,  &c.) 

When  forferted  by  breach  of  a  condition  in  law  annexed,  "vide  Con* 
dition,  (Si,  2.)  —  Franchises,  (G  3.) 

Liberties  in  which  the  subject  has  an  interest  for  common  justiceyor 
the  common  profit,  may  be  forfeited  by  nonuser :  as  (a),  a  liberty  of 
courts  may  be  lost  by  nonuser. 

So,  a  liberty  of  a  fair,  or  market.     Manw.  81. 

So,  a  foi  Feiture  of  any  franchise  or  liber^  is  a  forfeiture  of  every  otheir 
incident  or  subordinate  claim  by  the  same  grant.     Pal.  82. 

As  if  a  man  lose  a  market^  or  fair,  he  shall  lose  also  the  .court  of 
{>iepowders.     Ibid. 

But  where  the  franchises  in  the  same  grant  are  several,  the  forfeiture 
of  one  does  not  lose  the  other.     Ibid. 

(C  2.)  When  not. 

But  a  liberty  for  the  sole  profit  or  pleasure  of  the  owner,  shall  not  b« 
lost  or  forfeited  by  nonuser:  as,  if  a  man  can  shew  a  title  to  a  park, 
warren,  &c.  by  grant  or  prescriptiony  he  shall  not  lose  it  by  nonuser. 
Manw.  81. 


LICENCE. 

Vide  Alienation,  (A  1, 2.)  —  Capacity,  (B  8.)  — Cuasx,  (H  3.) — 
Fine,  (E  8.) — Justices  of  Peace,  (B  26. 100.) — Pxeaoer,  (D  1>  &c). 
—  Trespass  (D). 


[LIEN  (^').2 


(a)  All  franchises  may  be  .lost  by  nonuser  or  n^lect ;  and  the  strongest  case  of  non- 
user  or  neglect  is,  where  the  parties  are  called  upon,  in  a  court  of  justice,  to  state  their 
rig^t,  and  they  neglect  or  refuse  to  do  it.   S  T.  It.  567. 

(6)  1 .  In  general — a  lien  is  a  right  to  possess  or  to  retain,    a  Rose,  3SS, 

2.  Personalty, — General  rules.  No  lien  can  exist  unless  by  contract,  where  the 
amount  ot  the  demand  can  only  be  ascertained  through  the  intervention  of  a  jury. 
15  East,  547. 

3.  Where  evidence  of  usage  is  given  to  shew  the  existence  of  a  general  lien,  it  roust 
l>e  left  to  the  jury  as  evidence  of  mere  usage  of  trade,  not  of  generalcuilomor  common 
law.    2  Smith,  654.  6  East,  519. 

4.  One 


LIEN.  3 

4v  One  who  unlike  carriers  and  inokeepen  is  not  obliged  to  receive  a  customer's 
property,  may  impose  what  conditions  he  pleases  on  the  receipt  of  it ;  therefore  he 
may  stipulate  for  a  lien,  for  his  general  baknce,  on  any  property  sent  to  him  in  the 
course  of  his  business.    6  T.  R.  14. 

5.  The  question  whether  a  tradeisroan  has  a  lien  on  goods  in  his  hands  for  the  general 
balance,  or  only  for  so  much  as  relates  to  the  particular  goods,  is  decided  on  the  same 
grounds  at  law  and  in  equity.  To  extend  it,  the  party  must  shew  an  agreement  or  some- 
thing from  which  to  infer  an  apeement.    2  Mer.  404. 

6.  A  Bttmker  has  a  lien  for  his  balance  upon  all  securities  in  his  hand ;  a  rule  which 
holds  where,  having  several  bills,  he  discounts  so  many  as  will  cover  the  balance. 

5  T.  R.  488. 

7.  So  for  his  general  balance  on  all  money  securities  pidd  in  on  the  running  account. 
15  £ast,  4S8. 

8.  Bankers  having  securities  deposited  as  a  pledge  for  1,000/.,  though  the  depositor,  at 
bis  death  is  indebted  in  a  hirger  sum,  have  no  lien  further  than  the  ^0O0/•    3  B.  C. 

a  21. 

9.  Where  an  author  agrees  with  a  bookseller  to  publish  his  work,  and  to  allow  him 
interest  for  the  money  he  shall  advance,  and  also  a  share  of  the  profits,  the  bookteUer 
has  a  lien  on  the  copyright,  for  his  disbursements,  e&mme  tembie.    3  Anst.  88. 

10.  Strong  evidence  is  requisite  to  establish  as  a  usage  of  trade  a  lien  for  a  general 
balance  on  behalf  of  carrters.    3  Smith,  221.  7  East,  224. 

11.  Where  by  the  custom  of  trade,  the  consignor  pays  for  the  carriage,  the  con- 
signee's right  is  paramount  to  the  claim  of  the  carrier  to  retain  for  the  general  balance 
due  from  the  consi^or.    2  N.  R.  64. 

18.  A  clause  at  the  end  of  a  charter^parttf  of  affreightment,  that,  **  the  parties  mutu- 
ally bind  themselves,  especially  the  ship  owners,  the  ship,  her  tadcle  and  appurteDances,and 
the  freighter,  the  goods  to  be  put  on  board,  in  the  penid  sum  of  3,000/.  to  be  forfeited  and 
paid  by  the  party  delinquent  to  the  party  observant,  to  the  performance  of  the  matters 
therein  contained ;"  does  not  give  the  party  observant  a  lien  upon  the  property. 
3M. &S.  205. 

13«  A.  consigns  a  cargo  to  B.  with  a  direction  to  pay  to  C.  out  of  the  proceeds  a  sum 
of  monev,  and  writes  C.  to  that  effect,  C  has  no  lien  on  the  proceeds.  2  Rose,  355. 

14.  There  can  be  no  lien  for  demurrage  unless  by  contract;     1 5  East,  547. 

15.  The  ^strainer  has  no  lien  upon  goods  taken  in  distress  for  rent  and  replevied, 
but  is  left  to  his  remedy  on  the  replevin  bond.    1  B.  C.  C.  427. 

16.  A  ^er  has  no  lien  on  goods  delivered  to  him  in  the  course  of  trade,  but  for  the 
price  of  the  dying.     4  Burr.  2214.  1  Blk.  651. 

17.  There  are  liens  which  exist  only  in  equity,  and  of  which  equity  alone  can  take 
c^>gni2ance ;  but  the  lien  for  freight  is  not  one  of  diem.    2  Mer.  403. 

18.  An  order  to  pay  money  out  of  a  particular  fund,  gives  the  party  a  specific  lien 
thereon.    3  B.  C.  C.  64. 

19.  A  bond  given  for  a  general  purpose  of  raising  money,  and  deposited  by  the 
obligee  with  another  as  a  security,  shall  be  liable  to  tne  obligee's  debt :  not  so  if  given 
for  a  special  purpose.    1  B.  C  C.  434. 

80.  Bond  by  infant  for  a  just  debt;  his  mother  and  infant  sister  beinc  entitled  on 
death  of  A.  without  issue  to  4,000/.  stock  for  the  mother  for  life,  after  to  her  children, 
according  to  appointment,  if  no  children,  to  the  mother,  after  death  of  the  son,  cove- 
nanted to  pay  that  debt,  when  either  should  become  entitled  to  that  stock.  Upon  mar- 
rii^  of  the  daughter,  the  mother  made  an  appointment  of  the  stock  in  her  favour ;  but 
next  day  the  husband  having  notice  of,  and  approving  the  covenants  to  pay  the  son's 
debt,  and  reciting  his  and  his  wife's  intention  to  secure  it  '^  as  after-mentioned,'"  re- 
leased all  their  right  to  that  stock  to  the  mother,  and  covenanted,  that  when  the  wife 
•hottld  be  21,  all  their  interest  should  be  vested  iu  her ;  and  a  trust  was  declared,  that 
if  the  obligee  should  have  a  right  to  recover  that  debt,  it  should  be  paid  out  of  that 
stock.  Afterwards  a  bill  being  filed  to  set  aside  the  settlement  ^  an  appointment  by 
the  mother  for  her  own  benefit  without  consideration,  the  parties  were  by  agreement 
Biiitually  released  from  the  covenants  in  it ;  and  the  husband  covenanted,  that  if  the 
obligee  should  have  a  right  in  life  of  the  mother,  to  recover  the  debt,  it  should  be  paid 
out  of  that  stock.  The  mother  died  intestate  before  A.  Determined,  that  a  fair  as- 
Bgnee  of  the  debt  had  no  specific  lien  on  the  fund ;  which  could  be  liable  only  by  being 
brought  bade  into  the  mother's  assets,  as  taken  out  in  fraud  of  her  creditors ;  for  which 
it  must  be  said,  either  that  there  was  no  pretence  for  the  compromise,  or  that  no  pre- 
teoce  for  its  providing  for  the  debt  only,  if  suable  in  the  mother's  life ;  but  the  mar- 
riage brokage  in  the  settlement  was  sufficient  ground  for  the  compromise,  and  the  bill  did 
not  fio  on  the  other  ground ;  therefore  the  common  decree  for  account  of  nssets,  debts,. 
and  funeral  expences,  without  reference  to  that  fund,  was  made  a^nst  the  husband  and 
wife  as  administrators.    The  debt  of  the  son  was  a  sufficient  conuderation  for  the  covq- 
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4,  LIEN. 

aanU;  and  if  the  mother  had  furvived  A.  there  would  have  been  a  ipedfic  lien. 
1  Ve«.  jun.  314. 

SI.  The  excise  laws  onlj  give  a  Hen  on  those  goods  that  are  liable  to  the  duties,  an4 
the  materials  and  utensils  for  making  the  same;  an  excise  warrant,  therefore,  to  sdae 
the  party's  goods  generally,  is  bad.  6  T.  R.  436. 

22.  Freight  is  a  lien  on  the  cargo.  Dougl.  104.  No  lien,  however,  for  freight,'  can 
'exist  unless  freight  has  been  earned;  and  freight  has  not  been  earned  until  the  goods 
have  been  regularly  brought  to  the  place  of  destination,  pursuant  to  the  contract  of 
affreightment  (for  performance  of  sucli  contract  waived  by  the  freighter).  If  the  miscon- 
duct of  the  freighter,  or  a  stranger,  prevents  the  freight  from  becoming  due,  the  ship 
owner's  remedy  is  by  action  for  damages.    3  M.  &  S.  205. 

23.  The  lien  of  the  captain  forfreignt  continues  upon  goods  impounded  in  the  West 
India  Docks,  though  he  has  not  given  the  company  notice  to  retain  for  his  claim.  1  M. 

6  S.  157. 

24.  Where  goods,  the  property  of  the  condgnee,  are  to  be  delivered  on  payment  of 
freight,  he  may  recover  tnem  from  a  stranger  wrongfully  in  possession,  without  tender* 
ing  the  freight  dther  to  him  or  the  master.    3  East,  585. 

25.  The  freighter  covenanted  to  load  a  complete  cargo,  paying  different  rates  of 
freight  for  the  different  species  of  goods,  at  per  cwt.,  and  that  in  case  of  not  fully 
lading,  he  would  pay  for  so  much  in  addition  as  the  vessel  Would  have  carried.  Held 
that  the  owner  had  no  lien  on  the  goods  laden  for  the  freight  of  unoccupied  space. 
15  East,  547. 

26.  A.  consigns  goods  to  B.  abroad,  and  orders  a  cargo  in  return,  for  which  he  sends 
his  own  ship.  The  return  cargo  is  delivered  to  A.'s  captain,  B.,  stating  it  to  be  on  AJt 
account,  as  A.'s  own  goods,  and  to  be  delivered  to  A.  The  return  cargo,  consisting  of 
more  goods  than  the  proceeds  of  those  consigned  to  R,  B.  draws  bills  on  A.  for  the 
difference^  which  he  sends  to  his  agent,  with  a  bill  of  lading  drawn  in  blank,  and  desiring 
the  a^ent,  in  case  of  A.'s  refusal  to  accept  the  bills,  to  indorse  the  bill  of  lading  to  C^ 

A.  refuses  to  accept  the  bills,  and  the  bill  of  lading  is  accordingly  indorsed  to  C.  The 
«hip  arrives,  and  C.  demands  the  cargo  as  indorsee  of  the  billofladine;  the  captain  how* 
ever  refuses,  and  delivers  them  to  A.,  who  deposits  them  with  D.  as  nis  waraiouseman. 
D.  then  receives  notice  from  B.  to  hold  the  goods  for  B.  as  his  property,  in  consequence 
of  which  D.  refuses  to  deliver  them  to  Al  In  trover  by  A.  against  D.,  held  that  A.^  having 
rested  his  claim  on  the  supposition  that  the  property  had  vested  in  him,  could  not,  if  he 
iailed  in  that  defence,  set  up  his  lien  on  the  goods  for  freight.  1  Mars.  323.  5  Taunt.  759. 

27.  A.  the  owner  of  a  ship,  charters  her  to  B.  for  a  voyage  from  London  to  the  Cape 
of  Good  Hope,  out  and  home  for  2,200/.  frdght,  to  be  paid  one-fourth  by  bills  at  two 
months,  one-fourth  by  bills  at  four  months,  from  the  day  of  her  clearing  from  London  ; 
one- fourth  by  bills  within  ten  days  after  her  discharge  at  the  Cape;  and  one^fourth  by  bills 
at  three  months  from  her  return  to  London.  A.  binds  the  vessel  and  freight,  and  6.  the 
floods  for  due  performance.  The  ship  arrives  at  the  Cape,  discharges  her  cargo,  and  takes 
in  a  return  cargo,  consisting  partly  of  goods  of  different  persons  on  fireight,  and  pardy  of 
seventy  pipes  of  wine,  consigned  to  B.,  of  which  eighteen  pipes  are  shipped  on  the  3dMay^ 
fourteen  on  the  5th,  and  thirty-eight  on  the  8th.  B.  commits  an  act  of  bankruptcy  on 
the  5th  of  May.  The  bills  for  the  two  first  instalments  are  dishonoured ;  the  tiiira  install 
ment  is  paid,  but  no  satisfaction  for  the  last.  The  ship  arrives  in  London,  and  A.  claimt 
a  lien  on  the  wine  for  the  hire  of  her.  Held,  that  the  snip  being  chartered  for  the  voyage, 

B.  was  owner,  pro  hoc  vice^  and  therefore  that  A.  had  no  lien  on-  his  goods.  Quere, 
whether  the  agreement  for  the  hire  of  the  ship  was  such  as  would  have  destroyed  A.'b 
right  to  a  lien  ?  Qusere,  also,  whether  A.  could  have  claimed  a  lien  on  those  goods 
wnich  were  shipped  on  the  day  of,  but  after,  the  act  of  bankruptcy?  2  Marri.  339.^ 

7  Taunt.  14. 

28.  Though  the  finder  of  property  lost  may  be  entitied  to  a  compensation  from  the 
owner  for  his  tare  of  it,  yet  he  has  no  lien  for  such  compensation.    2  H.  Bl.  254. 

29.  There  is  no  lien  on  a  dog  lost  for  the  expence  of  his  keeping.    2  Blk.  1117. 

30.  But  a  man  Iras  a  lien  for  salvage  upon  tne  thing  saved.    Ld.  Rd.  393. 

31.  It  seems  that  a  clerk  of  assize  has  not  a  lien  on  the  records  in  his  custody  for  his 
fees.    Leach,  239. 

32.  And  if  he  refuse  to  deliver  a  record  on  the  ground  of  non-payment  of  fees  for 
drawing,  engrossing,  &c.  K.  B.  will  grant  a  mle  ton  for  attaching  him.    Ibid. 

3S,  Bill,  following  life  insurances,  effected  by  the  plmntifi^s  clerk  with  the  plaintiff^ s 
money,  procured  by  embezzlement,  and  transferred  to  the  defendants  for  valuable  con- 
sideration, but  with  notice.  Demurrer  allowed ;  the  transaction  amounting  to  felony 
by  the  statute  39  Geo.  3.  c.  85.  and  therefore  not  raising  a  civil  contract.  Secondly,  the 
policies  not  being  the  plaintiff's  property.     17  Yes.  jun.  329. 

34.  A  retpondentia  bond,  reciting  that  the  money  was  lent  upon  the  goods  laden  aiMl 
to  be  laden^  which  is  conditioned  to  be  void  in  case  of  repayment  after  the  ship's  returh, 

or 


LIEN.  s 

cr  m  cite  of  lost,  ihould  pay  a  proportioDable  average  cm  all  the  goods  carried  out  and 
acquired  during  the  vojage  which  should  be  saved,  confers  no  lien  on  the  goods . 

4£lSt,319« 

35,  The  vendor  has  no  lien  on  the  property  after  a  constn|ctive  delivery,  l  Taunt.  458, 
56.  PnorUy^  as  between  a  person  who  has  an  equitable  lien  and  a  third  person  who 

purchases  the  thing  for  a  valuable  consideration  and  without  notice,  the  title  of  the 

vendee  shall  be  pr^erred.    3  T.  R.  485. 

37.  A  tradesman,  a  printer  for  example,  engaged  to  supply  one  entire  work,  has  a  lien 
fior  the  price,  or  the  balance  due,  upon  every  individual  parcel  of  it ;  80  that  after  deli- 
vering apart,  he  may  retain  the  residue  for  such  price  or  balance.    3  M.  &  S.  167. 

38.  Whether  a  work  be  entire  or  not  depends  upon  the  original  contract  and  under- 
standiDg  of  the  parties.  If  the  understanding  is  that  it,  shall  be  considered  entire,  the 
ddivering  parts  of  it  from  time  to  time,  and  charging  separately  from  each  parcel,  will 
■ot  change  its  original  nature.    3  M.  &  S.  167. 

39.  Attignment,  —A  lien  is  a  personal  right,  and  cannot  be  assigned  to  another. 
ST.R.606. 

40.  C<mimvatwH.  —  The  assignee  of  a  policy  on  goods  by  indorsement  of  the  bill  of 
lading,  takes  it,  subject  to  the  same  lien  as  eristed  against  the  assignor.    2  East,  593. 

41.  DetermnuUum.  —  A  lien  upon  property  in  specie  is  not  continued  on  the  pro- 
ceeds thereof,  when  sold,  wjiere  the  sale  was  unauthorized.     10  East,  378. 

42.  An  offer  by  the  debtor  of,  *'  I  am  not  aware  of  the  exact  balance,  but  if  any 
be  due  I  am  ready  to  pav  it,  on  receiving  back  the  security  ;*'  will  not  defeat  an  ac« 
tion  brought  by  the  holder  of  the  security,  entitled  to  sue  ito  respect  of  his  lien 
Uiereon.     15  East,  428. 

43.  A  lien  exists  during  such  time  only  as  the  party  has  possesion,  either  by  him- 
self or  his  a£ent,of  the  property;  if  he  parts  with  the  possession  after  the  lien  has  at- 
tached, the  lien  is  gone.     1  East,  14. 

44.  A  consignee,  parting  with  the  goods  consigned,  parts  with  his  lien  on  them. 
Dick.  269. 

45.  Factor's  lien,  both  for  IHs  expenditure  on  the  goods  in  his  possession,  and  his 
general  balance,  lost  by  a  special  contract  for  a  particular  mode  w  payment.  So  in 
various  trades.    16  Ves.  280. 

46.  A  party  having  a  lien  on  a  policy  does  not  lose  his  lien  thereon,  or  on  the  pro-^ 
ceeds  when  recovered,  by  depositing  it  with  a  broker.     2  East,  523. 

47.  MiaceUaneout.  —  The  court  will  not  interfere  to  settle  the  relative  rights  of  two- 
co-defendants  to  muniments  on  which  the  plaintiff  nas  a  lien,  so  as  to  secure  him  in 
delivering  them  over.    7  Taunt.  391.    1  Moore,  99. 

48.  Bietd  property  — *  Vendor  and  purchater,  A  purchaser  of  a  settled  estate  (with- 
out notice  of  a  rent-chaige  granted  by  tenant  for  life)  transfers  stock  to  the  trustee 
under  the  settlement,  in  payment :  the  tenant  for  life  grants  an  annuity  to  one  who 
had  no  notice  of  the  transaction ;  the  purchaser  of  the  estate  i^ evicted  by  the  grantee 
of  the  rent-charge ;  he  has  no  lien  on  the  stock  transferred,     l  B.  C.  C.  301. 

49-  A.  purchases  an  estate  of  B.  without  notice  of  a  rent  charge ;  the  vendor  cove- 
naating  that  there  are  no  incumbrances,  the  purchase  money  is  laid  out  in  the  funds ;. 
«id  B  afterwards  sells  the  dividends  for  his  life,  secured  by  letters  of  attorney  to  C. 
wbo  has  notice;  A.  is  evicted  by  the  grantee  of  the  rent  charge..  He  has  no  lien  on  the 
funds  purchased  against  C.    2  B.  C.  C  282. 

50.  Lien  of  vendee  having  paid  prematurely,  analogous  to  that  of  vendor. 
15  Ves.  345. 

51.  If  the  vendor  of  an  estate  take  the  purchaser's  bondsBS  a  security  for  the  pur- 
chase-money, and  the  purchaser  become  insolvent,  the  vendor  hath  no  lien  on  the 
estate  for  the  consideration-money,  but  must  abide  by  his  security.    Dick.  485. 

52.  A  purchaser  not  having  paid  the  monev,  laid  down  arguendo,  but  not  deter- 
niaed,  that  the  vendor  has  a  lien  upon  the  land.     1  B.  C.  C.  420. 

53.  Under  the  usual  condition  at  an  auction,  that  if  the  vendee  should  fail  to  com- 
plete his  purchase  the  vendor  should  be  at  liberty  to  resell ;  and  the  vendee  pay,  the 
ciq>ences  and  make  good  the  deficiency,  &c.    6  Ves.  94. 

54.  Vendor^s  equitable  lien  upon  the  estate  for  the  purchase  money  lost  by 
taidi^  a  special  security  by  way  ot  a  pledge  of  stock.  Whether  every  security  would 
bsve  that  effect.  Quaere.    6  Ves.  752. 

55.  Whether  the  vendor's  lien  could  prevail  against  an  equitable  mortgage  by  deposit 
of  deeds.  Quaere.    6  Ves.'  752. ' 

56.  Vendor's  lien  upon  a  sale  of  real  estate.    12  Ves.' 383. 

57.  Vendor's  lien  for  purchase  money  unpaid  against  the  vendee,  volunteers  and  pur- 
Abates  with  notice,  or  having  equitable  interests  only,  claiming  under  him ;  unless  cleaHv 
refinqiiished ;  of  which  another  security  taken,  and  reli^  on^  may  be  evidence ;  arcord- 
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ding  to  the  circumstances,  the  nature  of  the  security,  &c. :  the  proof  being  npon  the 
purchaser;  and  failine  in  part,  upon  the  circumttances,  another  security  being  relief 
on  may  prevail  as  to  the  residue.  As  to  marshalling  the  assets  of  the  vendee  by  throw- 
ing  the  lien  upon  the  estate,  Qusere.     15  Yes.  399. 

58.  Vendors  lien  probably  derived  from  the  civil  law  as  to  froods ;  which  goes  fur- 
ther than  the  law  ot England;  by  which  the  lien,  giving  the  right  to  stop  intrantiiuu 
gone;  where  possession,  actual  or  constructive,  has  been  taken,  the  lien  by  the  dvil 
law  prevailing  even  against  actual  possession.     15  Ves.  944. 

59.  Vendor's  lien  for  the  purchase  money :  lien  upon  goods  in  different  trades  for 
work  upon  them,  for  the  general  balance;  and  as  to  the  effect  of  takiag  security. 
16  Ves.  S78. 

60.  Afler  judgment  against  the  purchaser  of  a  leasehold  house  and  furniture;  Ken 
of  the  vendor  uoon  the  house  ancl  furniture,  and  proof  under  a  commission  of  bank- 
ruptcy against  tne  purchaser  for  the  deficiency.    19  Ves.  S55.     1  Rose,  306. 

61.  Quaere  whetlier  the  vendor  of  an  estate  who  takes  the  bond  of  the  vendee  for  the 
purchase  money,  has  a  lien  on  the  lands  for  the  purchase  monev  remaining  unpaid. 
1  Cox.  91. 

62.  Quaere  whether  the  vendor  of  an  estate,  who  takes  the  bond  of  the  vendee  for  the 
purchase  money,  has  a  lien  on  the  lands  for  the  purchase  money  remaining  unpaid. 
s  Cox,  90. 

63.  Purchase  money  unpaid,  is  primA  facia,  a  lien  on  the  lands  sold ;  and  if  a  secu- 
rity is  taken  for  that  money,  it  lies  on  the  vendee  to  show  that  the  vendor  agreed  to  rest 
on  that  security  and  to  discharge  the  lands.    Sch.  &  Lef.  132. 

64.  A  note  passed  by  a  vendee  to  a  trustee  for  part  of  the  purchase  money,  out  of  the 
amount  of  wfiich  incumbrances  then  not  ascertained  were  to  he  satisfied,  and  the 
balance  only  paid  to  the  vendor,  is  not  such  a  security  as  will  discharge  the  lien  on  the 
lands.     1  Sch.  &  Lef.  132. 

65.  Vendor's  lien  on  the  estate  for  the  purchase  money  not  discharged  by  taking  bills 
of  exchage;  which  are  to  be  considered,  not  as  a  security,  but  a  mode  of  payment. 
S  Ves.  &  Beam.  306. 

66.  As  to  the  effect  of  a  security  of  a  third  person  upon  the  vendor's  lien  on  the 
estate  for  the  purchase  money.  Quaere.    2  Ves.  &  Beam.  309. 

67.  Vendor  has  a  lien  on  estate  sold,  for  his  purchase  money,  though  he  has  received 
bills  from  the  vendee  in  payment  of  the  same,  and  though  the  vendee  becomes  bank- 
rupt.    1  Mad.  346. 

68.  On  a  contract  for  sale  of  an  estate,  where,  by  the  terms  of  the  contract,  the  pur- 
chaser is  to  be  let  into  immediate  possession,  and  a  question  afterwards  arises  as  to  a 
]>art  to  which  no  title  can  be  made,  the  vendor  cannot  turn  the  purchaser  out  of  posses- 
sion, and  retain  to  himself  the  benefit  of  the  contract.    3  Mer.  144. 

69.  Lien  by  vendor  on  property  of  which  the  vendee  never  took  possession.  1  Rose,  306. 

70.  Vendor  held  not  to  have  waived  his  lien  on  the  estate  sola  by  taking  the  promis- 
sory note  of  the  vendee  and  receiving  its  amount  by  discount.    %  Rose,  79. 

71.  Greneral  principle  of  the  marsnalling;  that  a  party  having  two  funds,  his  choice 
shall  not  have  tne  effect  of  disappointing  another  who  has  one  only;  but  the  latter  shall 
stand  in  the  place  of  the  former.  Upon  that  principle  the  benefit  of  the  vendor's  lien 
on  the  estate  for  the  purchase  money  extended  to  tnird  persons.    9  Ves.  209.  ^ 

72.  Distinction  between  a  judgment,  as  attaching  upon  the  land,  and  a  special  agree- 
ment for  a  security  upon  the  land.    15  Ves.  354. 

73.  Specialtv  creditors  have  no  lien  on  the  estate,  and  therefore  the  alienee  of  a  de- 
visee shall  hold  the  land  discharged.    2  Anst.  506. 

74.  A  covenant  to  apply  a  certain  portion  of  rents  and  profits  to  a  particular  usc^ 
gives  a  specific  lien  upon  the  estate.    3  B.  C.  C.  421. 

75.  Covenant  to  set  apart  and  pay  annual  profits  of  land,  is  in  equity  a  lien  on  the 
land  against  the  covenantor  and  claim^ants  under  him  with  notice,    l  Ves.  477. 

76.  A  party  entitled  as  eouitable  tenant  in  tail  under  a  settlement  in  which  is  a  cove- 
nant to  convey  lands  to  tne  uses  of  such  settlement;  afterwards  and  upon  his  own 
marriage  covenants  also  to  convey  lands  of  less  value ;  though  he  obtains  a  decree  for 
the  execution  of  the  first  mentioned  covenant,  the  second  covenant  is  no  lien  in  equity 
iiponthe  lands  so  decreed  to  be  conveyed.    Cooper,  301. 

77.  On  bill  of  interpleader  by  the  owner  of  an  estate  against  the  erantee  of  a  rent 
charge  out  of  it,  assigned  to  secure  an  annuity  and  the  annuitant,  tne  annuity  being 
Toid,  the  arrears  of  tjie  rent  charge  in  court  were  paid  to  the  originsd  srantee ;  and  the 
annuitant  was  held  not  entitled  to  have  the  consideration  repaid  put  of  that  fund,  there 
being  only  a  general  debt  at  law  and  no  lien.    2  Ves.  138. 

78.  A  fine  paid  for  the  renewal  of  a  lease,  by  one  of  two  tenants  jointly  holdmg 
see  hinds ;  a  lieu  on  the  other  moiety,  though  under  settlement.   Ball  &  Beatty,  199. . 

79.  Lien 
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79.  lien  upon  a  Wett  Indk  estate  £ot  supplies  furnished  by  tenant  for  life,  tenant  in 
coounoo,  &c.    14  Ves.  444. 

90.  Lien  after  possession  determined;  as  after  the  death  of  tenant  for  life  of  a  West 
India  estate,  for  supplies  provided  by  him.     1 4  Ves.  442. 


LIFE. 

ftww  to  lift.    VMe  CopTHOLD,  (C  10.  —  Devise,  (N  7.)  —  Estatesv 

(E 1,  &c.)  —  Ofhceb,  (B  9.)  —  Waste,  (F  2.) 


LIGEANCE. 

Vide  AiJ^GiANCE. 


LIMITATION. 

^wtort—  •f  ««l«w.    Vide  Action  opon  the  Case  upok  Assumpsit, 

(D— H  6, 7.)— Chancery,  (I  1.)— (4  W.  17.)— Pke- 
BooATiVE,  (D  86.)  —  Temps,  (G  1,  &c.) 

ije  cnim.    Vide  Pabliauent,  (H  18,  19.) 

— — —   umnmnvmoh  Vide  Condition  (T)  —  Chancsbt,  (4  W. 

19,  &C.)  —  Uses,  (K  1,  &c.) 


LIS  PENDENS. 

Vide  Abatement,  (H  41,  &c.)  —  Chancery,  (I  1.  —4  C  8,  4,) 

Maintenance,  (A  5.) 


LIVERY-MAN, 

Vide  Fbanchises,  (F  26.) 


LIVERY  OF  SEISIN. 

Vide  Feohment,  (B  1,  &&) 
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LONDON. 

(A)  %tfi  antiQUftp  anD  ejrtent.  p.  9. 
CB)  (SjTtent  of  it0  iurt0Diction.   p.  9. 

(C)  ^a^on  p.  11- 

(D)  aiDecmen.  p.  11. 
(£)  CecorDer.  p.  12. 

(F)  Common  Coumtl.  p.  12. 

(6)  dgerifGef.  p.  12. 

(H)  iLontion  i0  a  count?,  anD  a  corporation  b?  pre- 
scription, p.  12. 

(1)  Chamberlain,  p.  12. 
(K)  SMttg  grantee. 

(K  1.)  Office  of  package,  p.  13. 
(K  2.)  Port^.  p.  13. 
(K  3.)  GarbUng.  p.  13. 
(K  4.)  Gauger.  p.  13. 
(K5.)  Wine-drawer,  p.  14. 
.  .    (K  6.)  Justices  of  peace,  ooroiier,  &c.  p.  14. 

(K  70  Office   of  toe  great  beam,  weights,  and  tro- 

nage.    p.  14. 
(K  8.)  Custody  of  the  gates,  &c.  p.  14. 

i 

(L)  OBiremptiontf  grantetr, 

(L  1.)  To  be  free  of  tolU  &c,    p.  15. 

(L  2.)  Excused  from  juries,  &c.  p.  15. 

(L  3.)  And  from  suits  out  of  the  city.  p.  15. 

(L  4.)  Excused  from  offices.  p«  15.. 

(M>  Cl)e  pribilege0  anH  ciuttotn^  of  lonQon  ate  con* 
firmeti  bg  parliament,  p.  16. 

(N;  €u0tom0  or  iLonlKin. 

(N  1.)  In  actions  and  suits,  p.  16. 

(N  2.)  In  regard  to  apprentices,   p.  17* 

(N  3.)  As.to  disposition  of  their  land^  &c. — ^By  bargain 

and  sale,  p.  18. 
(N  4f.)  By  devise,  p.  19. 
(N5.)  Erection  of  edifices,  p.  19. 
(N  60  In  regard  to  trade,   p.  19. 
(N  70  A  wife  may  be  a  sole  nf&rchant.  p.  20. 
(^N  8.)  A  foreigner  cannot    buy  or  sell,  within  the 
city,  to  a  foreigner,   p.  20. 

(A)  3fW 


Extent  qfifs  jurisdiction.  § 

(A)  3it0  M^uii^  anD  ertent 

Tscitus  says  of  London,  quod  tempore  Neronis  fuit  copia  rugoiia- 
(ommj  Sr  commeatu  maxime  celelre.    4  Inst.  247. 

The  <^ty  of  London  being  destroyed  by  the  Danes,  an.  839,  was  re- 
itored  and  encompassed  with  walls  by  king  Alfred,  an.  886,  which 
baring  been  often  repaired  were  rebuilt  an.  1477,  from  the  Tower  to 
Aldgate^  and  so  to  Bishopsgate^  and  so  to  Cripplegate,  then  Aldersgate, 
Newgate,  Ludgate,  and  to  Fleet-ditch,  and  so  to  the  Thames,  643 
perches^  viz.  above  two  miles  in  circuit     1  Stow,  9. 11,  12. 

The  antient  wall  passed  through  the  tower,  for  which  reason  all  within 
the  tower  that  lies  upon  the  west  part  of  the  wall  is  within  the  city  of 
London,  and  all  upon  the  east  part  lies  in  the  county  of  Middlesex, 

3  Inst.  196. 

Before  the  time  of  H.  9.  the  city  was  divided  into  24  wards,  where- 
of Portsoken  lies  extra  murum,  Bishopsgate,  Cripplegate,  Aldersgate, 
and  Farringdon,  in  part  extra^  in  part  intra  mttrum,     1  Stow,  347.  . 

By  parliament,  17  R.  2.  Farringdon  extra  was  severed  from  Far- 
riivdon  intra,  and  made  a  distinct  ward.     1  Stow,  347. 

By  charter  1  Ed.  8.  made  and  approved  in  parliament,  the  king 
granted  to  the  citizens  and  their  successors  the  vill  of  Southwark 
am  pertinentiisj  sdhendo  the  usual  farm.  2  Stow,  3.  Vide  Priv. 
Lond.  14. 

By  patent  4  Ed.  6.  the  king  granted  to  them  his  manor  and  borough 
of  Southwark  cum  pertinentiis  in  com.  Surrey,  the  messuages  and  lands 
near  the  borough  of  Southwark  purchased  by  H.  8.  of  Ch.  duke  of 
Suflblk,  except  Southwark  place  and  park,  the  prisons  of  the  King's 
Bench  and  Marshalsea;  et  quod  inhabitantes  de  Southwark  sint  sub  gu- 
bematiane^  &c.  of  the  city  as  citizens  and  inhabitants  of  London. 
2  Stow,  4. 6.     Vide  Priv.  Lond.  20. 

After  that  grant,  by  an  order  of  the  court  of.  mayor  and  aldermen, 
confirmed    by   the   court  of  common  council,   the  last  day  of  July, 

4  Ed.  6.    Southwark  was  constituted  the  twenty-sixth  ward^  by  the 
name  of  Bridge  Ward  without.    2  Stow,  6. 

By  agreement  with  the  earl  of  Clornwall  confirmed  by  charter  26 
Fd>.  31  H.  3.  Queenhithe,  with'  all  liberties,  is  granted  to  the  mayor 
and  commonalty  of  London,  and  their  successors,  rendering  501.2'^ 
annum.     Vide  1  Stow,  699.  &  Priv.  Lond.  9. 

By  diarter  18th  October^  14  Car.  the  king  grants  to  the  mayor,  com-* 
msmalty,  and  citizens  of  London,  the  Moorfields  outer  and  inner,  and 
West  Smithfield.    Vide  Priv.  Lond.  27. 

(B)  oBrtent  Of  itti  3lucwiifctiom 

.  Portsoken  ward  (which  extends  from  Aldgate  to  the  bars  near 
Whitechapel,  and  firom  the  house; of  lord  Bourchier  near  Bi8h(q>s- 
^ate  to  that  place  in  the  Thames,  to  which  an  horseman,  riding  into 
It  at  low-water,  can  throw  his  spear)  imports  the  frandiise  ad  partam* 
1  Stow,  348. 

This  ward  was  granted  temp.  Edgar  to  thirteen  knights  to  have  the 
land,  with  liberty  of  a  guild  inperpif^m^  and  was  by.uiem  granted  to 

the 
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the  canons  of  the  Holy  Trinity,  temp.  H.  !•  on.  III59  within  the  walls 
of  the  city.     1  Stow,  348. 

The  prior  of  that  house  was  from  thence  admitted  as  an  alderman  of 
the  city  to  have  the  government  of  that  ward  and  soke;  and  since  the  , 
dissolution,  the  alderman  is  elected^  as  other  aldermen,  by  the  citizens. 
1  Stow,  349. 

And  therefore,  the  east  part  of  the  Tower,  St.  Catherine's,  East 
Smithfield,  (Qu.  as  to  St.  Catherine's,  East  Smithfield,  and  part  of 
Tower-hill,)  Tower-hill,  the  Minories  storehouses,  and  St.  Botolph*s 
parish,  which  lie  in  that  ward,  are  within  the  liberty  of  the  city  towards 
the  east.     Vide  1  Stow,  349,  &c. 

So,  in  Bishopsgate  ward,  from  the  gate  to  the  bars  juxta  St-  Mary 
Spittle  and  half  Houndsditch,  in  this  ward,  is  part  of  the  suburbs,  and 
within  the  liberty  of  the  city.     Vide  1  Stow,  421. 

In  Cripplegate  ward.  Fore-street  from  the  north  of  St.  Giles's  church 
through  Moor- lane  to  Postern  lane  end  near  Moorgate,  with  all  houses, 
gardens,  and  alleys  to  Moorfields  near  Finsfbury  court,  the  alleys  and 
buildings  about  Moor- lane,  part  of  Grub-street,  Whitecross-street,  to 
the  end  of  Beech -lane,  Redcross-street  up  to  the  posts  in  Golden-lane^ 
and  part  of  Barbican  are  extra  munim.     Vide  1  Stow,  582. 

In  Aldersgaie  ward,  extra  mufum  are  Aldersgate-street  as  &r  aa 
Barbican    and    Long-lane,    and   Goswell-street^    to    the  bars.     Vide 

1  Stow,  601. 

Farringdon  ward  extra^  Newgate  and  Ludgate  extends  towards  the 
west  to  the  bars  in  St.  John-street,  the  bars  in  Holborn,  and  Temple 
Bar.     Vide  1  Stow,  711. 

By  charter  4  Ed.  6.  the*  mayor,  commonalty,  and  citizens  of  London^ 
shall  have  like  jurisdiction,  &c.  in  Southwark,  &c.  as  in  London.     Vide 

2  Stow,  4.  6.  and  Priv.  Lond.  22.     Vide  ante  (A). 

By  charter  20  September  6  Jac.  the  jurisdiction  of  the  mayor,  com- 
monalty, arid  citizens  of  London,  shall  extend  through  the  several  cir- 
cuits, &c.  of  Duke's- place,  great  St.  Bartholemew,  and  little  St.  Bartho- 
lomew, Blackfriars,  Wmtefriars,  and  Cold  Harbour.  Vide  Priv. 
Lond.  24. 

So,  by  grants  from  ancient  kings  the  mayor,  commonalty,  and  citizens 
of  London  have  the  property  of  the  Thames,  tarn  soli  quam  aquce* 
(Vide  1  Stow,  35.) 

By  charter  8  R.  1.  and  1  John,  all  wears,  &c.  in  the  Thames  and 
Medway  shall  be  amoved.     Vide  1  Stow»  36.  and  Priv.  Lond.  5, 6.  ^ 

And  thereupon  the  mayor  and  commonalty  of  London,  time  out  of 
mind,  have  had  the  conservation  and  regulation  of  the  Thames,  and 
the  lands  thereby  overflowed,  from  Staines  bridge  in  the  county  of 
Middlesex,  to  the  waters  of  Yendall  and  Medway,  and  the  punishment 
pf  unlawful  engines,  &c.  And  this  confirmed  by  charter  S  Jac.  &c« 
I  Stow,  34.     4  Inst.  250.     I  Sid.  148. 

[St.  14  G.  3.  c.  91.  and  17  G.  3.  c.  18.  gnmt  powers  to  the  lord 
mayor,  &c.  to  improve  the  navigation  of  the  Thames  westward,  and  to 
purchase  tolls,  and  to  lay  a  toll.] 

Vide  Courts,  (O  1,  &c.) 


(C)  q^agor. 


Aldermen.  1 1 

(C)  q^apor* 

By  charters  16  John  and  11  H.  3:  the  barons  of  London  may  jrearlj 
choose  a  mayor  fit  for  the  government  of  the  city,  so  as  he  be  presented 
to  us,  or,  if  absent,  to  our  justices,  and  sworn  to  be  faithful  to  us.  Vide 
2  Stow,  186.  &c.  450.  &c.  and  Priv.  Lond.  6,  7. 

By  charter  37  H  3.  to  the  king,  or,  if  absent,  to  the  barons  of  the 
exchequer  at  Westminster.  And  by  charter  26  Ed.  1.  if  the  king  and 
barons  be  absent,  to  the  governor  of  the  Tower*  Vide  2  Stow,  186, 
&c.  450.  &c.  and  Priv.  Lond.  9. 11. 

Before  and  since  the  Conquest,  to  the  time  of  R.  1.  London  was 
governed  by  a  port-reeve,  and  1  R.  1.  by  two  bailiffs,  and  afterwards 
by  a  mayor  appointed  by  the  king,  but  10  John  the  king  granted 
quod  eligant  a  mayor  de  seipsis  annually.  2  Inst.  253.  Viae  2  Stow, 
450. 

By  charter  1  Ed.  3.  the  mayor  of  London  shall  be  named  in  every 
commission  for  gaol-delivery  of  Newgate :  and  shall  do  the  office  of 
escheator  within  the  liberties  of  the  city,  so  as  he  take  oath  to  exer- 
cise the  office,  and  to  answer  to  the  king  as  he  ought  Vide  Priv. 
Lond.  12,  IS. 

By  charter  2  Ed.  4.  the  mayor,  recorder,  and  aldermen  that  have 
been  mayors,  shall  be  conservators  of  the  peace  within  the  city ;  and 
they  or  four  of  them,  quorum  the  mayor  to  be  one,  shall  be  justices  of 
oyer  and  terminer  there.     Vide  Priv. 'Lond.  16. 

By  charter  14  Car.  they,  or  the  aldermen,  not  mayors,  shall  be  jus- 
tices, and  four  of  them,  quorum  the  mayor  or  recorder  to  be  one^  may 
hold  a  sessions.     Vide  Priv.  Lond.  26.    Vide  post,  (K  6.) 

[The  jurisdiction  by  1  J.  1.  c.  22.  concerning  leather  cutters,  is  not 
in  the  mayor  personally,  but  as  the  head  of  the  court  of  sessions* 
1  B.  M.  385.]  \c) 

[The  lord  mayor's  watermen  are  not,  as  such,  privileged  from  being 
impressed ;  but  though  not  exempted,  it  would  be  an  abuse  of  the  right, 
to  press  them,  if  they  were  in  the  act  of  rowing  the  lord  mayor  in  his 
barge.     Cowp.  512.  518.] 

(D)  aiDermen. 

The  aldermen  of  London  were  annually  chosen,  till  by  charter 
28  Ed.  3.  it  was  granted,  that  they  should  not  be  removed  without 
cause ;  and  by  the  st  17  R«  2i  11.  it  was  enacted,  that  they  should 
not  be  (vide  the  st.  1 1  Geo.  18.  as  to  their  election)  chosen  annuallyj  but 
remain  till  removed  for  cause.     4  Inst.  253. 

But  the  king  by  charter  may  exempt  the  officers  of  the  mint,  that 
they  shall  not  be  an  alderman,  or  other  officer  there,  and  then  they 
cannot  be  fined  for  refusal.     R.  1  Sid.  288 • 


(c)  1.  A  condemnation  by  the  majority  of  the  triers  auembled  under  thii  statute^  u 
bioding.  1  B.  &  P.  S29. 

8.  rte  Marchers  are  not  justified  in  seizing  leather^  which  in  point  of  fact  is  well  and 
tborougbiy  dried  within  the  meaning  of  the  act,  altbou^  in  their  own  judgment  it 
va^y  not  be  so.    6  T.  R.  443. 

s.  Nor  does.the  right  of  seizure  apply  against  purchasers,  though  for  re^sale,  unlet!  of 
a  trade  mentioned  Iq  the  act^  but  only  against  the  original  maker.  9  £ast^  334.    s.  N. 

&789. 


(E)  Be- 
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(E)  BecorOer. 

If  the  eustom  of  London  be  denied,  it  shall  be  certified  by  the  mayor 
and  aldermen  by  the  mouth  of  the  recorder,  and  a  writ  goes  to 
the  mayor  to  certify,  except  where  the  city  is  concerned  in  interest. 
9  Inst.  126. 

Vide  Certificate,  (B). 

(F)  Common  Council. 

A  court  is  held  at  Guildhall  before  the  mayor,  aldermen,  and  com- 
mon council  (vide  the  st.  1 1  Geo.  as  to  their  election,  8cc.)  whenever 
the  mayor  appoints.     Vide  Priv.  Lond.  350. 

The  mayor  and  aldermen  sit  by  themselves,  and  the  others,  who 
represent  the  commons  of  the  city,  by  themselves.     4  Inst.  249. 

The  court  of  common  council  makes  all  bye-laws,  which  bind  within 
the  city  and  the  liberties.     Ibid. 

So,  they  annually  choose  a  committee  of  six  aldermen  and  twelve 
commoners  for  leasing  the  lands  of  the  city ;  four  aldermen  and  eight 
commoners  for  the  mangement  of  the  lands  given  by  Sir  Thomas 
Gresham;  a  governor,  deputy  governor,  and  assistants  for  the  m&* 
nagement  of  the  city  lands  at  Ulster  in  Ireland.  Vide  Priv.  Lond. 
350,  351. 

So,  they  elect  to  the  offices  of  common  seijeant,  town  clerk,  and 
common  crier.     Vide  Priv.  Lond.  352. 

No  alien  shall  be  admitted  to  the  freedom  of  the  city,  without  their 
assent.     Vide  Priv.  Lond.  362. 

(G)  ®t)etiffiBf* 

By  charter  H.  1.  the  citizens  of  Urondon  shall  hold  Middlesex  in  farm 
at  3002.  per  annum,  so  as  they  place  as  sheriff,  whom  they  will  of  them- 
selves.   Vide  2  Stow,  450,  &c.  and  Priv.  Lond.  3. 

By  charter  1  John,  the  king  grants  and  confirms  to  them  the  sheriff- 
wick of  London  and  Middlesex,  with  all  customs  belonging  within  the 
city  and  without,  by  land  and  by  water,  paying  300/.  per  annum  at  the 
Easter  and  Michaelmas  exchequer.  Vide  2  Stow,  450,  &c.  and  Priv. 
Lond.  5. 

^  But  by  charter  II  H.  3.  vicecomites  respondeant  adScaccarium  de  hits 
qua  ad  dictum  mcecomitatumperjtinent,  «  4  Inst.  252. 

(H)  HonDon  fjtf  a  count^»  ano  a  corporation  bg 

prescription. 

London  is  a  county  of  itself.     4  Inst.-  248. 

So,  London  is  a  corporation  by  prescription,  known  by  several  names. 
2  Inst.  330.    Quo.  W.  sparsim. 

(I)  Ct)amlierlain. 

The  chamberlain  of  London  is  an  office  chosen  annually  [by  the 

livery].    Vide  Priv.  Lond*  302. 

And 


Offices  granted.  IS 

And  this  officer  is  a  corporation  sole  by  custom,  Tvho  may  take  a  re« 
oognizance,  obligation,  &c.  for  money  when  it  belongs  to  an  orphan^  or 
to  a  matter  under  his  care;  which  goes  in  succession,  and  not  to  his 
executor  or  administrator.  R.  4  Co.  65.  Vide  Guardian,  (G.  1,,8£C.) 
— Biens(C.) 

And  the  successor  by  custom  may  sue  the  obligation,  or  upon  such  a 
recognizance  direct  a  precept,  in  the  nature  of  an  elegit^  to  a  serjeant  at^ 
mace  of  his  court ;  who  shall  thereupon  do  execution  according  to  the 
St  W.  2.  18.     R.  4  Co.  65. 

By  charter  of  28  Ed.  8.  the  seijeants  at  mace  in  the  city  may  bear 
them  of  gold  or  silver,  or  silvered,  with  our  arms,  in  the  city  or  suburbs 
in  Middlesex  and  other  places  belonging  to  the  liberties  of  the  city. 
Vide  Priv.  Lond.  14.     4  Inst.  252.  {d) 

(K)  OfScejs  granteD, 

(K  1.)  Office  of  package. 

By  charter  18  Ed.  4.,  confirmed  by  parliament  3  H.  8.,  the  king  granted^ 
for  a  debt  of  TyOOO/.  remitted  to  the  king  by  the  city,  to  the  mayor  and 
commonalty  and  their  successors,  the  offices  of  packing  all  clothes,  skins, 
and  other  merchandizes  within  the  liberties  of  the  city,  as  well  denizens 
AS  aliens,  and  the  oversight  of  opening  all  merchandizes  customablcy 
farought  to  the  port  of  safety  by  lan4  or  water.    Vide  Priv.  Lond.  19. 

(K  2.)  Portage. 

So,  by  the  same  charter,  Ed.  4.  granted  to  them  the  carriage  and 
portage  of  all  wools  and  other  merchandizes  carried  in  London  from  the 
Thames  to  any  strangers'  houses,  vel  retro^  and  of  other  merchandizes 
to  be  carried^  being  in  any  house  for  a  time.     Vide  Priv.  Lond.  19. 

(K  S.)  Garblii^. 

S6,  by  the  same  charter,  Ed.  4.  granted  to  them  the  garbling  of 
all  spices,  and  other  merchandizes  that  ought  to  be  garbled,  vide  Iriv. 
Lend.  19^ 

(K  4.)  Gauger. 

So,  by  the  same  charter,  and  by  charter  20  H.  7.>  was  granted  to  them 
the  office  of  gauffer  within  the  city ;  and  the  orderii^  and  correction  of 
die  same,  with  an  fees,  &c.  without  account.    Vide  Priv.  Lond.  19« 


(d)  Ciuxens*  As  well  in  London  as  in  other  places,  immen  are  not  therefore 
citizens  unless  residento.  4  T.  R.  144 ;  reversing  judgment  of  C.  B.  in  S.  C.  1.  H.  B.  206. 
Id.  216. 

f  ts^i  wiilcrt.  Under  st.  98  Geo  3.  c.  86.  there  is  no  ju9  accrescendi  amongst  the 
turrivii^  patentees  of  the  office  of  king's  waiters  in  the  port  of  London.    12  East,  273. 

Sn^r&s.    Old-street  hi  within  the  lubarbs  of  the  dtj  of  London.    Cowp .  624. 


(K  5.)  Wine. 
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(K5.)  Wine-drawer. 

So,  by  the  charter  18  Ed.  4.  the  king  granted  to  them  the  oilice  of 
wine-drawers,  to  provide  for  carrying  all  wines  brought  to  the  port  of 
of  the  city^  and  laid  on  land,  or  elsewhere  to  be  carried.  Vide  Priv. 
Lond.  19. 

(K  6.)  Justices  of  peace,  coroner,  &c. 

By  the  same  charter  Ed.  4.  granted  to  them,  that  they  make  coroner 
of  the  city  whom  they  please.    Vide  Priv.  Lond.  19. 

So,  by  charter  2  Ed.  4.,  the  mayor,  recorder,  and  aldermen  that  have 
been  mayors,  shall  be  conservators  of  the  peace  of  the  city,  as  well  by 
land  as  by  water.  So,  by  charter  6  Jac.  &  14  Car.  I.,  they  and  the 
aldermen  who  have  not  been  mayors,  &c.    Vide  ante  (C.) 

And  they  or  four  of  them  (Qu.  one  is  mayor)  shall  be  justices  of  oyer 
and  terminer  within  the  city  and  liberties,  to  determine  all  things  be* 
longins  to  justices  of  peace.     Vide  Priv.  Lond.  16. 

So,  by  charters  6  Jac.  &  14  Car.  they  and  the  aldermen,  not  mayors, 
whereof  four  (of  whom  the  mayor  or  recorder  to  be  one)  may  hold  ses- 
sions. And  die  sherifis^  &c.  shall  be  attendant,  &c.  Vide  Priv.  Lond* 
24.26. 

(K  7.)  Office  of  the  great  beam,  weights,  and  tronage. 

So,  by  charter  22  H.  8.  the  king  granted  the  office  of  keeper  of  the 
great  beam  and  common  balance  or  weight  within  the  city  of  London, 
K>r  weighing  all  merchandizes  of  avoirdupois,  and  also  all  weights,  to 
the  mayor^  commonalty,  and  citizens  of  London,  and  their  successors ; 
and  they  shall  have  tronage,  viz.  the  weighing  wax,  lead,  pepper,  &c. 
and  like  wares  for  ever.     Vide  Priv.  Lond.  20. 

And  the  charters  12  Ed.  2.  and  1  H.  4.,  to  the  same  effect,  are  con- 
firmed, and  they  seem  to  have  had  it  time  out  of  mind,  &c. 

By  charter  of  H.  3.  no  stranger  shall  buy  goods  till  weighed  at  the 
king's  beam,  on  pain  of  forfeiture.     Vide  Priv.  Lond.  10. 

And  therefore  a  bye-law,  that  a  foreigner  who  sells  goods  usually  sold 
by  weight  shall  pay  ISs.  iid,  &r  every  five  hundred  weight,  if  he  does  not 
bring  mem  to  the  city-beam  to  be  weighed,  will  be  good.  R.  1  Lev.  15. 
1  Keb.  32.  35.  39. 

So,  by  charter  1  H.  4.  the  citizens  shall  have  the  office  of  gathering 
the  tolls  and  customs  in  Cheap, Billingsgate,  and  Smithfield ;  and  tronage, 
viz.  the  weighing  of  lead,  wax,  pepper,  &c.  and  like  wares  within  tiie 
eity  for  ever.     Vide  Priv.  Lond.  15. 

By  charter  3  Ed.  4.  the  king  granted  to  the  mayor,  commonalty,  and 
citizens  the  tronage,  weighing,  measuring,  and  laying  up  of  all  wool 
which  shall  be  at  LeadenhaU,  and  no  other  place  within  three  miles. 
Vide  Priv.  Lond.  18. 

(K  8.)  Custody  of  the  gates,  &c. 

So,  by  charter  1  H,  4.  the  citizens  of  London  shall  have  the  custody 
of  Newgate,  Ludgate,  and  all  other  gates  and  posterns  in  the  city. 
Vide  Priv.  Lond.  15. 

9  (L)  €X' 


Exemptions  granted.  1 .5 

(L)  (ZBremplioniGt  granteO. 

(L  1.)  To  be  free  of  toll,  &c. 

'Rj  charter  H.  1  •  all  the  men  of  London,  and  all  their  goods,  shall 
tie  nee  from  sco^  and  lot,  danegilt,  and  murder ;  and  from  all  toll, 
passage,  and  lestage,  and  all  other  customs  through  all  England  and  the 
ports  of  the  sea.  So,  by  charters  11  H.  3.  and  50  H.  3.  Vide 
^  Inst.  252.  {e) 

Soj  by  charter  H.  2.  and  1  John ;  and  also  that  they  shall  be  free 
from  bridtoll,  childwite,  jeresgive,  and  scotale.     Vide  Priv.  Lond.  4. 

So,  by  charter  26  £d.  1.  from  pontage,  pannage,  and  murage 
through  the  kingdom,  and  all  our  dominions.     Vide  Priv.  Lond.  11.  ' 

So,  by  charters  H.  1.,  H.  2.,  and  1  John,  none  of  the  citizens  of  Lon- 
don shall  wage  battle.     4  Inst.  252. 

(L  2.)  Excused  from  juries,  &c. 

So,  by  charter  2  Ed.  4.,  aldermen,  while  they  continue  so,  and 
those  that  have  been  so  and  have  also  been  mayor,  shall  not  be  put  in 
assizes,  juries  or  attaints,  recognizances,  or  inquisitions  out  of  the  city. 
VidePiriv.  Lond.  16. 

£Ajmry  of  citizens  may  waive  their  privilege,  and  consent  to  be  sworn 
«n  a  trial  at  bar  in  Middle8ex.2  Wils.  136.J  (/) 

(L  SO  And  from  suits  out  of  the  city. 

So,  by  charter  1  H.  1.  the  citizens  of  London  shall  not  plead  out  of 
the  walls  of  the  city  in  any  plea. 

So,  by  charter  H.  2.  and  5  R.  1.,  except  pleas  of  foreign  tenures,  the 
king^s  moneycrs,  and  ministers. 

So^  by  charters  1  John,  and  1 1  H.  S.,  and  1  E.  3.  Vide  Priv.  Lond. 
o,  4,  5.  8.  14. 

So,  by  charter  1  Ed.  S.  no  freeman  shall  be  impleaded  at  the  Exche- 
ouer,  or  elsewhere^  by  bill^  unless  it  concern  us  or  our  heirs.  Vide  Priv. 
Lond.  14. 

(L  4.)  Excused  from  offices. 

So^  by  charter  I  Ed.  S.  9.  the  citizens  shall  not  be  compelled  to  go 
or  send  to  war  put  of  the  city.     Vide  Priv.  Lond.  IS. 


(r)  ].  Houses,  built  on  lands  embanked  from  the  Thames  in  pursuance  ofthestat. 
7  Geo.  5.  c.  97.  which  vests  those  lands  in  the  owners  free  from  taxes,  are  not  liable  to 
be  assessed  to  the  general  Ivid-tax  imposed  by  the  stat.  S7  Geo^  5.  though  such  act  is 
conceived  in  general  terms,  and  is  subsequent  in  point  of  time  to  the  act  creating  the 
exemption.    4  T.  R.  9. 

9.  Such  houses  are  not  liable  to  be  assessed  to  rates  made  under  the  stat.  1 1.  Geo.  3. 

C-99.     4T.R.4. 

8.  Such  houses  are  not  exempt  from  the  payment  of  the  house  and  window  duties 
inposed  by  stat.  38  Geo.  5.  c.  40.    8  T.  R.  468. 

4.  Freemen  of  the  dty  of  London  hayea  right  to  be  exempt  from  the  payment  of  all 
.  tolls  throughout  England  (except  the  prizes  of  wines)  in  whatever  place  tney  reside,  and 
tJioo^th^  have  obtained  their  freedom  by  purchase.    1  H.  Bl.  906. 

(/)  Aa  alderman  of  London  is  exempt  from  senring  the  Mce  of  constable.  Dougl.  5J8. 

Nor, 
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Nor,  by  charter  2  Ed.  4.,  shall  aldermen  be  made  collectors^  asses- 
sors^ &C.  of  tenths^  Meenths,  taxes^  subsidies,  or  other  impositions 
granted  to  us  or  our  successors ;  and  if  elected^  shall  forfeit  nothing  by 
refusal,  &c.     Vide  Priv*  Lond.  16. 

(M)  Ciie  ptibileges  anH  cuistomtf  of  LonDon  ace  con* 

firmei)  b^  patUament 

By  the'st.  M.  Ch.  9  H.  3.  civitashondon/uibeat  omnes  libertaies  suas 
antiquas  4*  cansuetudines  suas.  « 

By  the  st.  7  R.  2*  Rot.  Par.  nu.  37*  (not  printed)  the  citizens  pf 
London  shall  enjoy  all  their  liberties  whatsoever,  licet  usi  nonjiierunt 
vel  abusif  and  notwithstanding  any  statute  to  the  contrary:  so  that 
they  may  claim  liberties  by  prescription,  charter,  or  parliament,,  not- 
withstanding any  statute  maoe  before  7  R*  2.     4  Inst.  250.  2^53. 

But  this  IS  intended  of  franchises,  that  are  by  lawful  title,  and  not 
forfeited,  and  franchises  and  customs  sufierable  by,  and  not  repugnant 
to  law.     2  Inst.  20. 

And  therefore,  a  custom  to  imprison  for  abusive  words  to  a  mayor  ch* 
alderman  out  of  court  is  not  good.     R.  Cro.  "EL  689* 

And  though  the  customs  and  privileges  of  London  are  confirmed  by  par- 
liament, the  king  by  charter  may  exempt  a  person  from  being  an  officer 
there:  as,  to  the  officers  of  the  mint,  that  none  shall  be  mayor,  escheator, 
sheriff,  or  other  officer  there.     R.  1  Sid.  288. 

But  a  custom,  that  the  watchmen  at  the  custom-house  shall  be  exempt 
Scorn  the  office  of  constable,  is  not  good.     1  Sid.  272. 

[The  court  cannot  judicially  take  notice  of  a  custom  of  London,  there 
must.be  affidavit  of  it.    4  B.  M.  20S2.] 

(N)  cwtomu  of  Honnon. 

(N  1.)  In  actions  and  suite. 

By  the  custom  of  London,  an  action  of  covenant  lies,  without  a  speci- 
alty.   Vide  22  Ed.  4.   2.  a.  and  Priv.  Lond.    149.     Vide  Courts,, 
(O  1,  &c.) 

So,  debt  lies  in  London  upon  a  concessit  solvere*  Vide  Priv.  Lond* 
146.  &  1  H.  7.  22.  a. 

And  lies  gainst  an  executor  upon  a  simple  contract.  1  Ed.  4. 6.  b. 
6  Co.  126.  a. 

And  also  against  nh  administrator ;  for  he  was  suable  as  executor 
before  the  st.  31  Ed.  5.  11.     R.  Cro.  EL  40?.     5  Co.  82.  b. 

So»  debt  lies  against  pledges  by  parol.     43  Ed.  3.  11.  b.     1  Ed.  4« 

^«  At 

So,  by  the  custom  of  London  after  a  plaint  entered  in  the  compter, 
a  seijeant  inay  arrest^  without  process.  9  Co.  68.  Cro.  Cor. 
196. 

After  a  debt  levied  before  the  sheriff  in  his  court,  the  sheriff  may 
direct  the  sdijeant  ore  tenus  16  summon  or  attach  the  defenduit  without 
warrant,  and  upon  nihil  returned  to  arrest,  ad  habendum  corpus  at  the 
next  court.    ^ 

So,  by  custom,  debt  lies  by  ah  obUgor  who  pays  the  whole  debt 

against 
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against  the  other  obligor  for  his  proportion.     Vide  Priv.  Lond.  148. 
and  Mo.  1 86. 

Soy  for  lands  in  London,  an  action  lies  in  London,  and  not  elsewhere. 
4  Inst  247. 

And  it  cannot  be  removed  by  tolt  or  pone.     2  Inst.  324. 

Bat  upon  a  foreign  voucher  by  the  st.  Glo.  12.  there  shall  be  a  sum- 
mons ad  warrarUizandipn.     2  Inst  324.     Vide  Courts^  (O.  2.) 

So,  upon  a  plaint  against  A.  in  the  sheriff's  or  mayor's  court,  upon  a 
suggestion  that  B.  is  indebted  to  A.,  and  process  against  B.;  if  he  does 
not  deny  the  debt,  it  shall  be  attached  in  his  hands  for  satisfaction  of 
the  debt,  by  A.  22  £(|.  4.  30.  [2  Bl.  834.  3  Wils.  297-  Dougl.  378. 
4T.  R.  312.     Vide  Attachment,  (A.)] 

And  this  recovery  by  foreign  attachment  may  be  pleaded  by  B.  in  an 
acdon  against  him  for  the  debt,  or  given  in  evidence  upon  tion  assumpsit. 
Vide  Attachment,  (H —-I.) 

So,  if  a  judgnient  be  against  A.  in  the  sheriff's  court  upon  which  A . 
was  in  execution,  and  afterwards  A.  is  removed  by  habeas  corpus^  upon 
which  this  judgment  is  returned,  and  he  is  committed  to  the  marshal  of 
B.  R.  charged  with  a  judgment  there  and  in  London ;  A.  pays  the  judg- 
ment in  B.  R.,  and  the  judgment  in  London  is  reversed  in  the  hustings; 
A*  shall  be  remitted  to  London  to  be  discharged  there,  for  B.  R.  has  no 
knowledge  of  the  judgment  in  London,  except  by  the  return  upon  the 
habeas  cw^pusy  and  cannot  remove  th|e  record  from  London  by  certim^ari. 
R.  Cro.  Car.  128. 

[An  action  against  a  feme  covert  as  sole  trader  cannot  be  removed  by 
heieas  corpus  from  the  city  courts.     2  Bl.  1060.] 

[In  the  city  courts  they  take  notice  of  their  own  customs  without 
proof;  but  the  superior  courts  in  Westminster  Hall  cannot  take  notice  of 
the  customs  of  London,  unless  they  are  certified  or  proved.  Doi^l.  378.] 

[And  for  the  manner  in  which  si^ch  customs  are  certified,  see 
I  Burr.  248.  (g)] 

(N.  2.)   In  regard  to  apprentices. 

By  the  custom  of  London,  every  one  above  14,  and  under  21,  may 
bmd  himself  apprentice  to  a  freeman  of  London,  by  indenture  for  seven 
years,  and  shall  be  compelled  to  derve.     Pal.  361.     2  Rol.  305. 

Though  bound  at  York,  or  elsewhere  out  of  the  city.  Mo.  136> 
Semb.  cont.  2  Bui.  193. 

So,  the  widow  of  a  freeman  may  take  for  her  apprentice  any  woman 
for  seven  years.     Vide  Priv.  Lond.  307. 

So,  a  sempstr^s,  or  other,  the  wife  of  a  freeman ;  but  sh^  shall  be  bound 
by  indenture  to  the  husband.     Ibid. 

So,  th«  apprentice  may  be  bound  for  eight,  nine,  or  ten  years.    Ibid. 

If  the  apprentice  departs  from  his  service,  or  breaks  the  common  co- 
Tenants  in  the  indenture^  an  action  lies  against  him,'  though  he  be  an 
in&nt,  by  the  custom  of  London.  Vide  Priv.  Lond.  108,  109.  and 
Pal.  361.     2  Rol.  305. 

So,  by  the  custom  of  London,  every  indenture  of  apprenticeship  ought 
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to  be  inroUed  wilhln  a  yettr  before  the  chamberlaiii.    Vide  Priv.  Lond* 
107.  303.     Pal.  861.     2  Rol.  305. 

And  the  apprentice  ought  to  be  present  at  the  time  of  inrolment. 
Pal.  S61.     2  Rol.  305. 

If  the  apprentice  refuse  to  appear  to  be  inrolled,  the  master  may 
record  the  indenture,  which  will  be  tantamount.     Vide  Priv.  Lond.  305. 

If  the  master  neglect  the  inrolment  within  the  year,  the  apprentice 
may  be  discharged  from  his  service.  Vide  Priv.  Lond.  107. 308.  Pal.  361. 
2  Uol.  305. 

So,  by  the  custom  of  London,  ail  apprentice  may  be  assigned  to  an- 
other master  of  the  same  trade  before  his  company,  and  afterwards 
before  the  chamberlain,  and  shall  be  bound  to  serve  the  second  master 
for  the  whole  residue  of  his  term,  and  the  first  master  shall  be  discharged. 
Vide  Priv.  Lond.  108.  304. 

But  if  the  apprentice  be  assigned  before  the  company,  and  not  before 
the  chamberlain,  the  second  master  is  not  bound  to  maintain,  nor  the 
apprentice  to  serve  him.     Vide  Priv.  Lond.  SO*. 

If  there  be  a  difference  between  a  master  and  his  apprentice,  it  may 
be  determined  by  the  chamberlain.     Vide  Priv.  Lond.  303,  304. 

Or,  an  action  lies  by  the  one  or  the  other  in  the  mayor's  court,  for 
breach  of  tlie  indenture  of  apprenticeship.     Vide  Priv.  Lond.  304. 

If  the  master  misuse  the  a|iprentice,  or  neglect  to  instruct  him,  or  to 
find  him  necessaries,  the  chamberlain  shall  send  a  summons  to  the  master 
to  appear  before  him,  and  shall  relieve  the  apprentice,  or  send  him  to 
his  remedy  in  the  mayor's  court     Ibid. 

If  the  master  does  not  appear  upon  summons,  the  mayor  or  recorder 
shall  send  his  warrant  for  him.     Ibid. 

So,  if  the  apprentice  be  disorderly,  &c.  the  chamberlain  shall  send  the 

beadle  for  him,  and  afterwards  shall  send  him  to  Bridewell,  or  otherwise 

punish  him  according  to  the  nature  of  the  offence.  Vide  Priv.  Lond.  303. 

So,  for  a  reasonable  cause  the  apprentice  may  be  discharged  from  his 

apprenticeship.     Vide  Priv.  Lond.  306. 

And  for  that  intent,  the  apprentice  brings  his  indenture,  or  a  copy, 
to  an  attorney  in  the  mayor's  court,  who  gives  a  note  or  warrant  to  the 
master,  to  inform  him  ei  the  intent,  and  for  what  cause,  and  after  four 
courts  shall  make  a  summons  to  the  master  to  appear  and  shew  cause  to 
the  contrary.     Ibid. 

If  the  master  appears  by  attorney  and  traverses  the  cause,  it  shall  be 
tried,  and  according  to  the  verdict  the  apprentice  shall  be  discharged  dr 
not,  but  without  costs.     Ibid.  307- 

(N3.)  As  to  disposition  of  their  lands,  &c. — By  bargain  and 

sale. 

By  the  custom  of  London  a  citizen  may  make  a  bargain  and  sale  by 
parok  of  his  houses  and  lands  in  London,  notwithstanding  the  st. 
27  H.«.  16. 

For  cities,  &c.  are  there  excepted.  2  Inst.  675.  Vide  Bai^in  and 
Sale,  (B  4.)  ... 

So,  a  bargain  and  sale  by  husband  and  wife,  of  the  wife's  lands  within 
London,  binds  the  wife,  being  examined  before  the  mayor.  Vide  Priv. 
Lond.  123;  148.  Hob.  225.  Cro.  £1.869.  Vide  Baron  and  Feme, 
(G  4.)  ' 

(N  4.;  By 
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(N  4.)  By  devise.' 

So,  by  the  custom  of  London^  a  freeman  may  devise  his  lands,  &c.  in 
London.    Vide  Priv.  Lond.  156. 

By  charter  1  Ed.  3.  the  king  granted  to  the  city  of  London  liberty  to 
devise  lands  in  mortmain,  as  was  used  in  time  piist ;  and  tlierefore,  they 
may  devise  in  mortmain,  without  licence.  2  Inst.  21.  Cro.  Car.  248. 
455.517.576.  . 

So,  by  custom,  a  joint  tenant  may  devise  his  purparty,  and  it  will  be  a 
severance.     Vide  Priv.  Lond.  156. 

But  a  will  of  lands  in  London  ought  to  be  proved  in  the  hustings,  and 
there  inrolled.     Ibid. 

So,  it  ought  to  be  proved  before  the  ordinary,  and  afterwards  in  the 
hustings.     Cro.  Car.  396,  7.     Vide  Devise  (A.) 

As  to  the  custom  of  London  in  respect  to  (orphans,  and  to  the  distri- 
bntion  of  a  freeman's  personal  estate,  vide  Guardian,  (G  1, 2,  &c.) 

(N  5.)  Erection  of  edifices. 

By  die  custom  of  London,  a  man  may  rebuild  his  house  or  other 
edifice  upon  the  antient  foundation  to  what  height  he  pleases^  though 
thereby  the  antient  windows  or  lights  of  an  adjoining  house  are  stopt,  if 
there  be  ho  agreement  in  writing  to  the  contrary.  Vide  Priv.:  Lond.  54. 
Vide  Action  upon  the  Case  for  a  Nuisance,  (C.) 

[But  if  no  other  erection  or  building  so  as  to  stop  his  neighbourls 
lights.     1  B.  M.  248.] 

But  he  cannot  stop  antient  lights  by  an  erection  upon  a  new  soil,  or 
l)eyond  the  antient  foundation.  Vide  Priv.  Lond.  56.  Vide  Action  upon 
the  Case  for  a  Nuisance  (A). 

So,  for  the  repair  of  his  house,  a  man  by  custom  in  London  may  set 
hts  poles  and  ladders  upon  the  soil,  or  house  of  another  adjoining.  Vide 
Priv.  Lond.  59. 

But  he  cannot  break  the  soil,  or  house.    Ibid. 

[Neither  is  the  builder  of  an  house  in  London,  on  a  new  foundation, 
entitled  to  erect  half  of  his  flank  or  side  wall  on  his  neighbour's  vacant 
ground.     2  Bl.  959.] 

[The  Stat.  11.  G.  I.e.  28.  is  confined  to  party-walls  between  houses, 
and  doth  not  extend  to  party-walls  between  stables.     4>  B.  M.  2298.} 

[Stat.  14  G.  3.  c.  78.  directs  the  thickness  of  party-walls,  prohibits 
bow-windows,  except  for  shops  on  the  ground  story,  to  project  only 
five  inches,  and  the  coping  1 3  inches,  in  streets  30  feet  wide ;  and  only 
10  inches,  and  the  coping  1 8  inches,  in  wider  streets :  and  contains  many 
other  regulations  for  buildings  in  the  bills  of  mortality ;  and  in  Mary- 
hone,  Paddington,  Pancras,  and  Chelsea.] 

(N  6.)  In  regard  to  trade.  —  A  citizen  may  trade  where  he 

pleases. 

By  charter  H.  3.  tlie  king  granted,  that  the  citizens  of  London  may 
traffic  with  their  merchandize  where  they  please,  as  well  by  sea  as  land. 
Vide  Priv.  Lond.  9.   Vide  Trade. 

C  2  By 
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By  the  custom  of  L(5ndon,  a  rrceman  having  served  in  London, 
apprentice  to  a  trade  for  seven  years,  that  uses  buying  and  selling, 
mny  leave  that  and  use  another  trade  of  buying  and  selling.  Cro. 
.Car.  861.  517- 

And  such  custom  shall  be  good^  notwithsanding  the  st.  5  El.  4.  R. 
Cro.  Car.  347.  516.     Vide  Praescription,  (F  S) 

But  a  freeman  of  London  cannot  use  a  trade,  contrary  to  the  st. 
5  £1.  4.  when  he  never  served  as  an  apprentice  for  seven  years.  R. 
1  Sid.  427. 

[It  is  a  good  custom  to  the  porterage  of  corn,  roots,  &c.  belongs  to 
the  city  fiom  Staines  Bridge  to  Yendal  in  Kent,  and  the  bye-law  is 
good«  that  none  but  the  company  of  free  porters  shall  carry  it,  on 
penalty  of  2O5.     Str.  462.] 

[It  is  a  good  custom,  that  persons  to  be  admitted  to  freedom  be  obliged 
to  swear  on  the  New  Testament.     Str.  1112.] 

[By  St.  14.  G.  S.  c.  87.  driver  of  cattle  in  the  bills  of  mortality  mis- 
behaving, convicted  before  one  justice,  forfeits  from  2O5.  to  5s.  to  prose- 
cutor, or  commitment  to  hard  labour  for  a  month,  and  whipping.] 

[As  to  the  customary  duty  on  com  imported  into  London,  see  Dougl.  , 
119.] 

(N  70  A  wife  may  be  a  sole  merchant 

So,  by  the  custom  of  London,  a  feme  caoert  may  be  a  merchant,  and 
trade  in  a  different  trade  from  her  husband,  and  buy  and  sell  by  her- 
self; in  which  case,  if  the  wife  be  sued,  the  husband  shall  Jbe  joined 
only  for  conformity,  and  the  wife  alone  shall  be  in  execution.  Cro.  Car. 
68,  69.     Vide  Baron  and  Feme,  (A  2.) 

[On  this  custom  the  feme  sole  merchant  can  bring  an  action  only  in 
the  city  courts;  but  if  she  and  her  husband  be  sued  in  a  superior  court, 
the  husband  may  plead  the  custom  in  bar.  3  Bur.  1784.  4  T.  R. 
361.]  (A) 

[On  this  custom  also  a  feme  sole  merchant  is  liable  to  a  commis- 
sion of  bankrupt,  and  her  assignees  are  entitled  to  her  effects  and 
debts  due  to  her  in  the  course  of  her  trade.  3  Burr.  1784.  1  Bl. 
570.] 

(N8.)  A  foreigner  cannot  buy.  or  sell,  within  the  city,  to 

a  foreigner. 

By  the  custom  of  London,  no  stmnger  to  the  liberty  of  the  city  may 
buy  or  sell  to  any  stranger  to  the  liberties  thereof,  (save  for  the  use 
of  him  and  his  family,  and  not  to  sell  again),  any  merchandize  or 
wares  within  the  liberties  of  the  city ;  and  if  they  do,  the  goods  shall 
be  forfeited  to  the  mayor  and  commonalty*  Vide  Priv.  London,  104. 
Cro.  El.  352. 


th)  1.  Afefife  covert  sole  trader  in  the  city  ofLondanh  not  liable  to  be  sued  as  sudi 
in  the  courts  at  Westnumter,    8.  Bot.  Sc  Pull.  9J. 
3.  And  even  in  the  city  courts  the  husband  should  be  joined  for  confonnitj. 

And 
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And  thi$  custom  is  explained  and  confirmed  bj  charter  20  H.  7*f  and 
it  is  recited  there,  that  it  was  confirmed  by  parliameat.  Vide  l^riv. 
Lond.  19.  (i) 

JR«|FC pacent  In  HsnUsn*    Vide  Droit,  (D.) 
ttrtf^tf  in  lUninm^    Vide  DisfidtES,  (M  6,  7.) 


LORD. 

Cam  sf  a  Uet*    Vide  Lbbt. 

I4ii1i  of  a  manon     Vide  Copyhold. — Dismbs,  (C  4.) 
lama  apintual  ann  tnnpoial*  Vide  Dignity. — Eccl£siastical  PfiRsoNa 
(Cl,  2.)  — Parliament.  — Scotland^  (D  4.)—  Serement,  (C.) 
fL9tt'»  tsi.     Vide  Temps,  (B  S.) 


LUNATIC. 

0 

Vide  Chamceht,  (S  Q.  ) — Idiot. 


MAINPRIZE. 

Vide  Bail  (B). 

MAINTENANCE, 

(A^  (Maintenance ;  toftat  0f)an  be. 

(A  4.)  By  the  common  law^  p*  22- 

(A  2.)  Champerty ;  what  shall  be.   p.  22* 

(A  3.)  What  shall  not  be  champerty,  p.  22. 

(A  4.)  What  shall  be  maintenance  by  statute,  p.  23. . 

(A  5.)  Buying  a  title,  &c.  p.  23. 

(B)  (DQtoat  iSbaU  not  be  maintenance^  p.  24«. 

(C)  BemeD;  fot  maintenance. 

(C  1.)  By  the  common  law.  p.  25. 
(C  2.)  By  statute,    p.  25. 


{i)l.  An  entry  under  the  charter  of  the  London  Saker^i  componjf, to  overlook  bread, 
^  either  be  by  a  majority  of  those  to  whom  the  power  of  entry  is  given,  or  those  who 
;  oiaft  be  appointed  by  the  majority.    3  B.  &  P.  31. 
_  Wkarfita^cTM'  in  London  are  entitled  to  wharfage  for  goods  unladed  into  lighter^ 
«at  of  bar|^  fastened  to  their  wharfs.    3  Burr.  1409.  1  Blk.  413. 

5.  The  right  to  compensation  under  the  Ijondon  Deck  Aet^  pbsset  with  the  tenement 
!•  a  deruee.    12  East,  477. 

c  3       .  '  (A)  (j^afn- 
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(A)  qgaintenance ;  tabat  stWl  be« 

(A  I.)  By  the  common  law. 

Maintenance  is  when  a  man  maintains  a  suit  or  quarrel  to  the  cB»» 
turbance  or  hindrance  of  right.     Co.  L.  368.  b.     2  Inst.  208.  212. 

And  it  is  gencft'al,  or  special.     Co.  L.  369.  a. 

And  therefore,  it  will  be  maintenance  in  any  one,  who  unlawfully 
sustains  or  supports  a  plaintiff  or  demandant,  tenant  or  defendant,  in  a 
cause  pending  in  suit,  by  word,  writing,  countenance,  or  deed.  2  Inst. 
208. 

As,  if  a  master  fee  counsel  out  of  his  own  money,  or  speak,  at  the  bar 
for  his  servant.     R.  Mo.  6. 

So,  if  a  servant  retain  an  attorney  to  prosecute  a  suit  for  his  master> 
without  the  consent  of  the  master.     D.  2  Rol.  ??• 

(A  2.)  Champerty  ;  what  shall  be. 

If  he  who  maintains  another  is  to  have  by  wreement  part  of  the  land^ 
or  debt,  &c.  in  suit,  it  is  called  Champerty.  Co.L.  368.  b.  2  Inst.  208. 
663.    Vide  post,  (A  5.  —  C  1,  2.) 

Or,  if  he  agrees  to  have  a  rent  or  other  profit  out  of  the  land.  Co. 
L.  368.  b.     2  Inst.  209.  568. 

Though  the.  agreement  be  by  parol,  or  by  deed.     2  Inst.  209. 

Though  the  agreement  be  with  a  disseisor,  though  be  has  no  right  in 
the  land.     2  Inst.  563. 

Champerty  is  the  most  odious  species  of  maintenance.     2  Inst.  208. 

And  was  an  offence  by  the  common  law.     Ibid. 

And  now  by  the  st  W.  1.  25*  md  minister  le  rqy  maintaine  per  bof^ 
ne  per  auter,  Jes  plees  en  la  tour  le  rcy,  de$  terreSf  tenements^  ou  des  outers 
chosesj  pur  aver  part  de  keo,  ou  auter  profit  per  covenant  fait.  Bit  que  le 
Jera^  soitpunie  a  le  volunt  le  roy. 

Nor,  by  the  st.  W.  1. 28.  derke  dejusticCf  ne  de  vicont,  ne  mainteine 
parties  quarels  en  la  cour  le  rqy. 

Nor,  by  the  st  Art.  super  Chart.  28  Ed.  1.  II.  a  minister  of  the  king, 
nor  any  other,  &c. 

And  therefore,  a  minister  of  the  king  or  any  other,  who  maintains  a 
plea,  pending  in  the  king's  court  upon  an  agreement  to  have  part  of  the 
thing  in  suit,  will  be  a  champerter.    2  Inst.  563. 

So,  by  the  st.  de  Defin.  Consp.  33  Ed.  1.  st.  2.  champerters  be  they 
who  move  pleas  or  suits,  or  cause  them  to  be  moved  by  dieir  own  pro- 
curement, or  by  others,  and  sue  at  their  proper  costs  to  have  part  of  the 
land  in  variance,  or  part  of  the  gains. 

Champerty  shall  be  punished  in  all  actions  personal,  real,  or  mixt. 
8  Init.  563. 

(A  S.)  ^hat  shall  not  be  champerty. 

But  it  will  not  be  champerty,  if  A.  contracts  with  B.  for  a  manor,  for 
:«rhich  B.  is  afterwards  impleaded,  and  pendente  lite  B.  conveys  it  to  A* 
2  last.  484. 563.    Vide  post,  (A  5.) 

(A 4.)  What 


Maintenance  ;  jvhdt  shall  be.  S3 

(A  4.)  What  shall  be  maintenance  by  statute. 

By  the  St.  W.  1.  28.  clerke  dejusticej  ne  devicont^  ne  mainteine  parties 
tn  quarels  en  la  cour  le  roy^  &c. 

So»  by  the  st.  de  Defin.  Consp.  S3  Ed.  1.  st.  2.  who  bind  themselves 
by  oath,  covenant,  &c.  falsely  to  move  or  maintain  pleas. 

By  the  st  1  Eki.  3.  st.  2. 14.  none  of  the  king's  council,  house,  or  other 
great  or  small,  by  himself  or  other,  by  letter  or  otherwise,  shall  maintain 
<]1li|rreis  in  the  country  to  the  let  of  the  common  law. 

So,  by  the  st.  20  Ed.  3.  4.  none  about  the  king,  queen,  or  prince,  or 
other  great  or  small,  shall  maintain  quarrels,  &c. 

Nor,  by  the  st.  1  R.  2.  4  any  of  the  king's  counsellors!  officers,  or 
servants,  or  other  person  within  the  realm. 

So,  by  the  st.  32  H.  8.  9.  all  former  statutes  against  maintenance* 
champerty,  &c.  are  confirmed- 

And  by  the  same  statute>  no  person  shall  unlawfully  maintain  or  pro- 
care  maintenance  in  any  of  the  king's  courts,  &c.  in  any  of  his  dominions, 
which  h^ve  authority  to  hold  plea  of  land,&c.  nor  retam  for  maintenance 
of  any  suit,  &c.  on  pain  of  10/. 

(A  5.)  Buying  a  title,  &c. 

So^  by  St.  32  H.  8.  9.  no  person  shall  buy  or  sell,  or  by  any  means 
obtain  any  pretenced  rights  or  titles,  &c.  to  any  manors,  lands,  &c.  un- 
less he  who  sells,  &c.  his  ancestor,  or  they  by  whom  he  claims,  have 
been  in  possession  thereof,  or  of  the  reversion  or  remainder,  or  taken 
the  rents  or  profits,  by  the  space  of  a  year  before  the  bargain,  on  p^in  to 
forfeit  the  value  of  the  lands,  &c.  so  bought  or  sold. 

And  therefore^  if  any  one,  who  has  a  naked  right  to  lands  sells  them,  it 
will  be  within  the  statute :  as,  if  a  disseisee  before  entry  sell  his  land, 
thoagh  he  has  a  real  right  to  it.     Co.  L.  369.  a. 

So,  if  a  disseisor  grant  an  estate  to  A.  for  life  or  years,  remainder  to 
B.  for  life,  in  tail,  or  in  fee,  B.  cannot  contract  with  the  disseisee,  that  he 
shall  enter,  or  recover,  and  then  convey  to  him.    Co.  L.  369.  b. 

So,  if  afeofiment  be  by  an  husband  to  the  use  of  himself  for  life,  and 
afterwards  to  his  wife  for  life,  and  afterwards  to  his  heirs,  and  then  the 
fansfaand  enfeoib  a  stranger,  and  dies,  and  the  wife  before  entry  sells  to. 
B.   though  her  entry  was  congeable.     H.  1.  Leo.  166.     1  And.  201. 
110.266.     Golds.  101. 

So,  if  a  man,  who  has  no  colour  of  right  or  title,  sells  it  to  another, 
it  will  be  witfalo  the  statute,  though  the  conveyance  by  him  be  void. 
Co.  L.  S69.  a. 

As  if  A.  has  the  right,  and  B.  sells,  as  land  which  descended  to  him 
froQ>  D-  his  father.     R.  2  Mod.  67. 

So^  if  a  man  who  has  a  right,  obtains  possession  wrongfully,  be  can. 
sdl  within  a  year  without  danger ;  as,  if  a  disseisee  disseise  the  heir  of 
the  disseisor.     Co.  L.  S69.  a. 

But  if  a  man  recover  in  ejectment,  and  has  an  habere  facias  posses^ 
MOtigmf  but  sells  immediately^  before  he  be  possessed  for  a  year,  it  will 
not  be  maintenance.     K.  Godb.  450.  ' 

So,  he  who  purchases  a  pretenced  right  to  a  term  for  years,  will  be 
within  the  statute,  which  says,  any  pretenced  right.  Co.  L.  369.  a. 
2  And.  57. 

C  4  Or, 


•  «*  ^ 
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Or,  apretenced  right  to  a  copyhold.     Co.  L.  S69.  b.  4  Co.  26. 

So,  if  a  lease  for  years  be  accepted  from  A.  having  a  right,  and  not 
in  possession  though  the  lease  be  void.     R.  1    Leo.  l^S. 

So,  the  grantee,  as  well  as  the  grantor  of  a  pretenced  right,  &c.  if 
he  knew  it,  will  be  within  the  st.  32  H.  8.  and  shall  lose  the  value  of  the 
land.     Co.  L.  369.  a.     Vide  the  words  of  the  statute. 

But  the  jury  must  find,  that  the  grantee  of  a  pretenced  title  knew  of 
it.     R.  1  Leo.  166,  7. 

So,  by  W.  2.  13  Ed.  L  49.  chancellor,  treasurer,  justices,  ne  ntdde 
cauncel  le  roy,  ne  clerke  de  la  chancery ^  ne  del  esckequer^  Sfc*  ne  puis  res* 
ceiver  esglise^  advowson^  terrey  Sfc.  per  doncy  neper  achate^  ne  qfermer, 
Sfc.  ianque  come  le  chose  est  en  plee  devant  nous,  ^c.  Et  qtii  encounter 
cest  chose  face^  salt  punie  a  la  ioLunt  le  roy^  auxibien  celuy  qui  le  pur^ 
chaser  ay  come  celuy  qtii  lefra. 

And  therefore,  justices,  king's  counsel,  or  the  clerk  of  a  court  cannot 
purchase,  or  take  by  gift,  land,  &c.  in  a  ^\i\t  pendente  lite,  though  the 
purchase  be  bonajide,  and  not  by  champerty.     2  Inst.  484. 

So  if  a  Serjeant,  counsel,  or  attorney  take  a  feoffment  of  part  of 
the  land  pendente  lite,  in  lieu  of  their  fees,  it  wiir  be  champerty. 
2  Inst.  564. 

But  a  purchase  bona  Jide  by  a  stranger  pendente  lite,  is  no  mainten- 
ance.    2  Inst.  484.  564. 

Or  if  a  father  enfeoff  his  son  of  the  land  pendente  lite,  for  his  assist-  - 
ance.     2  Inst  564. 

So,  a  purchase  by  a  counsel  after  a  recovery,  or  a  gift  for  his  fees, 
is  not  maintenance,  if  it  was  not  upon  an  agreement  pendente  lite. 
Ibid. 

So,  a  surrender  or  conveyance  pendente  lite,  by  a  tenant  for  life,  or 
in  tail,  to  him  in  reversion  or  remainder,  is  not  maintenance ;  for  he 
is  the  next  in  estate.     Ibid,  {k) 

Vide  post  (B). 

(B)  aBdat  fiWl  not  be  maintenance. 

By  the  st.  art  super  chart.  1 L  nest  mye  a  entender^  que  home  nipoU 
aver  counsaile  des  countours,  et  des  sages  gents  per  son  donantj  ne  de  ses 
procheine  amies.    Vide  ante,  (A  5«) 

And  therefore,  it  is  no  maintenance^  if  a  counsel  takes  fees  for  hia. 
advice  and  assistance.     2  Inst.  564. 

So,  if  an  attorney  expends  his  own  money  for  his  client,  to  be  repaid. 
Ibid. 


{k)  1.  Bill  for  discovery  whether  the  plaintiffs  were  not  employed  by  one  defendant, 
a  peer,  as  solicitors  to  present  and  prosecute  a  petition  on  behalfofthe  other  defendant, 
complaining  of  a  return  of  a  member  of  parliament ;  and  praying,  that  be  might  be 
declared  duly  elected :  demurrer  allowed  on  grounds  of  public  policy,  and  because  the 
fliscovery  could  have  no  effect,  and  principally,  because  buch  transaction  would  amount 
to  maintenance  at  common  law.    3  Ves.  494. 

9.  An  equitable  interest  under  a  contract  of  purchase  may  be  the  subject  of  sale;- 
the  sub-contract  converts  the  original  vendee  into  a  trustee  of  his  equitable  interest  for 
his  Tendee,  who  acquires  the  same  rights  which  he  had  to  the  benefits  to  be  derived 
under  the  primary  contract,  and  such  sub^contracts  Itfe  not  within  the  doctrine  of 
Champerty  and  maintenance.    Swanst.  56. 

So, 


Remedy  for  Maintenance.  9S^ 

So,  if  the  father  pays  fees  for  his  son,  or  xice  versa^  without  expect- 
ation of  repayment.     Ibid. 

So,  if  a  master  pays  fees  to  counsel  for  his  servant  out  of  wages  due 
to  the  servant.     Mo.  6. 

So^  if  a  lessor  pays  fees,  or  maintains  the  suit  for  his  lessee  in  eject- 
ment.   2  Rol.  181. 

[So,  if  a  landlord  sues  in  the  name  of  his  tenant  to  try  a  right. 
Douel.  407.] 

[If  a  mortgagee,  not  a  party  in  a  suit,  advlinces  money  to  support 
the  title,  it  is  not  maintenance.     3  P.  W.  375.  (/)] 

So,  if  a  man  who  has  a  lawful  possession  obtains  conveyance,  releasCf 
&c.  from  him  who  has  the  right,  he  will  ngt  be  within  the  bt.  32  H.  8.  9., 
whereby  it  is  provided,  that  it  shall  be  lawful  for  any,  in  lawful  posses- 
sion, to  get  by  any  means  the  pretended  right  or  title  which  any  person 
huth  to  the  same  lands,  &c.     Co.  L.  369.  b. 

If  he  be  possessed  in  jnrasentij  or  of  a  reversion,  or  remainder  upon 
die  estate  of  A.  who  has  the  lawful  possession,  though  he  never  received 
the  rents.     Co.  L.  369.  b. 

So,  if  a  man  has  a  tortious  possession,  and  takes  a  release  or  convey- 
ance from  him  who  has  the  right,  it  is  not  within  the  statute,  for  it  does 
iiot  prejudice  any  one ;  as,  it  a  disseisor  takes  a  release,  ^c.  from  the 
disseisee.     Co.  L.  369.  a. 

So,  if  a  mortgagor  redeems  a  mortgage,  and  takes  a  re  assignment 
from  the  mortgagee,  he  may  sell  though  he  had  not  possession  for  a 
year.  Ibid,  x 

So^  if  a  man  who  has  the  right  recovers  the  estate,  he  may  presently ' 
sell  it.     Ibid. 

Or,  if  a  man  be  remitted  to  his  antient  right.-    Ibid. 

So,  if  tenant  for  life,  or  in  tail,  die  without  issue,  and  he  in  the  re- 
mainder before  entry  leases  to  another.     R.  2  Leo.  48. 

-  So,  a  lease  for  years,  to  the  intent  to- maintain  an  ejectment,  is  not 
within  the  statute ;  unless  it  be  to  a  great  man  fur  countenance  to  the 
suit     Co.  L.  369.     R.  Sav.  95. 

Though  the  lease  for  years  be  not  to  his  heir,  who  may  maintain, 
but  to  a  stranger.     R.  cont.  Sal.  96. 

(C)  BemeHg  for  maintenance.   ^ 

(C  1.)  By  the  common  law. 

By  the  cotiamon  law,  champerty  and  maintenance  were  inquirable 
before  the  justices  in  eyre.    2  Irist  208. 

So,  by  the  common  law^  an  action  lay  for  champerty  or  maintenance. 
Ibid. 

And  that  in  the  courts  of  antient  demesne,  and  other  inferior  courts,. 
as  well  as  in  the  superior.     2  Inst  208. 

(C  2.)  By  Statute. 

By  the  st.  W.  1 .  25.  champerty  shall  be  punished  a  le  volunt  le  rwf^ 
viz.  at  the  suit  of  the  king  before  his  justices.     2  Inst.  208^  209. 


(i)  For  maintenance  is  jiutifiable  from  the  privity  of  the  parties  in  estate,  or  their 
connection,  as  master  and  servant.    3  Ves.  507.  '" 

By 
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By  the  st.  Art  super  Chartas,  28  Ed.  1  •  1 1.  a  person  atainted  of  chani'-' 
petry,  soit  forfait  en  encurr.  devers  le  toy  des  btentf  et  des  terres  le  par^ 
nowj  a  la  value  de  tant  come  sa  part  de  son  purchase  pertiel  emprise 
ammmtor.     Vide  2  Inst.  563. 

By  the  St.  of  champerty,  33  Ed.  1.  st  S.  he  shall  be  imprisoned  for 
three  years,  and  make  fine  at  the  king^s  pleasure. 

By  the  st.  1  R.  2.  4.  the  king's  counsellors  and  great  officers  shall 
suffer  the  pain  ordained  by  the  king  himself  with  adrice  of  his  lords ; 
the  lesser  officers  or  servants  of  the  king,  in  the  exchequer  or  other 
courts,  &c.  shall  lose  their  offices,  be  imprisoned  and  ransomed  at 
the  king's  will ;  and  all  others  of  the  realm  shall  suffer  imprisonipeot 
and  ransom. 

And  therefore,  the  party  may  have  an  action  founded  upon  any  of 
these  statutes.     2  Inst  208.  212.  563. 

And  by  the  st.  art.  super,  chart  U.  may  have  a  writ  dire(<*ted  to  the 
justices  before  whom  the  plea  is  depending.     2  Inst  563. 

So,  an  action  lies  by  qui  tarn,  8cc.  upon  the  st.  32.  H.  8.  9.  for  the 
penalty  of  10/.  against  him  who  maintains  a  suit. 

So,  by  the  st  4  Ed.  3.  11.  the  justices  of  one  bench  or  the  other,  or 
of  assise,  shall  hear  and  determine,  at  the  suit  of  the  king  or  the  party, 
of  maintainors,  champertors,  8lc.  as  well  as  justices  in  eyre :  and  if 
strnitened  in  time  may  adjourn  it  into  B.  R. 

So,  an  information  lies  upon  the  st  32  H.  8.  9.  for  purchasing  a  pre« 
terced  title.     1  Leo.  166. 

But  the  information  must  say,  that  the  sale  was  of  pretenced  title. 
Semb.  Cro.  Car.  233. 

iSaititciiaiice  of  imXiaM*    Vide  Chancbry^  (3  R.  6.) 
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MALICE. 

Vide  AcTioH  won  the  Case  res  a  Conspiract,  (C  S.) — Action 
UPON  THE  Case  roB  Dbfamatiok,  (G5.) — Actiok  upon  the  Cask 
FOR  Misfeasance,  ( A  6.)  —  Jostices>  (M5.)  &c. — (S6.) 


[MALT  (m).] 
MAN,  ISLE  OF, 

Vide  NAviGATi<»tr»  (F  2.) 

MAN- 

(m)  1 .  The  arerage  number  of  days  necessary  for  working  the  pTdtn  intended  for  malt, 
between  the  steeping  and  drying, is  computed  by  the  excise  at  sixteen.   1  Price,  369. 

S.  Proof  of  malt  not  haying  required  so  long  a  space  of  time  in  iworking  and  passing 
through  the  floors,  from  the  cistern  to  the  kiln,  as  it  had  been  entered  as  having  taken 
for  that  purpose,  will,  in  some  eases,  be  considered  priwia facie  evidence  of  fraud ;  and 
duties  are  reeoverable  for  the  amount  of  so  much  grain  malted  as  would  be  commen- 
■urate  with  sudi  excess  of  time,  as  if  so  much  of  the  duty  were  in  arrear.  1  Price,  569. 

3,  The  restrictive  proviso  in  the  12  Ann.  e.  2.  limiting  the  right  of  the  crown  to  pro* 
ceed  for  arrears  of  duties  on  malt,  to  a  poiod  of  five  years  previous  to  the  commence- 
nent  of  suit,  is  not  now  ia  dSfisct,  not  having  been  ro-eoaded  by  any  of  tlie  subsequent 
malt  acts  referring  to  that  statute,    l  PHo^  i9B. 

4.  A 
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MANDAMUS. 

(A)  aaatJen  it  litff,  p.  27. 

(B)  (LQijen  it  Doe0  not  lie.  p.  34. 

(C)  Cbe  form  of  a  mannamuf. 

(C  1.)  To  whom  directed,  p.  39. 

(C  2.)  Must  be  to  make  election,   p.  40. 

(C  3.)  Must  shew  the  party  ought  to  be  admitted. 

p.  40, 
(C  4.)  How  teste'd.  p.  41. 

(D)  IReturn  of  a  manoamu0. 

(D  1.)  By  whom  it  shall  be  made.  p.  41. 

(D  2.)  How  made.  p.  42. 

(D  3.)  What  shall  be  a  good  one.  p.  42. 

(D  4.)  What  not  —  If  it  do  not  snew  the  corporation 

had  authority  to  amove,  &c.  p.  45. 
(D  5.)  If  it  be  not  certain,  p.  47. 
(D  6.)  Remedy  for  a  false,  or  no  return,  p.  49. 

< 

(A)  toben  it  lieg. 

The  court  of  B.  R.  has  power  to  amend  all  extrajndieial  errors^ 
which  tend  to  the  breach  of  the  peace,  oppression  of  the  subject,  or  other 
misgovemance.     R.  1 1  Co.  98.  a. 

^Mandamus  is  a  prerogative  writ,  introduced  to  prevent  disorder  from 
a  fiulure  of  justice  and  defect  of  police;  and  therefore  ought  to  be  used 
on  all  occasions  where  the  law  has  established  no  specific  remedy,  and 
where  in  justice  and  good  government  there  ought  to  be  one.  3  B.  M. 
1265.     Vide  1  Bl.  352.  552.     Ck>wp.  378.] 

[It  is  granted  to  prevent  failure  of  justice^  and  for  the  execution  of  the 
common  law,  or  of  a  statute,  or  of  the  king's  charter,  but  not  as  a 
private  remedy  to.  the  party,  except  on^the  statute  of  queen  Anne.  B.  R^ 

H.  99.]  {a) 

And 


4.  A  conTiction  stating  in  the  eridence  that  tlie  witnen,  being  an  officer  of  eidse« 
went  and  surveyed  the  malt-houte  of  the  defendant  on  a  certain  day,  id  hii  pretcnety 
which  u  not  contradicted,  is  sufficient  prima  fade  evidence  that  the  defendant  was  then 
a  maltster,  or  maker  of  malt,  within  42  Geo.  3.  c.  38.    3  Smith,  377.    7  East,  SS9. 

5.  No  appeal  lies  to  the  sessions  from  a  conviction  by  two  Justices,  for  an  oSfenee 
under  42  Geo.  3.  c  38.  s.  30,    S  Smith,  643.    6  Bast,  514.    " 

6.  The  statute  48  Geo.  9.  c.  3S,  was  not  absolutely  repealed,  but  only  its  opcratioB 
suspended  by  stat  46*  Geo.  3.    10  East,  569. 

(A)  1.  Bat  it  is  (Kscretiond  in  the  court  to  grant  or  refuse  it ;  and  it  is  never  granted 
reasoo»  are  assigned^    lT.R.396.    Id.  4S3.    2T.R.390.    »T.R.3S5. 

9.  There 


28  MANDAMUS. 

And  therefore^  bv  writ  of  mandamus^  may  command  right  to  be 
done:  as,  if  an  officer  ele<ited  in  a  city,  borough,  or  corporation  be 
amoved  without  cause^  he  may  be  restored  by  mandamus ;  as,  a  mayor* 
Bay.  481.  (o) 

An  alderman.     2  Bui.  122.     1  Vent.  19. 

A  jurat  of  a  corporation.     R.  1  Lev.  148. 

A  common  council  man.     R.  2  Rol.  456. 1.  35.     Sti.  32. 

A  recorder.  R.  2  Rol.  456.  1.  30.  R.  v.  Wells,  H.  7  G.  3.  4  B. 
M.  1999. 

A  town  clerk.  Poph.  176.  Noy,  78.  1  Vent.  77.  82.  1  Sid.  14. 
Sti.  457.     Vide  post,  (B.) 

A  livery-man.     Ray.  446. 

A  burgess.  2  Cro.  506.     1  Sid.  14.  5  Mod.  257. 

A  bailiff,  serjeant,  &c.     R.  3  Rol.  456.  J.  20.  32. 

So,  it  lies  for  admitting  him,  who  has  right,  though  he  never  had  pos- 
session of  the  office;  as,  to  admit  a  mayor,  alderman,  &c  4  Mod.  368. 
Sti.  299. 

To  admit  a  town  clerk,  elected  iit  reversion  after  the  death  of  B. 
when  B.  dies.     R.  Poph.  176.     Noy,  78. 

An  high  steward,  recorder,  &c.     Sti.  355. 

To  admit  him  to'a  freedom,  who  has  a  right  by  service,  birth,.  &c. 
R.  1  Sid.  107.     1.  Lev.  91.     Ray.  69. 

Though  he  broke  his  covenant  in  the  indenture  of  apprenticeship,  by 
marriage,  &c.     R.  1  Lev.  91.     Vide  post,  (D  4.) 

So,  a  mandamus  lies  for  any  public  officer,  who  has  no  other  re- 
medy to  be  restored :  as,  for  a  steward  of  a  court-leet.  Adm.  1  Sid. 
40.  169.     Ray.  12. 

Or,  of  a  court  baron,  if  he  has  a  patent  for  life.  Per  Hale,  2  Lev. 
18.     Vide  post,  (B.) 

For  an  attorney  of  the  marshal's  court,  or  other  court.  R.  1  Sid..  94i« 
152.     Ray.  56.  94.     1  Lev.  75. 

Treasurer  of  the  New  River  water.    Semb.  1  Sid.  169.  1  Lev.  123. 

Scavenger.     1  Vent.  143.     Sti.  346. 

Clerk  of  the  peace.     Sho.  282. 


2.  There  must  in  all  cases  be  a  specific  legal  right,  as  well  as  the  want  of  a  specific 
legal  remedy,  in  order  to  found  an  application  for  a  mandamui.    8  East,  813. 

,  3.  The  general  rule  is,  that  if  there  be  another  specific  legal  remedy,  the  court  will 
refuse  to  interfere  by  numdamiu.  An  indictment  does  not  appear  to  be  a  remedy  within 
the  import  of  this  rule>  being  a  proceeding  tn  pcmam^  and  not  restoring  the  ri^t  with- 
held. Semble,  therefore,  that  a  mandamm  will  He  to  commissioners  under  an  inckosure 
iact,  to  compel  obedience  to  an  order  of  the  sessions,  made  on  an  appeal  against  com- 
missioners, notwithstanding  indictment  lies.    S  M.  &  S.  80. 

4.  It  is  no  answer  to  an  application  for  a  mandtmui,  that  the  party  has  a  remedy  in 
equity.    3  T.  R.  646. 

,    (o;  1 .  It  seems  that  whenever  a  party  is  improperly  suspended,  or  removed  from  an 

.office,  whether  its  duties  are  public  or  private,  li'  he  has  a  certain  term  Uierein,  and 

there  are  profits  annexed  to  it,  a  mandamut  lies  to  restore  him,  provided  he  has  no 

other  specific  remedy.    Hence,  it  lies  for  the  office  of  clerk  of  the  Bridge-house  estates 

in  London.    9  T.  R.  177.    Loft.  551. 

3.  There  is  a  great  difference  between  an  application  for  a  mandamui  to  admit  and 
•one  to  restore  to  an  office.  The  former  is  granted  to  try  the  right,  since  without  a 
tnandamui  there  is  no  l^al  remedy.  But  where  a  party  has  been  in  possession,  he  may 
.try  his  right  by  an  action  for  the  profits ;  and  therefore  a  mandamus  to  restore  will  not 
be  granted,  unless  fiicts  are  stated,  whence  the  court  may  infer  a  title  in  the  partjr. 
C  T.  Rep.  575. 

So, 


Wien  it  Ses.  S9 

/ 

Soy  for  a  master  of  a  college.     Ray.  101. 

Or,  a  fellow  of  a  college,  where  no  visitor  is  appointed.  Dub.  1  Mod. 
92.  Ray.  31.  Adm.  Ray.  111.  Cont.  3  Mod.  265.  1  Ley.  23.  Adnu 
5  Mod.  404.     R.  cont.  Carth.  92.     Vide  post,  (B.) 

[To  the  chancellor,  &c.  of  an  university,  to  restore  a  person  to 
d^rees.     Fort.  202.     Str.  557.     2  Ld.  Raym.  1334.] 

[N.  B.  They  did  not  set  out  that  they  had  a  visitor,  or  it  would 
have  put  an  end  to  the  dispute  in  B.  R.] 

[To  the  keepers  of  the  common  seal  of  the  university  of  Cambridge, 
to  put  it  to  the  appointment  of  high  stewan|.     3  6.  M.  1 647-] 

[To  admit  a  chaplain  when  there  is  no  visitor,  or  when  the  visitor  is 
the  same  person  who  ought  to  admit.     Str.  797-] 

A  fellow  of  the  college  of  physisians.  R.  1  Sid.  29.  cont.  Carth. 
92.     Vide  post,  fB). 

An  usher,  or  master  of  a  grammar  school.  Ray.  12.  cont.  1  Sid.  40. 
Dub.  Sti.  457. 

[To  restore  an  under-schoolmaster  of  a  school  founded  by  the  crown. 
Str.  ^8.] 

A  register  in  the  ecclesiastical  court.     D.  Mod.  Ca.  18. 

Or,  a  deputy  register.     R.  F.  g.  194. 

[It  lies  for  a  register  of  a  bishop's  court,  to  have  his  deputy  admitted, 
though  not  for  the  deputy  himself.     Str.  893.] 

To  churchwardens,  to  restore  a  sexton  (j?) .  R.  Ray.  2)1.  I  Vent. 
143.  153.     R.  2  Lev.  18. 

Or,  to  swear  him.     R.  Mar.  101. 

So,  if  an  office  be  granted  to  A.  exercend.  per  se^  vel  depiUat. ;  if  the 
depu^  be  refused,  a  mandamus  by  A.  lies  to  restore  his  deputy.  R. 
1  Lev.  306.  7. 

So,  a  mandamus  lies  to  an  inferior  jurisdiction,  or  officer,  to  require 
that  which  by  the  duty  of  his  office  he  ouffht  to  do:  as  to  the  mayor, 
&c.  of  a  corporation  to  admit  him,  who  nas  a  right  to  a  freedom,  of 
office.     Vide  supra. 

[To  compel  the  warden  of  a  college  to  affix  the  common  seal  of  the 
college  to  an  answer  of  the  fellows,  &c.  in  chancery,  contrary  to  his 
own  separate  answer  put  in.     Cowp.  377.] 

[To  the  commissioners  of  the  land-tax  in  A.  to  compel  them  to 
elect  a  clerk  to  them  in  the  department  for  the  rates  and  duties  on 
windows,  houses^  and  lights.     1  T.  R.  146.] 

[To  a  mayor  to  put  the  corporate  seal  to  the  certificate  of  the  election 
of  recorder.     Rex  v.  York,  T.  32  Geo.  3.    4  T.  R.  699.] 

[To  compel  a  meeting  of  mayor,  aldermen^  8cc.  requisite  to  approve 
a  candidate  for  a  franchise.     1  B.  M.  127..] 

[To  a  mayor,  &c.  disapproving,  without  cause,  a  person  who  has  a 
right  to  ^e  approved  and  admitted.     Ibid.] 

[To  a  mayor  to  proceed  to  election,  where  there  is  a  clause  to  hold 
over.     Str.  SSS^ 

(p)  1.  Or  parifb  clerk.    Say.  159. 

2.  Though  removed  bjr  the  parson.  1 1.  Mod.  221.  Sed  vide  March,  101.  pi.  174. 
Sslk.536.     11  Mod.  261. 

3.  Mtmdnnu  granted  to  the  vicar  of  Great  Gaddesden  to  restore  a  parish  clerk  ap* 
pointed  and  rerooved  by  him.    M.  ss  G.  2. 

4.  A  mtmdamm  Het  to  swear  in  as  well  as  elect  an  ol&cer,  though  it  is  not  known  who 
:  n  particular  will  be  elected.    Ld.  R.  559. 

[To 
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[To  elect  a  mayor  after  a'colourable  election  of  one.     4  B.  M.  2008.  J 

[It  may  be  granttd  to  go  on  to  election  of  a  mayor^  though  there  is 
one  de  facto.     Str.  1008.  1157.] 

[But  the  subsisting  mayor  de  facto  must  always  be  made  a  party. 
1  Bl.  445.] 

[And  not  for  a  mayor  only,  but  tor  other  officers  necessary  consti- 
tuent parts  of  the  corporation,  as  bailifis,  coroners,  chamberlains,  &c. 
Str.  1180.]  (9). 

[By  a  liberal  construction  of  stat.  11  G.  c.  4.  a  mandamus  may  be 
granted  to  elect  a  mayor,  though  diere  has  been  no  l^al  mayor  for 
some  years.     B.  R.  H.  178.] 

[Two  matidamus's  may  be  granted  on  the  application  of  different 
parties  for  the  same  election.     Ibid. 

[On  judgment  of  ouster  against  a  mayor,  mandamus  cannot  be  granted 
till  the  judgment  is  actually  signed,  and  then  the  prosecutor  has  a  rigtit 
of  priority  of  motion  for  it.     3  B.  M.  1386.]  (r) 

[To  swear  in  an  ale-taster.     Str.  608.] 

[To  swear  in  director  of  a  chartered  company^  as  the  Amicable 
Assurance.     Str.  696.]  {s) 

[To  an  old  officer,  to  deliver  records,  which  concern  justice,  to  the 
new  one.     R.  1  Sid.  31.] 

[To  restore  to  the  office  of  yeoman  of  the  wood-wharf,  being  an  an- 
tient  office,  and  a  freehold.  Str.  852.] 

[To  the  clerk  of  a  company,  to  deliver  up  books,  &c,  to  th€  company, 
he  being  removed.     Str.  879.     Vide  1  Bl.  50.] 

[For  the  steward  of  a  borough  to  attend  with  the  books  at  next  cor- 
porate assembly.     Sir.  948.] 

[To  the  old  overbeei  of  the  ))oor,  to  deliver  the  books  of  the  poor's 
rates  to  the  new  overseer.     1  Wils.  305.] 

To  the  lord  of  a  leet,  to  administer  the  usual  oath  to  a  port-reeve  of 
a  town  elected.  R.  2  Rol.  82.  85. 

[It  lies  on  11  G.  c.  4.  to  the  steward  of  a  court-leet  to  hold  a  court- 
leet,  and  there  to  swear  a  jury  to  present  all  things  proper,  tliat^  they 
may  present  A.,  the  peson  duty  elected  mayor.     Andr.  279.] 

[To  enforce  the  attendance  of  tenants  of  a  manor  at  the  court-leet^  to 
make  a  jury.     Str.  1207.] 

[To  steward  and  homage  of  a  manor,  to  hold  a  court,  and  present 
purchase  deeds  of  burgage  tenements ;  which,  when  presented,  entide 
purchasers  to  vote  for  members.     The  liomage  are  ministerial  in  this 


(q)  So,  to  elect  a  mayor,  if  it  appear  that  the  person  elected  is  not  qualified  to  accept 
the  office,  not  having  taken  the  sacrament  within  the  limited  time.    1  East,  79. 

(r)  1.  AmandamuMhei  to  a  mayor,  &c.  to  fill  up  vacaneiesin  a  corporation,  not^ 
withstanding  a  7110  warranto  information,  disputing  his  title,  is  pending  against  him, 
unless,  perhaps,  where  the  party  applying  for  the  mandamus  is  the  prosecutor  therein. 
•  T.R.  301. 

3.  A  mandamut  will  be  granted  after  an  election  which  b  colourable  and  clearly 
void.    4.  Burr.  200S. 

(«)  1 .  A  mandamuM  will  lie  to  restore  a  recorder.     4  Burr.  1999. 

3.  A  motion  for  a  mandamtu  to  affix  the  corporate  seal  to  the  certificate  of  the  elec* 
tion  to  the  office  of  recorder,  on  ansffidavit  that  he  had  the  majority  of  legal  votes  at 
the  electioni  is, — like  one  to  swear  in  a  corporator—,  of  coune.    4  T.  R.  699. 

oase; 


When  it  Ues.  Si 

case;  if  the  conveyances  are  fraadulent  and  not  good  in  law,  it  maj 
be  returned.     1  Wils.  283.] 

[To  a  lordy  to  hold  a  court^baron,  and  to  the  hom^e  to  present 
conveyances  of  burgage  tenements,  whether  the  conveyances  appear  to 
be  l^al  or  not.     1  Bl.  800.]  {t) 

[To  a  judge  of  a  court  of  a  town  to  give  judgment  on  a  verdict, 
diough  he  had  granted  a  new  trial,  which  he  could  not  do.      Str. 

lis] 

[It  lies  to  oblige  an  officer  to  do  his  duty,  though  there  is  a  penalty 
for  his  neglect.     B.  11.  H.  261.] 

[In  doubtful  questions,  the  court  will  not  determine  on  motion; 
mandamus  shall  go,  that  may  it  come  before  them  on  the  return.     Ibid.] 

To  the  spiritual  court,  to  administer  the  oath  to  one  elected  church- 
warden. R.  Mar.  22.  166.     R.   1  Vent.   115.  267.      R,  Ray.  439. 

1  Lev.  75.     R.  Pal.  51.       R.  2   Rol.  234.  1.  15.      Mod.  Ca.  89. 

2  Rol.  106,  107.  Lut.  1010.  R.  Carth.  118.  R.  Jon.  439.  Cro. 
Car.  551.     B.  11.  H.  130. 

To  swear  a  sexton,  parish  clerk,  &c.     R.  Mar.  101.     R.  2  Rol.  234. 
1.  35.  (II) 
To  make  a  probate  of  a  testament.     R.  Ray.  2S5.    Ace.  2  Rol.  107. 


(/)  1.  A  mandamus  may  be  granted  to  admit  to  a  copybold  estate,  the  person  who 
appears  to  hAve  the  1^1  esute,  without  reeard  to  hit  equity.  S  Smith,  417.  6  East, 431 , 

8.  It  is  not  a  rule,  that  a  mandamus  to  the  lord  of  a  manor,  on  behalf  of  a  copyhold 
tanant,  will  only  be  granted  where  a  suit  is  depending.    Any  otber  case  of  reasonable 
necessity  is  sufficient.    4  M.  &  S.  162. 

5.  A  mandamus  to  admit  to  a  copyhold  lies,  though  no  fine  has  been  paid,  since  none 
is  due  until  admittance.    S  T.R.,484. 

(s)  1.  The  office  of  parish  clef k is  a  temporal  office;  andthe  derk,  though  appointed 
by  the  minister,  if  unlawfully  displaced,  may  hare  a  mandamus  to  be  reimtated.  Cowp. 
370.     3  Burr.  1878.     Loft  434. 

S.  A  mandamus  may  be  granted  to  the  trustees  o^  a  meeting-Yiouse  to  admit  a  dis- 
seoting  teacher  duly  elected.    3  Burr.  126.'>.     l  BIk.  300. 358. 

S.  Mandamus  granted  to  compel  the  warden  of  Wadham  College  to  affix  the  common 
seal  of  the  college  to  an  answer  of  the  fellows,  &c.  in  chancery,  contrary  to  hif'own 
separate  answer  put  in.    Cowp.  377. 

4.  A  mandamus  lies  to  the  keepers  of  the  common  seal  of  the  university  of  Cambridge, 
cammanding  them  to  put  it  to  the  instrument  of  appointment  of  their  high  stewara, 
pursuant  to  a  grant  passed  in  s&nate.    3  Burr.  1645.     1  BIk.  547. 

5.  A  mandamus  to  the  archbishop  and  bishop  to  licence  to  a  lectureship,  or  shew 
cause,  ftc  lies,  if  it  appear  that  the  candidate  has  a  right.  J  3  East,  4i?0. 487.  1 5  East,  1 1 7* 

6.  A  refusal  by  the  archbishop  must  appear,  before  the  court  \vill  entertain  a  nootion 
hi^mandamus  to  the  bishop  to  license  to  a  lectureship,  which  he  has  refused  to  do  on 
the  alleged  ground  of  unfitness.     13  £ast,  419. 

7.  A  numdamus  lies  to  admit  or  restore  to  the  ministry  of  an  endo\ved  diseentUig. 
neeting4iouse.    3  T.  R.  575. 

6.  A  mandamus  is  gran  table  where  there  is  no  other  specific  legal  remedy.  Therefore 
it  may  be  had  by  a  candidate  for  the  office  of  clerk  to  the  commissioners  of  the  land^^tax 
in  their  department,  for  the  rates  and  duties  on  windows,  bouses,  and  Ii;^ts,  directing 
the  commissioners  to  proceed  to  an  election,     l  T.  R.  146. 

9.  Mandamus  to  arbitrators  under  a  canal  act  to  a]{point  an  umpire.    3  Smith,  388. 

10.  Though  a  mandamus  to  churchwardens,  &c.  to  make  a  church  rate  will  not  be 
granted,  that  being  a  matter  of  ecclesiastical  cognizance ;  yet  it  will  be  granted  to  com* 
pel  them  to  assemble  and  determine  whether  a  rate  should  be  made.   4  M.  &  S.  250. 

]  1.  A  mandamus  will  lie  to  register  and  certify  a  dissenting  meeting-house.  4  Burr.  1 99 1  • 
1  Bik.  606. 

18.  A  mandamus  for  administration  to  the  next  of  kin  may  be  granted,  notwitii- 
ftandlfig  a  suit  depending,  if  his  consanguinity  be  not  denied.  4  Burr.  3895.  l  BIk.  640. 

Or, 
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Of)  to  grant  administration  to  him  to  whom  it  belongs.     1  Sid.  281,. 
S72.     1  Lev.  187.     R.  Sti.  7,  8. 

[To  grant  administration  generally^  but  not  to  what  person.     Str. 
552.]  \ 

[To  ^rant  administration  to  the  next  of  kin,  notwitlistanding  a  suit 
depending,  if  the  consanguinity  be  not  denied.     1  BL  640] 

[But //5  pendens^  if  the  consanguinity  do  not  appear,  it  is  a  sufficient 
reason  to  discharge  a  rule  for  a  mandamus.     1  Bi.  668] 

Or,  to  absolve  an  excommunicated  person.  2  Rol.  107* 

To  grant  probate  to  an  executor.     R.  1  Vent.  335.     R.  Carth.  457. 

And  it  is  not  a  good  return,  that  he  did  not  give  caution,  being  an  in- 
solvent.    R.  Carth.  458.     Ld.  R.  361. 

[To  a  dean  and  chapter,  to  admit  a  prebendary  to  his  stall  and  voice. 
Str.  159.] 

Or,  to  elect.     1  T.  R.  652.] 

To  a  bishop. to  admit  a  parson  to  a  prebend  in  his  church.     Str. 
1082.  Andr.  20] 

[To  justices  to  receive  complaints  against  such  persons,  who  refuse  to 
pay  the  sums  assessed  upon  them^  and  to  proceed  thereupon  to  levy.  6  T. 
R.  198.] 

[So,  if  on  an  appeal  against  overseers'  accounts  the  sessions  disallow 

'  some  of  the  items,  and  do  not  order  the  overseers  to  pay  the  balance 

to   the   successors,    two  justices  out  of  session  may  enforce  payment 

of  the  balance,  and  if  they  refuse   to  interfere,    the   court  will  grant 

a  mandamus  to  compel  them  to  hear  the  complaint.     4  T-  R.  246.] 

To  a  justice  of  peace,  to  admit  a  constable.  Adm.  Noy,  78.  Dub. 
1  Bui.  174. 

[To  allow  constables  extraordinary  charges  in  providing  carriages  for 
kuig's  forces.     Str.  42.] 

[For  them  to  compel  treasurer  of  the  county  to  reimburse  constables' 
extraordinary  charges  in  providing  carriages  for  the  king's  forces. 
Str.  93.] 

[To  appoint  overseers  of  an  extraparochiai  vill.  Str.  512.  Fort.  321. 
1 T.  R.  374.J 

[To  justices,  to  appoint  overseers  in  a  hamlet  where  there  never  were 
any,  if  there  are  poor  belonging  to  it,  chargeable  on  another  hamlet, 
which  c^not  remove  them  for  want  of  them.     1  Wils.  138.] 
.    To  sign  poor's  rates.     Carth.  450. 

[To  a  justice  of  the  quorum,  when  there  is  only  one  to  sign  a  pqor's 
rate.     B.  R.  H.  128.] 

Though  there  be  a  former  rate  signed,  which  omits  part  of  the  parish 
as  not  chargeable;   for  it  is  not  inconsistent  to  sign  both,  whereby 
.  the  right  of  those  omitted  may  be  contested.    2  Mod.  Ca.  335.  Vide 
.  Carth.  450. 

[To  justices,  to  swear  cm  overseer  to  his  accounts ;  if  they  have  a  legal 
objection,  they  may  return  it.     1  Wils.  125.     Vide  Justices  of  Peace^ 

(B  Qs.y] 

To  grant  warrant  to  levy  balance  of  old  overseers  accounts. 
Str.  992.  (x) 

To 

■  — '■ \ — 

ix)  To  two  jusdces  to  receiTC  and  proceed  on  a  complaint  a^nst  an  overseer  for 
refusing  to  pay  oyer  a  balance  found  bj  the  setsions  to.  be  in  hiy  bands.  4  T.R.  S46. 


THien  itTtes.  S3 

{To  make  a  warrant  of  distress  on  a  poor's  rate,  though  it  appears 
that  the  reason  of  their  ref42sal  was,  that  they  insisted  on  first  summon- 
ing and  hearing  the  parties;  but  they  may  return  that,  or  what  they 
please.    1  WUs.  13S.1 

[To  justices  to  swear  surveyors  of  the  highways.     4  B.  M.  2452.] 

To  make  a  rate  upon  another  parish  for  relief.     2  Mod.  Ca.  S44. 

[To  make  a  rate  to  reimburse  a  surveyor  of  the  highways.    Str.  211.] 

To  take  surety  for  the  peace.     R.  F.  g.  SB. 

[To  take  security,  on  articles  of  the  peace  exhibited  in  B.  R.  Str. 
835.] 

[To  proceed  to  judgment  on  an  information  of  a  seizure.     Str.  530.] 

To  take  an  appeal  by  a  teacher  in  a  conventicle,  convicted  upon  the 
St.  22  Car.  2.  1.  Sand.  Obs.  upon  the  st.  57. 

To  admit  one  to  take  the  oath,  &c.  in  order  to  be  a  teacher  of  a  sepa* 
nte  congregation.     Mod.  Ca.  310. 

[To  r^bter  and  certify  a  dissenting  meeting-house. ,  4  B.  M*  1991.] 

[To  the  trustees  of  an  endowed  dissenting  meeting-house,  to  admit 
ooe  elected  to  the  use  of  the  pulpit,  as  pastor.  3  B.  M.  1265.  1  Bl« 
SOO.]  (y) 

[But  upon  applications  for  a  mandamus  to  be  restored,  the  party  ap- 
plying most  shew  that  he  has  complied  with  all  the  requisites  to  give 
him  ^  prima  facie  title;  because  if  properly  admitted,  he  may  bring  an 
action  for  money  had  and  received  for  the  profits.     S  T.  R.  ^78.] 

To  a  visitor  to  take  an  appeal  to  him  made  by  a  fellow  removed. 
Semb.  cont.  5  Mod.  453.     Vide  post,  (B). 

So,  it  lies  to  the  mayor  of  London,  to  enter  up  a  judgment  upon  the 
statute  for  rebuilding  London.     R.  Ray.  214.     1  Vent.  187. 

To  the  president  and  council  of  Wales,  to  admit  a  deputy  of  the 
secretary^  who  had  his  office  exercend.  per  se  vel  depiit.     R.  1  Vent  110. 

1  Lev.  306. 

To  the  mayor  of  a  borough  to  inrol  a  testament,  which  by  custom 
ought  to  be  inroUed.     2  Rol.  106. 

Vide  Dismes,  (M  8).    , 

[To  one  who  has  turned  out  the  curate  of  a  chapel,  endowed  with 
lami,  who  had  been  appointed,  been  weeks  in  possession,  and  had  pi 
licence  to  restore  him ;  and  this,  though  the  right  of  appointment  is 
litigated :  this  is  the  proper  and  most  effectual  method  to  try  right 
to  officiate  in  chapels,  whether  it  depends  on  nomination  or  election. 

2  B.  M.  1043.J 

A  mandamus  must  be  made  out  according  to  the  rule  for  it,  or  it  will 
be  superseded.  Str.  879.] 
[On  motion  for  mandamus  to  restore  one  to  be  in  the  court  of  assist- 

If  a  statute  gives  an  appeal  to  the  sessions,  and  requires  the  sessions  to  hear  and  deter- 
aiine  ap  appeal  within  a  limited  time,  and  an  application  is  made  to  the  sessions  to 
noave  an  appeal,  and  respite  its  hearing  until  after  the  time  limited  by  the  act  for 
heariiig  and  determining  it,  which  they  refuse,  the  court  will  not  grant  a  nrnndamut  to 
the  justice  to  receive  the  appeal.    4.  T.  R.  488. 
(y)  I .  And  though  it  lies  to  restore  a  pastor  who  has  been  removed.  3  T.R.  575.  supra, 
3.  Yet  a  mandamus  to  restore  a  pastor  shall  not  be  granted,  unless  it  appears  that  be 
has  gone  through  aU  the  ceremomes  required  by  his  sect  to  warrant  him  in  holding 
Ihe  Mce.  R.  3  T.  R.  575. 
3.  And  complied  with  the  requisites  of  the  toleration  act.    J  T.R.  577. 

Vol.  V.  D  anU 
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ants  of  a  company,  there  is  no  need  of  aiBdavIt  to  shew  he  was  onci* 
in ;  for  if  he  was  not5  they  may  return  that.     B.  R.  H.  129.] 

[If  the  court  has  proposed  to  try  an  election  by  issue,  or  to  proceed  to 
new  election,  and  one  parly  refuses  it,  the  court  will  insert  such  refusal 
in  th^  rule,  that  it  may  appear  authentically  to  the  jury  on  trial. 
3  B.M.I 265.] 

[By  Stat.  12  G.  3.  c.  21.  any  person  entitled  to  be  admitted  a  freeman, 
who  shall  apply  to  the  mayor,  &c.  to  be  admitted,  and  give  notice,  speci- 
fying the  nature  of  his  claim,  and  that  unless  admitted,  in  a  month  he  will 
apply  to  B.  R.  for  a  mandamus^  and  mandamus  afterwards  is  granted, 
and  the  person  is  admitted,  the  mayor,  &c.  shall  pay  oosts.^  {z) 

(B)  ([Bhtn  it  Doe£[  not  lie.  (a) 

But  a  mandamus  does  not  lie  for  a  private  office;  as^  to  restore  the 
steward  of  a  court  baron.  1  Sid.  40.  169.  cont.  if  he  has  a  patent  for 
life.  Per  Hale^  2  Lev.  18.     Ace.  F.  g.  194.    Vide  ante,  (A),  {b) 

Or,  a  proctor  in  a  spiritual  court.  R.  S  Lev.  309.  S.  Mod.  332. 
Sho.  217.  25L  26K  Skin.  290. — R.  for  they  have  jurisdiction  over  the 
officers  of  their  courts.     Carth .  1 69, 1 70. 

Or,  for  thie  master  of  the  water- house  of  the  lord  mayor :  for  it  is  more 
a  lervice  than  an  office.     1  Vent.  143. 

Or,  for  a  clerk  of  a  private  company  in  London.     Mod.  Ca.  18.  (c) 

Or,  a  town  clerk,  who  was  removable  adlibiium.  1  Sid.  15.  Vide 
1  Vent.  77.  82.     Vide  ante,  (A). 

So,  it  does  not  lie  for  the  admittance  of  any  in  an  inn  of  court  to  the 
bar.     Stl  457.     Ray.  69.     Mar.  177.  [Doug.  353.] 

(z)  1 .  A  second  mandamut  it>  not  to  be  granted  after  a  good  return  to  a  former  one»  on 
the  ground  that  the  ibruier  one  was  improperly  directed.  Ld.  R.  563. 

9.  Uf)on  a  contested  election  for  a  corporate  office,  if  one  of  the  candidates  gets 
a  majority  of  votes  de  facto,  in  admitted  and  sworn  in,  the  court  will  not  grant  a  imm- 
damut  to  admit  and  swear  in  the  other  upon  affidavits  that  he  had  the  majority  of  lefid 
votes,    s  T.  R.  S59. 

8.  But  had  the  election  of  the  former  been  colourable  only,'  and  clearly  void^  they 
would  grant  a  mandamus  for  the  admission  of  the  other.    D.  3  T.  R.  S60. 
(a)  1.  To  the  lord  of  the  manor  to  hold  a  court,  summon  a  Jury  to  present  the  convey- 
Ances  and  admit  the  parties  burgesses  f  and  another  to  the  jury  to  present  the  convey- 
unces. 

S.  To  the  lord  of  a  manor  to  put  particular  persons,  being  burgage-holders  of  the 
manor,  on  his  list  to  enable  them  to  be  sworn  on  the  homage,  in  order  to  join  with  the 
•other  burgage-holders  in  the  choice  of  a  bailiff. 

J.  To  the  judge  of  an  inferior  court  to  give  some  judgment.  But  not  what. 

{b)l.Amandamiu  will  be  granted  to  enforce  a  l^gal  only,  not  an  equitable  right,  as  a 
trust,  since  over  the  latter  a  court  of  law  has  no  jurisdiction.  8  T.  R.  646. 

8.  And  it  will  not  be  granted  where  there  is  another  specific  remedy ;  as  by  infor- 
mation in  nature  of  quo  warranto.  Not,  therefore,  where  one  of  two  candidates  for 
a  corporate  office  having  been  elected  and  inducted,  the  other  complains  that  himself 
ought  to  have  been  elected.    S  T.  R.  259. 

3.  It  is  a  general  rule  that  a  ntandamus  will  not  be  granted,  where  the  party  applying 
for  it  has  liorae  other  specific  legal  remedy;  nor  where  the  party  may  maintain  quote 
impedit.  Exceptions,  however,  to  this  rule  have  been  alloweo,  where  though  the  parl^ 
has  had  another  remedy,  yet  it  has  now  become  an  absolute  proceeding ;  thus  where  it 
has  been  an  assize.     1  T.  R.  396. 

8.  Mandamui  will  not  be  granted  to  do  that  which  is  likely  to  be  done  without  it  f>y 
consent.    Lofit.  14^. 

{C)  Nor  to  a  rector  to  certify  to  the  bishop  the  election  of  a  lecturer,  there  bang  no 
immemorial  custom  for  the  lecturer  to  use  the  pulpit  without  the  rector's  consent,  and 
the  lecturer  being  paid  out  of  the  poor's  rates.  *4  T.  R.  195. 

S.  Nor  where  it  appeared  that  the  leaureship  had  been  originally  endowed  by  ih^ 
rector  with  an  annual  stipend  payable  out  of  the  unpropriute  rectory.  S  East^  46S. 


When  if  does  not  He.  8*^, 

Or,  to  admit  in  the  coll^[e  of  physicians.  R.  2  Sho.  178.  Carth.  92. 
R.  1  Lev.  19.  Vide  ante,  (A). 

[A  mandamus  to  help  a  general  visitor  to  visit  his  college,  or  to  compel 
an  inferior  officer  to  do  his  duty  is  Jelo  de  se^  and  shall  be  quashed. 
B.R.H.212.] 

[lliere  is  no  precedent  of  a  mandamus  to  a  visitor.     Andr.  176.] 

[And  die  court  will  certainly  not  grant  it,  when  it  is  doubtful  whether 
such  person  is  visitor  or  not.     1  Wils.  266.] 

[It  does  not  lie  to  a  bishop  to  grant  a  licence  to  a  parson  to  preach  as 
lecturer  of  a  parish  to  which  he  has  been  elected  by  a  number  of  the 
inhabitants  where  there  is  no  temporal  right  in  question,  and  where 
another  elected  by  other  of  the  inhabitants,  and  admitted  by  the  rector^ 
ift  in  possession.     1  Wils.  11.    Sir.  H92.']{d). 

[Nor  to  the  bishop  of  a  diocese,  who  is  visitor,  to  restore  a  prebendary 
deprived  by  him  for  incontinency,  though  lie  had  not  admonished  him 
thrice  as  the  statutes  re(]uire.     I  Wils.  206.] 

[If  parson  has  power  to  nominate  parish-clerk,  who  must  be  approved 
of  by  the  vestry ;  parson  nominates  A.,  many  of  the  vestry  sign  their 
approbation^  none  dissent  expressly,  but  some  demand  a  poll  for  B.^ 
which  is  refused,  the  court  will  not  grant  mandamus  to  a  parson  to  nomi* 
nate.     SB.M.  1877.] 

So,  it  does  not  lie  for  a  fellow  of  a  college,  when  there  is  a  visitor. 
R.  Sbo.  74.  R.  S  Mod.  265.  R.  1  Sid.  71.  R.  1  Mod.  82.  2  Lev.  15. 
R.  1.  Lev.  23.  Carth.  168.  R.  Ray.  31.  Adm.  Ray.  102.  1  Mod.  84. 
2  Jon.  175.    Vide  ante,  (A),  (e) 

Or,  for  any  fellow  or  scholar  of  a  college ;  for  if  it  has  no  special  vi- 
sitor^ the  founder  shall  be  visitor;     R.  Carth.  92.  {J*) 

{d)  Nor  to  a  biishop  to  iiceose  a  lecturer  without  the  consent  of  the  rector^  where 
tuch  lecturer  is  supported  by  voluntary  contributions^  unless  an  immemorial  custom  to 
elect  without  such  consent  be  shewn.  1  T.  R.  531, 

(e)  1.  The  court  seemed  to  think  a  vtandaviut  would  not  lie  to  restore  a  man 
to  his  stall  as  one  of  the  vicars  choral  in  a  church  (the  church  of  Southwell  in 
Kottiogbamshire^y  because  there  was  a  visitor. 

2.  The  court  will  not  grant  a  mandamut  for  declaring  one  of  the  fellowships  of  a  college 
vacant  and  proceeding  to  the  elecdon  of  a  new  one>  because  every  coll^  must  have 
a.  visitor.    4  T.  R.  233. 

3.  A  mmndatmu  does  not  lie  to  adroit  a  vestry  clerk,  because  it  is  not  a  fixed  permanent 
office,  but  may  be  deterinined  at  any  time  by  the  inhabitants.    5  T.  R.  713. 

4.  On  a  rule  niti  for  such  a  mandamut,  it  appeared  that  there  had  been  a  vestry  clerk  in 
the  parish  for  many  yean,  that  he  was  chosen  by  the  majority  of  the  inhabitants,  that  the 
panshioners  had  agre«l  that  the  office  should  be  held  as  an  annual  office,  and  that  the 
clerk  had  always  received  an  annual  salary ;  but  the  court  held  that  the  parish  were  not 
bound  to  continue  the  office,  and  as  it  was  of  a  private  nature  only  and  not  permanent,  the 
mandamui  could  not  be  granted,  and  accordingly  they  discharged  the  rule.    5  T.  R.  713. 

5.  The  court  will  not  grant  tf  mandamtu  to  compel  a  man  to  obey  an  order  of  ses- 
sioDt;  the  proper  remedy  is  by  indictment.  6  T.  R.  168. 

6.  Therefore  they  refused  one  to  the  treasurer  of^part  of  a  county  to  compel  him  to 
pay  the  keeper  of  the  common  gaol  a  quarter's  allowance  granted  him  by  the  quarter 
sessions.    sT.  R.  168. 

(/)  1.  To  a  bishop  to  permit  a  person  elected  canon  residentiary  of  a  church  to  sub- 
scribe the  liturgy,  according  to  the  acts  of  uniformity,  to  qualify  him  for  admission. 

5.  To  a  bishop  to  grant  a  licence  to  preach  in  a  particular  church,  to  a  person  entitled 
to  preach  there. 

3.  But  it  will  not  lie  to  make  a  bishop  grant  a  licence  to  preach  in  a  particular  place, 
laless  the  nerson  who  applies  for  it. 

4.  Therefore  a  maudamui  was  refused  to  grant  a  licence  to  a  man  to  preach  in  a  church 
ia  which  he  was  appointed  lecturer,  because  his  appointment  was  in  direct  opposition 
to  die  cstidilished  usage  (what  seemed  the  material  grouDd)^  because  be.  had  not  leave 
fiom  the  rector- 
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[In  ihe  casfe  of  a  private  eleemosynary  lay  foundation,  if  no  special 
visitor  be  appointed  by  the-  founder,  the  right  of  visitation  in  default  of 
his  heirs  devolves  upon  the  king,  to  be  exercised  by  the  great  seal.  On 
this  ground  the  king,  is  visitor  of  St.  Catherine's  Hall,  Cambridge,  and 
the  court  refused  to  interfere  by  mandamus  to  compel  the  master  and 
fellows  to  declare  one  of  the  fellowships  vacant,  and  to  proceed  to  a  new 
election.     4.T.  R.233.]    . 

Or,  to  tlie  master  of  a  college,  to  remove  fellows  for  not  taking  the 
oaths.     Semb.  Skin.  893.  5^6. 

So,  it  does  not  lie  for  an  office  not  known,  unless  it  be  specially  de- 
scribctl ;  as  to  be  one  of  the  eight  men  in  Ashboum  court,  without 
describing  what  is  his  office.     R.  2  Mod.  316. 

[So,  where  there  is  a  6ustom  that  no  person  shall  be  elected  to,  or 
serve  an  office  for  more  than  two  years  successively,  a  mandamus  will  not 
be  granted  to  admit  a  person  who  has  been  electea  to  serve  for  a  third  or 
fourth  year.     1  T.  R.  423] 

[To  give  a  man  actual  possession  (dxcept  it  be  to  restore)  but  only 
legal,  and  then  he  may  maintain  his  right.     Str.  536.  J 

So,  a  mandamus  does  not  lie  to  prevent  a  molestation  against  law :  as^ 
not  to  molest  a  preacher.     R.  Sal.  572. 

[Nor,  to  restore  a  person,  where  it  is  confessed  he  was  rightly  re- 
moved, though  he  had.no  notice  at  the  time  to  appear  and  defend  him- 
self.    Cowp.  523.] 

[Nor,  to  restore  to  an  office,  though  the  party  was  irregularly  suspend- 
ed, if  it  appear  by  his  own  shewing,  that  there  was  good  ground  for  the 
suspension,  if  the  proceedings  had  been  regular.     2  T.  R.  177.]  (g) 

To  make  a  rate  to  reimburse  an  overseer ;  for  the  statute  does  not 
direct  any,  but  tor  relief  of  the  poor.     R.  Sal.  53.     2  Mod.  Ca.  338. 

[To  overseers,  &c.  to  make  an  equal  rate.    4*  B.  M.  2290.    1  Bl.  667.] 

[To  churchwardens  to  make  a  church-rate,  it  being  a  subject  of  ecde* 
siastical  jurisdiction.     5  T.  R.  364.] 

[To  magistrates  to  order  them  to  issue  warrants  of  distress  to  levy  a 
poor-rate  on  certain  persons  who  have  refused  to  pay,  unless  those  per- 
sons have  been  previously  summoned.    6  T.  R.  198.] 

[To  make  a  rate  to  reimburse  two  of  the  inhabitants  their  charges,  ia 
defence  of  an  indictment  for  not  repairing  a  bridge.     Str.  63  ]    {h) 

[Not  to  insert  particular  persons  in  a  poor's  rate,  though  affidavits  of 
their  sufficiency,  and  that  they  are  omitted  to  prevent  tneu:  voting  for 
metnbers  of  pariiam^it.     Str.  1259.]  (t) 
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(g)  1.  The  court  will  not  grant  a  mandaiaus  in  oppdiition  to  a  lon^r  continued  usage^ 
where  the  words  of  a  charter  are  in  any  degree  doubtful,  especially  if  there  is  ancrther 
remedy  open.     iM.  &S.  101. 

S.  A  mandamus  does  not  lie  to  the  archbishop  of  Canterbury  touching  tlie  admisnon 
of  one  as  advocate  in  the  court  of  arches.     8  East,  215. 

(A)  The  court  will  grant  a  mandamtu  to  justices  to  sign  a  poor's  J^te  for  a  parish, 
notwithstanding  affidavits  that  the  parish  contains  several  vills,  and  that  each  vill  has  ias- 
ntenionally  maintained  its  own  poor,  and  had  separate  rates  for  the  purpose ;  that  rates 
had  been  made  for  each  vill  in  the  current  year,  and  the  poor  effectually  provided  {or:: 
because  that  would  be  to  try  the  cause  upon  affidavits,  and  preclude  the  party  from  his 
remedy  for  a  false  return  were  the  matter  they  contain  false.  .  , 

(i)  A  mandamtu  to  compel  a  magistrate  to  enforce  ^  conviction  for  the  plaintiff  re- 
fused, where  he  had  returned  that  the  defendant  was  convicted  of  the  penalty  before- 
hand, but  that  the  said  eonviotion  was^valid  in  law;  and  there  was  not  an  ofibnca  for 
which  the  said  penalty  was  payable,  or  could  legally  be  levied    2  Smith,  374. 

[To 
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[Tq  charchwardens.  to  call  a  vestry  to  elect  churchwardens.  Str. 
686.]  (*) 

[To  justices  of  a  city  to  grant  a  licence  to  keep  an  alehouse.  Str.  881.] 

So,  it  does  not  lie  to  do  an  act,  which  the  party  may  do,  or  not,  at 
his  discretion ;  as,  it  does  not  lie  to  a  visitor  to  receive  an  appeal.  Per 
Holt.  M.  11  W.  3.     Usher's  Case,  5  Mod.  453. 

[Contra^  that  it  lies  to  hear  an  appeal  and  give  some  judgment. 
2  T-  R.  SS8.  n. 

[Not  to  a  mayor,  to  give  the  key  of  the  town -hall  to  the  lord  of  a 
manor  to  hold  the  court-leet  in  it,  as  had  been  usual.     WiU.  76.] 

To  the  ecclesiastical  court  to  deliver  an  original  will^  proved  there, 
to  a  devisee  of  It^nds  by  the  same  will.     1  Sid.  443. 

To  grant  administration  to  one  as  next  of  kin,  after  an  administration 
granted  to  another.     Blackborow  v.  Davies,  E.ISW.  3.  [Com.  96.]  (/) 

[To  the  ordinary,  to  grant  administration  durante  minori  atate  ;  for 
iio  law  says  to  whom  it  shall  be  granted.     Str.  892.] 

[Or^  to  grant  administration  with  the  will  annexed  during  minority 
to  a  certain  person,  nor  to  grant  administration  generally  in  such  cases. 
And.  24.] 

So,  if  there  be  a  suit  depending  in  the  spiritual  court,,  whether  there 
was  a  will  or  not,  a  mandamus  shall  not  be  granted  to  grant  administra- 
tionj  till  the  suit  be  determined.     R.  5  Mod.  374,  5.     4  B.  M.  2295. 

Or,  if  such  a  mandamus  is  granted  when  there  was  a  will,  that  may 
be  returned.     5  Mod.  375. 

So,  a  mandamus  does  not  lie  for  a  man  outlawed,  till  the  outlawry 
be  reversed.     R.  Sho.  288. 

[Or,  to  swear  in  one  who  has  had  judgment  against  him,  on  a  quo 
^carranto  for  usurpation.     Str.  625.] 

Or,  to  restore  A.  who  was  elected  alderman,  &c.  in  the  place  of  B  ^ 
afterwards  restored  by  mandamus  ;  though  the  place  of  B.  be  after- 
wards vacant ;  for  A.  must  be  elected  de  novo.     R.  2  Bui.  122. 

So,  if  he  be  not  wrongfully  ousted;  as,  if  he  resign.     K.  1  Sid.  14. 

Or,  be  only  suspended.     Dub.  I  Lev.  162.  / 

Or,  lapse  his  time ;  as,  if  a  mayor  be  amoved,  after  his  year  elapsed^ 
he  shall  not  have  a  mandamus.     R.  1  Sid.  33. 

So,  if  a  peremptory  mandamus  go^  there  can  be  no  mandamus  for 
another,  upon  pretence  that  he  was  well  elected,  and  the  other  man- 
damus gained  by  artifice,  till  the  right  of  election  be  tried.  R.  2  Jon. 
215. 

[Where  an  action  will  lie  for  a  complete  satisfaction  equivalent  to .  a 
specific  relief,  a  mandamus  will  not  lie.  It  will  therefore  not  be  granted 
against  the  bank  to  transfer  stock,  because  a  special  action  of  assumpsit 
will  lie.     Doug.  526.] 

[Nor,  against  a  bishop  to  license  a  curate  of  an  augmented  curacy, 
where  there  is  a  cross  nomination,  because  the  party  has  another  speei- 
fie  legal  remedy  by  quare  impedit.     1  T.  R.  396.] 

(i)  1.  Tb^-fepatrs  of  a  church  are  a  subject  purely  of  ecclesiastical  judsdiction,hence> 
a  mamdamm*  for  a  rate  for  the  repairs  does  not  lie.    5  T.  R.  564. 

S.  A  mandamui  to  make  a  rate  for  the  repairs  of  a  church,  e.  gr.  will  be  refused  where 
ihe  rate,  as  the  defendants  were  required  to  make  it,  is  bad.     1 2  East,  5^6. 

(i)  A,mamdaMu$  for  administration  to  the  next  of  kin  will  not  be  granted,  if  a  luit  be 
dependiogcoacaniiog  the  Taiidity  of  a  will.    4,  Burr.  tfS9£.  i  Blk.  668, 

^^  D  3  [If 
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[If  the  right  of  nomination  be  in  one  party,  and  that  of  presentation 
in  another,  if  either  impede  the  other  in  his  right,  a  quare  impedit  lies, 
and  therefore  a  mandamus  will  be  refused.     S  T.  R.  646.] 

[A  mandamus  does  not  lie  ex  debitojustitice  for  every  rightful  officer^ 
though  disseised,  tor  he  may  bring  assise.     B.  R.  H.  99.] 

[One  who  has  a  legal  right  to  an  office  is  not  entitled  to  have  books 
delivered  by  one  who  has  an  equitable  right,  and  therefore  not  to  a  ma»- 
damns  for  them.     B.  R.  H.  99.] 

[The  court  will  not  grant  cross  or  concurrent  mandamus  without  spe- 
cial reasons.     2  B.  M.  782.] 

[If  an  election  is  doubtful,  it  should  be  ti  ied  by  information  quo  war- 
rantOy  not  on  mandamus.     S  B.  M.  1452.] 

[Therefore  a  mandamus  was  refused,  to  admit  a  recorder  of  a  borough, 
because  there  was  a  recorder  de  facto  \  and  the  parties  had  another  re- 
medy by  quo  warranto ;  though  both  claimed  under  the  same  election. 
2  T.  R.  259.] 

[And  if  a  rule  to  shew  cause  is  obtained,  and  it  appears  on  affidavits 
that  it  was  improper  for  mandamus^  the  court  may  discharge  it  with  costs. 
Ibid.    IT.R.  396.] 

[The  court  will  not  grant  a  special  mandamus  to  summon  the  indivi- 
dual persons  who  were  summoned  for  a  jury  on  a  former  day  to  proceed 
to  election.     S  B.  N.  1452.     1  Bl.  452.] 

[The  court  will  not  grant  a  mandamus  to  compel  the  performance  of 
any  thing  in  future,  which  had  been  voluntarily  done  before :  therefore;, 
where  trustees  under  a  road  act  had  turned  a  road  through  an  inclo- 
sure,  and  made  the  fences  at  their  own  expence,  and  repaired  them 
for  several  years;  a  mandamus  was  refused  to  compel  them  to  continue 
such  repairs,  because  there  was  no  special  provision  in  the  act  to  that 
effect.     2  T.  R.  232.] 

[By  an  act  of  parliament  for  maintaining  the  poor  at  Southampton, 
and  for  other  purposes,  and  incorporating  the  guardians,  power  is  given 
to  the  guardians  to  raise  money  for  certain  purposes,  and  to  appoint  a 
treasurer  who  is  to  account  to  them  and  pay  over,'  &c.  according  to 
their  order;  and  an  appeal  is  given  to  the  quarter  sessions  against 
any  thing  done  under  the  act,  who  have  power  to  make  such  order 
therein,  *^  either  by  directing  the  money  to  be  returned,  or  otherwise, 
as  to  them  shall  seem  meet ;"  the  guardians  ordered  the  treasurer  to 
pay  a  sum  of  money  for  a  purpose  different  from  those  mentioned  in 
the  act,  against  which  an  appeal  was  entered  at  the  sessions,  where  that 
sum  was  disallowed  in  the  account,  and  the  treasurer  who  had  paid  it 
was  ordered  to  repay  it  to  the  succeeding  treasurer.  The  court 
refused  to  grant  a  mandamus  to  compel  the  late  treasurer  to  pay  over 
the  money  according  to  the  order  of  sessions,  because  he  was  a  minis- 
terial officer  and  bound  to  obey  the  order  of  the  guardians.  6  1^. 
S.  549. 

[The  court ^  will  not  grant  a  mandamus  to  restore  a  person  banished 
from  the  university  of  Cambridge,  under  the  statute  de  concionibusj 
though  that  statute  inflicts  also  banishment  from  the  college,  which  part 
of  the  punishment  the  sentence  had  not  inflicted.    6  T.  R*  89.} 

^Nor,  to  admit  a  vestry  clerk.     5  T.  R.  713.] 
A.,  a  captain  of  an  India  country  trader,  contracts  in  India  with  B. 
for  a  crew  according  to  the  custom  of  the  country;  A.  arrives  in  Eng- 
land with  the  crew,  and  thetk  makes  a  voyage  with  them  to  the  West 

Indies 
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hdies  and  hack  a«in.  An  action  was  brought  by  part  of  ihe  crew  ibr 
wages  doe  on  the  W^est  India  voyage,  and  it  was  holden,  on  a  motioa 
iaitKmandamus  to  examine  witnessesm  India  under  the  statute  1 3  Geo.  S. 
c  63.  s.  44.  that  die  cause  of  action  did  not  arise  there^  and  the  rule 
was  discharged  with  costs,  (m)     1  Bos.  &  Pull.  177.]  {n) 

X^  ^t)e  form  of  a  manOamutf. 

(C  1.)  To  whom  directed. 

A  mandamus  must  be  directed  to  those^  who  are  to  do  the  tiling  com- 
manded; and  therefore,  where  a  corporation  is  to  electa  &c.  it  may  be 
directed  to  them  by  their  corporate  name.- 

And  if  the  corporation  be  misnamed,  there  shall  be  no  restitution 
thereon.     R.  2  Jon.  52.     Vide  Carth.  50L     Sal.  700. 

[The  court,  when  they  grant  mantlamus,  will  not  specify  the  person  to 
whom  it  shall  be  directed :  it  is  at  the  peril  of  the  person  who  desires 
the  writ  to  direct  it  to  a  proper  presiding  oflScer.     2  B.  M.  782.] 

[It  need  not  allege  the  person  to  whom  it  is  directed  is  the  person  to 
whom  it  appertains,  &c.  and  if  it  is  not  directed  to  the  proper  person,  lie 
most  return  it  so.     Str.  89S.] 

{After  a  return  has  been  made^  no  objection  can  be  received  to  tlie 
writ  itself.     5  T.  R.  66.'] 

[The  rule  to  shew  cause  why  a  mandamus  should  not  issue  to  chuse  a 

■      ■  I      ■  I  ..  .  ,  I      ,  ■.■■■■■■■■■■  . 

(«)  1 .  A  mandamus  will  notlie  to  execute  one  part  of  a  power  granted  by  act  of  par«- 
liament.    !»Blk.708. 

S.  A  mamiUmut  will  not  lie  to  the  treasurer  of  a  county  to  reimburse  constables  iDonies 
apended  for  conveying  rogues,  vagabonds,  and  disorderly  persons.    2  Burr.  1 197. 

3.  A  mandamui  does  not  lie  to  a  ministerial  officer  to  compel  obedience  to  hb  doty  ; 
the  rcHiedy  is  by  indictment;  not,  therefore,  to  the  treasurer  of  a  county  to  eompel' 
obedience  to  an  order  of  quarter  sessions.    6T.  R.  IGS. 

4.  A  wumdamut  to  examine  witnesses  in  India  pursuant  to  stat.  does  not  lie  where  the 
suit  is  by  an  Indian  mariner  for  wages  in  respect  of  a  voyage  undertaken,  since  his  arrival 
here  from  this  country  to  the  West  Indies.     1  B.  &  P.  177. 

5.  A  mtmdamus  does  not  lie  to  the  Bank  of  England  to  transfer  stock.  Dougl.  534. 
(<i)  Appikahom/or — I.  In  rules  for  a  mantUnmis  to  elect  a  mayor,  a  subsisting  raayoa 

itfaeto  must  always  be  a  party.    3  Burr.  1458.     1  Blk.  445. 

2.  Affidavits  for  a  mandmMu  sworn  in  court,  or  before  a  judge  of  K.  B.,  need  not 
be  entitled  in  the  K.  B.    13  East,  1 89. 

3.  A  flMm/oima  to  proceed  to  an  election  upon  judgment  of  ouster,  cannot  be -moved 
for  till  judgment  be  actually  signed;  and  the  prosecutor  is  entitled  to  the  priority  of 
this  motion  for  a  mondamm^  m  preference  to  e^et^  other  person.    3  Burr.  1386. 

4.  A  mmtdamuM  for  a  rate  to  reimburse  those  who  have  been  compelled  to  pay  a  fine 
under  an  indictment  against  inhabitants  for  not  repairing  a  road,  must  be  appned  for 
within  a  reasonable  time  after  payment.     1 2  East,  366. 

5.  An  application  for  a  mandamus  to  compel  a  eanal  company  to  assess  the  value  of 
and  amount  of  compensation  due  for  land  taken  for  the  purpose  of  the  canal,  must  be 
made  within  a  reasonable  time.    1  M.&  S.  39. 

6.  The  motion  for  a  mandamus  to  examine  witnesses  in  an  information  for  o0ences  in 
India  under  st.  24  G.  3.  c.  25.  St  26  C.3.  c.  57.  must  be  made  within  the  four  first  full 
dqri  after  plea  pleaded.    4T.  R.662. 

7.  Where  an  application  is  made  to  the  court  for  a  mandamus,  to  direct  the  filling  up 
any  vacancies  in  a  definite  integral  part  of  a  corporation,  the  court  will  require  strons 
groimdsto  induce  them  to  refuse  the  writ,  on  account  of  the  great  inconvenience  which 
may  follow  from  the  not  filling  up  such  vacancies,  and  the  tWL  of  dissolving  the  corpo- 
ration.   6T.  R.301. 

a.  When  an  application  is  made  for  a  mandamus,  and  the  question  turns  upon  a  cus« 
torn  which  the  parties  litigating  desire  to  have  tried,  the  court  will  either  grant  the  writ 
or  direct  an  issue,  according  as  the  applicauon  is  supported;  and  if  unsupported,  will 
dischai)ge  the  rule.     1  T.  R.  331 . 

D  4  mayor. 
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mayor,  should  include  the  mavor  defactOj  and  he  should  be  served* 
8  B.  M.  U52.] 

irUie  corporation  be^  mayor,  aldermen,  and  commonalty,  a  writ  to  the 
mayor,  burgesses  and  commonalty,  is  bad.     Sal.  433. 

So,  if  a  writ  be  ballivisj  &c.  gippu  and  not  gipwici.     Sal.  4S5.  ^ 

[If  the  right  of  election  is  in  the  mayor  and  aldermen,  and  the  manda^ 
mm  is  directed  to  the  mayor,  aldermen,  and  common  council,  the  court 
will  grant  supersedeas  quia  improvide.     G.  Str.  55-j 

[If  the  power  of  amotion  is  in  the  mayor,  aldermen,  el  al.  de  communi 
concilio,  and  the  writ  is  directed  to  the  mayor,  aldermen  and  common 
council,  it  is  well,  though  the  word  al,  is  omitted.     G.  Str.  640.] 

If  directed  to  those,  who  ought  to  do  it,  though  they  are  only  part  of 
the  corporation^  it  is  sufficient.     R.  Sal.  699.  701.     Carth.  501. 

And  if  it  be  directed  to  them  and  more,  it  will  be  bad.  Per  three 
J.  Holt  cont.  70  K 

So,  if  a  writ  be  to  A.,  which  commands  B.  to  restore,  &c.  it  shall  be 
quashed.     Sal.  436. 

But  it  is  sufficient^  if  it  be  directed  to  the  corporation,  tliough  part  only 
are  to  do  that  which  is  commanded  by  the  writi.     I  Rol.  409. 

If  directed  to  the  mayor  and  burgesses,  qtiod  eligetis  et  jurctis  se- 
cundum auctoritatem  vestram^  when  the  burgesses  only  are  to  elect,  and 
the  mayor  only  to  swear.    R.  2  Mod.  Ca.  1 12.  128. 

[In  a  mandamus  to  a  company  to  compel  them  to  inrol  indentures  of 
apprenticeship,  it  is  sufficient  to  state  generally,  that  those  who  have 
served  a  free  burgess,  &c.  under  indentures  of  apprenticeship,  and  whose 
indentures  have  been  inrolled,  are  entitled  to  be  admitted  to  their  free-^ 
dom ;  that  A.  B.  had  served,  &c. ;  that  i'.ls  indentures  ought  to  have 
been  inrolled  on  being  tendered,  &c. ;  and  that  they  were  tendered  for 
that  purpose;  but  that  the  defendant  refused  to  inrol  them,  &c. 
7.  T.  R.  548.]  (o) 

(C  2.)  Must  be  to  make  election. 

So,  it  ought  to  be  granted,  to  proceed  to  an  election  to  the  office,  and 
not  to  elect  a  particular  person.    R.  2  Bui.  122.    R*  2  Rol.  456. 1. 25. 

[Under  11  G.  K  c  4.  it  may  be,  to  proceed  to  the  election  of  any««n« 
nual  officer,  as  well  as  of  the  mayor,  or  head  officer.     2  T.  R.  732.] 

If  several  are  removed,  it  must  be  for  each  by  himself;  for  several 
cannot  join.     R.  5  Mod.  1 1.     Sal.  433.  436,     2  Mod.  Ca.  209. 

[It  must  not  be  to  admit  all  persons  having  a  right;  if  the  writ  is  so 
drawn  up  it  shall  be  superseded.     Str.  578.] 

[If  there' is  a  custom  to  give  twenty-four  hours  notice  of  election,  the 
court  will  not  fix  a  day,  nor  order  six  days  notice.     Str.  949.] 

(C  8.)  Must  shew  the  party  ought  to  be  admitted,  (p) 

So,  the  writ  of  mandamus  nmst  suggest  all  that  is  requisite  to  shew 
thepai:ty  ought  to  be  admitted.  Mod.  Ca.  310. 

[So, 

(n)  A  direction  of  a  mandamus  to  a  corporation,  by  its  corporate  name,  notwithstajicK 
ing  the  vacancy  of  the  mayoralty,  is  good,  since  that  is  the  legal  description  of  the  body  at 
}ong  as  it  continues  to  have  any  corporate  existence  at  all.  But  where  the  direction  is  not 
to  tne  corporation  by  its  corporate  name,  it  seems  to  be  bad,  if  it  extends  beyond  the 
persons  who  are  reqnired  by  the  charter  Co  concur  in  the  particular  thing  commaaded 
by  the  mandamut,    S  M.  &  S.  585. 

^  iv  Where  an  act  is  to  be  done  by  soipe  of  the  integral  parts  of  a  corporation,  it  may 

be 
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[So,  if  the  suggestion  cf  the  writ  is,  that  he  has  a  right  (there 
let  forth)  to  be  admitted  on  payment  of  a  reasonable  fine,  he  need 
not  shew  how  or  by  whom  it  is  to'  be  assessed.     B.  R.  H.  S62.j 

A  mandamm  to  overseers  to  account,  must  shew  that  there  was  no 
other  remedy.     5  Mod.  420,  !• 

But  a  mandamus  to  do,  &c.  is  sufficient,  though  the  words,  vel 
cttMsam  nobis  significes,  &c«  be  omitted.  R.  5  Mod.  314.  Skin. 
359.  (r)      . 

(C  4.)  How  teste'd. 

So,  a  mandamus  must  be  teste*d  within  term,  i  Sid.  S04«  Vide 
Abatement,  (H.  14.) 

Must  have  fifteen  days  between  the  teste  and  return,  if  it  goes  above 
forty  miles,  otherwise  only  eight  days.     Sal.  484. 

[Must  have  fourteen  days  between  the  teste  and  return  if  it  goes 
above  forty  miles,  otherwise  only  eight  days,  and  one  day  is  to  be 
taken  inclusive,  the  other  exclusive.     Str.  407*] 

But  a  mandamus  may  be  amended  before  the  return.    Mod.  Ca.  13S. 

(D)  Beturn  of  a  manDamutf. 

(D  1.)  By  whom  it  shall  be  made. 

The  return  of  a  mandamus  shall  be  made  by  tliose  to  whom  the 
writ  is  directed. 


be  directed  either  to  the  whole  corporation,    Ld.  R.  560.    Salk.  701.  or  those  integral 
puts.    Ld.R.  559. 

2.  In  the  latter  case  it  may  be  directed  to  those  integral  parts  by  their  corporate  deno** 
mination.     Ibid. 

3.  As  to  the  mayor,  bailiffii,  and  capital  burgesses  of  a  corporation,  consisting  of  mayor, 
bailiff^  capital  and  common  burgesses.    Ld.  R.  559. 

4.  But  in  a  mandamus  directed  to  some  only  of  the  integral  parts  of  a  corporation  by 
their  corporate  names,  care  must  be  taken  that  it  is  directed  to  those  only  whose  duty 
or  priTilege  it  is  to  interfere  in  the  act : — \£  it  is  directed  to  any  more,  it  will  be  bad. 
SalL70l. 

5.  Thus  a  mandamus  for  the'admission  of  a  town  clerk  in  a  corporation,  consisting  of 
iiiayor,aLdermen,aod  citizens,  directed  to  the  mayor  and  aldermen,  was  quashed,  because 
the  right  or  power  of  admission  was  in  the  mayor  only.  Salk.  701.   Hoit  dusentienie. 

(r)  1.  A  mawi^us  most  state  all  facts  necessary  to  shew  that  the  prosecutor  is  entitled 
to  the  relief  prayed.  Those  coroners  of  liberties  or  franchises  alone  are  entitled  to  fees 
under  st.  12  0. 7.  c.  S9.  where  the  liberty  is  contributory  to  the  county  rates ;  in  a  man* 
damus,  therefore,  by  such  coroner,  to  compel  an  order  for  such  fees,  it  must  be  stated 
that  the  liberty  so  contributes.     7  T.  R.  48. 

s.  Where  a  rule  has  been  obtained  for  a  mandamus  to  issue,  and  the  mandamus  is  taken 
oat  in  other  terms  than  are  warranted  by  the  rule,  and  difering  not  mevely  by  adding 
things  incidental  to  a  mandamus^  but  materially  enlarging  the  terms,  the  court  will  auaih 
the  mandamuSf  notwithstanding  they  might,  upon  the  same  affidarits,  have  granted  one 
as  laige,  had  it  been  applied  for.    2  Smith,  54. 

3.  In  support  of  a  motion  for  a  mandamus  to  the  sessions  to  admit,  &c.  a  protectant 
diasenter  as  teacher  or  preacher,  it  must  be  shewn  that  he  has  some  distinct  coDgn%atioD 
attadiML^o  him  as  such.     14  East,  285. 

4b  jl^mandamus  to  a  bishop  to  grant  a  licence  to  a  curate  upon  the  nomination  of  the 
inbafi^ants  of  a  parish  must  state  that  there  is  an  immemorial  usage  for  the  inhabitants 
to  elect,  or  an  immemorial  endowment.    5  Smith,  341.    6  East,  345. 

5.  A  mandamus  to  admit  and  swear  in  an  officer  should  shew  that  the  person  or 
penont  to  whom  it  is  directed  have  the  right  of  admitting  and  swearing  in.    Str.  893. 

6.  But  no  objection  qui  be  taken  to  the  omission  aflo*  a  return,  insisting  upon  -n 
>rant  of  title  in  the  person  to  be  admitted.    Str.  893. 

If 
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If  the  writ  be  directed  to  the  bailiffs,  &c.  of  a  corporation  to  swear 
others  elected  bailiffs,  it  shall  be  returned  by  the  old  bailifis,  though 
others  have  been  sworn  to  the  same  office ;  for  if  the  old  swear  others 
not  duly  elected,  they  continue  bailifis*     Mod.  Ca.  133. 

But,  if  the  return  be  by  the  mayor  and  burgesses  to  whom  directed', 
it  shall  not  be  refused  upon  a  suggestion  that  the  major  part  did  not 
consent.     Sal.  431.     Carth.  500. 

Or,  that  the  mayor  made  the  return  without  assent  of  the  corpcK 
ration.     Sal.  432. 

^        (D2.)  How  made. 

A  return  to  a  mandamus  may  be  received  without  oath  of  the  truth. 
R.  1  Sid.  257. 
*Need  not  be  under  the  common  seal.     1  Sal.  192. 

Or,  signed  by  the  heail  of  the  corporation.     1  Sal.  192.     Skin.  36t^ 

So,  the  court  will  not  direct  how  it  shall  be  made. 

Nor,  give  a  rule  for  a  view  of  the  charter;  though  they  shall  hav^  it 
in  an  action  for  a  false  return.     Sal.  430. 

By  the  st.  9  Ann.  20.  a  return  to  a  mandamus  for  admitting  or  restor* 
ing  to  any  office  or  freedom  in  a  corporation,  shall  be  made  to  the 
first  writ. 

So,  the  court  may  require  that  the  return  be  made  upon  oath. 
Per  Dod.  Pal.  455.     Diet.  Ray.  365. 

Or,  at  a  day  certain.     F.  g.  4. 

[If  the  return  is  made,  and  signed  by  the  mayor,  and  delivered  to 
prosecutor's  agent,  and  the  mayor  dies,  the  return  may  be  filed  after- 
wards.    3  B.  M.  1641.] 

(D  3.)  What  shall  be  a  good  one. 

The  return  to  a  jnandamus  for  restoration  to  an  office  may  be,  that  he 
was  never  elected.    Vide  post,  (D  4.)  {s) 


(«)  1.  An  erroneous  judgment  is  conclusive,  antil  regularly  reversed  by  error;  and 
it,  therefore,  sufficient  to  support  a  return  to  a  mandamut,    7  T.  R.  4fi7. 

S.  The  rtrturn  to  a  mandamus  being  traversable,  is  regulated  by  the  rules  of  plead- 
ing.   2  T.  R.  456. 

5.  Semhle,  thut  since  an  erroneous  judgment  cannot  be  impugned  in  a  collateral 
proceeding,  such  judgment  will  support  a  return  to  a  mandamut;  therefore  the  return 
ueed  not  detail  the  circumstances  necessary  to  support  the  judgment.    1  East,  306. 

4.  Presumption  and  intendment  ought  to  be  in  favour  of  returns  to  mandamuus. 
Dougl.  159. 

5.  Though  the  return  to  a  mandamus  is  defective  in  parts,  yet,  if  on  the  whole  it 
appears  that  the  party  was  justified  in  what  he  did,  it  is  sufficient.    6  T.  R.  490. 

6.  "  Not  duly  elected,*'  is  a  good  return  to  a  mandamus  to  admit.    Dougl.  80. 

7.  Return  to  a  mandamus  that  A.  was  not  duly  elected  sexton,  according  to  an  ancient 
faotom ;  that  there  is  a  custom  for  the  inhabitants,  &c.  to  remove  at  pleasure,  and 
that  A  was  removed  pursuant  to  such  custom,  is  good.    Cowp.  413. 

8.  A  return  to  a  mandamus  to  admit  to  shew  cause  to  the  contrary,  may  shew  oae,^ 
or  more,  or  any  number  of  causes,  provided  they  be  consistent.    4  Burr.  9041. 

9.  The  return  of  amoval  to  a  mandamus  to  restore,  must  set  forth  the  due  execatioa 
of  the  power  of  amoval.  Hence,  if  the  person  be  withio  summons,  t.  e,  if  he  be  resi* 
sident,  since  he  must  be  summoned  to  attend,  and  shew  cause  against  his  ditfranchise- 
ment,  that  he  was  so  summoned  must  appear  upon  the  return,  unless  it  appear  that  he 
was  actaally  heard.    8  T.  R.  sos. 

[That 
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[That  he  was  net  elected  churchwarden,     Ld.  Ray  in.  1495.]  (t) 
That  he  was  removable  ad  libilum^  without  other  cause^  when  this 

is  warrantefl   by    custom   or   charter.      R.  Ray.  188.     1    Sid.    461. 

1  Vent.  77. 

« 

[And  this  without  shewing  summons^  or  that  the  ofBce  is  filled  up. 
Str.  115.] 

[On  a  mandamus  to  churchwardens  to  restore  L.  C.  to  the  office  of 
sexton,  a  return  that  it.  C.  was  not  duly  elected  according  to  ancient 
custom  ;  and  that  there  is  a  custom  for  the  churchwarderis  and  inhar 
bitants  to  remove  at  pleasure,  and  that  L.  C.  was  removed  pursuant  to 
such  custom,  is  good.     Cowp.  413.] 

[That  he  was  guilty  of  bribery,  and  tlierefore  they  removed  him, 
having  power  to  remove.    •  Fort.  200.] 

[That  he  is  an  officer  at  pleasure,  and  on  summons  to  chuse  aiv 
4»ther,  they  chose  another^  and  thereby  A.  was  amoved,  good ;  for  a 
new  election  is  an  actual  amotion.     Str.  674.] 

So,  if  the  writ  be  to  restore  A.  debitomodo  elect.,  the  return  may  say 
in  the  words  of  the  writ,  qtu)d  nonfuit  debito  modo  elect.     Sal.  434. 

[Not  duly  elected,  admitted,  and  sworn,  is  not  a  good  return  to  a 
mamiamus  to  restore.     Doug.  79,] 

[If  the  writ  be  to  admit,  it  is  a  good  return  that  he  was  not  duly 
elected.     Ibid.] 

If  a  writ  be  to  admit  two  churchwardens  debito  modo  elect.y  it  may 
say,  non  fiierttnt  debito  modo  elect,  i  for  both  must  be  so,  otherwise  the 
writ  is  insufficient.     Sal.  438,  4. 

The  return  must  shew  the  power  (vide  2  Str.  819.)  to  amove,  that 
-there  was  such  cause  for  removal,  that  he  was  summoned,  and  upon 
i^plearance  could  not  excuse  himself;  wherefore  he  was  amoved,  ao- 
cording  to  the  power. 

Or,  that  he  was  summoned,  and  did  not  appear. 

Or,  that  he  appeared ;  for  tlien  a  summons  is  not  material.  Sal. 
428.  (tt) 

If  the  return  says,  quod  procuraverunt  eum  swnmoniri,  it  is  sufficient. 
R.  1  Vent.  19. 

That  he  was  summoned,  though  it  does  not  shew  for  what  cause, 
specially.     Semb.  5  Mod.  259. 


(/)  1.  To  a  vutndamus  to  restore  an  officer,  a  return  generally  that  he  resigned^  it 
jtood,  for  it  shall  be  intended  to  mean^  that  the  resignation  was  legal  and  complete. 
R.  Ld.  R.  S63. 

S.  Though  the  resignation  must  have  been  by  deed,  the  return  need  not  shew  the  deed. 
R.Ld.R.  563. 

3.  A  return  may  contain  any  number  of  causes  for  not  complying  with  the  direction  of 
the  writ.    2T.R.456. 

4.  But  such  causes  must  be  consistent  with  one  another,  otherwise  the  whole  return 
aiust  be  quashed.    2  T.  R.  459.  461. 

5.  Where  ail  the  causes  are  consistent,  though  some  of  them  be  bad,  the  whole  return 
shall  not  be  quashed,  but  so  much  as  relates  to  them  only.    8  T.  R.  456. 

(s)  1.  In  the  return  it  should  appear  that  tlie  body  removing  had  proved  the  charge, 
for  which  the  member  was  removed.    8  T.  R.352. 

2.  It  is  not  sufficient  to  state  that  he  was  present  when  the  charge  was  made,  and  did 
not  deny  it.    Ibid. 

3.  Where  a  power  of  removal  is  not  given  to  any  partictdar  part  of  a  body,  it  rests 
with  the  company  at  large.    Per  Ld.  Kenyon,  C.  J.    Ibid. 

Qiwd 
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Quodjiiit  auditus  de  maiaiis  ohjectis^  thongh  it  does  not  say  that  he 
was  sammoned ;  for  the  intent  of  the  summons  is,  that  he  may  be  heard. 
Semb.  5  Mod.  259.     Sal  428. 

[In  a  return  to  a  mandamus  to  restore,  if  it  be  stated  that  the  party 
was  amoved  by  the  body  at  large,  it  is  unnecessary  to  aver  that  the  power 
is  vested  in  them.  If  the  party  mean  to  contend  that  it  is  vested  in  u 
select  part,  he  must  allege  it  in  reply  to  the  return.     Doug.  149.] 

So,  a  return  which  says,  Juit  amotus  per  majorem  et  burgenses  is 
sufficient,  though  the  power  be  given  to  the  mayor,  and  burgesses  who 
had  been  mayors ;  for  it  shall  be  intended,  that  all  the  burgesses  were 
present  and  assented :  and  if  there  was  not  the  assent  of  the  major 
part  of  those  who  had  been  mayors,  an  action  lies  for  a  false  return. 
R.  1  Vent.  20. 

So,  if  it  says,  another  was  elected  mayor  before  the  writ  to  him, 
and  adhuc  est  major,  without  saying,  d^bito  modo  elccttts.  Dub» 
Ray.  365. 

So,  if  the  return  be,  quod  juit  amotus  21  Aug.,  and  in  another  part, 
that  he  contiRued  in  office  till  25th  December,  which  is  contradictory; 
yet  the  return  will  be  good,  for  it  is  surplusage.     1  Vent.  144. 

Quod  Juit  debito  modo  amotus.     5  Mod.  11. 

It  is  not  necessary  that  the  removal  should  be  under  the  common 
seal;  for,  being  per  majorem  et  alder  mannos,  it  shall  be  intended.  B. 
1  Vent.  77.  82.  342. 

[If  commissioners  of  sewers,  on  a  mandamus  to  make  a  rate,  return, 
that  the  commission  expired  four  days  after  the  writ  was  delivered,  and 
lo  they  had  not  time,  it  is  good.     Str.  763.     Ld.  Raym.  1479.] 

[To  a  mandamus  to  license  usher  of  a  school,  bishop  may  return,  he 
it  inquiring  into  the  truth  of  an  accusation  on  a  caveat.     Str.  1023*.] 

[To  a  mandamus  to  restore  A.  who  was  duly  elected,  sworn,  and 
admitted,  (mentioning  no  time)  that  A.  was  on  29th  August  duly 
elected,  but  that  neither  at  his  election,  nor  since,  nor  yet,  is  he  sworn 
or  admitted,  and  therefore,  &c.  is  a  good  return.     Andr.  105.] 

[To  a  mandamus  to  grant  probate  to  executor^  that  before  the  writ, 
and  now  is  pending  a  suit  in  the  prerogative  court  touching  the  validity 
of  the  will,  is  a  go^  return.     Andr.  365.     4  B.  M.  2295.] 

[To  a  mandamus  to  grant  administration  to  the  husband  of  deceased^ 
that  husband  had  admitted  in  a  suit,  that  by  deed  before  marriage  he  had 
agreed  she  should  make  a  will,  which  she  had  made,  and  suit  was  de- 
pending for  the  administration  with  the  will  annexed,  is  good ;  for  the 
inlsband's  consent  appears.     Str.  1111.] 

\T^0  mandamus  reciting,  that  there  are  substantial  inhabitants  in  A., 
therefore  to  appoint  overseers ;  that  A.  is  oxtra-parochial,  and  is  not, 
nor  is,  nor  ever  was,  reputed,  a  vill  or  township,  is  good,  though  it  an- 
swers not  the  supposal  as  to  substantial  inhabitants.     Str.  1143.] 

[To  mandamus  to  two  justices,  to  proceed  and  give  judgment  in  a  com- 
plaint depending  before  them,  that  they  have  heard  and  determined  the 
complaint,  is  good.     Wils.  21.] 

[On  mandamus  to  justices  to  register  and  certify  a  dissenting  meeting- 
house, they  may  return,  ^^  not  wimin  the  qualifications."  4  B.  M.  1991.] 

[The  return  is^good,  if  it  pursues  the  suggestion  of  Ae  writ^  as  if  it  is 
fuggested  that  A.  was  chosen  in  Easter  week,  and  the  return  is^  that  he 
was  not  chosen  in  Easter  week.     Stn  1235.] 

[That 
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[Tliat  A.  was  not  a  bui^ss ;  that  be  wos  not  eligible  to  the  office  of 
common  coancilinafi  ;  and  that  he  was  not  elected,  are  not  inconsistent 
returns.     2 T.  R. 456] 

[It  is  a  good  return  to  a  mandamus  to  the  ordinary  to  grant  a  licence 
to  teach  in  a  grammar  school,  to  state  that  he  had  suspended  granting  his 
ifoence  until  the  party  would  submit  himself  to  be  examined  ^^  touching 
his  sufficiency  in  learning*''     6  T.  R.  490.] 

[The  CQurt  will  not  quash  a  return  to  a  mandamus^  (which  directed  an 
inferior  court  to  give  judgment  on  an  indictment)  merely  because  it  states 
an  erroneous  judgment  given  below;  but  a  writ  of  error  must  be  brought^ 
to  reverse  that  judgment     7  T.  R.  467.] 

TD  4.)  What  not  (r) —  If  it  do  not  shew  the  corporation  had 

authority  to  amove,  ice. 

But  a  return  is  not  good,  if  it  does  not  shew,  that  the  corporation  hai 
authority  to  remove,  and  how.     Vide  2  Str.  819.  (y) 

So,  a  return  upon  a  mandamus^  directed  to  A.,  mayor^  that  bdbre  the 
writ  awarded  lie  was  removed,  and  B.  elected,  and  now  is  ihayor ;  for  by 
a  collusive  resignation  of  his  office,  the  return  may  be  evaded .  R.  Ray.  48 1  • 
Dub.  Ray.  365.    R.  2  Jon.  177.  (x) 

If 


(jf)  1.  To  a  mtmdamm  to  admit  an  officer,  and  swear  him  in»  a  return  that  the  office  is 
full,  is  bad,  for  the  admission  confers  no  title,  but  only  gives  the  party  admitted  the 
power  of  insisting  upon  the  right  he  claims,  and  the  persons  to  whom  the  mandamus  is 
diirected  are  not  to  aepnye  him  of  that  power. 

S.  So  a  return  to  a  mandttmus  to  swear  in  a  churchM'arden,  that  another  is  sworn  in. 


5.  A  return  must  have  the  utmost  possible  certainty.    Ld.  R.  559. 

4.  Thus  where  the  mayor  of  a  corporation  was  eligible  out  of  two  cnpital  burgesses 
Dominated  by  a  part  of  the  corporation,  and  a  mandavius  issued  to  enforce  such  election, 
a  return  stating  an  election  df  the  two  nominees  to  the  offices  of  capital  burgesses,  and 
shewing  that  return  to  have  been  void,  was  bald  bad,  because  it  did  not  expressly  negative 
a  subsequent  election.    R.  Ibid. 

5.  And  an  obligation  *'  and  that  they  were  not  capital  burgesses,*'  was  considered  as  a 
ooocIusioD  only  mm  the  former  statement,  and  held  not  to  make  it  good.  Ld.  R.  559. 

(jr)  1.  A  return  to  a  mandamus,  which  is  a  negative  pregnant,  is  bad ;  as  where  the 
writ  having  stated  that  the  corporation  being  duty  assembled,  proceeded  to  the  election 
of  a  recorder,  the  return  is,  that  they  were  not  duly  assembled  to  proceed  to  the  elec- 
tionof  a  recorder;  thereby  implying  that  they  were  assembled  for  some  other  purpose. 
ST.R.  66. 

8.  On  a  wiandamm  to  restore  to  the  office  of  a  capital  burgess  in  a  return,  that  the 
canse  of  amotion  was  non-attendance  at  a  meeting  to  which  the  party  was  summonedl 
tor  the  election  of  a  capital  burgess,  an  averment  that  the  right  of  election  is,  in  the 
capital  burgesses,  being  the  common  council,  does  not  assert  with  sufficient  certainty 
that  he  bad  a  right  to  concur  in  the  election,  because  it  does  not  necessarilyappear  that 
all  the  capital  burgesses  are  of  the  common  council.    Dougl.  177. 

J.  A  return  to  a  mandamus  to  restore  an  alderman  disallowed,  because  it  did  not 
set  Ibrth  a  total  desertion  from  the  place  of  which  the  party  was  alderman.  4  Burr. 
2087. 

4.  A  return  to  a  mandamus  to  certify  the  election  of  a  recorder,  stated  to  have  been 
made  on  a  given  day,  that  the  corporation  were  not  duly  assembled  on  that  day  to 
proceed  to  the  election  of  a  recorder,  imports  that  they  were  not  convened  at  all  that 
day,  and  is  therefore  inconsistent  with  a  return  which  states  an  election  upon  that  day 
otsome  other  corporate  officer,  though  the  days  are  laid  under  videlicets,  unless  it  be 
fbewDthat  the  meeting  was  sufficiently  constituted  for  the  election  of  the  latter,  thought 
cot  of  the  former.    5  T.  R.  66. 

(z)  l.To  a  mandamus  for  the  election  of  a  corporate  officer,  the  return  must  either 
tvpTtMlj  deay  the  right  of  election  mentioned  in  the  writ.    Ld.  R.  48o. 

2.  Or 
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If  it  does  not  shew,  that  the  party  was  summoned,  or  beard  to  the 
matters  objected  against  him.  11  Co.  99.  a.  Sti.  151. 447.  ST.  R.  209v 
Vide  ante,  (D  3.) 

[If  it  does  not  set  forth  that  the  party  deprived  was  summoned.  Fort. 
«02-    Str.  537.     2  Ld.  Raym.  1834.] 

[N.  B-  They  did  not  set  out  that  they  had  proceeded  according  to  the 
civil  law,  which  they  might  have  done,  by  whiph  they  can  proceed 
in  the  absence  of  the  party  accused.] 

[It  is  not  sufficient  to  say,  the  common  council  was  in  due  manner  met. 
and  assembled ;  it  must  expressly  allege  that  they  were  ail  summoned- 
2  B.  M.  723.] 

And,  licet  sapius  requisitus^  is  not  sufficient.  5  Mod.  258 .  R.  4  Mod.S7  • 

If  it  does  not  answer  to  thesupposal  of  the  writ;  and  therefore,  if  the 
ivrit  supposes,  that  they  ought  to  elect  persons  not  in  office  three  years 
before,  it  is  not  sufficient  to  say,  that  by  the  charter  they  ought  to  elect 
out  of  aldermen,  and  they  have  elected  out  of  the  aldermen.    Sal.  431. 

If  the  writ  supposes  them  capital  burgesses,  and  the  return  says,  that 
they  did  not  take  the  sacrament  before  election;  for  they  might  have  been 
elected  at  another  time.     Sal.  432. 

If  a  return  to  a  mandamus^  for  swearing  churchwardens  elected  by  the 
parishioners,  according  to  the  custom,  says  quod  lispendet  in  the  eccle- 
siastical court  concernmg  the  custom  indecisa;  for  the  ecclesiastical  court 
cannot  try  the  custom.     R.  Ray.  440.     F.  g.  195. 

[If  to  a  fHandamus  to  swear  in  a  churchwarden,  it  is  returned  that  the 
bishop  of  A.  did  inhibit  the  archdeacon,  whose  official  defendant  is  to 
proceed,  it  is  bad,  if  it  do  not  aver  that  the  parish  is  in  the  diocese  of  A., 
for  the  court  cannot  take  notice  of  it.     2  Ld.  Raym.  1379.  Str.  609*1 

Or,  if  the  return  be,  quod  nonfuit  electus,  generally.  2  Mod.  Ca.  880. 
825.  Semb.  cont.  F.  g.  195.     Vide  ante,  (D  3.) 

[If  to  &  mandamus  to  swear  in  a  churchwarden,  the  archdeacon  ristum, 
nonjiiit  electusy  it  is  bad.  2  Ld.  Raym.  1379.  Sed  per  Ld.  Raym.  This 
is  certainly  wrong,  and  so  ruled  to  be  a  good  return  in  Rex  v.  Harwood. 
2  Ld.  Raym.  1405.] 

So,  it  cannot  be  returned,  that  the  borough  is  within  a  county  pala- 
tine.    Sid.  92. 

That  an  apprentice  married  contrary  to  his  indenture;  for  that  is  only 
abreach  of  covenant.     R.Ray.  92.     1  Lev.  91.    Vide  ante,  (A.) 

[To  a  mandamus  to  admit  the  master  of  Catherine  Hall  to  a  prebend, 
under  letters  patent,  returned,  that  by  their  statutes  no  person  who  is 
prebendary  of  another  church  can  be  admitted,  that  the  said  master  b 
prebend  of  Saint  Paul,  and  therefore  they  cannot  admit,  not  allowed « 
because  said  letters  patent  had  been  confirmed  by  act  of  parliament,  and 
peremptory  mandamus  granted.     Str.  159.     Fort  222. 

[That  the  paity  had  misbehaved  as  chamberlain,  and  therefore 
they  had  removed  him  from  being  a  capital  burgess,  is  bad,  Ld^ 
Raym.  1564.] 

S.  Or  shew  an  election  under  it.    R.  Ld.  R.  480. 

J.  A  return  merely  stating  a  dlfiereiit  right,  and  shewing  an  election  under  it,  b 
tiad.    Ld.R.480. 

4.  An  inhibition  from  a  court  not  to  do  any  thing  to  the  prejudice  of  a  deputy  at 
will,  is  no  answer  to  a  mandamui  to  admit  another  deputy,  if  the  inhibition  is  in  a 
cause  instituted  to  deprive  the  deputy  at  the  suit  of  any  other  person  than  the  priaci- 
pal.    Str.  S93. 

Oa 
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rOn  a  mandamus^  on  the  complaint  of  the  register  for  life  of  a 
bishop's  court,  to  admit  a  deputy,  if  the  commissary  return,  that  a 
former  deputy  had  been  removed,  and  had  appealed,  and  chat  dele- 
gates had  issued  inhibition  to  do  nothing  to  the  prejudice  of  appellant 
pending  the  appeal,  which  was  not  yet  determined,  and  therefore  he 
could  not  admit,  &c.  it  is  bad;  for  he  is  but  ministerial^  and  must 
execute  his  part.     Str.  893.] 

[That  cross  suits  are  depending  before  him,  and  that  he  cannot 
till  he  shall  have  judicially  determined  who  was  elected,  is  bad 
txi  cross  mandamuses;  to  admit  A.  and  to  admit  B.  he  must  obey  both 
mandamus%  and  admit  both  A.  and  B.     3  B.  M.  1420.] 

[If  the  return  admits  the  party's  qualification,  that  there  are  five 
court  days  at  which  persons  should  be  admitted,  that  he  had  notice  and 
did  not  appear,  and  therefore  cannot  be  admitted,  it  is  bad,  unless^it 
sets  forthy  that  he  is  tied  up  to  these  iive  days.     Andr.  1.] 

[To  mandamus  to  grant  administration  to  husband  of  deceased,  that 
her  mother  had  given  h^r  effects  to  her  separate  use,  that  she  had 
made  her  will. which  was  ligitating,  is  bad;  for  here  no  assent  of 
husband's  appears  as  to  these  effects,  and  she  may  have  others.  Str* 
1118.] 

[To  mandamus  to  admit  a  man  who  is  a  quaker,  member  of  the  Turkey 
company,  it  is  not  good  to  say  he  would  not  take  the  oath  prescribed  by 
26  G.  2.  c.  18.  his  a£Brmation  is  su£Scient,     2  B.  M.  999.] 

[That  an  alderman  had  totally  left  the  borough  (when  he  had  only 
Idtit  four  months,  and  no  notice  given  him).  4  B.  M.  20870 

(D  5,)  If  it  be  not  certain. 

So,  the  return  to  a  mandamus  shall  be  disallowed,  if  it  be  not  certain 
and  positive;  for  no  answer  can  be  given  to  it.     1 1  Co.  99-  b.  {a) 

And  therefore  if  it  says,  non  fuit  debito  modo  eleciuSj  it  is  bad ;  for 
that  is  a  negative  pregnant.  Bub.  Ray.  S65.  R.  1  Sid.  209,  210.  Semb. 
cont,  Sho.  253.     R.  cont.  Carth.  170.     5  T.  R.  66.  {b) 

So,  if  it  says,  non  fmi  amoius  per  nos.  Semb.  but  held  cont. 
1  Sid.  210. 

Non  constat  quodjuit  electus.     R.  1  Vent.  267.     Ray.  153. 


(a)  Where  by  the  charter  the  tiiinsaction  of  certain  business  is  limited  to  one  par*' 

ticuUir  day,  a  return  to  a  mandamui,  assigning  as  a  reason  for  not  completing  it,  that 

Ibe  day  was  consumed  in  the  necessary  business  of  the  corporation,  is  bad ;  since  it 

•ought  to  be  siiewn  what  the  business  was,  and  how  necessary,  that  tbe  court  may  adjudge 

OB  the  suffiden^qf  of  tbe  excuse,    l  M.  &  S.  6^7. 

{6)  1.  A  clerical  mistake  in  a  return  to  a  mandamui  may  be  amended  after  the  re* 
turn  has  been  filed.    Dougl.  155. 

S.  But  the  return  cannot  be  amended  after  it  has  been  traversed.    4  T.  R.  689. 

3.  Tbe  return  to  a  mandamm  may  be  ouashed  as  to  part,  and  allowed  as  to  part, 
provided  the  two  are  indq>endent  of,  and  not  inconsistent  with  each  other,  since  if 
they  ure^  tbe  whole  must  be  quashed,  for  then  the  court  cannot  know  which  to  be^ 
iieve.    8  T.R.  456. 

4.  Uneweni  returns  to  a  mandamui  are  inconsistent,  the  whole  will  be  quashed. 
5T.R.66. 

5.  The  prosecutor  may  reply  to  a  return  to  a  mandamui,    Dougl.  1 59. 

6.  **  Not  duly  elected,  admitted  and  sworn,"  is  not  a  good  return  to  a  mandamui  to 
restore.    Dougl.  79. 

Tempore 
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Tempore brevis nonjiiit  conslitutia.     R.  1  Vent.  111.     1  Lev.  306. 

Quod  servivit  utjoumeyman  pottus  guam  serous.     R.  Ray.  92. 

Quod  ante  advent,  brevisjiut  electus  pro  anno^  et  adjinem  anni  amotuSf 
without  saying  at  what  time.     5  Mod.  10. 

That  B.  had  so  many  votes,  and  the  plaintiff  only  so  many.  R.  Mod, 
Ca.  309. 

So,  that  A.  nndB.  were  not  elected,  without  saying  nee  aliquis  eorum. 
R.  Mod.  Ca.  89. 

Or,  they  ought  to  make  a  special  return,  that  a  custom  was  claimed  to 
elect  two,  or  that  they  had  equal  votes,  or  are  jointly  elected,  &c.  Per 
Holt,  Mod.  Ca.  89. 

So,  if  it  says,  quod  procuraverunt  A.  eum  summanere;  for  that  is  not 
direct  that  he  was  summoned.     1  Vent.  19. 

That  he  was  heard  de  aliis  criminibus  eiobjectuSj  without  saying,  what, 
before  whom,  or  in  what  place.     Semb.  5  Mod.  258. 

That  he  was  auditus  in  communi  concilio,  without  saying,  by  whom, 
&c.     5  Mod.  258. 

That  he  did  not  account  for  money  to  the  corporation,  without  saying 
that  he  was  request  and  refused.     5  Mod.  259. 

That  he  did  not  take  the  oath  required  by  the  st  13  Car.  2.  before  the 
mayor,  without  saying,  or  before  justices  of  the  peace,  who  by  the  same 
statute  have  also  authority  to  administer  it.     R.  5  Mod.  318. 

Or^  that  he  did  not  take  it  before  them;  when  before  justices  of  peace, 
•r  two  of  them,  is  sufficient.     R.  Sal.  429. 

So,  if  they  return  a  custom  to  remove  ad  libitum^  only  by  way  of  re- 
cital, without  saying  positively  that  there  is  such  a  custom.  R.  Sal. 
430. 

If  they  return,  no  sacrament  taken  before  election,  per  quod  electi^ 
vacua  et  non  sunt  capitales  burgenses ;  for  that  is  only  an  inference  from 
the  premises.  '  R.  Sal.  432. 

So,  if  tlie  return  consist  of  several  inconsistent  matters ;  as,  misbeha- 
viour, bribery,  and  not  elected.     Sal.  436.     5  T.  R.  66. 

Yet,  if  it  appears  by  the  return,  that  he  ought  not  to  be  restored,  &c. 
it  is  sufficient,  though  the  return  be  insufficient;  as  if  it  appears,  that  he 
resigned,  though  the  return  be  not  certain,  he  shall  not  have  a  peremp- 
tory mandamus.     R.  1  Sid.  14.     R.  Sal.  433. 

Yet,  where  a  man  was  removable  ad  libitum,  where  the  return  was  of 
a  removal  for  a  cause  that  was  insufficient,  he  had  a  peremptory  man- 
damus.    R.  Sal.  429.  435.  {c) 

So,  a  mere  misprison  in  a  return  may  be  amended.  Sho.  273. 

[After'  verdict  on  a  traverse  to  a  return  to  a  mandamus  made  by  a 
corporation,  the  court  will  not  allow  the  defendants  to  amend  the  return, 
by  setting  forth  a  different  constitution.     7  T.  R.  699.] 

Vide  Amendment,  (6  l.) 


(c)  A  peremptory  numdamut  tkall  not  be  granted  on  account  of  a  jud^ent  for  Uie 
plaintiff  in  an  action  for  a  false  return;  unless  such  action  was  brought  in  the  court 
which  granted  the  mandamus.    Ld.  R.  185. 
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(D  6.)  Remedy  for  a  false,  or  no  return. 

If  an  oi&cer  make  a  false  return  to  a  mandamus^  an  action  upon  the 
case  lies  for  the  party  grieved ;  and  if  he  obtains  a  verdict^  he  shall  have 
restitation.     1 1  Co.  99.  b.  (e) 

[In  an  action  for  a  false  return,  what  is  only  a  circumstance  need  not 
be  proved;  as;  that  plaintiff  after  he  was  elected  presented  himself  to  be 
sworn.     Sir.  728.] 

[On  action  for  &Ise  return^  of  nonjuit  eleciuSf  to  a  mandamus^  to 
deliver  the  insignia,  &c^  to  a  town  clerk,  plaintiff  need  not  prove 
taking  the  sacrament  within  the  year  before  election^  if  the  trial  is' 
above  six  months  afler  the  election  without  prosecution.  2  B.  M. 
1013.] 

And  a  peremptory  mandamus  for  his  restitution  is  of  rights  when  the 
retam  is  falsified.     Sal.  4S0. 

So,  by  the  st  9  Ann.  20.  on  return  to  a  mandamus,  the  person  pro^ 
lecutbg  it  may  plead,  and  traverse  all  or  any  material  facts  contained  in 
the  return ;  to  which  the  persons  making  the  return  may  reply,  take 
issue,  or  demur ;  and  such  further  proceedings  shall  be  as  if  an  action 
on  the  case  had  been  brought  for  a  false  return. 

And  the  issue  joined  shall  be  ttied^  where  the  issne  in  an  acdon  on 
die  case  might  be  tried. 

And  if  a  verdict  be  for  the  prosecutor,  or  a  judgment  on  demurrer,  by 
nil  dkitf  or  for  want  of  replication,  or  other  pleading,  he  shall  recover 
damages  and  cents,  as  he  might  in  an  action  on  the  case,  to  be  levied  by 
capias  ad  scUisfaciendumyJleriJaciaSf  or  elegit. 

And  a  peremptorymandamus  shall  go,  as  if  the  return  had  been  judged 
insoffident. 

So,  the  person  making  the  return,  if  judgment  be  for  him,  shall  reco- 
ver costs  to  be  levied  as  aforesaid ;  or,  if  judgment  be  against  him,  he 
shall  not  be  liable  to  be  sued  in  another  action  for  such  return. 

Before  that  statute,  if  a  verdict  was  for  the  plaintiff  in  an  action  for  a 
Use  return,  a  peremptory  mandamus  went.     Skin.  670. 

fiat  an  action  upon  the  case  does  not  lie  for  a  false  return,  till  judgment 
be  given  upon  the  return.     Semb.  2  Lev.  238. 

§0,  there  shall  not  be  a  peremptory  mandamus  in  B.  R.  upon  a  verdict 
for  the  plaintiff  in  action  for  a  false  return  in  C.  B.     R.  Sal.  428. 

[No  peremptory  mandamus  shall  go  pending  error  on  action  for  false 
retam.    Str.  983.] 
[A  peremptory  mandamus  is  not  a  judicial  writ,  founded  upon  areoord^ 

ft 

{e)  1.  An  action  for  a  false  return  will  lie  against  the  persons  who  made  such  return, 
t^KM^  on  account  of  the  impropcfr  direction  of  the  writ,  tbejr^need  not  have  made  any^ 
mnni.  Ld.  R.  564. 

S.  As  if  a  mamlmmut  be  directed  to  a  corporation  by  a  wrong  name,  and  the  roem«' 
^  of  the  corporation  mtke  a  return,  an  action  will  lie  against  them  if  it  be  false  . 
Ld.  a.  564. 

3'  In  an  acdon  for  a  false  return^  it  cannot  be  objected  that  the  mofidamuf  would  not 
fie.  Ld.K.l«5. 

i  And  whatever  is  staled  before  the  Aewin^  the  mnt  of  the  numdamuSf  is  but  in** 
^^vcBieDt  Ld.  R.  l£6.  —  In  this  acdon  the  plaintiff  snail  recover  the  costs  occasioned  ^ 
^  uang  the  mandamui.    Ld.  R.  1 27. 

5'  Case  lies  if  the  return  to  a  mandamus,  though  true  in  words^  is  false  i   substance* 

»««J>.15S.  / 
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but  a  mandatory  writ,  which  the  court  grants  when  they  are  satisfied  of 
the  parties*  right] 
.  [A  peremptonr  mandamus  may  go  before  any  formal  judgment.] 

[If  judgment  for  defendant,  on  an  action  for  a  false  return,  be  reversed 
in  the  exchequer-chamber  and  parliament,  peremptory  mandamus  shall 
go.     Str.  697.] 

So,  if  upon  a  motion  or  disfranchisement  a  man  be  amoved  with  force, 
imprisoned,  &c.  he  shall  have  trespass,  in  which  the  cause  of  amotion 
may  be  pleaded,  and  determined  by  the  court.     1 1  Co.  99  b. 

So,  an  information  lies  for  a  &lse  return,  where  the  public  government 
is  concerned.     1  Sal.  374. 

If  the  return  be  under  the  common  seal,  the  information  may  be 
against  the  particular  persons  who  procured  it.     Ibid. 

[Where  the  mandamus  is  not  for  a  private  rightj  so  that  there  <Sannot 
be  an  action  for  a  false  return ;  nor  on  st.  9  Ann.  c.  20.  so  that  the  return 
may  be  ti'aversed,  nor  the  return  wrongs  so  that  there  may  be  peremp- 
tory mandamus^  the  court  will  grant  iniormation,  as  for  a  false  return,  to 
try  the  fact,  as,  whether  two  townships  shall  join  in  maintenance  of  their 
poor?    B.  R.  H.  184..] 

Soj  if  no  return  be  made  to  a  mandamus^  there  shall  be  an  alias  and 
pluries,  and  thereon  an  attachment,  without  hearing  counsel  to  excuse 
the  contempt.     Sal.  434.     Pal.  455. 

And  the  court,  if  necessary,  may  give  a  little  time^  viz.  two  or  three 
days  for  the  return  of  each  wrtU     Per  Holt,  Mod.  Ca.  25. 

Or,inay  make  the  first  writ,  or  the  alias  peremptory.  Mod.  Ca.  25. 
D.  Skin.  669.  '        . 

Or,  make  a  peremptory  rule  for  a  return  oF  the  first  writ,  upon  which 
there  shall  be  an  attachment.    Sal.  429.    Semb.  LatCh.  230.   Pal.  455. 

[The  court  will  make  a  rule  to  return  a  mandamus^  to  admit  a  man  into 
a  trading  company.     Str.  783.] 

[If  a  mandamus  directed  to  two  is  not  returned,  the  court  will  grant 
an  attachment  ugainst  both,  though  one  was  willing  to  obey.   Str.  808.] 

[If  a  mandamus  is  not  returned,  because  the  mayor  and  others  to  whom 
it  is  directed  are  of  different  opinions,  the  court  instead  of  attachment 
will,  by  consent,  direct  the  right  to  be  tried  in  a  feigned  issue.  2  B» 
M.  798.] 

[If  the  mayor  makes  a  return  in  the  name  of  the  town-clerk  and  free 
burgesses  without  their  consent,  it  is  a  contempt^  and  attachment  s&all 
go.     6.  R;  tt.  188.3 

So,  by  the  st.  9  Ann.  20.  in  cases  of  ofiieers  in  corporations,  &c.  the 
return  shall  be  made  to  the  first  writ  of  mandamus. 

[A  mandamus  in  town  (as  to  the  judge  of  the  prerogative  court)  should 
be  returned  instanter  at  the  return.    Str.  857.] 

[The  court  expects  a  return,  and  will  not  determine  on  afiidavits, 
where  the  party  has  not  opportunity  to  right  himselif  by  an  action. 
Str.  1139.] 

[If  the  party  prosecuting  a  mandamus  traverses  the  return,  and  there  is 
a  general  verdict  for  him  in  part,  and  a  special  verdict^  and  the  court  of 
opinion  with  him,  but  no  damage  found,  the  court  cannot  ^rant  a  writ  of 
enquiry;  there  cannot  be  judgment  fi>r  costs,  norcan  there  be  a  peremp- 
tory mandamus.  If  judgment  is  entered,  that  the  return  is  not  sufficient 
to  bar  A.  from  being  restored,  and  that  it  be  therefore  quashed ;  it  shaU 

be 
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be  reversed,  and  venire  facias  de  naoo  awarded.  Str.  1051.  B.  R.  H. 
295. 377.] 

[In  such  case,  the  person  making  the  return  would  be  liable  to  an 
action  for  damages.     Ibid.] 

[On  consent,  the  court  will  give  defendants  leave  to  withdraw  their  re- 
turn, aad  order  a  peremptory  mandamus.    3  B.  M.  1879.] 
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(F  1.)  Toll.  p.  5Q. 

(F  2.)  Toll  booth,  p.  57. 

.(F  d.)  Stallage,  picage,  &c.  p.  58. 

E  2  (G 1.)  Court 


52  MARKET. 

(Gl.)  Coutt  of  pgepotDDer0.  p.  58. 

(G  2.)  How  the  proceeding  shall  be.  p.  59' 

(H)  Cletb  Of  tbe  matftet.  p.  59. 

(I)  JFotfeiture  of  a  fair,  or  mariiet.  p.  60. 

(A)  ij^arfcet. 

A  market  is  the  privilege  within  a  town  to  hold  a  market.  Bl.  Norn* 
Verb.  Market 

And  tbe  usual  place  where  a  market  is  held,  is  the  market,  not  ever^ 
place  within  the  same  town.     Godb.  13  !• 

(B>  ifair. 

Every  fair  is  a  market,  not  e  contra.     2  Inst.  406.  221. 

And  therefore^  where  any  statute  speaks  of  a  fair,  a  market  shall  be 
also  comprehended.     Ibid.. 

If  the  kinff  grant  a  fair  generally,  the  grantee  may  keep  it  where  he 
pleases.    3  Mod.  108^. 

So,  if  he  grant  a  fair  to  be  held  in  such  a  town,  place,  &c.  he  may 
keep  it  in  what  part  of  the  town  he  pleases.     Ibid. 

(C)  (Diibo  jBtball  t)at)e  a  marbet,  &c. 

(C  1.)  What  grant  shall  be  gjDod. 

None  can  have  a  fair  or  market,  but  by  grant  or  prescription.  2  Inst^ 
220. 

So,  a  fair  or  market  by  prescription  shall  not  be  extinct  by  the  soil 
coming  to  the  crown,  as  other  franchises  are.     Mo.  474. 

Otherwise,  if  the  fair  or  market  commenced  by  grant.     Ibid. 

* 

(C  2.)  What  not. 

But  a  grant  of  a  fair,  or  market,  has  usually  ja  clause,  quod  non  iU 
ad  nocumerUttmy  &c  And  tlidrefore,  if  it  be  to  the  prejudice  of  the  king 
or  others  in  any  respect,  the  patent  shall  be  avoided.  2  Inst.  406* 
2  Rol.  476.     Vide  post^  (C  3.) 

(CS.)  How  avoided^ 

If  a  patent  for  a  fair  or  market,  be  to  the  nusance^  it  may  be  re- 
pealed by  scire  facias.    2  Inst.  406.     2  Vent.  344.    Semb.  2  Rol.  476. 

Though  an  ad  quod  damnum  went  before  the  patent.  R.  %  Vent. 
344. 

Or,  the  person  who  has  the  annoyance,  may  have  a  quodpermittat  to 
throw  down  such  fair  or  market.     F.  N.  B.  134.  A. 

Or,  shall  have  an  assise  of  nusance.^    F.  N.  B.  184.  A.     2  Inst.  40d. 

Or,  an  action  upon  the  case.     2  Sand.  172.     1  Lev.  296. 

And  by  the  st.  W.  2.  18  Ed.  1.24.  anaaiiae  of  nusance  lies  against 
an  alianee.    2  Inst.  405. 

2  If 


Htm  a  fair ^  or  market^  shall  be  held.  58 

If  a  market  or  fiur  be  erected  too  near  my  antient  &ir  or  market 
vspoa  the  same  day,  it  is  a  nusance,  and  shall  be  revoked.  2  Rol. 
140.  L  10. 

Though  the  words  {nisi  sit  ad  nocumentum)  are  omitted  in  the  patent. 
2Rol.  140. 1.17. 

So,  if  it  be  the  day  before  R.  after  verdict  where  it  did  not  appear  that 
the  second  market  was  by  lawful  authority.  2  Sand.  174*  Fl.  1.  4.  c.  28. 
8.  14.     1  Lev.  296. 

Bat.if  it  be  the  second  or  third  day  after,  it  is  no  nusance.  Fl.  I.  4. 
C.28.  s.  14. 

If  new  houses  are  built  in  one  part  of  D.  where  1  have  a  market 
in  another  part  of  D.  and  merchandizes  are  there  sc^d,  it  is  a  nusance. 
2  Rol.  123.  C. 

A  market,  or  fiiir  erected,  in/ra  sex  leucas  ei  dimidiam  et  tertiam  partem 
diwudutf  is  too  near,  if  it  be  also  injurious ;  quia  rationabiles  dietce  con" 
slant  ex  20  milliaribus.     Fl.  1.  4.  c.  28.  s.  13. 

But  ultra  talem  termtnum  non  est  vicinutn.     Fl.  I.  4.  c.  28.  s.  13. 

Ei  potent  esse  vicinum  et  infra  predict,  terminosy  et  non  injuriosum*. 
Fl.  1.  4.  c  28.  s.  14. 

If  a  fiur  or  market  be  to  the  imnoyance  of  the  king,  or  his  people,  in 
any  respect,  it  is  a  nusai^ce^  though  the  patent  says  si  non  sit  ad  nocu- 
vtenlumjeriarum  vicinarum.     2  Inst.  406. 

But  whether  it  be  to  the  nusance  or  not,  is  matter  of  evidence. 
2  Sand.  174. 

(D)  l^oto  a  fair»  or  marftet,  0i)aII  be  belD* 

By  the  st.  North.  2  Ed.. 3. 15.  the  lord  of  a  fiiir,  at  the  commencement  ' 
of  the  fair,  shall  publish  for  what  time  it  shall  continue,  and  shall  not 
hold  it  beyond  his  due  time^  otherwise  it  shall  be  seised  into  the  king's 
hands. 

By  the  st.  5  Ed.  8.  5.  if  a  merchant  sell  after  the  time  published,  he 
shall  forfeit  double  the  goods  sold. 

By  the  st.  27*  H.  6.  5.  a  iair  or  market  shall  not  be  held  upon  principal 
leasts,' Sundays,  or  Good  Friday  (ibur  Sundays  in  harvest  excepted),  upon 
forfeiture  of  all  goods  sold  to  the  lord  of  the  ftunchise.  And  he  that  has 
no  day  for  it,  but  oriy  such  festival  days,  shall  h(^d  his  fair  or  market 
within  three  days  before  or  aft;er,  proclamation  being  first  made ;  and  he 
diat  has  other  days  sufficient,  shall  hold  it  the  full  number  of  days  allotted 
for  hb  market,  or  fair,  such  festival  days,  &c.  excepted. 

The  antient  law  was;  die  dominico  si  quis  mercaturam  egerity  ipsd  merce 
et  ^Oprceterea  soUdis  mulctatur.    2  Inst.  220. 

By  the  st.  Win.  13  Ekl.  1.  6.  (airs  or  markets  shall  not  be  kept  in 
churdi*yards. 

But  a  prescription  to  hold  a  fair  29th  September  is  good,^ougfa  it 
may  be  a  Sunday:  for  a  fair  upon  that  day  is  not  void,  though  the 
goods  then  sold  shall  be  forfeited  by  the  st.  27  H..6. 5«  Cro.  Eliz.  485.  (J) 


[/)  1.  Thoogh  the  holder  of  a  marketp  granted  to  be  holden  within  a  particular 
dutnct,  hold  it  for  more  than  twent3r  yean  upon  land  without  the  limits  preKnbed, 
the  iN^iie  canpoft  pfcrent  his  reoioving  it  within  the  limits,  if  the  tenns  of  the  grant 
amttungittfaercmcanbeihewn.    5£asty538. 

£  3  2.  The 
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(£)  ^le  in  ittar&et  otiett 

A  sale  or  contract,  in  a  fair  or  market  overt,  changes  the  property, 
against  the  party  and  strangers*     2  Inst  220.  713. 

Against  an  infant,  y^Tt^  caoerty  non  compos,  a  man  in  prison^  or  out  of 
the  reabn.     2  Inst.  713. 

Though  thejeme  covert^  &c.  be  an  executor  or  administrator.    Ibid. 

Though  no  toll  paid.    2  Inst.  714. 

So,  a  sale  in  an  open  shop  in  London  of  proper  goods;  for  every  day, 
except  Sunday,  there  is  a  market  there.     5  Co.  83.  b. 

So,  in  Bristol,  or  elsewhere,  by  custom.  •  Dub.  Mo.  625. 

But  a  sale  out  of  a  &ir,  or  market,  does  not  change  the  property  against 
the  rightful  owner,  who  is  no  party.     2  Inst.  220. 

So,  the  king  cannot  grant,  that  a  shop  shall  be  a  market  overt.  R. 
Ma  625. 

So,  a  sale  in  a  covert  place  within  a  fiiir,  or  market,  does  not  change 
the  property ;  as,  in  a  back  room  or  warehouse.  R.  *5  Co.  83  b.  R.  Mo. 
360.     R.  1  And.  344.     Poph.  84. 

Or,  behind  a  hanging  or  cup-board,  where  a  man  passing  before  the 
shop  cannot  see.     R.'5  Co.  83  b.     Mo.  360.     R.  2  Rol.  122.  1.  50. 

Or,  when  the  windows  of  the  shop  are  shut.  1  And.  344.  2  Rol. 
122.  1.  47. 

So,  if  the  sale  be  of  goods  improper  and  foreign  to  the  owner  or  trade 
of  the  shop :  as,  plate  in  a  scrivener's  shop,  &c.  For  a  shop  in  London 
is  not  a  market,  except  for  goods  proper  to  its  trade.  R.  5  Co.  83.  b. 
2Rol.  122. 1.40.  R. Poph.  84.  Mo.  360.   R.2Cro.69.    R.  lAnd.344. 

A  jewel  in  a  shop,  which  does  not  belong  to  a  goldsmith.  R.  2  RoL 
122.  1.40. 

So,  if  the  sale  be  covinous.    Sln3t713.    Jon.  164. 

As,  where  the  buyer  knows  that  the  seller  has  no  right.    2  Ihst.  713* 

Or,  the  seller  be  of  such  age^  that  the  buyer* knows  him  to  bean 
in&nt.     Ibid. 

Or,  if  the  buyer  knows  the  seller  to  be  a  feme  covert,^  where  she  does 
not  use  a  trade  for  such  things,  and  does  it  without  the  consent  of  her 
husband.    Ibid. 

So,  if  the  sale  be  in  the  night  after  sun-setting,  and  before  sun-rising. 
2  Inst.  714. 

Or,  the  treaty  for  the  sale  was  begun  out  of  the  market.  2  Inst.  713. 
Jon.  164.  ' 

So^  if  there  be  no  sale :  as,  where  no  consideration  is  paid ;  for 
that  is  a  gift.     2  Inst.  713. 

Or,  the  goods  are  the  goods  of  the  buyer  himself.    Ibid. 

Soj  a  sale  in  a  fair,  or  market,  does  not  bind  the  king.     Ibid* 

If  a  man  pursue  his  appeal  freshly  against  a  felon  of  his  goods,  till  he 
be  convicted,  he  shall  have  restitution  of  his  goods,  though  they  have 
been  sold  ia  market  overt.    2.  Inst  714. 


*  3.  The  owner  of  a  market  granted  to  be  holden  within  a  particalar  district,  may, 
after  appointing  it  in  one  place  thereiily  remove  it  to  anotoer,  notwiUistflncHi^  he 
nay  have  induced  individuak  to  build  on  the  land  adjoining  the  former  place,  upon 
the  aMurance  that  he  meant  to  fix  it  irremoyabiy  there;  whose  remedy,  if  any,  is  ^ 
action.    5  East,  538. 

So, 
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S09  oy  the  stSlH.S.ll.  ifa  felon  be  convicted  by  the  evidence 
of  the  owner  of  the  stolen  goods^  or  by  his  procurement,  upon  in- 
dictment.    Ibid,  (g) 

So,  by  the  st«  2  &c  3  Ph.  &  M.  7*  no  sale  of  an  horse  stolen  binds 
the  property,  unless  it  stand,  or  be  ridden  an  hour  together,  between 
10  o'clock  and  sun-set  in  an  open  part  of  the  market,  and  all  par- 
ties to  the  bargain  come  with  the  horse  to  the  book-keeper,  and  enter  th6 
cokmr  and  one  mark  at  least  of  the  horse  sold,  and  pay  the  toll,  if  any 
due,  else  a  penny.    Vide  post,  (F 1  •) 

And  by  the  st.  SI  El.  .12.  no  sale  of  an  horse  shall  bind,  unless 
the  toll-taker,  8cc,  know  the  vendor  and  enter  his  christian,  surname, 
and  dwelling,  or  else  one  who  knows  him,  and  is  known  to  the  toll^^' 
taker,  vouch  his  knowledge  of  name,  surname,  addition,  and  place  of 
dwelling,  which  shall  be  entered,  &c.     Vide  post,  (F  1.)  ^ 

And  this  statute  extends  to  an  horse  taken  by  wrong,  though  not  stolen. 
R.  Jon.  165.     2  Inst.  717. 

"^  And  is  only  additional  to  the  common  law,  and  the  st.  2  8c  3  Ph.&  M.  7. 
all  which  must  be  pursued.     2  Inst  719. 

If  the  seller  of  a  stolen  horse  in:  market  overt  be  entered  in  the  toll-book 
by  a  false  name,  that  does  not  alter  the  property.  Pet  two  J.  Owen  27.' 
1  Leo.  158.     R.  cont.  Cro.  El.  86. 

If  a  man  plead  a  sale  in  his  shop,  he  must  say,  that  it  was  in  a  shop 
where  he  used  his  trade.     R.  Mo.  6^4f. 

That  it  was  in  plena  mercatu.     Mo.  €24. ' 

And  a  custom,  that  a  sale  binds,  modo  unus  cohtraheniium  sit  liber 
homo,  is  void;  for  it  tends  to  a  monopoly.     Mo.  625. 

[There  can  be  no  market  overt  for  pawning.  Hartop  v.  Hoare,  P. 
16  G.  2.     Str.  1187.     1  Wils.  8.     3  Atk.  44.] 

[By  1.&  2  P.  &  M.  c.  7.  no  person  living  in  the  country»  out  of  any 
city,  borough,  town  coipocate,  or  market  town,  shall  sell  by  retail  within 
any  city,  8^  any  woollen  doth,  &c.  except  in  open  fairs.] 

[Qutthe  inhabitants  of  a  market  town.  Sec.  are  not  prohibited  by  this 
act  from  selling  woollen  cloth,  &c.  in  other  market  towns,  &c.  by  retail, 
and  not  in  open  &ir.    Doug.  256.] 


(g)  \.  By  SI  U.  s.  &  11.  if  any  felon  rob  or  take  away  any  money,  goods,  or  chattels 
from  any  sulgect  within,  the  reumj^and  be  indicted,  arraigned,  end  found  guilty  thereof, 
or  otherwise  attainted  by  reason  of  evidence  given  by  the  party  robbed,  or  the  owner 
of  soch  money,  &c.  or  by  any  other  by  their  procurement,  tjie  party  robbed,  or  owner, 
•haH  be  restored  to  his  money,  &c.  and  the  justices  before  whom  such  felon  shall  be 
found  guilty  or  attainted  by  reason  of  such  evidence,  may  award  writs  of  restitution 
for  taoi  money,  in  like  manner  as  if  the  felon  had  been  attainted  at  the  suit  of 
the  party  in  appeal 

s.  The  property  the  party  takes  upon  the  ajttainder  is,  in  case  the  goods  ha^e  been 
sold  in  mor&et  orert,  quaH  a  new  property;  it  has  no  relation  back  to  the  time  of 
the  robbery,  so  as  to  give  him  a  constructive  right  from  that  time.    2  T.  R.  750. 

a.  Thus  where  the  party  robbed  gave  the  man  into  whose  hands  the  goods  came  on  a 
sale  in  market  overt,  notice  that  he  had  been  robbed,  and  was  prosecuting  the  folon  to 
attainder,  whidi  he  afterwards  ejected,  notwithstanding  which  the  man  before^  the 
atiainder  Sold  tbfe  goods,  the  court  held  no  action  could  be  maintained  against  him 
after  die  aataiDder,  because  at  the  tkne  of  the  hitter  sale  the  party  robbed  had  no  pro- 
perty in  tfaie  ^oodn    Ibid. 

E  4  (F)  mm 
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(F)  mt^at  Dutieiet  are  payable.  ^ 

(F  1.)  ToU.  j 

The  duties  usually  paid  at  a  fair  or  market  are  toU|  stallage,  picage,  i 

&c.     Vide  Toll.  I 

Toll  is  a  reasonable  sum  due  to  the  lord  of  the  fair  or  market^  for  things 
sold  there^  which  are  tollable*     2  Inst.  220. 

And  it  was  usually  allowed  for  witnessing  of  the  sale.     Ibid. 

And,  by  common  right,  shall  be  only  upon  a  sale  of  live  cattle,  not  of 
victuals,  wares,  &c.     K.  Mo.  474?. 

But,  by  custom,  it  may  be  due  for  all  goods  brought  to  the  market. 
1  Leo.  218. 

S09  hy  special  custom,  toll  may  be  due  for  goods  not  sold.  Semb. 
Lut.  1SS6. 

But  that  seems  to  be  for  stallage.  2  Inst  221.  Mo.  835.  2  Rol. 
123.  1.  37.     Vide  post,  (F  2.) 

If  an  antient  fair  or  market  returns  to  the  crown,  and  the  king  re* 
grants  it,  the  toll  passes.     Pal.  78. 

The  judges  are  to  determine,  whether  the  toll  be  reasonable.  2  Inst. 
222. 

The  Mirror  says,  that  a  halfpenny  shall  be  taken  of  goods  of  105. 
et  sic  fro  Tata%  so  that  no  toll  exceed  a  penny.     Ibid. 

And  therefore  above  a  penny  is  an  unreasonable  toll.     Mo.  474. 

Above  a  penny  or  two-pence.     Per  Poph.  Cro.  £1.  558. 

If  the  toll  granted  be  uiu'easonable,  the  grant  will  be  void.  2  Inst. 
220.     Cro.  £1.  558. 

So,  by  the  st  W.  1.  3  £d.  1.  31.  if  the  lord  take  an  outrageous 
toll,  the  king  shall  take  the  franchise ;  and  if  it  be  by  a  bailiff,  with- 
out the  command  of  the  lord,  he  shall  render  to  the  plaintiff  as  much 
more  as  he  has  taken^  and  shall  be  imprisoned  for  forty  days.  Vide 
post,  (I.) 

An  outrageous  toll  is  any  toll,  when  there  is  none  due,  or  the  party 
is  discharged  of  toll.     2  Inst.  220. 

Or,  if  more  be  exacted  th^n  is  due.     Ibid. 

And  therefore,  an  action  upon  the  case  lies  against  him,  that  takes 
an  outrageous  toll,  viz*  of  him,  who  ought  to  be  quit    Yel.  IS. 

Sof  toll  is  not  incident  to  a  fair  or  maket ;  and  therefore^  a  grantee 
shall  not  have  toll  without  a  special  grant  2  Inst  220.  716.  in  marg. 
R.  Cro.  El.  558.  592.     Mo.  474.     R.  Pal.  77.  86. 

[And  therefore,  if  it  is  a  new  fair,  custom  cannot  support  it.  Str- 
1171.] 

And  therefore,  if  the  king  grant  a  market,  &c.  de  ncrooy  cum  omni" 
bus  libert(Uibus  pertinen.y  he  shall  not  have  toll.     R.  Pal.  78. 

So,  after  a  fair^  or  market  granted,  the  king  cannot  grant  a  toll 
without  a  quid  pro  quo.    2  Inst  220.     Vide  Prerogative,  (D  18.) 

And  therefore,  it  is  not  sufficient  to  allege  the  grant  of  a  market, 
with  all  tolls  belonging,  but  there  must  be  ^eged  an  express  grant,  or 
a  prescription  for  toll.     Lut.  1380.  ' 

'  So,  the  king  cannot  grant  a  toll  for  goods  not  brought  to  the  market  •  « 
Lut  1502. 
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So^  regularly^  toll  shall  not  be  paid,  before  the  sale ;  for  it  is  due 
from  the  buyer^  not  from  the  seller.     2  Inst.  221.     R.  Lut.  1336. 

So,  the  king  shall  not  pay  toll.     2  Inst.  221. 

Nor,  tenant  in  antient  demesney  for  goods  for  his  tenements  or 
&mOy.  2  Inst.  221.  1  Rol.  321.  B.  1  Leo.  233.  Vide  Antient  De- 
mesne, (F  4)* 

Nor,  if  a  man  has  a  grant  to  be  discharged  of  toll,  for  goods  for  his 
own  use,  bought  since  his  grant.     2  Inst.  221. 

And  he  shall  be  exempted  in  a  fair  or  market  of  the  king.     Ibid. 

Though  the  grant  be  for  him  only,  it  will  be  good  against  the  king's 
saccessors.     R.  Yel.  15. 

A  grantee  to  be  quit  of  toll,  may  plead  his  exemption.     Lut  1332. 

So^  an  inhabitant  of  a  borough  exempted  by  charter. 
'    So,  an  inhabitant  of  the  duchy  of  Lancaster.     Lut.  1379. 

And  a  prescription  for  an  inhabitant  is  good,  being  for  a  discharge. 
R.  Lut.  1380.     Adm.  2  Cro.  152. 

But  if  a  market,  where  toll  was  due  by  prescription,  comes  to  the 
king,  and  he  grants  the  market  cum  pertinentiis^  the  grantee  shall  have 
the  tolL    Pal.  78. 

[The  owner  of  a  market  cannot  distrain  for  toll  the  goods  brought 
there  to  be  sold,  as  damage-feasant,  but  he  has  an  action  for  the  toll. 
Ld.  Raym.  1589.     Willed,  623.] 

[Nor,  for  the  toll  of  goods  fraudulently  sold  out  of  the  market  to 
avoid  the  toll.     Cowp.  661.]    (A) 

[A  daim  of  toll  to  be  taken  in  specie  for  goods  sold  in  a  market  is 
supported  by  evidence  of  a  right  to  toll  for  goods  brought  into  the 
mariLct  and  sold  there,  without  shewing  any  ri^t  to  toll  for  goods  sold 
in  the  market  without  being  brought  there.     4  T.  R.  104.] 

[If  the  grantee  of  a  market,  under  letters  patent  from  the  crown, 
su^r  ano^er  to  erect  a  market  in  his  neighbourhood,  and  use  it  for 
the  space  of  twenty-three  years  without  interruption,  he  is  bv  such  use 
barred  of  his  action  on  the  case  for  disturbance  of  his  market.  1  Bos, 
&  Pull.  400.] 

[Qu.  Whether  if  no  specific  toll  be  granted  in  the  letters  patent,  the 
grantee  be  entitled  to  any  toll,  and  whether  in  such  case  he  can  sup- 
port  any  action  for  an  injury  to  his  market  ?     Ibid.] 

(F  2.)  Toll  booth. 

By  the  st..2  &  3  Ph.  &  M.  7.  the  owner  of  every  (air  or  market 
shall  appoint  one  in  a  special  open  place  to  take  the  toll,  and  keep 
the  same  place  from  ten  in  the  morning  till  sun*set,  on  pain  of  405.^ 
who  shall  take  the  toll  at  the  same  and  no  other  time  or  place^  and 
then  have  before  him  and  enter  the  names  and  dwellings  of  all  parties  to 
bargain  for  any  horse,  and  the  colour  with  one  special  mark  of  such 
horse,  on  paui  of  405.,  and  shall  deliver  the  book  by  the  next  day  to  the 
owner  of  the.  fair,  or  market,  who  shall  make  a  note  of  the  number 
of  the  horses  sold,  and  subscribe  liis  name  to  it^  on  pain  of  405*  on 
the  de&ulter. 


^  (ft)  Ad  action  lies  by  the  owner  of  a  market  entitled  to  toll,  for  selling  therein  by 
lainpk^  without  paying  toll  on  the  entire  bulk,    t  Taunt.  190. 

.   By 
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By  the  St  51  EL  12.  no  book-keeper  shall  take  toll,  or  make  an 
entry,  &c«  unless  he  truly  know  the  seller  of  the  horse,  or  his  voucher, 
their  names  and  dwellings,  and  then  shall  truly  enter  the  same  and  the 
price  of  the  horse.  Sec.  on  pain  of  5/.  for  every  default. 

(F  S.)  Stallage,  picage,  &c. 

» 

Stallage  is  a  duty  for  the  liberty  of  having  stalls  in  a  fair  or  market ;  or 
for  removing  them  from  one  place  to  another.     Pal.  77< 

[Erecting  a  stall  in  a  market  is  not  of  common  right,  stall-keeper 
must  compound  as  he  can.     Str.  1238.     I  Wils.  107*] 

[And  it  is  a  trespass  to  set  tables  in  a  market  place^  for  the  sale, 
of  goods  thereon,  without  leave  of  the  owner  of  the  soil.  2  Bl.  R* 
1160 

Picage  is  a  duty  for  picking  hol^  in  the  lord's  ground  for  the  posts 
of  the  stalls.     Per  Treby,  Quo  W.  29.     PaL  77.    . 

And  it  belones  to  the  soil ;  and  therefore,  thou£;h  a  fair  granted  iq 
Borough-Englisn  land  go  to  the  eldest  son^  picage  £all  be  to  Uie  yoimg- 
est  son  of  the  grantee.     Mo.  474. 

By  custom,  a  man  shall  have  toll  for  goods  in  a  market,  sold  or  not 
sold ;  but  this  seems  to  be  for  stallfige.     Vide  ante,  (F  1.) 

So,  he  may  take  for  stallage  the  eighth  part  of  a  bushel  of  corn  in 
every  four  bushels  in  specie.     2  Rol.  123. 1.  SO.  37.     Mo.  855. 

The  owner  of  an  house  next  to'  a  fair,  or  market,  cannot  open  his 
shop  for  selling  in  a  market,  without  payment  of  stallage;  for  if  he 
takes  the  benefit  of  the  market,  he  ought  to  pay  the  duties  there.  Cont. 
per  Dod.     But  it  was  R.  per.  Cur.     2  Rol.  123. 1.  30. 

If  a  man  prescribe  for  toll,  viz.  pro  qtudibet  siaJla  so  much,  it  is  well ; 
for  toll  is  a  general  word.     R.  Lut  1519. 

So^  if  there  be  a  prescription  for  toll,  viz.  inter  alia  pro  qualibet  stalla^ 
it  is  welL    Lut.  1519. 

Or»  for  the  stall  and  soil  prope  et  circa  stallam ;  for  it  shall  be  ascer* 
tained^by  the  usage.    R.  Lut.  1519.  (i) 

(G 1.)  Court  of  p^epolDDertf. 

To  every  &ir  or  majrket,  curia  pedis  puioerisatij  Viz.  a  court  of  pye- 
powders,  is  incident.     4  Inst.  272.     Cro.  EI.  773. 

Or,  by  custom,  may  be  held  where  there'  is  no  fiur  or  market. 
4  Inst.  272. 

This  is  a  court  of  record,  iii  which  the  steward  is  die  judge.  4  Inst.  272^ 
Skin.  33. 

And  it  cannot  be  held  before  the  mayor,  or  other  person,  except  the 
steward,  without  special  cUstonl.  R.  Skin.  33.^  but  by  special  custom  it 
may.     2  Bui.  23. 

The  jurisdiction  shall  b&,  of  contracts  in  the  same  fiur  or  market,  for 
goods  there  bought,  or  soM.     4  Inst.  272. 

Or,  for  batteiy  or  disturbance  there.    D.  Cro.  EI.  774. 

Or,  for  words  to  the  slander  of  wares  in  the  market.  4  Inst.  £72. 
10  Co.  73. 


(i\.  The  right  to  erect  stalls,  or  place  tables  in  a  maricet,  ia  not  an  incidental 
of  nose  frequentiog  it,    sBlk.  iu«. 

And 
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And  therefore,  if  the  proceeding  be  on  a  contract  in  the  fair^  &c. 
bat  not  for  a  thing  to  be  sold  there,  it  will  be  void.  R.  Skin.  ^^.  R. 
2  Bol.  21. 

Otj  for  slander  of  another,  which  does  not  concern  the  fair,  or  the  goods 
there.  4  Inst.  272.     R.  10  Co.  73.  a.  Cro.  El.  774. 

Or,  out  of  the  precinct  of  the  fair  or  market.     4  Inst.  272. 

Or,  at  a  day  before  or  after;  though  at  another  fair  or  market.  4  Inst. 
272.     10  Co.  78.     Cro.  El.  773. 

So,  by  the  st.  17  Ed.  4*  2.  conf.  by  the  st.  1  R.  8.  6.  the  steward,  &c. 
shall  not  hold  plea  upon  pain  of  5/.,  unless  the  plaintiff  or  his  attorney 
swear,  that  the  contract,  &c.  in  the  declaration,  was  within  the  time  ana 
precinct  of  the  fidr  or  marke£. 

And  if  it  be  sworn,  the  defendant  may  plead  in  abatement,  or  tender 
issue,  that  it  was  not ;  and  if  no  oath,  or  it  be  found  for  the  defendant 
the  plaint  shall  be  dismissed,  and  the  party  sent  to  his  remedy  by  com- 
mon law. 

But  such  oath  need  not  appear  upon  the  record.    4  In^t.  272. 

So,  if  it  does  not  appear  in  pleading,  that  the  suit  there  was  for  a  mat- 
ter within  the  jurisdiction,  it  will  be  void.     R.  Skin.  33. 

So,  an  information  there,  for  a  duty  within  the  market,  though  it  is 
not  void,  is  erroneous.     R.  Cro.  EL  530. 

(G  2.)  How  the  proceeding  shall  be. 

The  proceeding  in  a  court  of  pyepowders  shall  be  by  plaint. 

And  the  cause  of  action,  plaint,  &c.  ought  to  arise,  and  shall  be  en- 
tirely determined  at  the  same  fair.     4  Inst.  272. 

And  therefore,  the  process  shall  be  returnable  de  hora  in  horam.  Ibid: 

But  time  shall  be  allowed  to  the  plaintiff  upon  a  writ  of  enquiry.  R. 
CfO.El.774. 

(H)  Cletft  or  tbe  market. 

Antiendy,  there  was  a  continual  market  at  the  house  of  the  king's 
court,  and  a  derk  of  the  market  to  inquire^  whether  the  weights  and 
measures  were  accordino;  to  tb^  at8B^4^.;  4  Inst.  273. 

And  he  had  a  court  lot  that  purpose.     4  Inst  273. 

And  might  make  process  to  ^the  Bherifb  and  bailifis,  to  return  panels 
before  him.     Ibid. 

And  all  estreats  were  to  be  returned  into  the  exchequer.    Ibid. 

By  the  st.  16  R.  2.  3.  he  shall  have  all  his  weights  and  measures, 
according  to  standard  of  the  exchequer,  ready  with  hun,  when  he  mdces 
assay. 

But  he  could  hold  no  plea,  except  what  was  held  in  the  time  of  Edw.  1« 
4  Inst.  273. 

Nor^  limit  the  price  of  victuals.    4  Inst.  27£* 

Nor,  break  pots,  under  the  measure.    Semb.  Sajr*  57« 

Nor,  disU^n  ex  officio,  fpr  a^fine^  in  not  cpnCorming  to  the  standard. 
Semb.  1  Sal.  327- 

By  the  stat.  27  H.  8.  24.  and  32  H.  8.  20.  the  kuig's  clerk  of  the 
market,  and  no  other,  shall  use  that  office  within  the  verge,  &c.  not* 
withstanding  any  grant  to  any  liberty,  &c.  while  it  happens  to  bewithin 
the  verge. 

The 
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The  office  of  clerk  of  the  market  requires^  that  he  set  reasonable 
prices  upon  provisions  in  the  king's  progress,  and  survey  whether  they 
are  wholesome,  &c.     2  Rush.  873. 

The  clerk  of  the  market  may  take  reasonable  ftes.    2  Rush.  375. 

By  the  st«  W.  1.  3  Eld.  1.  26.  nul  minister  le  toy  preigne  reward 
pur /aire  son  office  /  within  which  statute  is  the  clerk  of  the  market. 
2  Inst.  209.     4  Inst.  274. 

By  the  st.  13  R.  2.  4.  the  king's  clerk  of  the  market  shall  do  his 
office  duly,  and  shall  take  no  common  fine,  on  pain  of  SL  for  the 
first,  10/.  for  the  second,  and  20/.  for  the  third  offence. 

^d  therefore,  if  he  prescribe  to  have  2d.  or  other  rate  for  viewing, 
and  examining  of  measures,  whether  they  are  lawful  or  not,  it  is  void. 
B.  4  Inst.  274. 

Yet,  by  the  st.  7  H.  7-  3.  (and  11  H.  7.  4.)  he  shall  have  Id.  for 
sealing  of  every  bushel,  and  an  halipemiy  for  a  less  measure. 

(I)  jFocfeiture  of  a  fair,  oc  maviiet. 

By  the  st.  ^orth.  2  Ed.  3.  15.  if  a  man  hold  his  fair  beyond  the 
time  allowed,  he  forfeits  the  franchise.     2  Rol.  124. 1.  30. 

So,  if  he  hold  his  market  at  another  day.     2  Rol.  124. 1.  35. 

Or,  has  a  fair  to  hold  two  days,  and  he  holds  it  three  days.  2  Rol. 
124/1.30. 

But  if  a  man  hold  his  market  upon  the  day  allowed^  and  upon  another 
day,  he  shall  not  forfeit  his  market ;  but  sliall  be  punished  for  the  ad- 
dition of  the  day.     2  RoL  124. 1. 26. 

If  a  man  take  outrageous  toll,  he  does  not  forfeit  the  market,  but 
the  toll  only.  The  st  W.  1.  31.  saysj  le  roy  pendra  le  franchise  del 
marche  en  sa  maine;  but  that  is  till  it  be  redeemed.  2  Inst.  221.  R. 
that  the  toll  only  is  forfeited.     Pal.  82.    Quo  W.  Treby.  37. 


MARQUIS. 

Vide  Dignity. 

MARRIAGE. 

Vide  Action  upon  the  Case  upon  Assumpsit,  (B  8.)  —  Baron 
AND  Feme,  (B  1,  &c.  —  C  1,. &c.  —  El,  &c.)  —  Chancery, 
(3  Z  1,  &c.)  —  Dignity,  (C  6.)  —  Guardian,  (G  4.  —  H  7.) 
—  Prohibition,  (G  15.) 

iB8nia0e  btolaae.    Vide  Chancery,  (8  Z  8.) 
a^tomiudon  of  msnis(e»     Vide  Parliament,  (H  3.) 

S)itione»    Vide  Abatement,  (H  48.)  —  Baron  and  Febie,  (C  1>  &c.) 
—  Dower,  (A  1, 2.)  —  Pleader,  (2  Y 12.) 

iFordUe  iSanlsoe.    Vide  Justices,  (S8.) 

Riiia'0  i9K«ntte0r.    Vide  Parliament,  (H  4.) 

;^tari80e  •rcKctiiRtt.    Vide  Chancery,  (8  Z 1,  &c.) 

MAR- 
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MARSHAL. 

Vide  Certificate,  (C)--Coijrt8,  (E  1,  &c.— F).— Impbisq»mekt, 

(C).  —  Officer,  (E  S.) 


MARSHALSEA. 

\^de  Courts,  (F) —  Ihprisovkent,  (C). 


MARSHES. 

Vide  Wales,  (A  8.) 


MARTIAL  LAW. 

Vide  Pabuamsht,  (H  2S.)  —  Prerogative,  (C  1,  &c.)  — War, 

(B  6.) 


MASS. 

Vide  Justices  of  Prace,  (B  14.) 


MASTER. 

Vide  Justices,  (L  1.)— Justices  of  Peace,  (B  SO,  &c  S3,  &c.  88, 

&c.)  —  London,  (N  9.) 


[MASTER  AN0  SERVANT.]  (A) 


(i)  1.  grfffftpr  to  tie  warfir.— The  posiWinon  of  «  •enrant,  occupying  a  cottage,  with 

^M  moet  on  that  mccount.it  that  oflu*  master.    16  East,  33.  ^    ^  _«  lu.. 

s.^s2nmr.SMndi;ctt  himself,  the  master  may  dissolve  the  contract  of  hiriii» 

between  them,    s  M.  &  8. 3«9.  .    .^       .„.,  .,  :_mi:«L  of  hw 

».  Wheie  a  bailiff  reta»s  a  labourer  nnde^  the  authority.  o^^W  « '^'»~'  *  ™ 

■Mter.  the  master  is  the  employer  within  the  Stat.  «0  Geo.  «•  "•- >*  "J^^  «°*- 
4.  Action  lies  for  the  seduction  of  a  journeyman.   Cowp.54.    "**•*??;.,-_,_, 
&  Ko  actibn  wiU  Uefor  seducing  au'articled  servant  from  t"  »««««.  '^Xk!^ 

has  paid  the  penalty  stipulated  by  the  articles  for  leaving.   5  Buff.  !»*»•    »  "»•  ^^ 
eTUis  act^nabfe  to  haitour  the  servant  of  artother  ttM  notace,  though  the  party 

did  not  ornaally  induce  him  to  leave  his  master.    6  T.  B.  S*}-  .      f. 

7.  A  mS^d  under  no  1^  obligation  to  pay  for  medicmes  supphe*  to  hM  «w- 
vant,  maimed  in  discharpngUsdu^.    SB.&P.S47.        _-._,, 

8.  He  may  justify  all  assault  in  defence  of  his  servant    Low.  si»- 
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iBMtt  of  tie  fioU0.    Vide  Chancery,  (B  4.) 

Mtietm  of  €hamm.    Vide  GHAticEHY,  (BrB.  —  W  1 ,  fee) 

ifKnsttz  of  6  ft^    Vide  Merchant,  (E  2,  &c.) 


MATTERS. 


^Kattm  of  IUtMi«    Vide  Pakliambnt  (H  1,  &c.  —  I—  K). 

€M[*    Vide  Parliament  (H  9,  &c») 

Ciiminal.    Vide  Parliament,  H^  6.  8ca)  —  Prohibition; 

(F6.) 

gSMot^  Vide  Admirai^ty,  —  Navioation,  —  Parliament, 

(H2S.) 

I  iOBxtUL*    Vide  Parliament,  (H  2S,  &c.) 

iSUtsiaioitfaf.    Vide  Prohibition  (G  15.) 

ffeoiasiifmarif*    Vide  Prohibition,  (G  16,  &c.) 


9.  If  a  master  enoourace  his  apprentice  to  go  to  sea,  andhe  takes  a  prise,  equity  will 
not  asnst  him  to  receiye  nis  apprentice's  share  of  the  prize-money.  Dick.  190. 

10.  A  master  is  liable  for  every  act  of  his  servant  done  by  hmi  in  the  course  of  his 
employment,    s  T.  R.  154. 

1 1.  A  master  u  not  answerable  for  eveiy  act  of  his  servant's  life,  but  only  for  those 
done  in  his  relative  capacity :,  therefore  to  chai^  the  master  as  such  for  his  servant^s 
mlloonducty  it  must  always  be  shewn  or  presumed,  that  the  relation  of  master  and 
servant  subsisted  between  them  in  Uie  particular  affiur.    l  East,  106. 

IS.  It  seems,  that  if  the  servant  of  a  baker,  without  his  master's  knowledge  mixes^ 
a  noxious  article  with  the  bread^  the  servant  oHly,  not  the  master,  is  indictable. 
3M.&S.11. 

t5.  Etid^ce  of  lining  a^libel  in  the  shop  of  a  known  bookseller,  is  sufficient  prnm 
facie  evidence  to  convict  him  of  jpublication/  5  Burr.  ^686.   '  ''^ 

14.  The  act  of  the  servant,  as  such,  is  thatof  Che  master;  if,  therefore,  the  occasi«n 
ofinjuiy  to  another,  in  an  action  a^nst  the  master,  it  may  be  stated  as  his  own. 
6  T.  R.  6B9. 

15.  RekOwe  to  the  ierwuU.  —  Where,  on  the  purchase  of  a  horse,  the  vender  had 
given  a  wananty  of  soandnaas  geiierally,  and  the  servant  who  was  sent  with  the  re- 
ceipt to  the  agent  of  the  other  party,  inserted,  at  his  request,  but  without  a  special  or 
general  authority  from  his  master,  after  the  words  warranted  sound,  ^  to  the  regiment,** 
— Hcld^that  the.master  was  not  bound  bv  this  alteration  of  the  warranty,  notwitb- 
standine  the  money  afterwards  came  to  bis  nands.    l  Smith,  400. 

l€.  A  servant  is  not  protected,  even  in  a  penal  action,  from  the  conscjoiiences  of 
obeyine  his  master's  ordm,  if  the  master  had  no  authority  to  direct  him.    5  T.  R.  19. 

17.  A  servant  {finorantly  meddling  with  another's  property,  by  command  and  for  ^ 
vse  of  his  master,  u  Uable  to  the  owner.    4  M.  &  S.  259. 

IS.  Sembl^  a  servant  imprisoned  under  2p  G.  9.  c.  19.  s.  9.  is  not  entitled  to  wages^ 
during  the  time  of  his  imprisonment.    2  M.  &  8. 729. 

^  19.  MThere^bv  the  terms  of  a  contract  of  service,  the  wages  are  not  pa^le  undl  the 
line  of  service  nas  expved,  and  the  servant  dies,  or  die  service  is  otherwise  terminated 
without  the-  master's  faull^  in  the  interim  none  are  due  pro  tanio,  unless  tinder  a  custom 
er  usage.  An  exception  to  this  n^e  is  the  case  where  a  seaman  is  impressed. 
^T.  R.520. 

90i  The  dfcnmstances  that  a  meiter  having  dischaiged  a  servant,  requested  tfte  master 
whh  whom  he  lived  before,  not  to  ^ve  him  another  chnncter;  and  that  on  implica- 
tion to  himsdf  for  a  cbaiMter,  he  gave  the  servant  a  bad  one;  are  sufficient  wnence 
■udice  m%y  be  implied.    8  B.  &  P.  587. 

MAY- 
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MAYHEM. 

VideBATTEKT,  (B  —  El,  &c.)  —  Justices,  (S  6.) 


MAYOR, 

Vide  CovBTS,  (O  S.) —  Dismes,  (M  6,  7.)  —  Franchises,  (F22.) 

London  (C) —  Statute  Staple,    (B  1.) 


'^•— •— •*■ 


MEASURES. 

Vide  Justices  of  PsacEi  (B  90»  &c.)  i^  LebT)  (  L  6  8tc.) 


MEDIETAS  LINGUiE. 

Vide  Alien,  (C  8.) 

MEERS. 

Vide  CnABH,  (G  1.) 

^  t 

MELIUS  INQUIRENDUM. 

Vide  Officeb,  (G  12.  —  K  12.X—  Pbbbooative,  (D  67,  &c.) 


MERCHANT. 


(A)  e^txttimt,  tDto  tflian  lie.  p.  65. 

(B)  iractor.  p.  «5. 

(C)  iBrolet,  p.  72. 

(D)  lermercatotia*  Cdere  if^aH  be  no  jerumttiorjiiiiip. 

p.  73. 

(E 1.)  Con- 
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(£1.)  Contract0  Of  mercbanttf.  p.  81. 


(E  2.)  Contract  by  charter-party.  How  made.  p.  82, 
(£  8.  a.)  What  the  merchant  ought  to  do.  Freight  of 
the  ship.  p.  82. 


YES. b.)  Demurrag< 

;e4.) 


(E  4.)  Contract  of  bottomree,  p.  85. 

(E  5.)  What  the  master  ought  to  do.  Provide  the  ship. 

p.  86. 
(E  6.)  Perform  his  voyage,  p.  86. 
(E  7- )  The  contract     How  dissolved,   p.  86. 
(E  8.)  Remedy  for  non-performance,  p.  87. 
t(E  8.  b.)  Bill  of  lading.]  p.  88. 
(£  90  Contract  by  policy  of  assurance,  p.  88. 
(E  10.)  What   remedy   upon  a  policy  of  assurance. 

p.  113. 


(F)  ]^a|?ment. 


I 


(F  1.)  In  pecunia  numerata.  p.  114. 

(F  2.)  By  bill  obligatory,  p.  114. 

(FS.)  Bill  of  crecUt.  p.  115. 

(F  4.)  Bill  of  exchange.  —  By  whom  it  may  be  made* 
p.  115. 

(F  5.)  In  what  manner,  p.  115. 

(F  6.)  How  it  shall  be  accepted,  p.  117* 

(F  7.)  How  paid,  p^  121,- 

(F  8.)  How  protested,  for  non-acceptance,  p.  122. 
F  9.)  For  non-payment,  p.  1 23.    * 
F  10.)  How  the  protest  shall  be  made.  p.  123. 

(Fll.)  How  a  bill  of  exchange  may  be  assigned. 

p.  124. 
(F  12.)  Remedy  upon  a  bill  of  exchange  against  the 

drawer,  p.  126. 
(F  13.)  Against  the  acceptor,  p.  129* 
(F  14.)  How  the  remedy  is  to  be  pursued,  pi.  131. 
[(F 14.  b.)  Alteration.]  p.  134. 
[(F  14.  c.)  Apportionment]  p.  135. 
[(F  14.  d.)  Re-exchange  and  extra  charges.]  p.  135. , 
(F  15J)  Promissory  note.  p.  135. 
(F  16.)  What  words  make  a  promissory  note  assign-' 

able.  p.  137* 
(F  17.)  Whenabill,  &c.  shall  be  payment,  p.  188. 


(A)  q^er- 
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ft 

(A)  ^ercftant,  tobo  0ball  fie. 

There  are  four  species  of  merchants :  —  merchant-adventurers^ 
merchants^ormant,  travellers,  and  merchants-resident.  2  Brownl.  99. 
Vide  Trade,  (A  1,  &c.) 

And,  generally,  every  one  shall  be  a  merchant  who  traffics  by  way  of 
bnybg  and  selling,  or  bartering  of  goods  or  any  merchandize,  within  the 
realm,  or  in  foreign  parts.    Su.  445 . 

So,  if  a  man  draw  a  bill  of  exchange,  he  will  be  a  merchant  for  that 
poipose.     Vide  post,  (F  4.) 

(B)  jractor. 

A  factor  is  authorized  by  a  letter  of  the  merchant,  with  a  salary,  or  an 
allowance  for  his  care.     Ma.  81.  {b) 

And  the  same  person  may  be  factor  for  many  different  merchants.  Ibid. 

Eveiy  fiustor  must  pursue  his  commission  strictly.     Ibid,  {c) 

And  by  his  general  commission  has  authority  to  sell  upon  ci^edit.  2  Ca. 
Ch.  57.  (rf) 

[A£a(S 


(ft)  1.  A  middle-man  who  has  restrained  a  5ub-agent  for  his  principal,  is  n  otliable  for 
the  sub-agent's  misconduct;  since  he  is  the  mere  instrument  by  wnich  a  contract  be- 
tween two  was  made.    6  T.  R.  41 1. 

8.  A  remittance  by  bills,  directing  payment  to  a  third  person  out  of  the  proceeds,  when 
recdTed,  will  not  render  the  receiver  liaUe  to  such  third  person  against  his  consent. 
U  East,  582. 

3.  A  general  remittance  to  bankers  to  whom  the  receiver  is  indebted,  accompanied 
by  a  letter,  requesting  him  to  pay  certain  si^ms  to  particular  persons  (not  expressly  out 
of  the  sum  remitted),  does  not  so  fix  the  bankers  as  to  give  the  persons  to  whom  such 
soms  were  so  directed  to  be  paid,  a  right  of  action  against  them  for  money  had  and  re- 
ceved,  without  an  assent,  on  their  j>art,  to  such  an  appropriation  of  the  money  remitted 
An  eimresa  dissent  by  the  bankers  is  not  necessary  to  protect  them.    8  Price,  58, 

4.  Though  an  agent  will  not  be  chargeable  on  a  contract  made  by  him  as  such,  yet,  if 
be  receives  money  from  his  principal  to  satisfy  it,  he  becomes  bmlee  to  the  other  party'ft 
aie,  and  liable  to  him  for  the  money  received.     1  East,  135.    Id.  579. 

5.  Alienor  of  land,  continuing  in  possession,  is  evidence  of  authority  from  the  alienee 
to  do  acts  binding  upon  the  property.    7  Taunt.  374. 

6.  In  an  action  for  usury  in  discounting  a  bill,  where  it  was  proved  that  one  Brown 
^aaandad  payment  of  the  acceptor,  and  commenced  an  action  against  him  to  compel 
psyoient;  in  consequence  of  which,  a  person  on  behalf  of  the  acceptor,  paid  to  Brown 
the  amount  of  the  bill,  and  the  costs  of  the  suit ;  on  producing  the  bill  for  which  Brown 

Sve  the  receipt,  as  the  attorney  for  the  defendant ;  and  no  account  was  given  how 
t>wn  came  by  the. bill.  Held,  that  there  was  sufficient  evidence  to  be  left  to  a  jury, 
tbit  Brqwn  acted  as  the  defendant'^  agent,  and  consequently  that  the  defendant  had 
received  usurious  interest.     1  N.  R.  101. 

7.  The  phrase,  **  a  commission  del  credere,*  is  commonly  used  to  express  the  contract, 
by  which  the  broker  guarantees  the  solvency  of  the  purchaser.  But,  strictly  speaking, 
it  means  the  premium, — the  commission, — ^paid  to  the  broker  for  guarantenng  the  pur- 
cbaser.    4  M.  &  S.  574. 

(«)  Hie  remedy  agiunst  an  agent  for  selling  under  the  fixed  price,  is,  not  trover,  but 
1  ipedal  action.    8  Taunt.  117. 

[d]  1.  Wha^tever  the  duty  of  an  agent  requires  him  to  do  in  the  business  of  his  em- 
ployers, must  be  presumed  so  to  be  done  with  their  knowledge  and  direction.  1  Rose,  44  7 . 

9-  A  principal  is  bound  by  the  act  of  his  agen^  where  his  former  course  of  dealing 
■■actions  the  inference  that  the  agent  had  authority  for  his  conduct,  though  in  fact  it 
*»  contrary  to  Us  directions.    1 5  £ast,  400.  « 

Vol.  v.  Y  3.  the 
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[A  factor  has  power  to  sell,  and  thereby  bind  his  principal,  but  he 
cannot  bind  or  aiTect  the  property  of  the  goods,  by  pledging  them  as  a 


5,  The  sale  by  a  broker,  whose  ordinary  business  it  is  to  sell,  of  goods  placed  by  the 
owner  in  his  possession  generally  is  binding.     1 5  East,  5S. 

4.  Sale  by  one  who  had  fraudulently  obtained  the  means  to  hold  himself  oat  as  owner, 
held  good  against  the  principal.    7  Taunt.  365.    1  Moore,  12. 

5.  A  general  agent, — the  factor,  for  example,  of  a  principal  abroad,  may,  by  exceeding 
kis  instructions,  bind  the  principal.    5  T.  R.  757. 

6.  A  special  agent,  that  is,  one  constituted  such  for  a  narticular  purpose,  and  under  a 
limited  and  circumscribed  power,  cannot  go  beyond  nis  instructions.  1  T.  R.  S05. 
3  T.  R.  757. 

7.  Distinction  between  a  general  and  special  agent  as  to  thdr  powers  to  bind  the 
principal.    1  Ves.  &  Beam.  209. 

8.  If  the  holder  of  a  bill  give  it  to  an  agent  to  pet  it  discounted,  he  is  bound  by  the 
agent's  guaranteeing  its  payment,  unless  he  told  htm  that  he  would  not  warrant  the  bili^ 
as  by  saying  that  he  would  not  indorse  it.    4  T.  R.  177. 

9.  A  guarantee,  given  by  an  agent  unknown  to  his  principal,  confers  no  right  either 
of  stoppage  in  iraruitu  or  uen.     4  Taunt.  242. 

la  Acts  by  an  atrent,  whose  authority  has  been  revoked,  are  binding  upon  the  prin* 
dpal  until  notice  ofthe  revocation.    5  T.  R.  2 1 5. 

11.  If  a  principal  is  not  bound  by  his  agent's  contract,  a  subsequent  promise  to  be  an- 
awerable,  is  nudum  pactum.    5  T.  K.  757. 

12.  A  receipt  given  by^the  creditor  to  an  agent  or  broker,  does  not  necessarily  of  itself 
operate  as  a  discharge  to  the  principal ;  nor  has  it  that  effect,  unless  the  principal  ap- 
pears to  have  dealt  difierently  with  his  agent  in  consequence  of  the  recdpt,  as  by  passing 
It  in  his  accounts,  and  giving  him  further  credit  upon  the  faith  ot  that  voucher* 
d  East,  147. 

13.  Vendor  bound  by  the  signature  of  the  agent's  clerk,  thus :  **  Witness  Evan  Phillips 
for  Mr.  Smith,  agent  for  the  seller,"  upon  evidence  of  assent)  but  clerks  of  i^ents  in 
general  have  no  authority  to  bind  the  principal.    9  Ves.  234. 

14.  Purchaser  under  a  particular  giving  a  false  description,  not  bound  at  law  or  in 
equity,  nor  by  any  act  of  his  agent  without  a  fresh  authority  or  subsequent  application : 
a  different  agreement  reauiring  a  fresh  authority.    18  Ves.  509. 

1 5.  Agent  authorized  to  make  agreements  for  leases  for  lives  or  years,  makes  an  agree- 
ment in  which  the  term  of  the  proposed  lease  is  not  mentioned.  This  is  an  agreement 
not  pursuant  to  his  authority,  and  not  binding  on  his  principal.     1  Sch.  &  Lef.  35. 

16.  Government  allowing  the  colonel  of  a  regiment  t^  appoint  his  own  agent,  the 
colonel  is  answerable  for  such  agent,  not  by  virtue  of  any  security  which  he  gives  Co 
government,  but  by  operati<m  of  law.    3  Mer.  578. 

17.  A  principal  is  answerable  for  the  act  of  his  agent  in  concealing  or  suppressing  of 
deeds,  though  not  done  with  the  knowledge  of  the  princi^ial.    Sch.  &  Lef.  209.  222. 

18.  Notice  to  an  agent,  in  order  to  affect  th^  principal,  must  be  to  an  agent  em- 
powered to  treat,  not  barely  to  carry  proposals  from  one  party  to  another.  I  A.  C 
C.  338. 

19.  Notice  to  an  agent  in  order  to  bind  his  principal  must  be  in  the  same  transaction; 
and  this  though  the  agent  acted  as  attorney  for  the  vendor  and  vendee.    3  Mad.  34. 

20.  Notice  to  agent  held  to  affect  principals.    2  Eden.  224. 

21.  The  acts  of  an  agent,  as  such,  are  the  acts  of  his  principal.  Therefore,  in  suita 
by  or  against  the  principal,  verbal  or  written  admissions  by  the  agent,  may  be  given  in 
evidence,  without  producing  him.    3  T.  R.  454. 

22.  An  agent's  letters  are  not  evidence.    4  Taunt.  511. 

23.  If  an  agent  or  attorney  is  empowered  by  the  principal  to  adopt  such  measures  aa 
nay  secure  his  claim  against  a  debtor,  and  the  measures  adopted  are  unlawful,  the 
principal  is  not  liable  unless  he  was  actually  privy  to  them.    4  East,  1. 

24.  A.  having  a  house  by  the  way-side,  contracted  with  B.  a  survevor,  to  repair  it 
for  a  fixed  sum,  who  engaged  C.  to  do  the  work,  and  C.  contracted  with,  D.  to  furnish 
the  materials,  whose  servants  in  bringing  them,  throuzh  negligence,  injured  the  plaintiff 
Held,  that  the  several  retainers  were  under  an  implied  authority  from  A.  who  taerefore 
was  liable  for  the  damage  occasioned.     1  B.  &  P.  404. 

25.  The  agent's  narrative  are  not  evidence  against  the  principal.    4  Taunt  511. 

26.  The  letters  of  an  agent  in  a  foreign  country,  detailing  the  contents  of  letters  from 
another  agent ;  are  not  evidence  ogainst  the  principal    4  Taunu  595. 

secu- 
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secarily  for  his  own  debt|  though  there  is  a  bill  of  parcels^  and  a  receipt* 
Str.1178.]  {e) 

So^  if  a  loss  happens  to  the  merchant,  the  factor  shall  be  excused,  if 
he  does  not  act  contrary  to  his  commission.     Ma.  81. 

But  if  a  factor  does  not  pursue  his  commission,  he  shall  lose  his  fac* 
torag^  and  shall  answer  to  the  merchant  for  his  damage.  Ibid. 

And  therefore^  if  a  factor  gives  more,  or  buys  less  in  quantity  or  qua- 
li^,  than  his  commission  requires,  the  merchant  may  disclaim^  and  the 
&ctor  shall  take  the  goods  bought  to  himself.     Ma.  82. 

[If  A.  merchant  in  London*,  orders  B.  merchant  abroad,  to  buy  him 
goods  at  a  price  limited,  B.  exceeds  the  price,  and  sends  the  goods,  A. 
refuses  the  contract,  but  disposes  of  the  goods  as  his  own,  and  at  a  risk ; 
he  shall  not  be  deemed  the  factor  of  B.^  but  to  have  accepted,  notwith- 
standing what  he  said ;  and  shall  account  with  B.  according  to  the  price 
E  paid.     1  Vesey,  509.] 

So^  if  he  ships  them  for  a  different  port  or  place.     Ma.  82. 

So,  if  be  sells  for  a  less  price  than  was  directed,  without  sufficient  rea- 
son, he  shall  make  satisfaction.     Ma.  82. 

If  he  sells  without  giving  advice^  to  make  a  profit  to  himself.    Ibid. 

Or,  sells  to  A.  who  was  msolvent,  without  a  special  direction,  or  plain 
Ignorance.     Ma.  83. 

If  a  factor  sells  to  A.  for  his  principal,  and  before  payment  sells  for 
IiiiDseU^  and  takes  money  for  himself,  he  shall  answer  so  much  for  tlie 
debt  to  his  principal ;  for  he  cannot  receive  his  own  debt  to  the  preju-^ 
£oe  of  the  debt  of  his  master.     Ma.  82. 

[Where  the  custom  of  the  trade  is,  that  the  factor  sells  goods  at  his 
own  risk,  for  which  he  has  an  additional  allowance  ;  no  credit  is  given 
as  between  owner  and  buyer,  and  the  buyer  is  not  answerable  to  the 
owner,  though  he  gives. him  notice  before  pajrmentnot  to  pay  to  the  fac- 
tor, who  has  failed.  By  the  jury,  agtunst  tHe  direction  of  Lee  C.  J, 
and  by  a  fecial  jury  on  a  new*  trial,  still  against  C.  J.'s  direction.  Str. 
1182.] 

[If  a  merchant  directs  his  factor  or  correspondent  to  insure,  and  he 
charges  him  with  it  as  if  done,  and  loss  happens,  he  shall  be  charged  as 
insurer;  but  if  fiu^or  employs  an  agent,  this  equity  will  not  extend  to 
that  agent.     2  Vesey,  239.] 

If  he  makes  a  false  entry  at  the  custom-house,  whereby  the  goods  are 
forfeited.     Adm.  Ca.  Ch.  25-  ^ 

And  therefore,  if  a  factor  in  a  foreign  kingdom  do  not  pay  tlie  cus- 
toms, he  shall  have  them  to  himself,  and  shall  not  be  acoountaole  to  his 
principal.     R.  Ca.  Ch.  25*.    Id.  76. 

Otherwise,  if  he  does  not  pay  the  customs  to  the  king.   R»  Ca.  Ch.  30. 

If  a  fiuter  takes  security  by  an  obligation  of  A.  upon  a  sale  of  goods, 

(<)  I.  A  factor  cannot  pledae  tbe  goods  of  his  principal ;  so  that  the  principal  may 
neom  them  ftora  the  pawnee  bj  a  tender  to  the  factor,  widiout  any  to  toe  pawnee,  of 
Ittbthmce.    5T. R.604. 

8.  Where  goods  from  abroad  are  consigned  to  a  fiu:tor  to  sell  under  a  bill  of  lading, 
(hoofh  he  may  indorse  the  bill  to  a  vendee,  yet  he  cannot  asrign  it  merdy  as  a  pledge. 
S8iiiidi,a07.  6£ast,17. 

S.  A  ftctor  cannot  pledge  the  goods  of  his  principal,  though  the  pawnee  is  ignorant 
^beis  not  the  owner,  and  though  tbe  bill  ot  lading  under  which  tbc^  have  been  coo- 
Bgned  is  generaL  1  M.  &  S.  1 40.  Unless  where  the  principal  has  held  him  forth  as  the 
owner.    Id.  147. 

4.  Under  a  general  power  to  sell,  assign,  and  transfer,  an  agent  cannot  pledge  for  his 
vvndcbt     5Ves.311. 
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without  authority,  in  his  own  name,  he  shall  answer,  if  A.  fails.     3einb. 
2  Ca-  Ch.  57.  (/) 


(/)  1  •  A^enCs  rights  against  principtU,  —  Where  the  commission  payable  to  a  broker 
for  cnnrtenng  a  ship,  is  a  percentage  of  its  freight,  the  amount  'of  which  is  condngent, 
he  cannot  bue  until  the  contingency  is  determined.    3  Taunt.  531. 

9.  A.  consigns  goods  to  B.  abroad,  and  orders  a  cargo  in  return,  for  which  he  sends 
his  own  ship.  The  return  cargo  is  delivered  to  A.'s  captain,  B.  stating  it  to  be  on 
A.*8  account  as  A.'s  own  soods,  and  to  be  delivered  to  A.  The  return  cargo,  consist- 
ing of  more  goods  than  the  proceeds  of  those  consigned  to  B.,  B.  draws  bills  on  A. 
for  the  difference,  which  he  sends  to  his  agent  with  a  bill  of  lading  drawn  in  blank, 
and  desiring  the  agent,  in  case  of  A.'s  refusal  to  accept  the  bills,  to  indorse  the  bill  of 
lading  to  C.  A.  refuses  to  accept  the  bills,  and  the  bill  of  lading  is  accordingly  in- 
dorsed to  C.  The  ship  arrives ;  and  C.  demands  the  cargo  as  inoorsee  of  the  bill  of 
lading ;  the  captain,  however,  refuses,  and  delivers  them  to  A.,  who  deposits  them  with 
D.  as  his  warehouseman.  D.  then  receives  notice  from  B.  to  hold  tne  goods  for  B. 
ns  his  property,  in  consequence  of  which  D.  refuses  to  re-deliver  them  to  A.  In  trover 
by  A.  against  D.,  held  that  D.  was  not  estopped,  by  having  received  the  goods  us  the 
warehouseman  of  A.,  from  setting  up  the  claim  of  a  third  person  as  a  delence,  suppos- 
ing that  claim  to  be  a  good  one.     1  Mars.  3^.    5  Taunt.  759. 

3.  If  a  principal  refuses  payment  upon  a  contract  made  through  bis  agent,  and 
the  agent  not  being  himself  liable,  but  for  the  sake  of  his  own  character,  which 
would  be  affected  by  the  discredit  of  his  principal,  chooses  to  pav  the  money  of  his  own 
accord,  he  cannot  recover  it,  though  the  principal  might  himself  have  been  compelled 
to  pav  it  in  the  first  instance.  It  would  be  otherwise,  hpwever,  if  the  agent  were,  ex- 
pressly or  impliedly,  (as  by  the  usage  of  the  trade,)  a  guarantee  for  the  fulfilm^t  of 
the  contract  DV  his  principal.    8  T.  R.  610. 

4.  Lien»  — The  debt,  m  respect  of  which  a  lien  is  clumed  by  an  agent,  mutt  be 
due  to  him  in  his  own  right,  and  not  as  agent  for  another,    s  B.  iv  P.  485. 

5.  An  agent  has.  not  any  general  lien  in  respect  of  debts  incurred  prior  to  the  time 
at  which  he  begins  to  be  employed  in  that  character.    3  B.  &  P.  485. 

6.  Where  a  factor  receives  goods  for  a  specific  purpose,  such  as  to  sell  and  pay 
over  the  proceeds,  he  has  not  that  lien  on  them  for  his  general  balance,  to  which  on  a 
general  deposit  he  would  be  entitled.    6  T.  R.  958. 

7.  A  factor  who  becomes  surety  for  his  principal,  has  a  lien  on  the,  price  of  the 
goods  sold  by  him  for  the  principal,  to  the  amount  for  which  he  has  become  surety. 
Cowp.  S51. 

8.*  Where  a  factor  having  a  lien  upon  goods,  pledges  them  to  his  creditor  for  ^  debt, 
without  notice  of  such  lien,  and  without  any  express  intention  at  the  time  of  making 
the  lien  the  subject  of  pledge,  the  pawnee  of  the  goods  cannot  take  advantase  or 
this  lien  in  defence  to  an  action  in  trover  at  the  suit  of  the  owner.  ^  3  Smith,  3. 
7  East,  5. 

9.  Revoeatibn  of  authority, — If,  whilst  goods  are  in  transitu  from  a  principal  to  his 
agent,  the  principal  dies,  whereupon  the  executor  directs  the  carrier  to  lollow  the 
former  orders,  who,  in  consequence,  delivers  them  to  the  agent :  the  asent  has  the 
same  lien  thereon  as  he  would  have  had,  had  the  death  not  intervened,    a  East,  227. 

10.  Plaintiff  being  entitled,  upon  coming  of  age,  to  the  produce  of  a  West  India  estate, 
bills  of  lading  of  consignments  previously  made  were  decreed  to  be  delivered  up  to  him. 
4  Ves.  609. 

11.  Duties.  —  An  agent  is  not  liable  for  disobeyirtg  his  instructions,  if  obedience  to 
them  would  not  have  secured  the  principal  from  the  loss  sustained.  Thus,  for  neglecting 
to  insure  a  ship  which  had  been  euilty  of  deviation;    1  T.  R.  22. 

1 2.  Where  a  principal  abroad  has  a  right,  or  has  been  induced  to  expect  that  his  cor- 
respondent here  will  obey  an  order  to  insure,  the  correspondent  is  liable  for  neglecting 
it.  As,  ] .  Where  he  has  effects  in  the  correspondent's  nands :  •—  2.  Where,  though  he 
has  no  effects,  yet  the  course  of  dealing  has  been  for  the  correspondent  to  insure  on  re- 
ceiving the  order ;  since  he  has  a  right*  to  suppose  that  he  is  to  be  continued,  the  cor- 
respondent not  having  discontinued  it  by  notice: — 3.  Where  tho^roerchant  sends  bills 
of  lading  with  an  order  to  insure,  and  the  correspondent  retains  the  bills ;  since  the 
connnission  being  entire,  he  cannot  adopt  one  part  and  reject  the  other.    2  T.  R.  187. 

13.  A  broker  who  purchased  goods  upon  credit,  is  bound  to  forward  them  to  his 
principal  in  the  ordinary  course  of  dealing;  which,  if  he  does  not,  he  has  no  claim  upon 
the  pnncipal  who  refuses  to  accept  them.    3  Taunt.  32. 

14.  An  agent  to  whom  a  bill  is  remitted  is  justified  in  receiving  payment  by  a  check ; 
and  therefore  is  iiut  answerable  though  it  is  dishonoured.    6  T.  R.  12. 

15.  An 
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15.  An  agent  who  has  n  general  authority  to  receive  payment,  which  is  a  question 
purely  bf  fact,  may,  without  collusion,  receive  in  what  manner  he  chooses,  so  as  to  ac- 
quit the  debti^,  provided  it  he  such  as  the  course  of  trade  warrants.     1  M.  &  S.  545. 

16.  Where  a  banker  is  instructed  by  the  acceptor  of  a  bill  received  from  a  customer* 
to  countermand  payment,  he  is  not  bound  to  acquaint  the  customer  therewith.  1  M. 
k  S.  545. 

^  17.  J^fo&ifi^i.— Where  an  agent  contracts  under  a  commission  del  credere^  the  prin- 
cipal has  two  securities:  1.  the  acent :  2.  the  contracting  par|^.  And  he  may  sue  the 
mker,  without  a  demand  first  made  upon  the  contractor.    1  T.  R.  115. 

18.  A.  employs  B.  to  sell  goods  for  him.  C,  as  B.'s  broker,  procures  a  purchaser  and 
draws  a  bill  for  the  amount,  payable  to  A.,  which  is  accepted  bv  the  purchaser,  but  dis* 
bonoured.  Held,  that  C.  is  answerable  to  A.  as  drawer  or  the  bill.  1  Mars.  318. 
5  Taunt.  749. 

19.  Joint  factors,  when  consignees,  are  each  answerable  for  the  other.    3  Wils.  114. 
80.  OontracU. — ^An  agreement  by  a  broker  with  his  principal,  to  indemnify  him  from 

anylosa  on  the  re-sole  of  goods  purchased  through  the  intervention  of  the  broker^  im- 
ports an  engagement  or  insurance  that  he  shall  have  the  opportunity  of  selling  at  the 
same  price,  and  that  if  it  does  notofier,  that  the  broker  will  make  good  the  di&rence. 
3  T.  R.  5S4. 

SI.  SiA^amenL — Where  A.  employed  a  surveyor  in  the  way  of  his  trade,  who  ordered 
goods  from  B.  for  the  work  in  hand,  A.  was  held  liable  to  B.     15  East,  66, 

22.  A  subordinate  agent,  employcfd  to  do  parts  of  work  contracted  for  by  the  superior 
agent,  cannot  sue  the  principal.    6  Taunt.  1 48. 

S3.  A.y  on  the  recommendation  of  his  agent,  employs  B.  to  convey  goods  from  this 
country  to  the  continent.  R,  without  the  knowledge  of  A.,  employs  C.  to  transact  the 
business,  and  the  soods  are  accordingly  shipped  by  C.  and  landed  on  the  continent  by 
Cs  agents.  Held  that  there  was  no  privity  between  A.  and  C,  and  therefore  that  C. 
was  not  eniitled  to  recover  his  charges,  or  those  of  his  agents,  from  A.,  though  A.  had 
not  pttid«the  amount  to  B.     l  Mars.  500.    6  Taunt.  1 47. 

24.  A.  consigns  goods  to  B,  with  directions  to  pay  over  the  net  proceeds  to  C.  B.  em- 
pbys  D.  to  dispose  of  them.  In  an  action  by  C.  to  recover  the  proceeds  from  D^  D. 
IS  entitled  to  make  the  same  deductions  for  freight,  Ac  as  B.,  who  was  the  owner  of  the 
ihip  in  which  the  eoods  were  brought,  might  have  made.  1  Mars.  223.  5  Taunt.  584. 672. 

25.  A  principal  employs  a  broker,  from  the  opinion  he  entertains  of  his  personal 
skill  and  integrity;  the  broker,  therefore, without  some  custom  in  the  particular  trade, 
of  which,  as  the  principal  knows  of  it,  he  may  be  supposed  to  approve,  cannot  place 
the  interest  of  his  principal  in  the  hands  of  another ;  and  if  he  does,  that  other  can,  bv 
his  interference,  acquire  no  rights  against  the  principal.  A.  consigns  goods  to  B. ;  n. 
being  in  embarrassed  circumstances,  and  not  naving  funds  of  A.'s  to  discharge  freight 
and  duties,*  applies  to  C.  to  take  charee  of  the  consi^raent,  sell  it,  having  first  paid  3ie 
freight  apd  duties,  B.  agreeing  to  divide  the  commission  with  him.  Held,  that  C.  had  no 
lien  on  the  property  against  A.  for  the  sum  advanced,  and  therefore  that  A.  might 
recover  in  trover  the  full  amount  of  the  goods,  without  a  deduction  for  the  allowance. 
SM.&S.  298.  SOI.  n. 

26.  A.  having  received  money  as  a^ent  for  B.  and  others,  in  specific  proportions  for 
each,  pays  it  over  to  C.  as  a  banker,  m  his  own  name,  and  having  drawn  one  part  of 
it,  directs  C  not  to  pay  away  the  remainder,  except  by  his  order.  Held,  that  C.  is 
bound  to  hold  the  money  for  A.,  and  that  therefore  B.  cannot  recover  the  remainder  of 
his  share  firom  C,  though  he  had  giv^  C.  notice  that  A.'s  agency  was  at  an  end. 
1  Mars.  1.32.     5  Taunt  147. 

27.  In  reiation  to  third  pen&iu,  et  vide  supra.  An  agent  and  his  principal  are  to  be 
considered  as  one  and  the  same  person.    1  T.R.  205. 

28.  Hie  actions  and  knowledge  of  an  agent  are  those  of  his  principal.     1  T.  R.  12. 

29.  The  act  of  an  a^ent  is  that  of  his  principal ;  so  that  the  fraud  of  the  agent  though 
uaknown  to  the  principal,  vitiates  the  transaction.    4  T.  R.  39. 

3a  Payment  to  an  a^ent  or  servant,  usually  acaistomed  to  receive  for  the  principal, 
ii  payment  to  the  prinapal ;  ircw,  to  a  servant  not  so  accustomed ;  or  where  the  pay- 
iDcotis  upon  a  special  account,  not  to  be  presumed  within  the  nature  of  the  servant's 
authority,  unless  expressly  given  by  the  master.    LoilL  593.    7  Ves.  470. 

31.  Sometimes  contracting  parties  agree  that  the  agent,  and  not  his  principal,  sliall 
be  anvwerable,  when  the  contract  being  made  by  the  agent  as  principal  contractor,  he 
tkneis  liable  thereon.  If,  therefore,  the  seller  ofgoods  Knowing  that  the  buyer,  thou^ 
dcaliqc  with  him  in  his  own  name,  is  in  fiict  only  agent  for  anouier,  debits  him,  he  caii^ 
oot  afterwards  sue  the  principal    1 5  East,  62.    4  Taunt.  574.    i  T.  R.  1 73. 

32.So  metimes,  by  the  usage  of  tmde,  the  credit  on  a  sale  is  understood  to  be  given  to 
the  agent  or  laiyer ;  an  usage'wbich  obtains  in  the  case  of  a  foreign  principal.  1 5  East,  62 . 

F  3  *  33.  If 
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33.  If  A.  purchaiet  goods  of  B.  for  thepurposei  of  re-«eUiiig  tbem  to  C^charpng  him 
a  commissioDy  B.  cannot  recover  the  pnce  from  C.  who  selects  the  goods,  and  stipu 
lates  the  terms  on  which  B.  shall  sell.    4  Taunt  574. 

34.  Where  there  is  a  choice  between  a  dormant  principal  and  his  agent,  the  opposite 
party,  by  electing  one  as  liable  to  bis  claim,  discharges  the  other.    15  East,  66. 

as.  If  an  agent  exchanges,  without  authority,  the  property  of  his  principal,  the  pro- 
perty given  in  exchange  will  belone  to  the  principal.  The  rule  u  a  nilo  t>f  natural 
Justice,  and  there  is  no  principle  oflaw  which  requires  that  in  his  particular  case  justice 
should  be  sacrificed  to  a  general  rule.  Besides,  there  is  this  principle  of  law  in  its  fa- 
vour, that  a  man  shall  never  be  a  gainer  bjr  his  own  misconduct.    3  M.  &  S.  568. 

36.  Agent  or  bailiff,  confounding  his  principal's^propert^  with  his  own,  charged  with 

.  the  whole,  except  what  be  can  prove  to  be  his  own ;  and  in  this  instance,  the  case  of  a 

breach  of  the  terms,  upon  whidi  the  court  dissolved  an  injunction,  the  incjuiiy  was  dU 

rected  with  costs*    The  court  relused  in  such  a  case  a  prospective  direction  to  admit 

books,  not  legal  evidence;  usual  in  a  fair  case ;  as,  where  (or  want  of  notice  of  an  adverse 

.  claim  a  strict  account  cannot  be  given ;  merely  giving  liberty  to  a|^ly  upon  any  question 
of  evidence.    15Ves.  439. 

37.  An  agent  cannot  sue  on  a  simple  contract  expressed  to  have  been  made  with 
him  as  such.  Hence,  where  A.  agreed  in  writing  to  pay  the  rent  of  certain  tolls  **  to  the 
treasurers  of  the  commissioners  of  X,"  and  the  treasurer  sued  on  the  agreement,  the 
defendant  had  judgment.    3  B.  &  P.  147. 

38.  A  broker  selung  goods  as  a  principal,  without  disclosing  his  emplover's  name,  does 
not,  so  fares  hb  own  interests  are  concerned,  therebv  acquire  to  himself  the  righcs  and 
character  of  a  principal ;  not  though  he  be  acting  under  a  dei  credere  commission,  since 
thereby  be  only  guarantees  the  solvency  of  the  purchaser,  without  acquiring  an  interest 
in  the  property  greater  than  in  common  cases,    l  M.  &  S.  576.    4  M.  &  S.  566. 

*'-  39.  It  follows  from  the  above,  that  the  price  of  the  goods  cannot  be  considered  as  a 
debt  due  to  the  broker,  and  therefore,  cannot  be  set  off  by  him  as  such  in  an  action 
brought  for  a  debt  due  to  the  purchaser;  nor  as  mutual  credit  in  a  suit  by  the  purclui* 
wa^s  assignees  after  his  bankruptcy.    1  M.  &  S.  576.    4  M.  &  S.  566. 

40.  But  clearly  there  cannot  be  such  set-off,  where  the  broker,  without  expressly 
disclonng  his  principal's  name,  sufficiently  intimates  that  he  is  actinf  onlv  as  a  broker; 
or,  without  declaring  it  at  the  time  of  sale,  does  so  before  any  steps  have  been  taken  to 
cany  the  contract  ol  sale  into  effect.    1  M.  &  S.  576.    4  M.  &  S.  S66. 

41.  The  circumstance  that  a  broker  is  acdng  under  a  del  credere  commbsion  from  his 
principal,  thereby  guaranteeing  to  his  principal  the  solvency  of  the  contractor,  does  not 
invest  him  with  the  rights  of  his  principal  where  the  contract  is  made  in  the  name  of  the 
.principal,  or  being  made  in  the  brokera  name,  the  circumstance  that  he  is  only  acting 
as  agent  is  unknown  to  the  contractor.  JUter,  where  the  contractor  knows  that 
fact,  and  makes  the  contract  with  the  broker^  as  principal.  Thouah  in  this  latter  case 
the  principal  may  interfere,  unless  the  broker  nas  a  Hen,  or  has  made  payment. 
SM.&8. 118. 

48*  It  is  no  breach  of  the  duty  of  a  broker  (of  London)  to  contract  in  his  own  name 
for  the  goods  he  is  employed  to  purchase,  being  instructed  so  to  da  7  Taunt.  S6a 
I  Moore,  6.       .    ^ 

43.  That  a  principal  may  be  liable  on  a  deed  executed  by  his  attorney,  the  ezecutkMi 
must  be  in  his  name.    6  T«  R.  176. 

44.  To  secure  an  agent  from  liability  on  a  deed  made  by  him  as  such,  tt  must  dis* 
tinctly  express,  that  he  is  onl^  acting  therein  as  agent,  since  no  evidence  to  oontroul  its 
purport  will  be  received.  This  may  be  done  by  writing  opposite  the  seal,  ^  For  C.  D. 
{the  principal)  A.  B."  (the  attomev;^    8  East,  148. 

45.  Where  one  covenanted  for  himself,  his  heirs.  See.  and  under  his  own  hand  and 
seal  for  the  act  of  another,  he  was  held  personally  liable,  though  the  deed  described  hun 
as  covenanting  for  and  on  behalf  of  thiat  other.    5  East,  148.    I  SmiUi,  361. 

46.  Signing  an  agent's  name  by  hb  direction,  b  not  a  deputing  of  hb  authority* 
4  Tauqt.  809.  And  an  authority  given  to  A*  to  drawbilb  in  the  name  of  B.  may 
be  exercised  by  the  clerks  of  A.    8  Cox,  84. 

47.  An  agent  b  not  liable  on  a  contract  under  seal  mad^by  him  expressly  on  ae* 
count  of  hb  prindpal.    I  T.  R.  674.  t 

48.  An  asent  avowedly  contracting  on  behalf  of  government,  is  not  liable  on  the 
contract,  whether  under  seal  or  by  parol,    l  T.  R.  1 78.    Id.  674. 

49.  A  bill  drawn  on  a  factor,  and  payable  out  of  the  produce  of  goods  in  hb  hands 
after  discharging  prior  acceptances,  and  accepted  by  him  generally,  b  chargeable  on 
him,  nottrithstandine  any  balance  then  dne  to  him  in  a  running  account  with  hb  prii^ 
dpaL.  8  Blk.  1079.  Vide  supra,  175 

5a  Monty 
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50.  Money  had  and  received*  will  not  lie  against  a  known  agent,  or  receiver,  for 
rooDej  paid  voluntarily  to  such  agent  for  the  use  of  his  principal,  unless  he  had  notice 
to  retain  before  payment  over.    4  Burr.  1 986. 

51 .  An  agent  is  nable  for  paying  over  money  after  notice.    Cowp.  SBS. 

32,  Where  mon^,  to  which  the  principal  is  not  entitled,  is  paid  to  an  agent  by  com^ 
pnUion,  he  is  not  discharged  by  a  payment  over.    1  Taunt.  559, 

59-  If  a  party  who  has  paid  money  to  an  agent  on  account  of  his  principal,  becomes 
entitled  to  recal  it,  he  may  sue  the  agent,  provided  no  change  since  the  payment  has 
taken  place  in  his  situation.  Merely  rorwarding  his  account  to  hb  principal,  accredit- 
ing hiiD  with  the  payment,  is  not  an  alteration.  9  M.  &  8.  344. 
^  S^  The  mere  pawing  of  monev  on  account,  or  making  rest  without  any^new  credit 
^veo,  iipesh  hills  accepted,  or  furtner  sum  advanced  for  the  principal  in  consequence  of 
It,  is  not  equivalent  to  a  payment  over.     Cowp.  565. 

55.  The  statute  of  frauds  does  not  preclude  evidence  that  a  written  contract  to  buy 
goods  was  on  the  buyer's  side  made  by  hink  a^  agent  for  another.  7  Taunt.  295. 
1  Moorck  45. 

56.  Wnere  a  factor  (here,  del  credere)  sells  goods  without  naming  his  principal,  or 
ifltiroating  that  he  is  actinc  for  another,  the  buyer,  ignorant  of  that  circumstance,  may 
set  off  against  the  principm's  suit  any  demand  which  he  had  against  the  ikctor.  7  T.  R. 
359.  Id.  360. 

57.  An  agreement  having  existed  between  the  successive  vicars  and  churchwardens 
of  a  parish,  that  certain  fees  should  be  taken  upon  the  burial  of  strangers  in  the 
churcnyard,  and  divided  equally  l)etween  them ;  the  in-coming  vicar  refuses  to  accede 
to  that  agreement,  and prevailson  the  collector  of  the  fees  to  pay  over  to  him  the 
whole  of  what  he  then  nas  in  his  hands.  Held,  that  the  collector  having  received  one- 
half  of  these  fees  to  the  use  of  the  churchwardens,  they  are  entitled  to  recover  that  i 
moiety  from  the  vicar,  in  an  action  for  money  had  and  received.  1  Mars.  589. 
6  TaanL  977. 

58.  A  payment  by  one  party  to  the  other's  agent  before  the  time  appointed,  and 
without  the  other's  consent^  is  at  the  risk  of  the  payer.    13  East,  438.    * 

59.  Mattern  m  equity  — rFactor  buying  goods  which  he  ought  to  furnish  as  factor^ 
taking  the  profits,  and  dealing  with  his  constituent  as  a  merchant  instead  of  taking  fiio> 
forage  duty  ot  a  stipulated  sdary,  roust  aceoont :  so  must  a  manufacturer,  who  obtained 
I^GoUosion  an  unfair  price.     1  Ves.  jun.  S89. 

60.  An  agent,  who  was  to  have  no  emolument  beyond  his  salary,  decreed  to  account 
lor  profit  made  by  a  clandestine  sale  to  his  principal  on  his  own  account.  S  Ves.  jun.  317. 

61.  Account  between  principal  and  agent  settled  from  loose  papers;  the  asent  having 
kept  no  r^ular  books.  AfUr  his  death  liberty  was  g^ven  to  surcharge  and  mlsify  upon 
allegation  of  errors  since  discovered.    4  Ves.  41 1. 

62.  On  suspicious  circumstances  in  the  answer,  a  general  account  was  decreed  against 
a  steward,  notwithstanding  a  receipt  in  full ;  which  was  allowed  only  as  proof  of  the 
particular  payment,  not  of  a  general  release  or  discharge  on  an  account  stated ;  though 
under  circumstances  it  might  nave  that  effect ;  .as  upon  proof,  that  the  principal  never 
would  ^e  any  vouchers,  and  an  account  kept  by  the  steward.    5  Ves.  87. 

63.  Acepunts  opened,  and  a  general  account  decreed  againat  an  agent,  who  was  also 
tenant  to  his  principal,  in  respect  of  fraud.  The  character  of  the  defendant,  as  agent, 
aeeompanyuig  him  in  his  situation  as  tenant,  deprived  him  of  the  benefit  of  an  objection, 
that  might  be  competent  to  another  person ;  as  the  neglect  of  the  plahntiff  in  not  bring- 
ing forward  the  demand  at  an  earlier  period.    5  Ves.  485.     Affirmed  on  re-hearing. 

64.'  Kll  for  a  general  account  lies  against  a  solicitor  and  agent,  taking  a  security  with* 
out  a  settiement  of  accounts.     7  Ves.  584. 

65.  Accounts  opened,  and  a  general  account  decreed  against  an  agent,  who  was  also 
tenant  to  hb  principal,  in  respect  of  fraud.  The  character  of  a^nt  accompanyinfl;  him 
in  his  situation  as  tenant,  deprives  him  of  the  benefit  of  an  objection,  that  might  be 
competent  to  another  person :  as  the  laches  of  the  plaintiff  in  not  bringing  forwtfd  tha 
denaad  at  an  earli^  period.    The  decree  aflBrmed  on  a  re>hearing.    7  Ves;  599. 

66.  Accounts  settled  between  twip  ajgents  witiiout  vouohen  upon  confidence,  not  to 
be  *  considered  fettled  i^ast  tiieir  prindpal,  without  liberty  to  surcharge  and  fal^« 
7yea.|Sl7. 

67.  Account  against  a  confidential  agent,  in  possession  of  estates  since  1780,  without 
pving  any  account  to  Jiis  principal,  residing  in  Ireland ;  and  an  enquiry  into  the  ciiw 
eomstances  of  a  case  granted  under  his  direction,  and  in  which  he  took  an  interest* 
13  Ves.  47. 

66.  Claims  by  the  agent  for  ezpences  on  account  of  the  principal,  which  from  iho 
condnct  of  the  agent,  undertaking  the  business  without  autiiority  or  agreement,  could 

F  4  not 
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(C)  -Broiler,  {g) 

Brokers  are  persons  employed  among  merchants  to  make  contracts 
between  them,  and  fix  the  exchange  for  payment  of  wares  sold  or 
bought     Ma.  143. 

And  by  usage  in  London,  fi-eeraen  of  the  dty  selected  out  of  the 
companies  of  which  they  are  free,  and  presented  by  six  at  least  ap- 
proved members  of  their  company  to  the  mayor  and  aldermen,  and  by 
the  court  of  aldermen  allowed,  liave  been  admitted  and  sworn  to  be 
brokers  in  London.  Vide  the  st.  1  Jac  21.  s.  1.  [Vide  also  the  st« 
6  Ann.  c.  16.] 

[Qu.   Whether  the  selling  goods  by  auction  within  the  ci^  of 

.  • ^^_^.^_^^^^ 

not  be  ascertained,  diaallowed.    Interest  not  carried  farther  than  the  time  the  bill  was 
filed  on  the  mund  of  acquiescence.    1 1  Ves.  558. 

69.  A  confidential  asent,  in  that  character  bound  to  keep  r^:ular  accounts,  having 
neglected  to  do  so,  and  to  preserve  vouchers  against  himself,  thou^  he  had  preserved 
those  in  his  own  fiivour,  was,  on  the  ^und  of  gross  neglect  ofauty,  not  allowed  a 
charge  in  respect  of  bills  of  costs  for  busmess  done  as  a  solicitor.    8  Ves.  365. 

70.  A.  employs  B.  to  get  bills  which  he  had  not  indorsed  discounted  for  him ;  B.  in 
order  to  c^ect  the  discounting  indorses  them.  Held,  that  A.'s  estate  must  relieve  B. 
firom  the  liability  incurred  by  the  indorsements.    1  Buck.  113. 

71.  Agent  emploved  to  sell  estates,  took  them  for  himself,  under  colour  of  a  fictitious 
purchase;  and  sola  part :  afVer  his  death  an  inmiiry  was  directed  to  ascertain  the  real 
value ;  according  to  whidi  his  estate  was  to  be  charged ;  theprindpal  having  an  option 
to  take  what  remained  unsold:  and  the  agent  havmg  firaudulenUy  prevailed  on  his 
j)rincipal  to  execute  a  lease  under  the  real  value,  the  agent's  estate  was  charged  with 
the  loss  arismg  from  that.    4  Ves.  41 1. 

7S.  Banker.  —  Bill  by  banker,  for  an  account  of  shares  held  in  trust  for  him  in  a 
mercantile  establishment,  dismissed ;   the  trust  being  in  contravention  of  the  stat. 
29  Geo.  2.  c.  16.,  which  prohibits  btokers  from  being  traders.    Ball  &  Beatty,  360. 
.    73.  The  bankers'  act  53  Geo.  2.  c.  14.  s.  4.  is  not  applicable  to  cases  of  mutual 
dealings  between  a  banker  and  his  customer.    1  Ball  &  Beatty,  S49. 

74.  Country  bankers  entitied  to  a  commission  on  the  discount  of  bills,  although  sent 
to  them  fh)m  London  by  a  person  resident  there.  Ex  parte  Jones,  1  Rose,  89. 
17  Ves.  338. 

75.  Conmament.  —  The  act  of  the  condgnee  in  respect  of  the  cargo,  binds  the  con- 
signor.   1  Taunt.  300. 

76.  A  covenant  to  conngn  property  does  not  convey  any  interest  therein,  or  make 
the  party  consignee,  it  being  a  transaction  soundinjg  in  contract  only.     1 T.  R.  805. 

77.  Ine  inference  firom  a  general  consignment  is,  that  the  consignee  is  a  purchaser. 
1  Taunt.  300. 

^  78.  The  consignor  inclosed  the  invoice,  and  a  bill  of  lading,  in  a  letter  to  the  con- 
ngnee,  informing  him  that  he  had  drawn  upon  him  at  three  months.^  The  invoice 
expressed  that  the  goods  were  8hi{>ped  for  account  and  risk  of  the  consignee,  and  the 
biU  of  lading  was  for  deliveiy,  paying  fidght.  Held,  that  the  property  vested  on  the 
shipment  in  the  consignee.    3  East,  585. 

79.  Where  A.,un(&  previous  agreement,  consigns  goods  to  B.  in  trust  to  indemnify 
with  the  proceeds  C,  against  money  which  he  mav  advance,  and  indorse  to  him 
the  bills  of  lading,  the  property  therein  vests  in  B.  on  delivery  to  the  captain. 
1  B.  &.  P.  563. 

80.  When  goods  are  consuped  to  a  factor,  they  remain  the  property  of  the  princi- 
pal; thouj^  subject  to  the  actor's  lien  for  his  general  balance;  which  lien,  how- 
ever, as  it  only  vests  on  the  fiwrtor's  obtaining  possession  of  the  goods,  may^  be 
forestalled  by  the  consignor's  countermanding  the  delivery.  Part  payment  of  fiitght 
fay  the  fiictor  to  the  captain,  does  not  amount  to  a  taking  possession.  8  T.  R- 
119.  783. 

81.  Afler  the  lapse  of  fifleen  years  from  the  deliverT  of  goods  consigned  for  sale, 
m  presumption  arises  in  favour  of  the  consignee  that  he  has  duly  accounted. 
1  Tannt.  578. 

(g)  Vide  supra,  (B.) 

London 


Lex  Mercatoria.  75 

London  by  an  auctioneer  who  has  paid  the  duty  of  205.  for  a  licence, 
required  by  the  stat.  17  Geo.  3.  c.  50.,  but  who  has  not  been  admitted 
as  a  broker,  makes  him  liable  to  the  penalty  of  the  statute  for  acting  as 
a  broker,  without  having  been  so  admitted  ?  Sembl.  that  it  does  not. 
2  H.  Bl.  555.'] 

Bat  pawnbrokers,  who  buy  and  sell  goods  upon  pawn,  use  an  un- 
lawfiil  trade.     Kelg.  50.    [Vide  stat  SO  Geo.  2.  c.  24.] 

And  by  the  stat  1  (or  2)  Jac.  21.  s.  5.  a  sale  or  pawn  to  them  of 
goods  purloined,  or  stolen  at  any  place  within  the  city  or  liberties  of 
London,  pr  in  Westminster  or  Southwark,  or  within  two  miles  of 
London,  shall  not  alter  the  property  of  the  goods  so  purloined  or  stolen. 

And  an  action  lies  against  them  by  the  owner  for  such  goods,  though 
the  felon  be  not  prosecuted.     Kelg.  50. 

And  by  the  same  stat  s.  7.  if  the  owner  require  the  pawnbroker  to 
shew  him  such  goods,  and  tell  how  he  came  by  them,  or  how  he  hath 
diqxised  of  them,  and  he  refuse  to  disclose  them,  he  forfeits  double 
the  value.    [Vide  stat.  SO  Geo.  2.  c.  24.] 

[For  the  regulation  of  pawnbrokers,  see  25  Geo.  S.  c  48.  27  Geo.  S. 
cS7.] 

(D)  Jlcr  ^ercatoria^ 

There  shall  be  no  survivorship.  (Ji) 

Lex  mercatoria^  or  law-merchant,  is  part  of  the  law  of  Eng^d.  Co* 
L.li.b.    2R0I.II4. 

(A)  A»  TO  THE  LAW  OF  PARTNEK8BIP.  —  Andfirit^  ot  low.  —  Wko  OTC  portntn,  — 
1.  To  make  a  person  liable  as  a  partner,  there  must  either  be  a  contract  between 
faixn  and  the  ostennbie  person  to  share  in  the  profit  and  loss,  or  he  must  have  per- 
mitted the  other  to  make  use  of  his  credit,  and  to  hold  him  out  as  one  jointly  an- 
swcn^e.    Doug.  371. 

2.  An  agreement  to  share  profits  alone,  cannot  prevent  the  consequence  of  also 
abariitt  lones  with  respect  to  creditors.    4  Cast,  146. 

3.  If  a  creditor,  having  been  jointly  concerned  with  his  debtor,  agree  with  such 
debtor  to  be  jointly  and  equally  concerned  in  an  adventure  abroad,  and  that  such 
debtor  shall  purchase  and  pay  for  goods  for  the  adventure,  and  the  returns  shall  be 
made  to  the  creditor  in  uquidadon  of  his  debt ;  and,  in  consequence  of  such  agree- 
ment, the  debtor  purchase  goods  for  such  adventure,  it  is  a  partnership  agreement,  and 
both  debtor  and  creditor  are  liable  to  the  vendors.     18  East,  4S1. 

4.  A.  and  B.,  ship-agents  at  cUfierent  ports,  entered  into  an  agreement  to  share  in 
certain  proportions,  the  profits  of  their  respective  commissions,  and  the  discount  on 
trademen's  bilk  emploved  by  them  in  repauring  the  ships  consigned  to  them,  &c.  It 
wasy  however,  expressly  stipulated  between  A.  and  B.,  that  taey  were  not  to  be  ac- 
coontable  for  each  other's  losses.  Held,  that  although  with  respect  to  each  other 
they  were  not  to  be  considered  as  partners  under  this  agreement,  yet  they  had  made 
themaelves  such  with  r^ard  to  all  persons  with  whom  either  contracted  as  a  ship  agent. 
2  H.  E  28S. 

5.  Who  fui.  —  A.  B.  and  C.  agreed  that  as  much  oil  as  could  be  procured  in  A.'s 
name  onlv  should  be  purchased,  and  they  take  aliquot  shares  of  it ;  the  oil  was  bought 
acconfingly,  and  B.  and  C.  were  held  not  liable  to  the  seller  as  partners  with  A.,  since 
h  ifid  not  appear  that  the  parties  were  jointly  to  resell  the  gooos.    1  H.  B.  37. 

6.  A.  B.  and  C.  agreed  to  joiA  in  a  mercantile  adventure  to  G.  They  were  each  to 
pordiase  separately,  and  to  pay  for  separately,  goods  which  were  to  be  shipped  for  G. 
m  the  same  vessel,  and  they  were  to  mare  in  the  profits,  if  any,  and  the  losses,  if  any, 
OB  the  whole  outfit,  in  proportion  to  the  value  of  the  goods  each  brou^t  in.  Held, 
not  partners,  and,  therefore,  not  liable  each  on  the  other's  purchase.    4  T.  R.  7S0. 

7.  If  ooe^  purchasing  ^oods  for  exportation,  permits  another  to  become  partner  in 
the  adventive,  the  second  does  not  Uiereby  become  liable  to  the  vendor  for  the  price 
ef  die  goods.    4TattDt.58S. 

8.  Joint 
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8.  ioinl-propneton  of  a  stageAuMich  by  agreement,  made  known,  comme  $tmile,  to 
the  public,  none  separately  the  several  stages  of  the  road.  Held,  that  each  was  liable^ 
and  not  the  others,  for  goods  furnished  for  the  use  of  his  horses.    2  Taunt.  49. 

9.  Money  lent  to  a  trader  by  a  partner  who  retires  from  business,  at  legal  interest, 
with  an  additional  annuity,  for  a  certain  term  of  years,  is  not  a  continuance  of  the 
partnership.    2  Blk.  998. 

ID.  If  a  person  make  himself  responsible  to  the  vendor  for  a  purchase,  upon  an 
agreement  with  the  purchaser,  that  if  any  profit  arise  from  the  sale,  he  shall  have 
one-half  for  his  trouble;  this  does  not  constitute  a  partnership  between  the  parties. 
4  East,  144. 

1 1.  An  agent  paid  out  of  the  profits  of  an  adventure,  b  not  therefore  a  partner  in 
the  goods.    5  Taunt.  74. 

12.  The  consignment  of  a  bag  of  dollars  to  A.,  with  directions  to  pay  over  a  cer- 
tain number  to  §.,  creates  no  joint-tenancy  between  them.    4  Taunt.  24. 

1  J.  Parinerskip  amiracU,  —  A  bond  is  siven  to  one  of  sev^al  partners  as  a  security 
for  money  to  be  advanced  by  the  firm.  Held,  that  the  money  advanced  might  be  set 
off  in  takmg  the  general  account. -^  A^o/^,  the  obligor  had  become  bankrupt* —  Qu^rr, 
if  the  bond  was  not  considered  as  a  collateral  security.     1  M.  &  S.  545. 

14.  A  covenant  in  a  deed  of  partnership,  in  case  of  dissolution,  to  refer  all  matters 
relating  thereto  to  arbitration,  does  jiot  include  the  question  whether  the  consider- 
ation given  by  one  partner  to  the  other,  on  entering  into  partnership,  should  be 
refimded.    2  B.  &  P.  131. 

15.  On  the  question,  whether  articles  were  ordered  hy  the  firm,  acts  subsequent  to 
the  delivery  are  admissible  evidence  against  the  firm.    4  T.  R.  720. 

16.  Partnerilnp  propertif,  —  Where  the  partner  in  England  refiises  to  appear  for 
those  abroad,  the  court  will  not  relieve  against  a  distress  to  compel  appearance, 
though  the  partnership  property  taken  was  paid  for  with  his  own  funds.  3  B.  &  P. 
254. 

17.  If  on  an  execution  against  one  of  two  partners,  the  partnership  effects  are  taken 
and  sold,  the  court  will  onfer  the  sheriff  to  pay  over  the  other  a  share  of  the  produce, 
TOoportioned  to  his  share  in  the  partnership  effects,  to  be  ascertained  by  the  master. 
DougL  650. 

18.  IftLjLfa.  issue  apunst  one  of  several  partners,  the  court  will  not,  upon  the 
application  of  partnership  creditors,  either  refer  it  to  the  officer  to  ascertain  the 
interest  of  the  defendant  in  the  property  .seized,  or  (c. «.)  give  time  to  the  sheriff  to 
make  his  return,  so  as  to  enable  them  to  obtain  an  account  in  equity.  The  proper 
time  for  the  sheriff  to  pursue,  is  to  put  some  person  in  possession  as  vendee,  and 
to  leave  him  and  the  paities  interested,  to  contest  the  matters  in  equity.  3  B.  &  P.  288. 

19.  Upon  an  extent  against  one  partner,  the  crown  can  only  take  the  separate 
interest  of  the  partner,  and  that  liable  to  the  partnership  debt.    Wightw.  50. 

20.  The  court  will  not  grant  an  amoveoM  mamu  to  remove  the  king's  hands  firom 
partnership  j>roperty,  sdzed  under  an  extent  against  one  of  the  firm,  in  the  first  instance. 
The  course  is,  to  apply  for  a  reference  to  the  deputy-remembrancer,  and  that  he  may 
rqx>rt  an  account  of  the  joint  and  separate  property,  when  an  amoveoi  mamu  may  be 
obtained  by  consent,  on  giving  security.    2  Pnce,  1 98. 

21.  In^^mduality  cf,  —  The  indorsement  of  a  bill  or  note,  by  one  of  several  partners, 
in  the  partnership  name,  though  without  the  consent  or  knowledge,  and  in  fraud  of  the 
others,  wiU  be  binding  on  the  partnership  as  between  them  and  an  innocent  holder. 
3  Smith,  199«    7  East,  210. 

22.  \  debt  due  to  two  Jointly  may  be  discharged  by  one  alone.    4  T.  R.  519. 

23.  ^tis&ction  of  a  bul  or  note  as  to  pne  oi  several  partners,  is  a  satisfaction  as 
to  all ;  and,  consequently,  where  a  person  is  a  partner  in  two  firms,  a  bill  or  note, 
which  u  satisfied  as  to  one  firm,  is  satisfied  as  to  both :  and  this,  thou^  the  one 
common  partner  be^  in  fiu^t,  ignorant  of  such  bills  or  notes  having  bera  10  satisfied. 
12  East,  317. 

24.  The  act  of  one  partner,  as  such,  is  that  of  the  firm ;  if,  therefore,  a  contract  be 
concluded  in  foreign  parts,  by  one  partner,  the  remaining  partners  being  resident  in 
Endand,  so  far  as  we  interests  of  this  count^  are  concemeo,  it  is  considered  as  made 
in  England.    3  T.  R.  454. 

25.  Act  of  one  hmdt  the  firm,  — •  The  implied  authority  of  one  partner  to  bind  the 
firm,  is  confined  to  cases  of  simple  contracts.  He  cannot  bind  it  by  deed,  the  privilege 
not  being  usually  given  by  partners  to  one  another.    7  T.  R.  207.    10  East,  418, 

ii6.  where  one  party  has  mven  due  notice  that  he  will  not  be  bound  by  bis  com- 
panion's engagements,  he  is  sale.     10  East,  264, 

27.  One  partner  cannot  bind  the  finn,  if  the  creditor,  when  he  trusted  him,  knew 
that  he  was  acting  without  authority,    1  East,  48,  52. 

28.  If 
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^.  If,  ^en  the  creditor  trusted  the  partner,  he  had  reason  to  suspect  that  he  was 
acting  without  authority,  the  firm  is  not  answerable.     10  East,  264. 

S9.  If  a  separate  creator  of  a  member  of  a  firm,  receive  in  payment  from  his  debtor 
an  accepted  bill,  drawn  eighteen  days  before  its  delivery  to  the  creditors,  and  payable 
forty  <faiys  after  date,  for  a  sum  exceeding  the  debt,  and  it  does  not  appear  that  the  cr^ 
«fitor  knew  that  the  Inll  was  indorsed  by  his  debtor  in  the  partnership  firm,  or  that  such 
payment  was  unknown  to,  or  unauthorized  by,  the  other  partner,  and  where  evidence 
to  this  eflect  mkht  be  adduced,  the  creditor  is  entitled  to  recover  payment  firom  the 
accqptor.     13  East,  175. 

SO.  A  private  agreement  for  a  connderation,  moving  to  himself,  by  one  of  several 
carriers  in  partnership,  to  carty  a  customer's  goods  free,  will  not  Innd  the  firm,  who 
Bia^y  therefore,  insist  upon  a  non-compliance  with  the  common  notice  in  defence  of  an 
action  for  negligence.     1  M.  &  S.  S55. 

31.  EeyxmsibilU^o/eachfar  the  other.  -—  If  two  are  partners  as  attorneys  and  con- 
veyancers,  and  one  receive  money  to  be  laid  out  on  mortg^ige,  the  other  is  liable  for 
the  amount,  though  the  partner  give  a  separate  receipt  for  it.    Cowp.  314. 

SS.  lAMHie*  ofpartnerM  en  negotiable  nutruments, — If  a  partnenhio  are  not  bound 
oa  the  ftce  of  a  bill  or  note,  evidence  to  oblige  them  by  it,  as  proof  that  the  demand 
for  whidi  it  was  ^ven  was  due  firom  all,  will  not  be  admitted.  3  Camp.  493. 
39.  If  a  bill  drSim  by  one  member  of  a  firm,  be  remitted  to  their  agent,  who  is  in  the 
of  receiving  InUs  fi'om  his  employers,  some  drawn  in  the  name  of  the  firm,  and 
by  the  separate  members  of  the  firm,  and  the  bill  so  remitted  be  taken  by  the  agent 
to  the '  bankers,  who  discounts  it,  upon  the  supposition  that  it  is  drawn  on  the  pait- 
nership  account,  and  the  proceeds  of  the  bill  are  remitted  by  the  agent  to  the  partner- 
siiip  account,  and  the  discount  allowed  to  him  in  his  account  with  the  fNurtnership;  aa 
action  cannot  be  maintained  by  the  banker  against  the  firm,  either  upon  the  bill  or  upon 
the  general  assumpdt.    15  East,  7. 

34.  LiabiSivfrom  adoption.  —  A  partner,  not  originally  liable,  cannot  be  charged  by 
afterwards  aomowledging  himself  ruponsUile,  or  acc^ting  bills  drawn  on  the  mm  for 
the  credit.    4  T.  R.  780. 

35.  FnmthUent  tramactiom.  — ^Where  one  of  two  partners  sells  partnership  property^ 
without  his  companion's  authority,  and  recdves  the  price,  the  purchaser  may,  on  d»- 
eovering  the  firaud,  sue  the  vendor  for  money  had  and  recmed.    4  M.  &  S.  475. 

36.  Suiti.  —  Partners  should  join  in  an  action  for  slander  in  the  way  of  their  trade. 

3B.&P.  150. 

37.  Where  a  banking  trade  was  carried  on  in  name  of  fiuher^  and  son,  held, 
dut  the  fother,  by  proving  that  the  son  had  no  property  in  die  banking  fimd,  m^t 
soe  alone  for  money  overdrawn  by  a  customer,  but  not  otherwise.    14  East,  8ia 

38.  One  of  two  partners,  without  his  companion's  authority,  sells  partnership  pro- 
perty, draws  a  bill  upon  the  purchaser  for  the  price,  in  name  of  the  firm,  and  reoeivei 
payment  when  due,  which  he  applies  to  his  own  use.  The  property  is  not  delivered  to 
the  purchaser,  who,  therefore,  oecomes  entitled  to  recover  back  his  money.  Held,  that 
be  might  recover  it  against  the  partner  receiving  it  alone,  without  joining  his  compi^ 
moD.    4M.&S.475. 

39.  A  surviving  partner  defendant  must  be  sued  as  such,  or  the  plaintiff  will  be  noit- 
iOited.     6  T.  R.  363.     8  M.  &  &  85. 

4a  The  separate  property  of  one  partner  who  I4>pears,  is  not  distrainable  to  colnpd 
aa  appearance  by  th&  other.    4  Taunt.  899. 

41.  If  on  striking  a  balance,  a  sum  be  found  due  firom  oiie  partner  to  the  other,  the 
bttcr  may  sue  the  former.    8  T.  R.  478.  473. 

48.  One  partner  may  sue  the  other  for  money  recdved  to  his  separate  use,  since 
there  is  no  community  of  interest  therein.    8  T.  R.  476. 

43.  An  action  may  be  maintained  by  one  partner  against  another,  for  the  non^)eiv 
fonnanceofan  agreementas  to  the  capital  to  be  advanced  for  the  formation  of  the  part* 
neidiia.    13  East,  7. 

44.  If  two  persons  agree  to  share  in  profit  or  loss  upon  goods  bought  by  one  of  them, 
upon  their  Jomt  account,  an  action  may  be  maintained  by  one  against  the  other,  for  the 
payment  of  hb  share.    13  East,  7. 

45.  BomumtpaHner. — Whore  a  copartner  contracts  avowe^y  in  his  mdividnal  c»* 
padty,  though  tacitly  for  his  companions  also,  they  cannot  be  joined  as  co^phuntiffi,  for 
nofrperformance  of  the  contract.    1  M.  &  8.  849.    8  Taunt  334, 385. 

46.  A  defendant  may  plead  a  secret  partnership  in  abatement,  though  the  plaintiff 
had  no  means  of  knowing  of  the  partnershm,  and  could  not  have  proved  it,  nad  he 
joined  the  secret  partner  m  tlM  action,  l  Mars.  846.  5  Taunt.  609.  Denied  by  Lord 
fiDcnbofoogli. 

47.  Amwpnilyi.—  Oa  the  death  of  one  partner,  the  legal  right  to  money  due  to 

the 
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the  partnership  wholly  survives  to  the  other.  If,  therefore,  it  be  paid  over  by  the 
debtor  to  a  third  person,  the  surviving  partner  may  sue  the  payee  for  money  had  and 
received  without  declaring  as  survivor.    2  T.  R.  476. 

48.  Setoff. — A  defendant  may  set  off  a  debt  due  to  him  as  surviving  partner,  against 
a  demand  in  his  own  right.    5  T.  K.  495. 

49.  ISnce  a  debt  due  to  the  plaintiff' as  surviving  partner,  is  due  from  himself  alone, 
it  m^  be  set  off  against  a  demand  in  his  sole  right.    6  T.  R.  58S. 

50.  Diuoiution,  —  After  the  dissolution  of  a  partnership  by  agreement,  one  of  the 
persons  who  composed  the  firm  cannot  put  the  partnership  name  on  any  negotiable  se« 
curity,  notwithstanding  such  partner  may  have  had  authority  to  settle  the  partnership 
affiiirs.    Nor  can  any  equity  arise  against  them  out  of  th^  transaction.     1  H.  B.  1 55. 

51.  Notwithstanduig  a  dissolution  of  partnership,  the  authority  of  each  partner  to 
bind  the  firm  by  his  admissions,  in  matters  which  originated  during  the  partnership,  is 
the  same  as  before.    1  Taunt.  104. 

59.  On  a  di%9olution  of  partnership  between  A.  and  B.,  an  assignment  of  the  efiects 
to  A.  and  the  taking  upon  himself  iMt^ment  of  the  debts,  does  not  dischar]^  B.'s  liabi- 
fity  for  money  formerly  held  by  A.  as  trustee  for  C,  and  applied  by  him,  with  B.'s  con- 
sent, in  the  partnership  trade.    5  T.R.  601. 

53.  MitcelUmeous.  —  One  of  several  partners  in  a  contract,  recdving  goods  from 
another  partner,  for  the  purpose  of  performing  the  contract,*  cannot  pledge  them  to 
pay  a  debt  from  that  other  to  himselt.    4  Taunt.  684. 

54.  Secondly,  in  Equity. —  IVho  are  partners. —  A  testator  entitled  by  leases  of 
unequal  duration  to  iron  mines  and  works,  by  will  gave  a  pecuniary  legacy  to  B., 
'^  as  a  capital  for  him  to  become  a  partner  with  my  executor,  or  one-fourth  share  in  the 
trade  of^all  those  works  as  long  as  the  lease  endures;"  and  mve  all  the  residue  of  his 
real  and  personal  estates  to  H.  and  his  wife,  and  appointed  H.  executor.  By  a  codicil 
he  gave  to  C.  three-eighths  of  the  concern  at  this  iron  work,  and  of  the  pr^mses  at  C. ; 
^  so  the  partnership  will  rtand  at  my  demise,  C.  three-dghths,  H.  three-eighths,  B.  two- 
eighths.'*  C,  H.,  and  B.,  jointly  carried  on  the  works  for  two  years  after  the  testator's 
d^th,  selling  iron  manufactured  by  them  not  only  from  ore  procured  from  the  testator's 
^lines,  but  from  ore  and  old  wrought  iron  which  they  purchased,  but  not  merel^r  for 
the  purpose  of  mixing  with  the  produce  of  the  testators  mines  for  improving  the  iron. 
C,  at  tne  end  of  the  two  years,  purchased  B.'s  share,  and  the  business  was  carried  on 
in  the  same  manner  by  C.  and  H.  till  H.  died.    There  was  no  written  or  other  af;ree- 

.  ment  for  the  duration  of  the  partnership.  Held,  that  this  was  not  a  mere  joint  inte- 
rest in  the  produce  of  land,  but  'a  trading  partnership ;  that  it  was  dissolved  by  the 
dc»th  of  H.,  and  that  the  (act  of  C.  and  H.  naving  purchased  and  taken  assignments  to 
a  trustee  for  themselves,  of  some  of  the  rents  reserved  by  the  leases,  did  not  furnish 
any  inference  of  an  agreement -to  continue  the  partneruiip  for  any  definite  period; 
and  a  sale  of  the  property  was  ordered  on  motion.  Semble,  too,  that  this  was  a  trad- 
ing within  the  bankrupt  laws.    1  W.  C.  C.  181. 

56.  DUtincHou  ai  to  partnen  iviih  rrference  to  third  penotUf  and  as  between  ihent" 
sdoes.  ^-Partner  as  to  tnird  persons  by  a  specific  interest  in  the  profits,  as  such ;  not 
by  receiving  a  sum  of  money,  even  in  proportion  to  a  given  share  of  the  profits. 

17  Ves.  jun.  403. 

56.  Partnership  by  agreement  for  a  participation  in  profits  or  their  application. 

18  Ves.  300. 

57.  Putner,  without  participation  of  profit,  by  lending  his  name,  though  contracting 
that  he  shall  suffisr  no  loss.     18  Ves.  jun.  301. 

58.  Partner  by  a  share  in  profits  without  interest  in  capital.     19  Ves.  391. 

59.  Partnenfaip  by  a  pubhe  declaration  in  an  advertisement  of  dissolution.  3  Ves. 
&  Beam.  125. 

60.  What  auociatkm*  are  legd. — As  to  the  legality  of  a  partnership  of  1600  shares, 
(see  statute  6  Geo.  l.  c.  18.  s.  18.)  and,  if  legal,  the  capacity  of  some  to  sue  for  a 
dissolution  on  behalf  of  the  rest,  and  as  to  the  necessity  of  an  ofo  of  cdntribution  to 
losses,  &c.     Qiugre.     1  Ves.  &  Beam.  154. 

61.  Influence  of  the  lex  mercatoria  upon  partnerthipt.  —  The  common  law  only  par- 
tially adopts  the  lex  mercatoria  in  respect  of  partnerships  in  trade;  holding  that  there 
is  no  survivorship  in  respect  of  interest  in  such  partnership,  but  that  in  respect  of 
partnership  contracts,  the  obligation  is  joint,  and  attaches  exdusively  on  the  survivors. 
Relief  in  equity  upon  joint  bonds  given  on  the  ground  of  mistake.    1  Mer.  5^. 

6S.  Dnratiott  of  partnerthipt,  —  A  testator  entitled  by  leases  of  unequal  duration 
to  iron  mines  and  works,  by  will  gave  a  pecuniary  Imcy  to  B.  **  as  a  ci^tal  for  him 
to  become  a  partner  with  my  executor,  of  one  fourth  snare  in  the  trade  of-  all  those 
works,  a*  long  at  the  lease  endures ;"  and  gave  all  the  residue  of  his  real. and  personal 
estates  to  Hk  and  his  wif(^  and  appointed  H.  executor.  By  a  codicO  be  gave  to  C. 
three-eighths  of  the  conceni  at  this  iron-woik  and  of  the  premises  at  C. ;  **  so  the  part- 
nership 
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Denhip  will  stand  at  ray  demise,  C.  three-eighths,  H.  tbreeneighths,  B.  two-eighths." 
Held  that  this  did  not  create  a  partnenhip  co-extensive  with  the  duration  of  the 
leases.     1  W.  C.  C.  181. 

65.  Omstmetkm  of  articles.  F.  on  entering  into  articles  of  partnership  with  B.  paid 
a  pretnium ;  F.  dies.  After  his  death,  B.  sotd  the  good-will  of  the  trade.  Held,  on 
the  construction  of  the  articles,  that  the  representative  of  F.  was  not  entitled  to  a 
fhare  of  the  money,  for  which  such  eood-will  was  sold.    3  Mad.  74.. 

64.  Wmer  of  articlet,  —  The  conduct  of  the  parties  in  a  partnership  may  supersede 
the  stipulations  of  the  articles,  and  raise  a  presumption  of  assent  to  a  difierent  agree* 
meat,  and  an  approbation  of  a  mode  of  dcaluig  with  the  partnership  funds,  from  their 
knowledge  of  and  acquiescence  in  it.    1  Rose,  437  ' 

65.  Where  articles  of  partnership  contained  a  clause,  providing  for  the  settlement 
of  the  partnership  accounts,  annuallv,  upon  a  certain  day;  and  that  upon  the  death 
of  a  partner  his  share  should  be  taken  and  paid  for,  by  the  survivors,  according  to 
the  account  next  before  his  death ;  but  the  parties  had  for  several  years  omitted  to 
settle  the  accounts  annually,  and  had  engaged  in  adventures  rendering  it  difficult 
that  they  should  do  so.  —  Held,  that  the  clause  relative  to  the  annual  settlement  of 
accounts  was  to  be  considered  as  waived,  and  that  a  deceased  partner's  share  was 
liable  to  losses  happening  af^er  his  death,  on  adventures  previously  existing  and  un- 
closed ;  and  an  injunction  was  granted  against  proceeding  at  law  acainst  the  surviving 
partners,  on  a  bond  aven  to  the  executors  of  the  deceases  partner  before  the  accounts 
were  taken,     l  W.  C.  C.  297. 

66.  Zhiiiet  and  obUgaiumM  ofpartnen  inter  se.  -^  Implied  obligations  among  oartneis 
as  far  as  they  are  not  regulated  by  express  contract :  for  instance,  to  use  tne  joint 
properrv  for  the  benefit  of  all  the  owners.    15  Ves.  2S6. 

67.  Obligation  of  a  partner  to  apply  "property,  as  received,  to  partnership  purposes, 
or  to  charge  himself  as  debtor  in  the  partnership  books.    5  Ves.  Sc  Beam.  56. 

68.  QtuBrey  whether  one  of  two  partners,  wno  has  retired  firom  an  active  concern 
in  the  business,  can  be  compelled  to  look  into  the  partnership  accounts,  to  state  the 
resolt  of  them  as  to  particular  transactions,  which  tne  acting  partner  had  transacted, 
and  g^ven  an  account  of  by  his  answer.    S  Mad.  176. 

69.  AgreemenU  between^  obligatory  upon  creditors, — One  partner  may  agree  with  a 
retiring  partner,  to  give  him  a  sum  for  the  concern,  though  tney  know  the  partnership 
to  be  insolvent,  provided  no  fraud  on  creditors  was  intended.    1  Mad.  346. 

70.  Autkority  of  one  partner  toactfor\ftr  bind  his  companions.--^  Firm  bound  by  an 
instrument  executed  by  one  in  the  presence  of  the  others.    3  Ves.  578. 

71.  To  make  a  partnership  liable  to  a  demand  in  respect  of  a  separate  transaction, 
an  i^;reement  must  appear.    6  Ves.  602. 

72.  Power  of  a  partner  to  bind  the  partnership ;  unless  from  the  nature  of  the  trans- 
action it  can  be  inferred  to  be  separate ;  in  wliich  case  previous  authority,  or  subse- 
c]nent  approbation  must  be  shewn.  Under  the  circumstances,  proof  in  bankruptcy 
undisputed  since  1793,  and  no  one  to  explain  the  transaction,  but  one  partner,  inquiry 
refused.    8  Ves.  540. 

73.  Payment  to  one  partner  a  ^ood  dischaige.    15  Ves.  213. 

74.  Partnership  bound  by  the  signature  of  one  partner.     15  Ves.  286. 

75.  One  partner  acts  for  all  almost  universally  m  bankruptcy.     19  Ves.  293. 

76.  In  general,  a  partnership  is  bound  by  the  acts  of  an  individual  partner,  in  such 
cases  only  as  in  the  usual  course  of  dealing  are  referrible  to  the  partnership  concerns. 
2  Cox,  312. 

77.  Order  for  goods  by  two  partners,  afterwards  partnership  dissolved ;  a  bill  drawn 
on  the  two  partners,  but  accepted  only  by  one,  who  carried  on  a  separate  trade,  and 
the  goods  delivered  to  him,  no  claim  can  be  made  on  the  other  partnef .     1  Mad.  583. 

78.  Eqmiy  of  partners  mter  $e.  —  Equity  among  partners;  and  the  consequences 
upon  a  dissolution,  with  reference  to  each  other  and  creditors.     1 1  Ves.  5.n 

79.  One  shall  be  reSeved  against  the  other.  —  No  rdief  upon  a  lull  by  one  partner 
against  another,  not  praying  a  dissolution.    S  Ves.  &  Beam.  329. 

80.  Cf  tranrferring  the  management  of  the  concern  to  the  master  or  trusteesj  or  appoint* 
ing  a  recaioer.  —  Receiver  appointed  of  partnersh^  stock  in  the  brewing  trade. 
Dick.ll4w 

81.  In  a  cause  for  an  account  for  copartnership^  both  parties  beboig  dead,  a  receiver 
shall  be  a^ipointed ;  secusy  in  the  case  of  a  survivuig  partner.   2  B.  C.  C.  272. 

82.  Court  sometimes  takes  the  management  of  a  brewery  out  of  the  hands  of  the 
parties.     1  Ves.  130. 

83.  The  principle  upon  which  a  court  of  equity  interferes  between  partners  by  ap- 
potntiJig  a  manager,  receiver,  &c.  u  merely  with  a  view  to  the  relief,  by  winding  up 
and  disposing  of^thc  concern,  and  dividing  the  produce ;  not  to  carry  it  on.    The 

Court 
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Court  therefore  would  not  upon  motion  appoint  a  manager,  Ac,  of  the  Opera  House, 
except  m)on  the  principle,  applicable  to  any  other  partnership,  as  neceuary  to  the 
relief  a  mreclosure ;  takuig  into  consideration  also  the  difficulties  from  the  nature  of 
the  subject  and  the  contract,  an  anxious  provision  for  arbitration,  and  that  one  party 
was  by  the  express  contract  manager.    1 5  Ves.  10. 

84.  Receiver  not  ordered  merely  on  a  dissolution  of  partnership,  ordered  on  breach 
of  the  duty  of  a  partner,  or  of  the  contract,  as  by  continumg  trade  with  joint  effects 
on  the  separate  account.    18  Ves.  S81. 

85.  Motion  for  a  receiver  on  a  mining  concern  refused  upon  a  claim  of  partnership 
in  the  equitable  interest,  not  raised,  until  the  concern  at  a  great  expense  became 
prosperous,  and  denied  by  the  answer.    19  Ves.  144. 

86.  The  Court  will  not  appoint  a  receiver  of  the  efiects  of  a  subsisting  partnership 
trade,  unless  on  the  srossest  abuses  of  some  of  the  partners.    2  Anst.  455. 

87.  The  Court  wui  not  treat  a  bill  to  restrain  an  acting  partner  from^  collecting  or 
creating  debts,  and  qppointinf  a  receiver,  as  if  it  were  in  nature  of  a  bill  to  restnun 
waste,  whatever  they  mi^t  do  were  such  partner  shewn  to  have  been  guilty  of  cul- 
pable conduct,  or  to, be  insolvent.  Nor  will  they  permit  the  plaintiff,, in  aid  of  such  a 
motion,  to  use  an  affidavit  made  and  filed  after  the  coming  in  of  defendant's  answer : 
though  in  a  case  analogous  with  that  of  irreparable  waste,  such  an  affidavit  made  and 
filed  before  answer,  may  be  used.  ^  1  Price,  303. 

88.  PartmerMhip  property.  —Ships  purchased  by  one  partner  held  separate  property 
as  between  the  creditors  after  his  bankruptcy  and  the  death  of  the  other,  upon  the 
circumstances ;  particularly  the  registnr  being  made  in  the  name  of  the  one  partner 
only;  and  beinc  afterwards  continued  tor  a  purpose,  that  would  have  prevented  any 
daim  of  the  other ;  viz.  a  firaud  upon  an  act  ot  parliament.    6  Ves.  739. 

89.  A  partnership  being  dissolved  by  the  bankruptcy  of  one  partner,  the  assignees 
are  entitled,  beyond  an  account  and  distribution  of  the  stock,  «c  to  a  participation 
of  subsequent  profits,  made  by  the  other  partners,  carrying  on  the  trade  vrith  tne  ca- 
pital, as  constituted  at  the  time  of  the  bankruptcy. 

As  &r  as  the  profits  may  have  been  produced  by  a  joint  application  of  that  and  other 
funds.  —  QMore.    15  Ves.  S18. 

90.  Partner,  after  the  dissolution  of  the  partnership,  continuing  to  trade  with  the 
joint  property,  must  account  for  the  profits.    1 7  Ves.  898. 

91.  Lease  of  premises  where  a  partnership  trade  was  carried  on,  renewed  by  one 
partner  in  his  own  name  clandestinely ;  a  trust  for  the  partnership ;  to  be  accounted 
for  as  joint  property.    1 7  Ves.  S98. 

99.  Niatwre  of  real  ettote  varied  by  parfmer^up  agreement,  —  Though  a  copartner- 
fllup  agreement  may  alter  the  nature  of  real  estate,  it  must  be  express,  so  to  do. 
3B.C.C.  199. 

93.  Purchase  by  partners  of  real  estate  to*them  and  their  respective  bars,  equally, 
as  tenants  in  common,  &c.  to  be  used  in  trade  during  the  partnership;  with  covenants 
against  alienation  and  partition.   The  nature  of  the  property  is  not  varied.  9  Ves.  500. 

94.  Partnership  items,  —  A  joint  creditor  taking  a  security  from  one  partner  on 
account,  but  which  is  not  paid,  does  not  render  the  debt  a  separate  debt.  Cooper,  99. 

95.  Dissolution  of  partnership,  —  Bill  by  partner  under  a  parol  agreement  ctiarging 
misconduct  in  the  other  partner,  and  praying  a  dissolution,  account,  and  injunction 
from  executing  securities  in  the  name  of  the  firm  ;  demurrer  to  the  prayer  for  a  disso- 
lution, because  tiiere  was  no  writing  between  them,  over-ruled.  3  Ves.  75. 

96.  Partnership  may,  after  the  determination  of  it  b^r  the  contract  of  the  partners 
continuing  for  the  puipose  of  winding  up  engagements  with  third  persons.  1 5  Ves.  226. 

97.  Partnenh^  without  any  provision  as  to  its  duration  may  be  determined  without 
previous  notice ;  subject  to  the  accounts  to  wind  up.  the  concern.    16  Ves.  49. 

98.  The  consequence  of  the  dissolution  of  partnership,  where  there  are  no  articles 
prescribiuff  the  terms,  is  a  general  sale  and  account  of  the  joint  property ;  one  or  more 
partners  tnerdbre  cannot  insist  on  takiiw  the  share  of  another  at  a  valuation ;  or  that 
ne  shall  remove  his  proportion  from  the  premises ;  thereby  securing  the  ^M>d-wilh 
17  Ves.  998. 

99.  A  partnership  without  articles  and  for  an  indefinite  period,  may  be  dissolved  by 
any  partner,  at  any  tim^  without  previous  notice  ;  subject  to  the  engagements  of  the 
partnenhap ;  but  the  enstence  of  engagements  witii  third  persons,  cannot  prevent  the 
right  of  dissolution,  as  amongst  themselves.    17  Ves.  998. 

100  If  a  partner  is  so  fiur  disordered  in  his  mind  as  to  be  incapable  of  conducting 
the  business  according  to  the  terms  of  the  articles  of  copartnership,  a  court  of  equity 
wiU  disM^ve  the  partnership,     l  Cox,  107. 

101  The  Court  will  dmArt  a  partnenfaipi  wfaare  it  appears,  that  the  buriness 

.  cannot 
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cannot  be  carried  on  according  to  the  true  intent  and  meaning  of  the  articles  of  copart* 
oenbipy  althoi^h  one  partner  objects  to  the  diMolution.     1  Cox,  913. 

lOS.  Partnership  in  the  Opera-house^  dissolved  bj^  the  conduct  of  the  partiesi 
making  it  imposaibie  to  carry  it  on  upon  the  terms  stipulated.  2  Ves.  &  Beam.  S99. 
Decree  accordingly  for  a  sale  of  the  whole  concern,  restndninc  the  managing  part* 
ner  firom  acting ;  with  libertr  to  either  party  to  lay  proposals  before  the  master  for 
the  nianagement  until  the  safe.    8  Ves.  &  B«un.  299. 

DIssolation  of  partnership  on  the  lunacy  of  a  partner,  if  to  be  obtained,  only  by 
decree,  not  by  the  act  of  the  survivors :  not  determined  where  they  had  carried  oo 
die  business  with  his  capitaL    9  Ves.  &  Beam.  303. 

103.  How  &r  the  lunacy  of  a  partner  is  a  ground  of  dissolution,  d^ending  rnxm 
die  degree  and  probable  duration  of  the  disorder,  afecting  the  capacity  to  fulm  hit 
contract  —  Qiuere,   S  Ves.  &  Beam.  303. 

104.  The  death  of  a  partner  of  itself  works  a  dissolution  of  the  partnersh^;  and 
the  mere  want  of  nc^ice  does  not,  it  seems,  make  the  estate  of  the  deceased  partner 
liable  to  the  debts  of  the  continuing  partners.  Sectu^  if  one  of  the  surviving  partners 
is  an  executor  of  the  deceased.    3  AAer.  614. 

105.  A  partnership  for  a  term  of  years  b  dissolved  by  the  death  of  a  partner  before 
die  terra  has  expirea.    3  Mad.  351. 

106.  If  a  retiring  partner  assign  all  hn  share  in  the  concern  to  two  of  the  continuing 
paitners,  upon  trust  to  pay  him  an  annuity  for  his  life,  subject  to  abatement  or  enlarge- 
ment  with  the  fluctuation  of  the  profits  of  the  trade,  that  will  not  with  reference  to 
treditors  determine  the  partnership.     1  Buck.  48. 

107.  A  retiring  partner  assigns  all  his  share  in  the  con6em  to  two  of  the  continuing 
partners,  upon  trust  for  his  inSmt  children,  in  such  sharto  aik  he  should  appoint;  and  in 
defimlt  of  appointment,  upon  trust  for  the  children,  to  be  divided  amoiuit  theni^ 
when  the  youngest  shall  attain  to  Si.  Held  that  the  contingent  interest  the  fetber 
had  in  the  share  so  assigned,  dependii^  upon  the  death  of  any  of  the  children  nnder 
91,  was  such  an  interest  reserved  by  him  in  the  concern  as»  with  reference  to  creditors^ 
prevented  the  determination  of  the  partnership.     1  Buck.  48. 

108.  lAabUiiv  of  retired  partner, — A  eeneral  devisee  in  trust  for  the  testator's 
widow  and  children  having  received  from  tne  widow,  who  was  executrix,  on  her  going 
abroad  to  recover  part  of  the  property,  bonds  for  a  debt  from  him-and  his  partners  to 
the  estate,  in  settling  the  afiairs  of  the  partnership  on  the  retirement  of  one  partner, 
who  had  notice  of  the  trust,  delivered  to  him  the  bonds  to  be  cancelled  without  the 
pririty  of  the  ceitm  que  trust;  continuing  to  make  remittances  on  that  account 
from  the  funds  of  the  new  partnership :  the  partner,  who  retired,  is  not  <fischarged* 
4  Ves.  36.  ^ 

109.  lAabiliiy  of  the  atsetM  of  a  deceased  partner.  —  Bankers  upon  a  deposit  of  moni^ 
with  them  gave  notes  bearing  interest ;  the  partnership  was  dissolved :  one  of  the  part>- 
ners  soon  afterwards  died,  and  his  creditors  were  called  by  advertbement :  another 
partnership  was  formed  by  the  survivors  and  others,  who  reissued  notes  of  the  former 
nartnerslup,  and  paid  the  interest  of  the  depositniotes  for  near  two  years,  when  they 
tailed :  the  assets  of  the  deceased  partner  are  not  dischai^ged.    3  Ves.  977. 

lia  A  joint  creditor  by  simple  contract  may  go  agauist  the  assets  of  a  deceased 
partner;  but  cannot  before  the  account  retain  separate  property  oi  that  partner  id 
nis  possession.    3  Ves.  566. 

111.  On  the  death  of  a  partner  in  a  bankiiig4iouse»  the  surviving  partners  carry  on 
the  boshiess  without  changing  the  firm,  and  afterwards  become  bankrupt.  The  equities 
of  the  several  classes  of  creditor  of  the  pptnership  acainst  the  e^te  of  the  deceased 
partner,  with  reference  to  the  allegjed  solvencv  of  theliouse  at  his  death,  to  the  effibct 
of  subsequent  dealings  and  transactions  with  the  survivors,  and  of  notice  expressed  or 
inpfied,  and  to  Uie  custom  of  bankers  declared  upon  exceptions  to  the  report  of  the 
master^  cfistingnishinff  the  classes  of  creditors  accorduig  to  the  diflerent  nature  of  the 
dfcumstances.    1  Mer.  530. 

119.  Equity  of  a  creditor  against  the  estate  of  a  deceased  partner  not  barred  by 
ei(^  months'  non-claim  and  payment  in  part  by  the  surviving  partner.     1  Mer.  S66. 

1 19.  No  diiierence  m  prine^e  between  the  case  of  a  banking-house  and  any  other 
nartaership  as  to  the  equity  of  the  creditor  against  the  deceased  partner's  estate* 
Money  paid  into  a  banker's,  constitutes  a  debt,  not  a  deposit  A  creditor's  leaving 
money  m  tk<^  hands  of  the  surviving  partners  in  a  bank,  does  not  constitute  a  new 
contnurt,  noj^  operate  as  retinquishment  of  the  old  securi^.^    1  Mer.  568. 

114.  No  rule  of  convenience  fixing  any  period  within  which  a  creditor  of  a  banking- 
house  not  mating  his  demand  on  the  surviving  partners^  is  held  to  have  waived  his 
eqeity  a^nst  tM  estate  of  the  deceased  partner.    1  Mer.  569. 

115.  Notice  of  the  death  of  the  deceased  partner^  whetherliefore  or  after  the  ere^ 

ditor 
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ditor  has  recdved  payment  in  part  from  the  imnnving  partners,  not  material.  'The 
creditor,  by  drawing  on  the  surviving  partners,  recognizes  them  as  his  debtors,  but  not 
exdusivdy.    1  Mer.  570. 

116.  Notice  to  the  surviving  partoos  given  by  a  creditor  of  the  partnership,  as  soli- 
citor for  the  representatives  of  the  deceased  partner,  that  the  estate  of  the  deceased 
will  not  be  liable  for  their  future  dealings,  does  not  operate  as  discharging  the  estate 
from  a  debt  previously  incurred  to  that  creditor,  of  which  he  was  at  the  time  ignorant, 
payments  subsequently  made  in  respect  of  cash  balances,  not  to  be  taken  as  operating 
m  extinction  of  such  a  ddbt.    1  Mer.  579. 

117.  Creditors  in  respect  of  stock  standins  in  the  names  of  the  partners,  which  was 
sold  in  breach  of  trust,  and  the  proceeds  applied  to  the  use  of  partnership,  entitled  as 
against  the  estate  of  the  deceased  partner,  either  to  consider  it  as  a  debt  or  to  have 
the  stock  r»laced,  at  their  option.  It  makcA  no  diffisrence  that  the  stodc  stood  in  the 
name  of,  and  was  sold  by  one  of  the  partners  only,  tli^  proceeds  having  been  applied 
to  the  partnership  use.    1  Mer.  611. 

118.  Deposit  of  bills  with  a  banking^iouse  in  the  life-time  of  D.  (a  partner  since 
deceased),  which  were  sold  by  the  house,  part  in  D.'s  life-time,  and  part  after  his  death. 
Helc^  the  estate  of  D.  is  not  answerable  m  respect  of  the  latter,  though  the  party  de- 
positing had  no  notice  of  the  death  of  D.     1  Mer.  616. 

119.  i^iiroioorMip.  —  The  good-will  of  a  trade  carried  on  in  pamership  without  arti- 
cles survives ;  and  is  not  partnership  stock.  Profits  accrued  after  the  death  of  one 
partner  are  joint  property.    5  Ves.  539. 

130.  Whether  upon  the  death  of  a  partner  the  good-will  survives — Quaere. 
]  5  Ves.  S27. 

191.  P^utnership  determined  by  death :  Uie  legal  property  survives;  not  the  bene- 
ficial interest  Right  of  the  executor  to  the  value  of^the  testator's  interest,  to  be  as- 
certained, not  by  adciflation,  but  by  sale.     1 5  Ves.  SS7. 

122.  Survivmg  partner  being  executor,  not  entitled,  without  express  stipulation, 
to  any  allowance  tor  carrying  on  the  trade  after  the  testator's  death,  l  Ves.  & 
Beam.  170. 

123.  Allowed  expences  actually  incurred  under  an  erroneous  conception,  that  he 
was  sole  proprietor  by  purchase  from  his  co-executors ;  set  aside  as  a  breach  of  trust ; 
though  bon&JSde.    1  Ves.  &  Beam.  170. 

124.  Under  the  usual  decree  for  an  account  on  a  bill  by  creditors,  the  master  re^ 
fused  to  proceed  upon  the  claim  of  the  surviving  partners  of  the  testator,  in  respect 
of  a  debt  allowed  to  be  due  to  them,  on  the  baluice  of  certain  dealings,  between  the 
partnership  and  the  testator  in  hb  separate  capacity ;  but  on  motion  to  be  admitted , 
to  go  in  before  the  master,  and  prove  this  debt  under  the  decree,  it  was  referred  to 
the  master  to  take  the  account.    3  Mer.  297. 

125.  Sembltf  on  apartnership  between  professional  persons,  the  good-will  of  a  busi- 
ness, on  the  death  ot  one,  survives.    3  Mad.  74. 

126.  Accounting. — Account  directed  four  years  after  dissolution,  circumstances 
shewing  that  the  partner  retired  from  a  conviction  that  the  partnership  was  insolvent. 
4  B.  C.  C.  423. 

127.  Partnership  without  any  stipulation  as  to  the  proportions;  the  partnen  entitled 
in  equal  moieties.    16  Ves.  49. 

128.  The  court  cannot  make  any  allowance  to  one  partner  for  the  expence  of 
entertaining  the  customers.  The  accounts  having  been  annually  balanced  without 
such  an  Uem  is  conclusive.     1  Anst.  94. 

129.  ExectiHon  agamst,  a$ui  Hen  upon  juimt  property. —  Judgment  against  one  of 
two  partners :  Execution  to  be  only  of  a  moiety ;  but  in  equity  upon  uie  failure  of 
one,  the  partnership  fund  is  to  be  distributed  among  the  joint  creditors.   1  Ves.  240. 

130.  A  separate  creditor- of  a  partner  has  no  right  agamst  the  joint  property  farther 
than  the  separate  interest  of  that  partner ;  viz.  his  share  upon  a  division  or  the  surplus^ 
subject  to  the  accounts  of  the  partnership ;  therefore  jomt  property  of  an  insolvent 
partnership  taken  in  execution  for  a  separate  debt  cannot  be  held  against  the  joint 
creditors.    4  Ves.  396. 

131.  Assignee,  executor,  or  separate  creditor,  coming  in  the  rig^t  of  one  partner 
against  the  joint  proper^,  comes  into  nothing  more  than  an  interest,  subject  to  an  ac- 
count between  the  partnership  and  the  partner,  and  therefore  to  the  joint  debts :  assignee 
under  a  separate  commission  of  bankruptcy  has  only  the  same  ri^t  to  stand  in  the 
place  of  the  bankrupt  by  the  common  law,  not  undc»'  the  bankrupt  laws.    4  Ves.  397. 

132.  Execution  under  a  judgment  by  a  separate  creditor  as  to  a  moiety :  wheUier 
in  equity  subject  to  the  partnenhip  account —  Qmere.    1 1  Ves.  85. 

133.  Assignment  by  one  partner  of  joint  property  to  secure  his  separate  debt,  must 
be  subject  to  the  joint  debts.    1 5  Ves.  557. 

1  134.  Cxe- 
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CAnd  therefore  it  cannot  be  proved  by  witness.     3  B.  M.  1663.] 

Per  l^em  merccUorianiy  the  merchandizes,  debts,  and  duties  of 
joiat-merchants  do  not  survive,  but  go  to  the  executor  of  him  who  dies ; 
(or  jus  accrescendi  inter  mercatores  pro  beneficio  commercii  locum  non  habet. 
Ca  L.  182.  a. 

And  this  extends  to  all  merchants  and  traders,  though  they  do  not 
go  beyond  sea.     2  Brownl.  99. 

And  therefore,  the  executor  of  the  deceased  shall  join  ivith  the  sur- 
viving merchant  for  goods  carried  away  in  the  lifetime  of  the  testator. 
Lut.  1493.  Dub.  uniether  necessary.  Sho.  189.  Cont.  for  the  re* 
medy  survives,  though  the  duty  does  not  survive.     Sal.  444. 

[If  judgment  is  obtained  against  a  surviving  partner  for  a  partu^ship 
debt,  it  is  still  a  partnership  debt.     1  Vesey,  265. 

And  if  a  joint-factor  dies,  an  account  lies  against  the  executor  of  the 
deceased,  and  the  survivor.     Ca.  Cha.  127. 

Yet  the  survivor  of  jointr&ctors  may  be  charged,  solely  for  goods  sold 
by  him  and  his  partner.     R.  Ca.  Ch.  127. 

So^  if  a  joint-merchant  die,  the  action  for  money  due  to  them  sur- 
vives; for  the  survivor  and  the  executor  of  the  deceased  cannot  join. 
SaL  444. 

[Articles  of  partnership  in  trade  do  not  subsist  for  the  benefit  of 
executors  (to  entitle  them  to  continue  in  the  partnership)  unless  specially 
provided.     2  Vesey,  33.] 

[In  a  cause  for  an  account  of  a  copartnership,  both  parties  being  dead» 
a  receiver  shall  be  appointed;  otherwise  in  the  case  of  a  surviving  partner. 
2  Brownl.  272.] 

(E  1.)  Contract  of  ^ercftantt. 

Contracts  of  merchants  are  r^al,  notarial,  or  verbal.     Ma.  89. 
The  regal  are,  where  the  king  by  commissioners,  contracts  witli  any 

134.  Execution  by  a  fteparate  creditor  against  joint  property ;  subject  to  account^ 
■icgninuiing  the  specific  interest  of  the  partner  in  the  joint  effects.     1 7  Ves.  407. 

135.  Execution  against  joint  property ;  though  the  foundation  of  the  action  had 
no  relation  to  the  joint  concern.     17  Ves.  413. 

136.  Execution  at  law  under  judement  against  a  partner, /orm^fy  by  seizing  the 
joint  eflects,  and  selling  the  undivided  share ;  now  by  selline  the  actual  interest ;  how 
to  be  ascertained  except  in  a  court  of  equity  —  Qiuere,   2  \^.  &  Beam.  301 . 

137.  Proof  of  partnership.  —  A  partnership  cannot  be  established  by  the  evidence 
of  the  partners  and  thdr  private  communications.  The  fact  must  be  proved  aliunde. 
For  want  of  such  proof  a  commission  against  the  osten^le  partners  was  sustained. 
5  Ves.  424. 

138.  Agreements  between^  varied  by  parol  evidence.  —  On  one  of  two  partners  retiring  • 
from  trade,  it  was  left  to  arbitrators  to  determine,  (amongst  other  things,)  what  was 
to  be  paid  to  the  retuin^  partner  for  the  good-will  of  the  trade ;  and  they,  on  an  un- 
<iefstanding  that  the  returme  partner  wowd  not  set  up  the  trade  in  the  same  street 
or  its  vicinity,  awarded  50oI,  as  the  share  of  the  retiring  partner,  for  the  good-will, 
which  was  paid ;  but  no  mention  was  made  in  the  award  as  to  the  retiring  partner  not 
carmng  on  the  trade  in  the  same  street  or  its  vicinity.  Afterwards,  he  having  set 
op  the  trade  in  the  same  street,  a  decree  was  made,  on  parol  evidence,  of  the  under- 
stmcfing  upon  which  the  award  was  made,  enjoining  him,  on  the  sround  of  fraud,  from 
cnnying  on  the  same  trade  in  the  same  street  or  its  vicixkity.    2  Mad.  198. 

ISd.  T^meamngoftketemk'^good'wUP*  ascertained.  —  Grood-wiU  of  a  trade' in  two 
dfatinct  senses,  as  b^ween  a  continuing  and  a  withdrawing  partner;  one  as  it  neces- 
tvfly  arises  out  of,  and  is  connected  with,  ownership ;  the  other  where  it  is  made 
natter  of  contract,  as  not  to  cany  on  the  same  trade,  or  not  within  a  certain  dis- 
cince»  Ac.    3  Mer.  452. 

Vol.  V.  G  particular 
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particular  merchants  for  provisions,   apparel,  &c.   of  the  army,  &c. 
Ibid. 

Notarial  contracts  are,  where  an  entry  of  the  contract  is  made  by  a 
public  notary.     Ma.  90. 

(E  2.)  Contract  by  Charter-party.  —  (E  2.  a.)  How  made. 

Contract  by  charter-party  is,  when  there  are  agreements  or  cove- 
nants by  charter  between  one  or  more  merchants,  and  the  master  or 
owners  of  a  ship,  for  the  freight  of  his  ship  and  the  safe  carriage  of  the 
merchandizes.    Ma.  97. 

No  ship  ought  to  be  freighted  without  a  charter-party.     Ibid,  {j) 

(E  3.  a.)  What  the  merchant  ought  to  do.     Freight  of  the 

ship. 

The  merchant  ought  to  import  his  goods  in  the  ship,  and  pay  the 
freight  according  to  the  agreements  by  the  charter-party.     Ma.  98.  99. 

The  usual  freight  is  so  much  per  ton.     Ma.  99. 

Or,  so  much  tor  the  voyage  outward,  and  so  much  inward,  or  so 
much  for  the  whole.     Ma.  98.  100. 

If  no  sum  is  expressed  for  the  freight,  so  much  ought  to  be  paid  as 
is  usual  in  such  voyage.     Ma.  100. 

So,  if  the  freight  be  agreed  for  such  goods,  and  the  merchant  puts 
tnore  in  the  ship,  the  master  shall  take  as  much  freight  as  he  pleases. 
Ma.  99. 

If  the  freight  be  agreed  for  S/.  per  ton,  and  afterwards  there  is  an 
embargo  upon  the  ship  for  six  weeks,  the  master  may  make  a  new  agree- 
ment with  the  merchant's  factor  for  6/.  a  ton,  without  discovering  the 
former  agreement.     R.  2  Ver.  242. 

If  the  freight  be  in  cross,  viz.  600/.  for  a  ship  of  200  tons,  it  shall  be 
paid,  though  the  ship  nas  not  so  many  tons.     Ma.  100. 

If  the  ship  be  freighted,  so  much  outward  and  so  much  inward,  the 
outward  freight  shall  be  paid,  though  the  ship  perish  in  her  return. 
Ma.  98. ' 

Or,  return  without  lading,  by  the  default  of  the  merchant  or  his 
factor,  the  whole  shall  be  paid.     Semb.  2  Ca.  Ch.  75.     2  Ver.  212. 

So,  though  by  the  letter  of  the  charter-party  the  freight  cannot  be 
recovered  by  law,  yet,  if  by  the  intent  it  ought  to  be  paid,  it  shall  be 
recovered  in  equity.     2  Ver.  210.     [Dougl.  272.] 


(j)  (E  2.  b.)  How  comtmed, — Exceptions  in  the  master's  covenantXto  receive  a 
cargOy  are  not  to  be  incorporated  by  implication  in  that  of  the  freighter  to  provide 
one.     16  East,  201. 

2.  Where  the  charter-part}'  stipulated  for  delivery  at  X.,  Y.,  or  Z.,  &c.  but  Y.  was 
omitted  in  the  bills  of  lading ;  held,  that  such  omission  only  relieved  the  master  from 
the  duty'  of  going  to  Y.,  if  disinclined,  but  did  not  take  from  him  the  power  of  so  domg. 
13  East,  565. 

3.  The  master  covenanted  to  proceed  to  X.,  and  there  apply  to  the  froffhter's, 
for  orders  where  to  proceed  ana  deliver  the  cargo ;  when  he  would  proceed  there^, 
and  deliver  to  the  frdghter*s  agents,  agreeably  to  bills  of  lading.  The  bills  of 
lading  were  for  delivery  to  the  freiehters  agent  at  X.,  or  his  assigns.  A  delivery 
at  Y.,  as  directed  by  the  agent  at  aI,  to  one  B.,  averred  to  be  'the  ibeiffhter's  agent 
in  that  behalf,  was  held  sufficient  to  entitle  to  freight  unikr  the  charter-party. 
15  East,  565. 

But 
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But  if  the  ship  perish,  the  whole  freight  from  the  last  place  or  time 
of  payment  will  be  lost     1  Sid.  2S6.     [Doug.  54J.] 

So,  if  there  be  a  de&ult  in  the  master,  he  shall  lose  his  freight;  as, 
if  the  matter  sail  out  of  port  in  a  tempest,  &c.  Ma.  98.  102.  Vide 
post,  (£6.  9.) 

Or,  without  a  pilot,  or  necessaries,  or  contrary  to  the  terms  required 
by  the  charter-party.     Ma.  98.  102. 

So,  if  the  ship  returns  without  lading,  where  he  does  not  stay  for 
it  the  whole  time  agreed,  and  makes  a  protest  against  the  factor,  &c. 
Ma.  98. 

Though  there  was  danger  of  being  taken  by  the  enemy,  if  he  had 
stayed.     Ma.  ibid. 

And  if  no  freight  was  payable  till  the  return,  he  shall  lose  the  freight 
outward  as  well  as  inward.    Ibid. 

The  goods  carried,  generally,  are  a  security  for  the  freight  [Doug. 
104.] 

And  the  master  need  not  deliver  them  without  payment  (k) 

(k)  1.  A  deU|ery  of  the  entire  number  of  packages,  however  the  contents  may  be 
damaged  by  negligence,  b  '*  a  right  and  true  delivery  of  the  caigo  agreeably  to  the 
bills  of  lading,"  so  as  to  entitle  to  the  freight.     IS  East,  381.     6  Taunt.  65. 

2.  Where  by  the  terms  of  the  charter-party  an  abatement  in  the  freight  is  to  be 
made  in  case  of  the  inability  of  the  ship  to  proceed,  &c.  an  inability  arising  from 
the  want'  of  hands,  though  without  the  master's .  default,  is  within  the  provbion. 
5  East,  S3S. 

S.  Where  a  ^oss  sum  is  to  be  paid  by  the' freighter,  in  case  ship  is  compelled  to 
mum  without  having  dischaiged  the  outward  cargo,  ^e  whole  is  payable,  notwith- 
standing homeward  freight  is  earned  by  the  master  on  his  own  account.  2  Taunt.  285. 
12  East,  496. 

4.  A  charter-party  provided  that  the  frei^ter  **  should  pay  unto  the  master,  for 
the  frdght  and  nire  ot  the  vessel,  on  the  said  voyase  from  L.  to  M.,  120/.;  and  from 
M.  and  L.  at  and  after  the  rate  of  2^  per  pound  weight,  &c. ;  such  freight  to  be 
paid  as  follows,  viz.  1 20/.  for  freight  of  the  outward  car^o  to  M.,  and  as  much  cash 
as  may  be  found  necessary  for  the  vessel's  disbursements  m  M.  to  be  advanced  when 
required,  free  from  interest  and  commission ;  and  the  residue  of  such  freight  to  be 
{Mid  on  the  delivenr  of  the  cargo  in  L."  Held,  that  the  cash  to  be  advanced  for  the 
diip's  expences  at  M.  was  not  to  be  considered  as  a  loan,  but  as  a  part  payment  of 
the  homeward  freight.  For,  ampngst  other  reasons,  the  advance  being  to  be  made 
**  free  frvm  interest  and  commisnon,"  shews  that  it  was  not  meant  to  be  a  loan,  for 
then  interest  and  commission  would  have  been  charged.    4  M.  &  S.  37. 

5.  Where,  in  the  case  of  a  chartered  vessel,  the  bill  of  lading  expresses,  that  the 
|K>ods  were  shipped  by  order  pf  A.,  deliverable  to  his  order,  paying  freight  as  per 
charter-party ;  and  by  the  charteri>arty  the  master  agrees  to  receive  a  cargo  from  the 
agents  or  assigns  of  the  freighter^  the  inference  is,  that  A.  is  only  an  agent.  2  N.  R.  4U. 

6.  As  between  ship-owner  and  freighter,  the  right  to  freight  does  not  commence 
ontil  the  slup  has  broken  ground  in  the  course  of  her  voyage.    2  H.  B.  654. 

7.  Where  frei^t  is  reserved  monthly,  to  be  paid  in  proportions,  at  the  expiration 
of  two,  six,  ten,  and 'fourteen  iponths,  (e.  gr.)  it  is  earned  at  the  end  of  each  month, 
and  the  payment  only  postooned.     10  East,  SSB. 

8.  Freight,  as  between  British  subjects,  is  due,  the  chartei:-party  containing  an^  ex- 
ception of  restraint  of  princes,  where  the  master  is  prevented  brmging  home  the  in- 
tended cargo,  by  the  embargo  of  a  foreign  state.    3  B.  &  P.  295. 

9.  If  a  consignee  accepts  goods,  he  cannot  defend  himself  from  the  payment 
of  frdgjit,  on  the  ground  that  they  are  damaged  on  the  voyage.  6  Taunt.  65. 
12  East,  381. 

10.  Where  by  a  charter-party  the  freight  is  payable  on  arrival  at  the  port  of  de- 
fivcry,  an  acceptance  by  the  consignee  elsewhere,  though  it  vests  no  right  under  the 
charter-party,  raises  an  implied  contract  to  pay  a  compensation  in  nature  of  frdgbt. 
1  Taunt.  300.    7  T.  R.  381. 

11.  ¥^ere  a  ship  is  chartered  outwards  only,  without  reference  to  her  return, 
and  a  delivery  of  the  cargo  is  prevented  by  one  of  the  perils  expressly,  or  by  impK- 
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action  excepted  against ;  seiable^  that  freight  is  due  irom  the  owner  for  bringing  it  back. 
I  Taunt.  300. 

13.  Freight  pro  rata  UinerUy  is  not  recoverable,  unless  the  completion  of  the 
voyafle  is  prevented  by  the  freighter's  own  act,  or  unless  under  a  new  contract. 
7  T.  K.  381. 

13.  Where  by  a  charter-party  freight  is  payable  at  so  much  per  — ,  on  delirery 
t>f  the  cargo,  and  the  delivery  of  part  is  prevented  by  act  of  the  consignee,  or  l^ 
one  of  the  perils  excepted  agamst,  freight  is  due  for  the  part  delivered.     iTaunt.  300. 

14.  Where  freight  is  pa;pble  on  ddiveiy  of  the  cargo  at  the  port  of  (fischarge,  no 
implied  contract  to  pay  frdght  pro  rata^  arises  from  the  vessel  being  ordered  back  by 
our  government.     10  East,  526. 

15.  Whatever  ri^ht  to  freight /?ro  rata  Uineritf  may  arise  on  a  oipture,  it  cannot 
be  enforced  pending  the  suit  in  the  admiralty  for  a  condemnation.    5  East,  316 
1  Smith,  477. 

16.  The  vendee  to  whom  a  chartered  ship  is  sold  before  the  voyase,  not  the  vendor, 
or  one  to  whom  he  afterwards  assigns  the  diarter-party,  is  entitled  to  the  freight. 
«  Taunt.  407. 

17.  The  owner  with  whom  a  covenant  to  pay  freight  has  been  made  will  be  en- 
titled to.  the  frdght,  not  the  vendee  where  uie  has  been  sold  during  the  voyage^ 
10  East,  879. 

18.  A  mortgagee  who  does  not  take  possession,  is  not  entitled  toirei^t.  1  H. 
B.  117. 

19.  The  master,  by  sigmiig  a  bill  of  lading  containing  the  usual  clause,  "  to  deliver 
the  goods  to  the  consignee  or  his  assigns,  ne  or  they  paying  freight  for  the  same,** 
coupled  with  his  deliveiy,  without  first  exacting  freight,  does  not  relinquish  his  right 
to  demand  it  from  the  consignor  or  charterer.     1  Taunt.  300.     13  East,  S6S. 

so.  The  master,  by  taking  an  indorsement  on  the  charter-party,  requesting  the 
consignee  to  pay  fireight,  (in  point  of  fact,  certain  demurrage  mcurred  before  depart 
ture),  and  omittmg  to  give  notice  of  non-^myment,  does  not  discharge  the  consignor. 
1  Taunt.  300. 

81.  A  carrier  by  taking  a  bill  of  exchange  from  the  consignee,  drawn  upon  the  con- 
signor, but  which  he  refuses  to  accept,  does  not  forego  his  remedy  against  the  consig- 
nor.    8  T.  R.  451. 

S2.  Three  partners.  A.,  B.,  and  C,  order  goods  from  abroad,  and  then  dissolve  part- 
nership, and  make  over  then*  property  to  trustees,  for  their  creditors,  leaving  A.  and  B. 
as  agents  to  settle  the  affiurs  ot  the  firm.  The  goods  arrive,  and  are  delivered  to 
A.  and  B.  In  an  action  against  A.  and  B.  and  C.  for  the  freight,  held  that  C.  was  not 
liable,     i  Mars.  248.    5  Taunt.  612. 

23.  Where  no  express  i^reement  has  been  made  by 'the  shipper  for  frebht,  the 
consignee  becomes  uable  tor  it  by  accepting   the  goods  under  the  bill  of  lading. 

13  East,  399. 

24.  If,  by  a  bill  of  lading,  goods  are  made  deliverable  to  A.  or  his  assigns,  he  or 
they  paying;  freight  for  the  same,  and  A.  assigns  the  bill  of  lading  to  B.,  and  B.  assigns 
it  to  C.,  who  accepts  the  ^oods  under  it,  C.  is  liable  for  the  freight.     13  East,  399. 

25.  The  indorsee  of  a  bill  of  lading,  which  directs  the  goods  to  be  delivered  to  order, 
or  to  assigns  paying  freight,  is  liable  tor  the  freight,  though  he  be  only  acting  as  broker  ^;^ 
for  the  consignee;  and  though  twelve  months  have  elapsed  since  the  lanmng  of  the  ^^ 
goods,  without  any  demand  of  freight,  he  is  bound  not  to  deliver  the  goods  until  he  ^ 
knows  that  freight  has  been  paid.     1  Mars.  146.    5  Taunt.  477.                                             "^'^ 

26.  Though,  generally  speaking,  any  one,  notwithstanding  another  may  be  consignee  *!^^ 
or  indorsee  of  the  bill  of  lading,  who  accepts  goods  on  his  own  account,  is  cham-  "^ 
able  with  their  freight;  vet  where  he  declares  that  he  is  acting  as  agent  only  for  ^^c 
another,  he  is  not  charged  by  acceptance.     1  East,  507.  *^: 

27.  The  receipt  of  goods  by  order  from  the  consignee,  (under  a  bill  of  lading,  and 
in  whose  name  they  had  been  landed,)  raises  no  implied  assumpsit  in  the  party  re- 
ceiving, to  pay  the  freight,  though  coupled  with  the  fact  of  his  naving  entered  uem 
in  his  own  name  at  the  custom-house ;  tecus,  where  it  is  shewn  that  his  former  course     *    ^  [^ 
of  dealine  was  to  pay  freight  under  such  circumstances.     1  M.  &  S.  157.  ^    ^ 

28.  wnere  an  express  contract,  a  charter-party  under  seal  for  instance,  subsutv 
between  the  master,  or  owner,  and  the  cons^or;  then  if  the  sum  payable  by  it  is  ^^^ 
freight,  the  consignee  becomes  liable,  merely  by  acc^tiiu;  the  goods  under  a  bill  of 
lading,  which  mdces  them  deliverable  on  payment  of  freight  as  per  charter-party. 
5  IVtunt.  477.  1  Man.  146.  If  no  freight,  but  a  compensation  in  its  stead,  a  bare 
acceptance,  without  more,  will  not  charge  him.    2  M.  &  S.  303.  e, 

89.  The  last  case,  however,  seems  to  warrant  the  following  position:— r The  law        .>^ 
wH)  not  raise  an  implied  promise  where  there  it  an  express  agreement  between  tbe       ^i^^ 


^'M 


a 

•-^5. 


parties. 


•*^ 


Contracts  of  Merchants^  85 

[  (E  S.  b.)  Demurage.]  (/) 

(E4.)  Contractor  bottomree* 

Bottommarie,  bottomage,  or  bottomree,  is  so  called,  where  the  master 
takes  up  money,  by  way  of  loan,  for  the  use  of  the  ship,  and  pledges 
the  bottom  or  keel  of  the  ship  for  security  of  payment  Latch,  252. 
[iT.R-77.] 

[If  the  owner  of  a  ship  charge  her  for  repairs  done  in  England,  by 

partiei^  either  as  against  tbem,  or  those  claiming  under  them,  as  assignees  for  instance, 
who,  placed  exactly  in  their  shoes,  have  the  same  exemption  with  themselves.  There- 
ftfe  It  seems,  that  if  there  is  an  express  contract,  a  charter-party  under  seal  for 
instance,  providing  for  the  payment  of  firdght,  an  indorsee  of  the  bill  of  lading,  which 
nskes  die  goods  deHverable  on  pavment  of  frdght,  does  not  charge  himself  to 
the  payment,  merely  b^  accepting  them  under  it.  The  ship-owner  has  4ilready  an* 
opiess  contract  touching  the  frewht,  and  there  is  no  reason  for  supposing  that  he 
mans  to  raise  another ;  if  it  was  liis  intention,  the  probabilities  are,  that  he  would 
bve  mentioned  it.  If  he  stipulate  with  the  indorsee' touching  the  freight,  the  indorsee 
vill  be  bound  to  pay  it,  since  there  is  a  consideration  suffiaent ;  the  captain  waives 
his  Hen ;  or,  if  in  law  he  has  none,  the  parties  perhaps  have  agreed  to  consider  that 
he  has,  and  so  the  indorsee  has  estopped  nimself.    2  M.  ft  S.  303. 

3a  By  the  law  of  England,  freight  and  wages  strictly  so  called,  do  not  become  due 
until  the  voyage  has  been  peHbrmed.  But  it  is  competent  to  the  parties  to  tontroul 
the  general  operation  of  tne  law,  by  their  private  agreement.  They  may,  therefore, 
st^nuate  for  payment  of  the  freight  in  advance.  4  M.  &  S.  57.  An  agreement,  that 
in  coosideration  that  A.  would  take  on  board  his  ship,  B.'s  goods,  for  the  purpose  of 
cooveyancey  B.  would  pay  a  certain  sum  on  A.'s  delivering  to  him  the  bills  of  la^uff, 
if  s  valid  contract,  and  that  the  price  of  the  carriage  of  the  goods  is  recoverable 
iininediately  on  the  loading  of  them,  whether  the  voyage  be  performed  or  not^ 
1  Mars.  122.     5  Taunt.  495. 

31.  The  owners  having  stipulated  for  the  freight,  by  an  express  contract,^  cannot 
be  charged  for  it  by  bills  of  lading  afterwards  sign^  by  the  master,    lo  East,  378. 

32.  There  b  no  inmlied  exception,  in  a  covenant  to  pay  freight,  against  payment 
daring  the  time  of  nuudnff  repairs,  which  the  owner  has  stipulated  to  make,  unless 
rcadmi  neceasary  throu^  his  default.     10  East,  S5S, 

33.  The  freighter  covenanted  to  pay  so  much  for  extra  men,  part  immediately,  but 
sot  die  residue  till  the  ship's  dLscharse,  or  return  from  her  voyage.  Held,  that  the  ship's 
lieing  burnt  was  a  discharge  within  the  clause.     10  East,  5S5. 

34.  A  fr«ghter  who  had  the  cation  to  load  wholly  with  cotton  at  a  higher  rate,  or 
pKtly  with  rice  at  a  lower  rate,  and  partly  with  cotton  ;  after  election  to  load  with 
cotton,  and  failing  to  furnish  a  complete  cargo ;  is  bound  to  pay  the  higher  freight  for 
the  whole  ship.    7  Taunt.  272.     1  Moore,  21. 

0  1.  By  cnarter-party  the  frdghter  covenants  with  the  owner  to  ship  a  cai^  at 
Oporto,  and  to  dispatch  the  ship,  with  the  first  convoy,  for  England,  within  fourteen 
voriong  days  af^  she  is  read^  to  receive  her  cargo.  It  is  also  agreed  that  the  freighter 
Bay  detain  the*  ship  for  loading  for  fifteen  running  days  after  the  fourteen,  pining  for 
^  fifteen  at  a  certain  rate.  Tne  first  eonvov  sails  after  the  expiration  of  the  fourteen 
^  and  before  the  end  of  the  fifteen.  Held,  that  the  covenant  to  sail  with  the  first 
coaroT  is  restricted  bv  the  agreement  for  the  fifteen  days,  and,  therefore,  that  the 
^deaoaat  is  not  liable  to  pay  for  the  detention  after  the  fifteen  days.  Mars.  276. 
sTiont.  654^ 

t  The  master  is  not  entitled  to  the  stipulated  demurrage,  if,  before  entering  the 
port,  he  knew  that  an  embaigo  was  laid  on  the  exportation  of  the  commodity  he  b  sent 
fcr.  3  R  &  P.  295. 

3.  Necessary  delay,  occasioned  by  the  crowded  state  of  the  London  Docks,  and  from 
^  goods  bttn^  undermost,  will  not  excuse  the  several  freighters,  where  there  has 
^  no  finlt  in  the  master,  from  paying  the  stipulated  demurrage  under  each  bill  of 
"%.    3Tai]iiL387. 

i  Any  person  taking  goods  under  a  bill  of  lading,  makes  himself  liable  to  dl  ifs 
^"^  ana  therefore  to  pay  demurrage,  if  that  be  one.    4  Taunt.  S^, 

i  A  ship-captain  cannot  sue  on  an  implied  assumpsit  for  demurrage.    4  Taunt.  I. 
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an  instrument  under  seal,  stated  to  be  by  way  of  bottomree,  on  which 
she  was  afterwards  seized  by  admiralty  process,  and  decreed  to  be 
sold  to  satisfy  the  demand,  and  no  appeal  is  made  from  that  sentence 
but  between  the  seizure  and  decree  a  writ  of  execution  issues  against 
the  owner  at  the  suit  of  another  creditor,  the  sheriff  cannot  take  the 
vessel  under  this  writ ;  nor  can  trover  be  maintained  against  the  officer 
in  possession  by  the  warrant  of  the  court  of  admiralty.     1  T.  R.  64<9.3 

And  such  hj^thecation  of  the  ship  binds  the  owners.  Latch.  252. 
Vide  Admiralty,  ( E  1 0,  1 1 .) 

So,  if  a  man  makes  a  loan  of  money  to  be  paid  upon  the  return  of  the 
ship,  and  takes  a  security  by  obligation,  &cl  such  contract  is  called  a 
bottomree  contract.     Ma.  122. 

[Where  repairs  are  ordered  by  the  underwriters,  for  the  payment  of 
which  a  bottomree  bond  is  given,  and  they  refuse  to  pay  it  on  the  arrival 
of  the  ship,  in  consequence  of  which  she  is  sold,  they  are  liable  for  all 
the  damage  which  shall  accrue  to  the  owner,  in  consequence  of  that 
refusal.    2  T.  R.  407.] 

And  because  the  lender  loses  his  money,  if  the  ship  does  not  return 
from  tlie  voyage,  a  great  interest  or  premium  is  usually  taken  for  it, 
and  will  not  be  usurious.     Vide  Usury,  (B). 

But,  if  a  contract  be  made,  by  colour  of  bottomree,  to  evade  the 
statute  of  usury,  it  will  be  usurious. 

So,  if  the  master  or  merchant  takes  a  loan  upon  a  bottomree  con- 
tract, and  deviates  froip  the  voyage  agreed,  he  shall  pay  the  money, 
though  the  ship  never  returns,  but  is  lost  before  the  time  of  payment 
agreed  upon;  for  the  deviation  was  the  default  of  the  master.  R. 
Skin.  152.  •       . 

(E  5.)  What  the  master  ought  to  do.  —  Provide  the  ship. 

The  master  has  the  power  over,  and  charge  of  the  ship.     Ma.  102. 

And  therefore,  ought  to  take  care  that  the  ship  and  tackle  be  suffi- 
cient    Ma.  lOS. 

And  he  shall  answer  for  the  damage  which  happens,  if  he  pursues 
his  voyage  when  the  overloop  of  the  ship  is  untight,  or  pump  faulty.   Ibid. 

So^  he  shall  answer  for  damage  by  bad  hooks,  ropes,  blocks,  &c. 
whereof  he  has  notice.     Ibid. 

(E  6.)  Perform  his  voyage. 

So,  the  master  ought  to  pursue  his  voyage  with  due  care  according 
to  the  instructions;  and  therefore,  shall  answer  for  damage  whicn 
happens,  if  he  hoist  sail  without  a  good  pilot.     Ma.  102. 

Or,  in  tempestuous  weather,  without  the  advice  of  his  company. 
Ma.  102.     Vide  ante,  (E  3.)  —  Post,  (E  9.) 

(E  70  The  contract.     How  dissolved. 

If  a  contract  be  not  by  charter-party,  but  only  by  earnest  given,  if 
the  merchant  recedes  from  the  contract,  he  loses  his  earnest  only.  Ma.  98. 

If  the  master  recedes,  he  shall  lose  double  the  earnest    Ibid. 

[In  a  charter-party,  if  A.  covenants  to  {proceed  to  W.  tp  stay  forty 
days,  and  load  with  the  goods  B.'s  agents  tender  to  be  laden ;  and  in 
consideration  B.  agrees  to  pay  freight  at  4/.  10^.  per  ton;  proviso  if  the 
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skip  does  not  amve  on  1st  Mareli,  then  to  be  at  B/s  option  to. load  8( 
tkatfreiffht,  or  the  current  freight,  or  not  at  all ;  and  A.  does  not  go  to 
W^  he  IS  liable  to  the  penalty.    S  B.  M.  1637.] 

(E  8.  a.)  B.emedy  for  non-performance. 

If  a  contract  by  charter-party  be  broken,  covenant  lies  upon  it  by 
tlie  one  party  or  the  other.     3  Lev.  41 .     Lev.  Ent.  37.     [Dougl.  272.] 

[The  owner  of  the  ship  is  liable  to  the  freighter,  for  the  de&ult  of 
the  master,  though  the  freight  was  to  go  to  the  master,  either  by  special 
agreement  of  the  owner,  or  by  the  custom  of  trade,  and  though  it  were 
in  a  trade  unlawful  in  the  foreign  country,  but  lawful  in  England. 
B.  R.H.  85.  &  194.] 

[Bat  it  must  be  charged  on  the  custom  of  the  realm,  as  in  a  ship 
usually  carrying  for  hire,  or  employed  that  voyage  to  carry  for  hire ; 
or  on  the  personal  undertaking  of  the  owner;  and  in  a  special  ver- 
dict this  must  be  specially  found ;  on  a  general  verdict,  it  is  presumed. 
B.R.H.85.  &  194.] 

[A.  owner  of  a  ship,  lets  it  to  B.  for  a  voyage,  for  a  sum  certain,  and 
B.  to  have  the  benefit  of  carrying  goods ;  and  A.  covenants  for  the 
oondition  of  the  ship,  aud  the  behaviour  of  the  master;  C.  sends  gold, 
md  has  bills  of  lading  signed  by  the  master ;  A.  is  liable  and  not  B» 
Str.  1251.] 

[The  plaintiff  must  sue  for  the  whole  penalty  at  law,  but  if  the  de- 
fendant thereupon  applies  to  equity  for  relief,  on  his  paying  principal, 
ioterest,  and  costs,  the  charter*party  shall  be  delivered,  and  satisfaction 
admowledged.     3  Atkyns,  555.'] 

[If  a  &ctor  hires  a  ship,  and  executes  a  charter-party,  by  which  the 
goods  to  be  put  on  board  are  made  liable  to  the  master ;  and  some 
merdiants  load  th^  ship,  and  agree  with  the  factor  at  91.  per  ton  for  thb 
caniage,  and  the  factor  becomes  bankrupt;  the  merchants  are  not  liable 
to  the  owner's  demand,  nor  their  goods,  but  they  are  liable  to  pay  the 
factor  the  freight  of  the  cargo,  and  as  the  master  has  a  specific  lien  on 
the  goods,  he  must  be  paid  before  the  assignees  of  the  bankrupt  take 
any  thing.     2  Atk.  621.]     ^ 

[Owners  of  ships  let  to  frei^t  under  the  charter-parties  of  the  East 
India  Company  are  not  answerable  for  damage  or  loss  to  the  cargo 
luippening  by  the  act  of  God.     Dougl.  272.] 

i^  Ship  damage"  in  those  charter-parties,  means  damage  from  negli- 
gence, insufficiency  or  bad  stowage  m  the  ship,  exclusive  of  what  is. 
occasioned  l^  storm  or  other  sea  hazarcL     Ibid  J]  (m) 

(a)  1.  The  owner  cannot  maintain  assumpsit  for  fraght»  where  there  is  a  contract 
Qttier  seal  for  the  payment  of  it,  between  the  master  as  such,  and  the  freighter 

2.  A  ^hq>  captain  may  sue  on  an  implied  assumpsit  for  freight  earned  by  his  vessel. 
♦  Taunt  1. 

5.  In  declaring  on  a  contract  "  for  the  payinent  of  money  due  for  freight  and  car- 
lisg^  of  goods  on  delivering  of  the  bill  or  lading,**  it  is  neceuary,  by  averments,  to 
ivv,  that  freight  has  become  due,  either  from  Sie  voyage  having  been  performed,  or 
^  a  special  stipulation  to  par  it  ab  ante.    2  B.  8c  P.  521. 

1  A  plea  in  answer  to  a  demand  for  freight,  that  the  vessel  was  unserviceable  for 
^  of  repairs,  (which  the  owner  had  covenanted  to  make)  must  distinctly  certify  that 
tt  was  occasioned  through  the  owner's  neglect.    10  East,  555.        ' 
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90  to  coimacc  (rttoem  suuRtr  anH  otonn»*     Vide  Navigation,  (1 4^.) 
m^  conttact  10  eooH  be  ti^e  lalo^manitc*     Vide  Admiralty,  (E  10,  1 1.) 

[E8.b,     Bill  of  lading.]  (n) 
(E  9.)    Cqntract  by  policy  of  assurance^ 

A  policy  of  assurance  is,  when  a  merchant  gives  a  con^deration  in 

(ii)  1.  If  the  acknowledgment  in  a  bill  of  lading  is  guarded,  by  writing  **  contenti^ 
unknown,'*  the  bill  is  hot  evidence  either  of  property  in  the  consignee,  or  of  what  goods 
were  shipped.    3  Taunt.  303. 

2.  Where  the  freighter  has  appointed  the  destination  of  the  vessel,  and  the  master 
has  taken  in  goods,  and  sigped  bills  of  lading  accordingly,  he  cannot  change  it  without 
first  cecalliiu^  the  bills,  or  at  least  tendering  an  indemnity  ajeainst  them.  12  East,  381. 

3.  The  e&ct  of  each  bill  of  lading  in  a  set  is  equal;  so  tnat  the  one  signed  first  by 
the  captain  has  no  greater  force  than  the  one  signed  last.    1  T.R.  205. 

4.  When  the  master  of  a  ship  receives  goods  on  board,  and  gives  a  receipt  for  them, 
he  is  bound  not  to  deliver  the  bill  of  lading,  except  to  the  person  who  can  produce  the 
receipt  in  exchange  for  it.    2  Mars.  1 27.    6  Taunt.  433. 

5.  Indorsing  the  bill  of  lading  is  not  essential  to  the  transfer,  by  the  owner  of  » 
cai^,  of  his  property  therein.     5  Taunt.  74. 

6.  A.  deposits  goods  with  B.  as  a  security  for  money  advanced  by  B.,  with  a  pro- 
mise to  deliver  tm  bill  of  lading  when  it  should  arrive  mdorsed  to  B.  C.  is  employed 
as  a  broker,  to  dispose  of  the  goods  for  B.'s  benefit.  Before  the  bill  of  lading  arrives, 
the  foods  are  attached  in  the  mayor's  court  in  the  hands  of  C.  by  a  creditor  of  A. 
Held,  that  the  transfer  of  the  property  to  B.  was  complete,  though  the  biU  of  lading 
had  never  been  indorsed,  and  that  therefore  the  foreign  attachment  was  no  answer  to 
an  action  by  B.  against  C.  for  the  proceeds.    1  Mars.  286.    5  Taunt.  558. 

7.  A  bill  of  lading  to  deliver  to  the  consignee  or  his  assignees,  is,  by  the  custom  of 
merchants,  a  negotiable  instrument,  passing  the  property  in  its  contents  to  the  assignee. 

2  T.  R.  63.     S.  C.  5  T.  R.  683. 

8.  Where  a  bill  of  lading  is  indorsed  and  delivered  to  a  creditor,  as  a  security  for 
his  debt  on  his  own  account,  the  property  passes  to  him,  so  that  the  indoner  cannot 
afterwards  insure  it.  Secm^  where  the  intention  of  the  parties  was,  that  the  bill  should 
be  taken,  not  as  satisfaction  of  the  debt,  but  as  a  colUteral  security  only ;  where  the 
creditor  is  only  to  receive  the  net  proceeds ;  and  where  the  goods  remain  at  the  risk 
of  the  consignor.    1  T.  R.  745. 

9.  Indorsm^  a  bill  of  lading  without  oonsideratian,  does  not  transfer  its  oontcnii ; 
hence,  such  indorsement  to  an  agent,  that  he  may  receive  the  ^oods  mentioned 
therein,  will  not,  as  it  seems,  entitle  Imn  to  have  trover  for  them  m  his  own  name^ 
4  East,  211. 

10.  A  bona  fide  indorsement  by  the  consignee,  for  a  valuable  consideration,  tniMfers 
the  proper^,  though  the  vendee  knew  that  only  acceptances  of  the  consignee  not  due 
had  been  given  for  the  goods.    9  East,  506. 

11.  The  indorsement  by  a  factor,  the  indorsee  of  a  bill  of  lading,  for  value,  and 
without  notice,  of  goods  at  sea,  transfers  the  property.    4  Burr.  2051.    1  Blk.  628. 

12.  An  indorsement  and  delivery  of  a  bill  of  lading  by  way  of  pledge,  by  the  con- 
signee, though  without  notice,  is  unavailing.     4  Taunt.  24.    6  East,  17. 

13.  If  the  different  bills  of  lading  in  a  set  are  indorsed  to  difoent  persons,  the  title 
oi  the  first  indorsee  in  order  must  prevail.     1  T.  R.  205. 

14.  If  goods  shipped  by  order  and  at  the  risk  of  A.  under  Inlls^  of  lading  making 
them  deliverable  to  the  order  of  the  consignor,  who  transmits  the  invoice,  and  one  of 
those  bills  unindorsed  to  A.  are  delivered  to  A.  by  the  ciytain,  the  property  is  vested 
in  him,  notwithstanding  another  of  the  bills  is  sent  indor^  to  the  consignor's  agent, 
and  thouffh  A.  did  not  accept  the  Inll  drawn  for  the  amount.    4  East,  211. 

1 5.  Where  the  agents  ofme  consignee,  vdthout  his  prividr  or  confirmation,  substi- 
tute other  ^ods  in  lieu  of  the  original  cargo,  the  substituted  goods  do  not  pass  under 
a  previous  mdorsement  by  the  consignee  of  the  bill  of  lading.     5  Taunt.  74. 

16.  A  pledge  by  the  owner  (or  part  owner)  of  the  bills  ofladuig,  by  which  the  goods 
are  deliverable  on  payment  of  freight,  who  is  likewise  owner  of  the  vessel,  is  a  pledgt 
of  the  freight.    4  Taunt.  135. 

money 
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money  toothers,  to  assure  his  goods,  ship,  or  other  thing  by  him 
adventured,  upon  such  terms  as  may  be  agreed  between  the  merchant 
and  assurers.     Vide  st  43  £1. 12. 

This  usage  was  introduced  by  the  emperor  Claudius  Caesar,  and 
recorded  amongst  the  laws  of  Oleron,  and  afterwards  used  amongst 
merchants  in  £ngland,  and  since  in  other  kingdoms.     Ma.  105. 

And  by  the  st  49  El.  12.  it  appears,  that  this  usa^  is  common  when 
a  grand  adventure  is  made  in  parts  remote,  whereby,  if  the  ship  perishes, 
die  loss  is  divided  amongst  many. 

And  upon  this  statute  the  long  may  make  an  office  for  entry  of  poli- 
cies.   R.Hard.S51. 

By  the  instrument,  or  policy  of  assurance,  in  consideration  of  a 
premium  of  so  mxxdi  per  cent,  to  be  paid  by  the  merchant,  the  assurers 
assure  such  a  ship,  her  tackle  and  keel,  &c  from  London  to  such  a 
port;  and  if  the  ship,  &c  perish,  every  subscriber  pays  the  sum  by 
ium  subscribed  for  recompense  of  the  loss.     2  Sand.  200. 

So,  an  assurance  m^y  be  made  for  a  ship,  &;c.  in  her  voyage  to  such 
a  country,  or  port,  and  her  return  to  London.     2  Sana.  200. 

Or,  for  a  voyage  to  such  a  country,  and  to  trade  there,  and  return  to 
soch  a  port     Ibid. 

So,  it  may  be  for  the  goods  and  merchandizes  laden  in  such  a  ship. 
Ma.  106. 

Or,  for  such  and  such  goods  in  particular.    Ibid. 

Or,  for  goods  laden,  or  to  be  laden  in  any  ship  at  such  a  port,  or 
fix>m  such  a  country  to  London.    Skin.  327. 

So^  for  money ;  though  he  has  no  interest  in  the  ship  or  cargo,  ex* 
oept  what  he  lends  upon  bottomree  bond.  Cont  2  Ver.  269.  R.  ace. 
2  Vcr.  71T. 

So,  an  assurance  may  be  made  upon  ship  and  goods,  lost  or  not  lost 
S  Sand.  200.    (Vide  Ma.  l67.) 

Ffg*  the  goods  of  A.  without  account,  if  proved  that  A.  had  goods 
there^  thon^  the  pasdculars  are  not  proved.    Skin.  405. 

So,  it  may  be  made  for  the  lifo  of  any  person.    Ma.  107« 

So,  a  poliqr  may  be  explained  by  a  parol  agreement;  as,  thatit  shall 
not  take  e£fect  till  the  ship  arrive  at  such  a  pbice^  though  tfie  policy  \^ 
from  London.     Sal.  4M,  445.     Cont  Skin.  55. 

That  it  shall  be  for  the  ship  A.,  where  B.  b  commander;  though 
tbe  poli<7  by  mistake  was  for  the  ship  B.,  where  D.  was  commander. 
Per  Holt,  SaL  444. 

Soy  if  the  policy  has  a  blank  for  the  time  of  the  insurance,  it  shall  be 
belped  by  a  verdict     Semb.  F.  a.  275. 

If  the  ship  or  goods  insured  be  lost  in  whole  or  in  part,  every 
ttsarer  shall  make  recompence  according  to  his  subscription,  or  pn> 
raid  in  proportion  thereto.     Ma.  105.  108.  118. 

But  a  fraud  in  him  that  makes  the  assurance  will  excuse  the  assurer : 
as,  if  the  owner  of  a  decayed  ship  after  assurance  destroy  the  ship. 
Ma.  167. 

Or,  if  die  ship  perish  bv  his  de&ult    Ibid. 

Or,  the  de&ult  of  the  pilot     Ma.  109. 

Or,  the  ship  be  insured  as  the  ship  of  an  ally,  when  it  was  the  ship 
of  an  enemy.    Skin.  327. 

So, 
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So,  if  a  man  know^  the  ship,  &c«  to  be  lost  before  assurance.  Sho. 
324. 

Thouffh  the  assurance  was  for  the  ship,  lost  or  not  lost.     Ibid. 

So,  it  the  words  are  general,  without  saying,  lost  or  not  lost;  if 
the  ship  was  lost  before  assurance,  though  the  assured  did  not  know  it* 
Sho.  324. 

So,  if  the  voyage  be  changed,  or  a  deviation  made  by  the  default  of 
the  assured.     Sho.  324. 

Or,  of  the  master.     Sho.  325. 

Or,  the  goods  are  transferred  to  another  ship.     Sho.  325. 

So,  the  assurer  shall  not  be  charged  for  goods,  &c.  embezzled,  or 
stolen  by  any  of  the  mariners.     Ma.  1 09. 

Or,  taken  feloniously  out  of  the  ship.     Ibid. 

Though  the  assurance  be  against  pirates,  thieves,  &c.  for  it  shall  be 
intended  of  piiblic  thieves,  as  enemies,  pirates,  &c.     Ibid. 

So,  by  the  custom  of  merchants,  if  an  insurance  be  upon  goods  in  a 
ship  to  such  a  certain  value,  every  insurer  subscribing,  after  the  whole 
value  subscribed,  shall  return  his  premium,  and  shall  not  be  charged  for 
thegoods  lost     R. Sho.  133. 

Though  the  first  subscribers  prove  insolvent.     Sho.  133. 

So,  the  assurer  shaU  not  be  charged,  if  the  assured  does  not  perform 
the  terms  on  his  part :  as,  if  a  policy  has  the  words,  ^'  warranted  to  de- 
part with  convoy;"  for  tliat  imports  that  the  assured  shall  take  convoy 
for  his  security;  and  if  he  does  not,  the  assurer  shall  not  be  charged. 
R.  3  Lev.  320.     4  Mod.  60.     Sho.  326. 

And  it  is  not  sufficient,  that  he  took  convoy  for  his  departure,  if  he 
did  not  take  it  for  the  whole  Voyage.     R.  3  Lev.  320.    4  Mod.  60.    Sal. 
443.     [Doug.  72.  735.] 
.    If  the  ship  make  a  deviation  in  her  voyage.     4  Mod.  60. 

If  the  assured  act  contrary  to  his  agreement.     R.  4  Mod.  60. 

If  there  are  mutual  covenants,  and  the  one  is  the  cause,  whereby  the 
other  Cfmnot  be  performed.     Sho.  324. 

But  if  the  convoy  be  separated  by  tempest,  and  the  ship  in  search  of 
the  convoy  be  taken,  it  is  not  such  a  de&ult  that  the  assured  shall  lose 
^s  insurance.     R.  3  Lev.  321.     4  Mod.  60.     Sho.  326. 

So,  if  a  convoy  be  taken  at  the  usual  place,  viz.  at  the  Downs, 
though  he  depart  vrithout  it  from  London.  Per  three  J.  Holt.  cont.  Sal. 
443. 

So,  if  the  assurance  be,  till  the  ship  be  discharged  from  the  voyage, 
she  is  not  discharged  by  arrival  at  the  port,  till  me  goods  are  unladen. 
R.  Skin.  243. 

But  the  usual  perils,  expressed  in  policies  of  assurance,  against  which 
the  assurer  insures,  are 

(1)  Perils  of  the  sea.     Ma.  108. 

And  therefore,  the  assurer  undertakes  to  assure  against  all  damages 
by  tempest  or  shipwreck.     2  Rol.  248*  1.  35.    D.  Sal.  443.     Sho.  323. 

If  he  assure  against  perils  by  distress  of  weather,  tlie  assurer  shall  pay. 
if  the  ship  be  lost  in  the  sea,  not  if  it  be  lost  by  capture  of  an  enemy, 
R.  Skin.  3. 

So,  against  all  dangers  upon  the  sea  by  pirates,  or  men  of  war.  R* 
2  RoL  248.  L  40.     4  Mod.  60.     Sho.  622.     . 
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So,  ^gainst  seizure  by  the  government.     Dub.  Sal.  444. 

(2)  Tne  usual  hazards  expressed  in  policies  are,  men  of  war,  ene- 
mies, pirates,  rovers,  thieves.     Ma.  109. 

So,  against  barratry  of  the  master  himself.     Per  Holt,  Sho.  326. 

And  every  fraud  of  the  master  will  be  barratry ;  as,  if  he  run  away 
with  the  ship,  or  embezzle  the  goods.     R.  2  Mod.  Ca.  230. 

And  therefore,  it  is  sufficient  to  assign  a  breach,  and  find  by  the  ver- 
dict, quod  per Jr Of  idem  et  negligentiam  magistri^  S^c.     2  Mod.  Cq.  23 1 . 

But  mere  n^ligence  does  not  amount  to  barratry.  R.  2  Mod.  Ca. 
231. 

(3)  Restraint  of  princes,  embargo.     Ma.  110,  111. 

But  such  a  policy  does  not  assure  against  restraint  for  non-payment  of 
customs.    2  Ver.  1 76. 

Or,  if  the  assured  navigates  contrary  to  the  laws  of  the  country* 
2  Ver.  176.  (o) 

(o)  Ma&ike  Insurance. —  1.  Prapertie*  of,  A  policy  is  a  mere  contract  of  indem- 
taiy.    DougL  470. 

2.  SMecU  of,    Fraght  may  be  insured  for  part  of  the  vovage.     15  East,  3S4. 

3.  If  tne  goods  are  so  situated,  as  to  create  a  well-grounded  expectation  of  freight 
being  raised,  freight  is  insurable  and  recoverable.     1  B.  &  P.  636. 

4.  The  expected  profits  of  goods  employed  in  trade  on  the  coast  of  Africa,  are  in- 
ouBble.    2  bast,  544. 

5.  Insurance  on  imaginary  profit  from  Bourdeaux  to  Hamburgh,  (explained  to  mean 
profit,  which  a  cargo  of  indigo  would  produce  on  sale  thereof  at  Hamburgh,)  held  good. 
2  EaaXj  549. 

6.  TTmt  an  assured  on  profits  may  recover,  it  must  appear  that  there  would  have  been 
some  profit,  had  not  the  peril  happened.    6  East,  316. 

7.  Expected  profits  may  be  insured  by  an  open  policy.    16  East,  216. 

8.  A  person  having  a  respondentia  interest,  cannot  msure  it  as  an  interest  on  the 
Soods.    3  Burr.  1394.     1  Blk.  396. 

9.  A  policy  may  be  effected  generally  ^  upon  ship  or  ships."    2  H.  B.  343. 

10.  Nature  of  the  interest.  If  the  assured  be  interested  when  the  risk  commenced, 
though  he  was  not  when  the  policy  was  made,  it  is  sufficient.  2  Taunt.  237.  2  B.  & 
P.  153.  155. 

11.  A  joint  tenant  or  tenants  in  common,  has  such  an  interest  in  the  entirety,  as  will 
entide  him  to  insure.    2  B.  &  P.  240. 

12.  An  equitable  interest  is  insurable.     2  T.  R.  187. 

13.  The  chance  of  a  grant  from  the  crown,  gives  no  right  to  insure  the  subject-mat- 
ter.   11  East,  428. 

14.  Property  fiable  to  seizure  for  an  act  already  done,  is  insurable.    B  T.  R.  562. 

15.  The  right  to  firei^ht  results  from  the  right  of  ownership  in  the  vessel;  the  owner, 
therefore,  alone  has  an  msurable  interest  in  the  freight.    5  T.  R.  709. 

16.  If  a  ship  and  freight  are  insured,  and  the  ship  is  lost  whilst  careening,  before  the 
cargo  is  put  on  board,  the  insurer  is  liable  for  the  ship  only,  and  not  for  the  freight  she 
mi^t  have  earned.    2  Str.  1251. 

17.  Ships  belonging  to  a  foreign  power  are  detained  by  his  majesty's  orders ;  commit 
floaers  are  duly  appomted  by  the  kmg,  to  manage,  sell,  and  dispose  of  them  to  the  best 
advantage  accordmg  to  instructions  to  be  by  him  given,  who  insure  with  the  assent  of  the 
lords  of  the  treasury.  War  is  afterwards  declared  against  the  foreign  power ;  the  ships  are 
condemned  as  prize ;  a  loss  happens,  and  the  commissioners  sue  on  the  policy,  averring 
the  interest  to  be  in  the  king.  Objected,  1.  That  the  king  held  no  interest  in  the  ships 
vhen  the  insurance  was  made;  2.  That  it  was  not  made  on  his  behalf;  3.  That  it  had 
not  been  ratified  by  him.  Objections  over*ruled.  1  Taunt.  325.  2  N.  R.  269.  3  B.& 
P.  75.     8T.R.13. 

18.  Tlie  captor  of  a  vessel  taken  as  prize  has  an  insurable  interest.    8  T.R.  1 54. 

19.  The  captors  of  property,  in  a  conjunct  expedition  by  the  navy  and  army,  against 
a  fortress  on  we  land,  since  45  Geo.  3.  c  72.,  have  an  insurable  interest  before  con- 
demnadon.    11  East,  619. 

20.  A  creditor  has  an  insurable  interest  in  ^oods  conrioned  by  the  debtor,  of  his  own 
>ccordy  to  a  third  persoPy  intrust  for  the  creditor,    l  B.&P.  315. 

21.  A 
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21.  A  debt  which  wues  ia  consc^quence  of  the  articTes  insured,  and  which  would 
have  given  a  lien  upon  it,  g^ves  an  insurable  interest  pro  tanto,     1  B.  &  P.  316. 

22.  The  consignor's  ^neral  agent,  through  whom  the  bills  of  lading  are  transmitted 
to  the  consignee,  with  instructions  to  forward  them,  that  the  consignee  may  have  an 
opportunity  of  insuring,  may,  on  the  consignee's  repudiating  the  transaction,  insure  in 
his  own  name.     1  B.  &  P.  316. 

23.  Property  purchased  with  the  proceeds  of  an  ill^al  cargo,  is  insurable.  8  T.  R* 
562. 

24.  Receiving  payments,  as  for  a  total  loss  on  a  cloture,  does  not  preclude  the  assured 
suing  and  labounng  to  obtain  restitution ;  who  therefore  may  insure  any  interest  thereby 
acquired  in  the  subject-matter.    1 4  East,  522. 

25.  A  case  in  which  the  assured  was  held  to  have  an  insurable  interest  as  upon  8 
hotch-potch  right,  and  also  as  representing  on^,  the  common  agent  of  all  concerned. 

14  East,  522. 

26.  An  alien  in  possession,  as  owner  of  a  vessel  belonging  to  his  country,  has  an  in* 
surable  interest,  wnether  or  not  the  lawi'ul  owner.    2  Taunt.  237. 

27.  Monkey  lent  on  bottomree  or  respondentia,  shall  be  lent  only  on  the  ship,  or  on 
the  goods,  and  shall  be  so  expressed  in  the  bond;  benefit  of  salvage  to  the  lender,  whp 
alone  may  make  assurance  on  the  money  lent,  and  no  borrower  shall  recover  more  than 
his  interest,  exclusive  of  the  money  borrowed ;  and  if  his  share  amounts  not  to  the 
money  borrowed,  he  shall  be  responsible  to  the  lender  for  the  difierence,  with  interest^ 
though  the  ship  is  lost.    19  G.  2.  c.  37. 

28.  In  all  actions,  plaintiff  is,  on  fifteen  days'  request,  to  declare  how  much  he  has- 
insured,  and  how  much  he  has  borrowed  at  bottomree  or  respondentia.  And  defendant 
may  pay  money  into  court.    19  Geo.  2.  c.  37. 

29.  Void  and  avoided. -^Fehe  warranty  in  a  policy  of  insurance  will  vitiate  it^ 
though  the  loss  happen  in  a  manner  not  imected  by  sucn  fidsity.  3  Burr.  1419.  1  Blk» 
427. 

30.  If  the  assured  ask  leave  of  the  indemnitors  to  carry  a  letter  of  marque,  which  sa 
refiised,  notwithstanding  which  it  is  taken  out,  this  vacates  the  policy,  though  the  in- 
tention was  not  to  make  use  of  it,  and  though  it  was  not  used,  on  the  voyage  insured* 
5  T.R.  580. 

31.  That  the  taking  a  letter  of  marque  on  board  may  avoid  a  policy,  it  must  be  valid 
in  all  its  circumstances.    6  T.  R.  379. 

32.  If  a  ship  insured  is  condemned  for  carrying  simulated  papers,  contraiy  to  the  law  of 
nations, without  having  any  liberty  in  the  policy  to  do,  the  underwriters  are  discharged. 

15  East,  46.    Id.  70. 

33.  Whether  the  taking  on  board  prisoners  of  war  increases  the  risk,  is  a  question  of 
fact  for  the  jury.     1  Taunt.  227. 

34.  If  eoods  are  insured  on  board  a  ship  from  London  to  Nantz,  with  liberty  to  call 
at  Ostend,  and  she  is  cleared  only  for  Ostend,  but  sails  directly  for  Nantz,  tnat  being 
the  known  course  of  trade,  in  order  to  save  certain  duties,  both  here  and  in  France 
there  is  no  fivud  on  the  underwriter  so  as  to  dischai^  the  policy.    Dougl.  251. 

35.  If  an  insurance  u  made  before  the  commencement  of  hostilities,  but  when  an 
immediate  war  is  umversaily  expected,  ^he  insured  is  not  bound  to  give  the  under^ 
writer  notice,  though  the  ship  ooes  not  sail  till  after  the  war  commences.    Dougl.  251. 

56.  Taking  out  a  fidse  custom-house  clearance,  necessarily  and  in  the  bond  fide  fur* 
therance  of  a  lawful  adventure,  does  not  vacate  the  policy.     1 1  East,  135. 

37.  The  master  of  a  vessel,  subjecting  her  to  detention  under  an  embai^o,  in  pur- 
suance of  the  preconcerted  purposes  of  the  freighter  and  owner  at  the  increased  hazard 
of  the  underwriter  on  ship,  does  not  vacate  the  policnr.    7  Taunt.  462.     1  Moore,  163* 

38.  Where  freighters  were  to  pay  a  gross  sum,  if  tne  shipping  a  return  careo  in  a  fo- 
reign country  was  prevented,  an  insurance,  whereby  the  underwriters  agreed  to  pay  a 
total  loss,  in  case  the  ship  was  not  allowed  by  the  government  of  that  country  to  load  a 
return  cai]p;o,  was  held  l^al.    11  East,  232. 

39.  An  msurance  against  the  event  of  a  carso  not  being  sufiered  to  be  landed,  is  legal,. 
and  an  indemnity  for  any  loss  proved  to  have  oeen  ther^  sustained.    12  East,  124. 

40.  The  master  ma^  insure  nis  wages.    2N.R.206. 

41.  Where  the  policy  is  valued,  the  circumstances  of  an  alien  enemy  having  a  dit- 
tinpt  interest  throughout  tfao  entirety,  is  immaterial.    3  Taunt.  506. 

42.  Where  a  vessel  is  chartered  on  a  voyage  out  and  home,  and  a  licence  is  requi- 
rite  to  legalize  the  homeward  adventure,  otherwise  prohibited  by  the  navigation  act,  the 
licence  need  onlv  be  obtained  before  sudi  adventure  commences.  There&e  the  unde1^ 
writer  b  liable  for  a  loss  before  it  had  commenced.    4  Tannt.  856. 

43.  The  St.  42  Geo.  3*  c.  77.  authorize?  sny  British  vessel  to  trade  as  well  as  to  fish 

on 
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« the  wtttcfn  ooatt  of  South  Ainerica,  within  the  timits  theran  prescribed ;  and  the 
45  Geou  3.  c  54.  nves  the  same  privilege  to  neutral  vessels  as  are  given  by  42  Geo.  3, 
to  Britkli  dups.  Tlierefore,  a  voyage  at  and  from  Lima,  or  any  other  port  or  ports 
of  Sooth  America,  by  a  Portuguese  ship,  ha\dng  a  licence,  was  he)d  to  be  protected  by 
the  two  acts.     Mars.  440.     7  Taunt  195. 

44.  An  insurance  on  a  voyage  expressly  prohibited  by  the  laws  of  this  country,  is 
vAL    DoQgl.  S54. 

45.  An  insurance  of  enemy's  property  is  void,  bdns  illegal.    6  T.  R.  3S. 

46L  A  sailor  cannot  insure  his  wages,  or  any  thing  Uiat  he  b  to  receive  at  the  end  of 
tfe  ni3Me  in  lieu  of  wages,  as  slaves,  for  instance.    7  T.  R.  157. 

47.  AiUing  to  an  insurance  contract  by  several,  whereby  th^  engage  to  insure  each 
other's  duns  separatelv,  in  certain  proportions,  that  in  case  ot  the  insolvency  of  any 
inemben,  the  rest  shall  be  answerable  tor  his  subscription,  avoids  it.     7  T.  R.  558. 

48.  A  poliqF  on  ship  is  avoided  by  illegal  traffic  at  the  place  at  and  from  which  she  is 
iaairaL    8T.R.562. 

49.  Tlie  insurance  of  an  alien  of  an  adventure,  in  violation  of  our  municipal  regular 
tiou,  is  not  merely  void,  but  Uleg^,    5  B.  &  P.  5f. 

5Di  By  19  G.  t.  c.  57.  no  insurance  can  be  made  on  any  ship  or  goods  of  the  king 
ot  his  subjects,  interest  or  no  interest,  or  without  benefit  of  salvage. 

51.  But  privateers,  and  goods  from  the  dominions  of  Spain  and  Portugal,  may  be  so 
unred.    19  6.  S.  c.  57. 

58.  Whether  a  policy  is  a  wagering  poHc^,  or  upon  interest,  depends  upon  the  hctB, 
sad  not  upon  the  understandinfof  the  parties.     1  T.  R.  504. 

53.  An  s^eement  to  pay  SoL  to  the  defendant  at  the  next  port  a  ship  should  reach, 
pnnided  that  if  she  did  not  save  her  passage  to  China,  the  defendant  would  pay  to 
tile  plaintiff  1,000/.  at  the  end  of  one  month  after  she  arrived  in  the  river  Tnames» 
vithout  reference  to  any  property,  though  one  of  the  parties  had  some  goods  on  board, 
fishle  to  suffer  by  the  loss  of  the  season,  is  a  wagering  policy  within  19  Geo.  S.  c.  57. 
Cowp.S85.  ^ 

54.  A  policy  upon  the  sex  of  a  penpn  is  a  wagering  policy,  within  14  Geo.  5.  c  48* 
C(wp.757- 

55.  A  valued  policy  of  insurance  u  not  to  be  consdered  a  wager  policy,    s  Burr. 

1167. 

56.  The  insured  is  entitled  to  recover  as  for  a  total  loss,  upon  a  mixed  policy  of  iuAi- 
nace,  of  a  peculiar  sort,  and  valued  policy,  ifafiurone,  bemg  vrithin  the  excqition  of 
«.  19  Geo.  S.  c  57.    4  Burr.  1966. 

57.  Potides  on  foreign  sh^  and  property  are  not  within  19  Geo.  2.  c  57.    DougL 

3l€. 

58.  If  &ct8,  not  disclosed  by  the  broker  for  the  insured,  in  a  representation  of  the 
<ttte  of  the  ship,  appear  matmd  to  the  jury,  though  they  did  not  to  the  broker,  who 
nerely  on  that  account  abstained  from  mentioning  them,  the  insurance  is  void.    DougL 

306. 

59.  It  is  sufficient  if  the  assured,  in  making  the  assurances,  communicate  fairly  the 
prasent  state  of  the  shqp,  and  lay  open  such  cvcumstances,  pro  and  can,  as  may  lead  the 
^Bsanr  to  make  further  inquiries  concerning  Uie  prior  state  of  the  ship.  5  Smith,  494. 
'  Esst,  457. 

60.  Every  intelligenoe,  thou(^  eventually  it  prove  fiilse,  which  may  influence  the 
iDKlerwritcr's  determinadon,  nmst  be  conununicated.  14  East,  494.  5  Taunt.  57. 
iN.R.14. 

^1*  A  concealment  by  the  captain  from  the  owners,  of  a  material  injury  sustained,  is, 
*  between  the  owner  and  underwriter,  a  concealment  by  the  owner.^    i  M.  &  S.  55. 

62.  Nothing  need  be  communicated  but  what  is  material  to  the  risk.    9  H.  B.  544. 

W.  A  material  conceahnent,  though  without  fraud,  vitiates  the  p<^cy.     1  N.  R.  14. 

64.  The  materiality  of  any  communication  is  not  to  be  tried  by  the  event.  14  East, 
^.    5  Taunt  57. 

€5.  Concealment  of  the  true  port  of  loading  will  vitiate  a  policy.    1  Blk.  465. 

66.  Insurance^  I2th  November,  from  Oporto  to  London.  The  concealment  of  the  two 
Wlowinglettersfromthe  correspondent  at  the  loading  port,  was  held  material:-- 11th  Oct. 
•Wearelo«ihigthewmesontheStag,  Capt.W.,  who  pretends  to  «ul  aftertMnor- 
'w.".^  13th  Oct.  inclosing  the  bills  of  lading  filled  up  •*  with  convoy.      1  M.  &  S.  1S» 

/7.  Where  the  insurance  was  on  goods  from  Berdcrywe  to  London,  ^  suppresoon 
<»ftletter,  dated  a fbrtnigju  back,  and  rccdved  the  day^efore,  atatm^  that  the  caipta^ 

»ould  tail  next  day,  and  denrinf  that  if  the  ship  had  not  arrived^  to  insure  as  low  m 
PwriWe,  was  held  material.    1  N.R.  14.  ^  ,       ^,  .^ .  -^  _ 

W.  A  letter  stating  thai  die  ship,  which  ought  to  have  gone  to  Fahnoutb  to  jom  con^ 


94  MERCHANT. 

voy,  had  been  seen  at  sea  without  convoy,  and  that  this  was  supposed  to  hare  been 
occasioned  by  contrary  winds,  should  be  communicated.     1  Mars.  99.     5  Taunt  359. 

69.  If  the  circumstance  of  advice  having  been  received  that  the  ship  was  leaky  and 
suddenly  disappeared,  be  concealed  from  the  insurer,  the  policy  is  void,  though  the  ship 
be  not  lost,  but  captured.    2  Str.  1 183. 

70.  The  fact  that  a  ship,  insured  at  and  from  a  place,  has  not  yet  reached  it,  ne^  not 
be  communicated  to  the  underwritd^,  unless  demanded.    14  East,  479. 

71.  It  need  not  be  communicated  to  the  underwriters  that  the  ship,  though  British 
owned,  is  foreign  built,  and  so  entitled  to  sail  without  convoy.    3  B.  &  P.  809. 

72.  Not  communicating  the  fact  that  two  vessels,  which  leh  much  about  the  time  as 
the  one  insured  was  expected  to  leave,  had  arrived,  but  which  were  considered  faster 
•ailers,  held  immaterial.     1  N.R.  151. 

73.  Under  a  policy  at  and  from  London,  the  fact  that  the  ship  has  sailed  need  not, 
unless  demanded,  be  communicated.    3  Taunt.  381. 

74.  The  time  of  a  ship's  sailing  is  not  in  general  a  circumstance  necessary  to  be  com- 
municated to  the  underwriters,  exc^t  in  the  case  of  a  missing  ship.  1  Mars.  117. 
5  Taunt.  430. 

75.  An  underwriter  is  presumed  to  know  the  nature  and  peculiar  circumstances  of 
the  branch  of  trade  to  which  the  insurance  relates.    4  East,  590. 

76.  Facts  against  sea-worthiness  need  not  be  communicated  unless  required.  4  East, 
590. 

77.  A  case  in  which  the  question  was,  whether  there  had  been  a  material  conceal- 
ment on  insuring  an  African  trader.    7  E^t,  457.    3  Smith,  424. 

78.  A  representation  need  be  only  substantially  performed.    Cowp.  785. 

79.  An  msurance  made  under  a  misrepresentation  is  void;  whether  it  arose  from 
fraud  or  negligence,     l  T.R.  12. 

80.  A  representation  coupled  with  a  refusal  to  warrant,  shews  an  intention  to  ex- 
clude it  from  the  contract.     16  East,  176. 

81.  On  a  representation  that  a  ship  was  seen  safe  on  such  a  day,  at  a  certain  latitude 
or  point  in  the  voyage,  if  it  turn  out  that  she  had  got  safe  to  the  point  represented,  but 
was  lost  two  days  before  the  day  mennioned,  the  difference,  though  by  mistake,  is  m»> 
terial.    Dougl.  260. 

82.  A  policy  being,  at  and  from  L'Orient  to  the  Isles  pf  France  and  Bourbon,  and  to 
all  or  any  ports  and  places,  where  and  whatsoever,  in  the  East  Indies,  China,  Persia,  or 
elsewhere,  beyond  the  Cape  of  Good  Hope,  from  place  to  place,  during  the  ship's  stay  and 
trade,  backwards  and  forwards,  at  all  ports  and  places,  and  until  her  ss?e  arrival  in  France, 
—although  the  insured,  by  a  representation  wafered  to  the  policy  at  the  time  of  under- 
writing, state  that  the  ship  intended  to  sail  in  September  or  October,  and  to  go  to  Ma- 
deira, the  Isles  of  France,  Pondicherry,  China,  and  L'Orient,  —  if  the  insumi  really 
intended  that  the  ship  should  sail  as  early  as  represented,  and  that  she  should  go  to  China, 
the  policy  is  not  discharged,  though  he  afterwards  change  his  intention,  and  the  ship 
does  not  sail  till  December,  and  ^es  to  Bengal,  and  not  to  China.    Dougl.  284. 

83.  A  representation  that  a  ship  is  expected  to  sail  on  such  a  day,  from  the  coast  of 
Africa,  is  not  material,  though  it  turn  out  that  she  actually  sailed  six  months  before* 

Dougl.  305. 

84.  The  assured  goods  is  not  concluded  by  a  representation  made,  bondJSdt,  and 
upon  probable  expectation,  as  to  the  time  of  sailing.    10  East,  415. 

85.  where  the  insurance  is  only  for  part  of  the  voyage,  the  ultimate  destination  need 
not  be  communicated.    1 5  East,  324. 

86.  Where,  on  the  insurance  of  a  voyage  infuiuro,  a  rqpresentadon  is  made  of  the 
ship's  previous  destination,  which  b  true  in  fact ;  unavoidably  changing  the  destination 
afterwards  will  not  discharge  the  underwriter.     1  B.  &  P.  200. 

87.  A  representation  made  to  the  first  underwriter  extends  to  all  the  others.    Dougl. 

J05. 

88.  A  misrepresentation  to  the  first  underwriter  afiects  the  policy  as  to  all  subsequent 

underwriters.    Cowp.  786. 

89.  How  far  a  r^resentation  to  one  underwriter  shall  enure  for  the  others,  and 
what  shall  be  evidence  of  it.    3  East,  572. 

90.  Representations  made  by  the  broker  to  the  first  underwriter,  but  to  the  first  alone, 
jure  available  for  the  others.    4  Taunt.  869. 

91.  An  insurance,  in  the  conunon  form,  upon  a  ship  chartered  to  the  East  India 
Company,  and  whose  dbtinct  voyage  is  afterwards  changed,  continues  though  the  alter- 
ation was  pardy  for  the  benefit  ot  the  assured.     1  Taunt.  463. 

92.  If  a  ship  sail  on  a  voyage  different  from,  although  coinciding  in  part  with  that 
insured,  the  policy  is  discharged,  although  the  loss  happen  before  she  comes  to.  the 
dividing  point.    Dougl.  1 6. 

93.  A 


Contracts  of  Metxiiants.  95 

.  93.  A  deviation  occasioned  by  stress  of  weather,  does  not  vacate  the  policy.  Nor  is 
the  vessel  obliced  to  return  to  the  point  at  which  die  deviation  commenced.  So  that  if 
that  point  be  her  loading  port,  ana  her  caigo  not  complete  when  she  left  it,  she  may 
finisfa  her  lading  at  the  port  to  which  she  is  driven.    2  T.R.  22. 

94.  An  involuntary  deviation  does  not  avoid  the  policy,  though  not  occasioned  by  a 
peril  insured  against.     1  N.  R.  181.  < 

95.  Deviation  occasioned  by  force,  and  deviation  occasioned  by  necessity,  are  the 
same,     l  N.  R.  181. 

96.  A  deviation  from  necessity  is  justifiable.     1  B.  &  P.  313.    Dougl.  291. 

97.  If  an  insured  ship  quit  the  course  described  in  the  policy,  firom  necessity,  she 
must  pursue  the  new  voyage  of  necessity  in  the  direct  course,  and  in  the  shortest  time. 
Dougl.  284. 

98.  Where  from  a  certain  point,  there  are  different  courses  to  the  port  of  destination, 
each  having  advantages  and  disadvantages,  and  the  custom  is  for  tne  captain  to  elect 
according  to  circumstances ;  deprivins  nim  of  this  election,  without  acquainting  Uie 
andervmter,  avoids  the  policy.    7  T.K.  162. 

99.  Sailing  from  the  port  of  lading  to  the  usual  place  of  rendezvous,  for  the  sake  of 
joining  convoy  (there  being  a  warranty  to  sail  with  convoy)  there  ready,  thou^  such 
place  be  out  of  the  line  of  die  voyage.  Cowp.  601. 

100.  Semble,  it  is  no  deviation  to  delay  for  the  purpose  of  giving  assistance  to  a  ship 
in  cfistress.    2  Smith,  214.    6  East,  45. 

101.  A  policy  is  not  avoided  by  trading  at  an  intermediate  port,  at  which  the  vessel 
has  lawfully  touched,  provided  the  risk  is  not  thereby  enhanced  or  the  voyage  delayed. 
9  East,  195.     1  Taunt.  450. 

102.  A  policy  is  not  vacated  by  taking  in  provender  for  stock,  at  a  port  at  which  the 
vessel  has  lawfully  touched,  thoud|i  she  ssuled  under  a  necessity  of  so  doing,  provided  no 
delay  is  thereby  occasioned.     1 1  East,  347. 

105.  An  unauthorized  restriction,  imposed  by  the  assured  on  the  captain's  election, 
is  immaterial,  where  the  event  proves  that  he  would  have  had  no  opportunity  of  mak- 
ing one.     1  M.&S.  46. 

104.  On  a  policy  at  and  from  Penambuco,  or  any  other  port  or  ports  in  the  Brazili 
to  London,  **  beginninff  the  adventure  from  the  loading  the  goods  on  board  the  ship, 
on  the  termination  of  her  cruise,  and  preparing  for  her  voyage  to  London."  The  ship, 
on  the  termination  of  her  cruise,  toucliea  at  Penambuco,  but  failing  to  procure  a  caiso 
there,  she  proceeded  for  St.  Salvador,  and  was  lo^t  on  her  vovage  toither.  Held, 
that  the  ship's  proceeding  for  St.  Salvador  was  no  deviation.     1  Mars.  149.    5  Taunt. 

480. 

105.  Where  a  captain,  on  a  voyage,  delayed  by  adverse  winds  and  danger,  puts  into 
a  place  of  safety  in  hu  course,  and  sends  ashore  for  provisions,  (altnouah  he  transmits  a 
letter  at  the  same  time,)  it  b  not  a  deviation,  and  it  is  a  question  to  which  the  jury  are 
competent.     1  Price^  195. 

106.  A  deviation  intended,  if  the  loss  happen  before  it  take  effect,  does  not  dia- 
charge  the  policy.    Dou£l..361. 

107.  An  mtention  to  deviate  is  immaterial,  provided  the  voyage  on  which  the  ship 
sails,  is  that  insured.    2  H.  B.  343. 

108.  If  a  ship  is  insured  from  one  port  to  another,  but  takes  in  goods  to  be  delivered 
at  a  third,  and  is  lost  before  she  comes  to  the  dividing  poipt  of  the  two  voyages,  the  in- 
surer is  liable.    Str.  1249.    2  H.  B.  343. 

109.  An  alteration  in  a  policy  on  goods  generally,  defining  the  particular  species, 
avoids  it  as  against  those  underwriters  who  So  not  assent.    4  Taunt.  330. 

1 10.  An  assured  cancelling  the  date  of  warranty  of  sailing  in  the  body  of  the  policy, 
and  substituting  a  different  (uite  in  a  memorandum  in  the  margin,  discharges  those  un- 
derwriters who  do  not  sign  the  memorandum.     7  T^unt.  416.     1  Moore,  114. 

111.  A  letter  written  by  the  captain  to  the  broker  after  an  unavoidable  deviation, 
requesting  the  opinion  of  the  underwriters  on  the  case^  with  a  viei^  to  further  pro- 
ceedmcs  with  the  broker's  answer,  that  he  thinks  the  policy  at  an  end,  will  not  warrant 
a  oon(£ision  that  the  captain,  who  afterwards  sails  to  complete  the  adventure,  had 
abandoned  the  policy.     I  B.  &  P.  313. 

,112.  An  insurance  of  the  latter  part  of  an  integral  voyage,  illegal  in  its  commence- 
ment,  is  void.    8  T.  R.  31.  .      ^ 

113.  A  valued  policy  on  goods  to  be  thereafter  specified,  is  avoided  m  ioto,  if  the 
shipment  of  any  portion  specified  is  illegal.     1 1  East,  502. 

114.  An  insurance  against  British  capture,  amongst  other  risks,  is  only  void  pro 
tmmto.     1  M.  &  S.  52. 

115.  Several  owners  of  different  ships  having  entered  into  a  bond  to  a  trus- 

tee. 
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tee,  binding  themselves  and  their  assisns  to  indemnify  each  other  to  a  certiun  amount,  if 
any  other  ships  should  be  lost ;  andone  of  them  having  sold  his  ship,  and  she  beine 
afterwards  lost,  the  others  are  not  liable  under  the  bon^  unless  the  vendor  has  sol<^ 
together  with  the  ship,  his  interest  in  the  agreement  of  indemnity.  Dougl.  565. 
S  Burr.  1512.,  that  an  agreement  by  the  assured  to  indemnify  a  purchaser  in  case  of 
loss,  is  a  continuation  ot  his  interest. 

116.  T^e  refusal  of  a  prize  court,  reversinff  a  condemnation,  to  allow  the  impdlant 
costs  and  damages,  does  not  enure  to  dischai^e  the  underwriter,  at  least  wnere  it 
proceeds  on  the  ground  of  an  ex  parte  ordonnance.    2  N.  R.  484. 

117.  By  50  G.  5.  c.  S3,  s.  8.,  and  54  G.  3.  c.  80.  s.  10.,  ship-owners  cannot  insure 
cargoes  of  slaves^  except  seapperils,  pirates,  insurrection,  hostile  capture,  ban-atry,  op 
fire. 

118.  Construction  of,  —  The  terms  of  a  policy  are  to  be  understood  in  their  plain, 
ordinaiy,  and  proper  sense,  unless  they  nave  generally,  in  respect  to  the  subject- 
matter,  as  by  the  known  usaee  of  trade  or  the  like,  acquired  a  pe^culiar  sense,  (fistinct 
from  the  popular  sense  of  tne  words;  pr  unless  the  context  evidently  points  out, 
that  they  must,  ui  the  particular  instance,  and  in  order  to  eflectuate  the  immediate 
intention  of  the  parties,  be  understood  in  some  other  special  and  peculiar  sense. 
4  East,  150. 

1 10.  Expresnons  introduced  into  a  policy  may  be  extended  in  construction  beyond 
then:  ordinary  signification,  with  reference  to  the  peculiar  situation  of  the  destined 
country.    15  East,  S78. 

ISO.  A  policy  is  considered  as  a  contract  vberrtma  fideiy  and  always  receives  a  liberal 
construction  for  the  benefit  of  trade  and  of  the  assured.    1  Burr.  549.    1  B.  &  P.  516. 

131.  Where  a  charter-party  has,  by  the  custom  of  trade,  ac^[uired  a  definite  mean- 
ing, an  insurance  on  property  under  it  must  be  construed  with  referehce  to  that 
meaning.    1  Taunt.  465. 

Its.  A  policy,  unless  otherwise  exjHressed,  imports  that  the  assured  is  interested  in 
the  subject-matter.    5  Taunt.  515. 

185.  Even  admitting  that  a  mere  hope  of  expectation  is  insurable,  it  is  not  covered 
by  a  policy  bv  which  the  parties  mean  to  insure,  not  the  expectation,  but  die  subject- 
matter  out  ot  which  it  arises.    5  T.  R.  709. 

124.  To  recover  upon  a  policy,  the  loss  must  be  a  direct  and  immediate  conse- 
quence of  die  peril  insured  against ;  not  a  remote  one.    1  T.  R.  150. 

125.  lliere  is  an  implied  exception  against  loss  arismff  from  an  antecedent  injury 
sustained  by  the  vessel,  which  ought  to  have  been,  but  was  not,  muie  known. 

1  M.  &  S.  3S. 

126.  SemUe,  that  in  the  construction  of  a  policy  of  insurance,  the  particular  state 
of  the  commerce,  touching  which  the  insurance  is  made,  may  be  looked  at  as  a  guide. 

2  M.  &  S.  27. 

127.  Where  a  vessel  is  insured  from  one  port  to  another,  the  policy  attaches  though 
the  may  have  left  the  port  before  the  day  named  therein.  But  then  she  must  have 
left  on  the  voyage  insured ;  since,  if  she  sailed  on  a  different  one,  the  insurance  never 
attaches.    2  T.  K.  50. 

128.  A  policy,  **  at  and  fi^m'*  a  place,  does  not  import  that  the  ship  u  now  there; 
it  is  sufficient  if  she  arrive  there  so  soon  that  the  risk  be  not  materially  varied. 
14  East,  479. 

129.  That  a  policy  on  goods  at  and  from  X.,  **  beginning  the  adventure  from  the 
loading  thereof  aboard,"  or  **  abroad  atX.,'*  may  attach,  they  must  have  been  laden  at 
X.     2  Taunt.  416.     15  East,  16. 

150.  Policy  on  goods  at  and  fix>m  G.,  be^ning  the  adventure  firom  the  loading,  does 
not  cover  goods  l»den  before  the  ship's  arrival  at  G.    4  Taunt.  628. 

151.  A  policy  on  goods  at  and  fi*om  X.  to  Y.,  from  the  loading  thereof  on  board 
wheresoever,  attaches  upon  goods  lading  previous  to  arrival  at  X.,  though  not  landed 
and  re4oaded  there.    1  M.  &  S.  418. 

1 52;  That  a  policy  on  ship  and  goods  **  and  at  from  all  and  eveiy  port,  Sec  on  the  coast 
of  Brazil,  and  after  1 7th  September  to  the  Cape  of  Good  Hope,  beginning  the  adven- 
ture upon  the  goods  ftom  the  loading  thereof  aboard  the  sain  ship,  at  all  or  every  port, 
&c  on  the  coast  of  Braal ;  and  firom  17th  September,  1800,  with  liberty  to  sail  to,  &c. 
any  places  backwards  or  forwards,  under  the  Portuguese  government ;  with  a  return  of 
premium  should  the  ship  have  arrived,  or  the  risk  nave  ^erwise  ceased,  on  or  before 
17th  Sqitember,  may  attach ;  the  loading  must  be  on  the  coast  of  Brazil.    4  East,  150. 

155.  Sembie^  where  by  the  usajge  of  a  particular  trade  the  cargo  is  shifting  during 
the  adventure,  it  is  covered  by  an  insurance  on  goods.    8  East,  575. 

1 54.  A  loading  and  re-loading  at  X.,  of  a  .portion  of  the  goods  already  on  bonrd,  suf- 
ficient 
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fideot  to  enable  the  custom-house  officers  to  inspect  and  examine  the  whole  cai^' 
vas  held  a  soffident  loading  at  X.,  within  a  policy,  free  from  average  on  goods  at  and 
from  X.  to  Y^  from  the  loading  thereof  on  board ;  the  &ct  that  they  were  already 
on  board  haying  been  communicated.     16  East,  176. 

135.  An  insurance  is  made  upon  goods  at  and  from  Gottenburgh  to  the  ship's 
port  to  discharge  in  the  Baltic,  "  banning  the  adventure  upon  the  said  goods,  from 
the  loading  thereof  on  board  the  said  ship/'  The  goods  must  be  loaded  at  Gk>tten- 
bm]^,  or  the  policy  never  attaches ;  so  that,  if  they  are  loaded  at  an  anterior  port, 
sod  the  vessel  arrives -with  them  at  Gottenburgh,  and  is  afterwards  lost,  on  her 
voyage  to  her  port ,  of  dischaige,  the  underwriter  is  not  liable.  There  may  be 
eood  reason  for  requiring  that  the  loading  should  be  at  Gottenbuigh,  since,  if  loaded 
before,  thejr  may  be  in  a  damaged  state  on  arrival  there.    S  M.  &  S.  106. 

136.  An  insurance  upon  a  nomeward  voyage  from  India,  upon  goods  at  and  from 
China,  to  all  or  any  ports  or  places  whatsoever  bevond  the  Cape  of  Good  Hope,  in 
port  and  at  sea,  in  all  places,  at  all  times,  and  in  all  services,  with  liberty  to  proceed 
to^  touch  and  stay  at,  any  ports  or  places  whatsoever,  for  any^  purpose,  until  the 
ship's  arrival  in  London,  beginning  the  adventure  upon  the  saia  goods,  from  the 
loadiDe  thereof  at  China,  and  so  should  continue  upon  the  goods,  until  the  same 
fhoddbe  discharged,  covers  only  the  particular  cargo  taken  in  at  the  first  port  of 
Imk&ii^.  1  Taunt.  463.  SecuM^  nad  it  been  **  forwards  and  backwards  at  sea,  until 
the  ship's  arrival  at  her  last  station  of  discharge,"  and  the  adventure  out*  and  home. 
lA  466. 

137.  Where  an  insurance  is  effected  upon  ship  and  goods,  beginning  the  adventure 
Qpon  the  goods  from  the  loading  thereof  at  X.,  and  upon  the  ship  *'  in  same  manner ;" 
ii  the  policy  does  not  attach  upon  eoods,  neither  does  it  upon  ship.    4  East,  130. 

138.  There  is  a  sufficient  inception  of  the  voyage  within  the  policy  though  made 
Qoder  a  fluctuating  purpose,  to  be  determined  by  drcumstances,  whether  or  not  to 
Foceed  to  the  termimu.    1  M.  &  S.  46. 

139.  If  a  ah^  at  Beneal  is  insured  in  London  from  her  arrival  at  Fort  Saint  George, 
it  means  her  first  arrival  there  in  her  homeward-bound  voyage.     1  Atk.  545. 

140  A  policy  at  and  from  a  place  attaches  at  the  place^  3^.  and  S.  456. 

141.  If  a  ship  u  insured  at  and  from  a  place,  whilst  she  is  there  preparing  for  the 
^^y^^  the  insured  is  liable ;  but  if  the  voyage  is  laid  aside,  and  the  snip  lies  there 
sterol  years,  with  the  owners  privity,  the  insurer  is  not  liable.    2  Atk.  359. 

142.  On  a  policy  at  and  from  Pemambuco,  or  any  other  port  or  ports  in  the 
Braals  to  London,  **  be^nnine  the  adventure  from  the  loading  the  goods  on  board 
the  ship,  on  the  termination  of  her  cruize,  and  preparing  for  her  voyage  to  Ix>ndon." 
The  sh^  on  the  termination  of  her  cruize  touched  at  Pemambuco ;  but  failing  to 
pnnaire  a  caigo  there,  she  proceeded  for  St.  Salvador,  and  was  lost  on  her  royage 
thither.    Held,  that  the  policy  attached  at  Pemambuco.     1  Mars.  149.     5  Taunt.  480. 

143.  Under  the  words  '^  at  and  firom  Jamaica"  the  ship  is  protected  (till  her  de- 
parture on  her  vovaee)  in  going  all  round  the  island.    Dougl.  370. 

144.  A  ship,  whiGt  moving  from  port  to  port  in  an  island,  is  covered  by  a  policy 
at  snd  fiom  the  island.    2  Taunt  301.  , 

145.  A  poHcy  on  freight  attaches  upon  the  loading  of  the  cai^o ;  and,  if  a  valued 
policy,  the  whole  attaches  upon  the  loading  of  any  part  of  it.  Hence,  under  a  valued 
policy  on  freight,  the  assured  was  held  entitled  to  the  full  amount  where  the  ship 
Mng  taken  on  board  part  of  the  caigo,  was  driven  from  her  moorings  and  lost ;  the 
residue  of  the  caigo  was  ready  on  the  quay,  a  circumstance  so  far  material,  that  it 
*lttwed  that  the  insurance  was  not  a  gaining  one.    3  T.  R.  362, 

146.  An  insurance  on  fireig^t  attadies  on  the  ships  sailing  under  that  contract  by 
vluch  the  fi^ht  is  to  be  earned,  though  there  be  tlien  no  cargo  on  board.    6  T.  R. 

*78.    7Eastp400. 

147.  If  freight  be  insured,  the  assured,  in  order  to  entitle  himself  under  the  policy, 
DDst  khew  that  a  right  to  freight,  inchoate,  had  commenced,  otherwise  no  right  has 
1^  lost,  and  so  the  policy,  which  is  to  compensate  the  assured  for  the  loss  oT  some 
nght  or  property  of  wnich  he  is  proprietor,  never  attached.  A  ship  sails  from  Loudon 
under  a  charter-party,  by  which  it  was  covenanted,  that  the  ship  being  furnished  with 
3n  outward  cargo,  should  sml  with  the  same  from  London  to  some  part  of  the  Baltic, 
^  beyond  lUea,  and  having  discharged  her  cargo,  should  proceed  in  ballast  to  Riga, 
^e  on  boara  a  caigo  there,  and  return  therewith  to  London.  T\\e  ship  being  a 
(livtered,  not  a  general  ship,  acquired  an  inchoate  right  to  the  homeward  freight 
fromRjgB  to  London  the  moment  she  reached  Riga.  Therefore  an  insurance  on  , 
*°di  homeward  fi^ht  attached  at  the  same  time ;  so  that  if  the  ship  is,  by  one  of  the 
perils  insured  against,  prevented  taking  in  a  caigo  at  Riga,  the  underwriters  are  liable. 

2  M.  &  S.  278. 
Vol.  V.  H  148.  An 
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148.  An  insurance  on  ship  only  covers  the  ressel  during  the  TOj«ge«  and  for 
twenty-four  hours  after  she  has  been  moored  in  safety,  thoueh  the  peru  through 
which*  she  was  afterwards  lost  happened  during  that  period.     1  T.  R.  252.  260. 

149.  An  insurance  on  goods  to  B.  until  they  should  be  there  discharged  and  safely 
landed,  continues  on  the  goods  whilst  in  a  public  lishter  at  B.,  employed  and  paid 
by  the  merchant  to  whom  they  belonged,  such  mock  being  usual.    2  B.  &  P.  43O4 

4*32.     3  B.  &  P.  23. 

150.  llie  assured,  by  undertaking,  contrary  to  the  usual  course,  to  see  to  the 
landing  himself,  discharges  the  underwriter,     l  N.  R.  16^ 

151.  An  insurance  on  the  freieht  of  a  ship,  destined  for  a  fishing  adventure  in  the 
South  Seas,  is  not  determined  by  the  arrival  of  part  of  the  cargo  in  another  ship» 
1  Mars.  402.    6  TaunL  3. 

152.  A  policy  of  insurance  on  East  India  ships  includes  the  chance  of  their  being 
detuned  in  India,  and  the  risk  of  the  country  voyage  there.    3  Burr.  1 707. 

1 55,  The  insurance  of  a  ship  to  Jamaica  determines  by  her  mooring  twenty-four 
hours  in  any  port  there,  and  does  not  continue  till  she  arrives  at  her  last  port  of 
delivery.     1  Blk.  417. 

1 55.  If  a  ship  insured,  on  arriving  off  her  port  of  destination,  is  prevented  from 
entering  it,  from  its  being  in  the  hands  of  the  enemy,  or  from  beiog  ordered  away 
by  the  British  commander  there,  the  policy  does  not  remain  in  force  till  she  reaches 
a  port  of  safety.     11  East,  22. 

1 56.  Where  a  ship  insured  to  tlie  port  of  X.,  Y.,  or  Z.,  until  her  arrival  at  one  as 
her  last  port  of  dischalrge,  passes  X.,  intending  to  dischaige  at  Z.,  but  finding  that 
the  enemy  had  possession  or  it,  puts  into  Y.  still  retaining  the  intention  of  proceed^ 
ing  to  Z.,  when  friendly,  Y.  is  her  last  port  of  dischai^e.     12  East,  283. 

157.  Insurance  on  a  ship  (a  privateer)  at  and  from  Jamaica  to  any  parts,  &c,  at 
sea  or  shore,  cruising  for  tour  months,  without  ferther  account,  &c.  and  free  from 
average  (before  st.  19  G.  2.  c.  57.);  the  insured  was  interested  in  the  ship  to  the 
amount  insured.  During  the  four  months  the  crew  mutinied,  brought  the  ship  bv 
force  into  Jamaica,  and,  having  carried  awav  the  arms,  &c.  deserted  her ;  by  wnicli 
the  farther  cruise  was  prevent^.  As  the  ship  was  in  safety  in  her  proper  port  at 
the  end  of  the  four  months,  it  was  holden  that  the  assured  could  not  recover,  the 
insurance  bein^  on  the  ship,  and  not  on  the  voyage.    AVilles,  641. 

158.  The  difference  between  the  respective  gross  proceeds  of  the  goods  when 
sound  and  when  damaged,  not  the  net  'proceeds,  is  to  be  taken  as  the  average  loss 
on  damage  by  sea-water.     2  East,  581.    3  B.  &  P.  308. 

159.  The  standard  of  value  in  the  case  of  an  open  policy,  is  the  invoice  price  at 
the  port  of  loading,  including  premiums  of  insurance  ana  commission.     12  East,  639. 

160.  The  proportion  of  loss  is  calculated  by  comparing  the  selling  price  of  the 
sound  commodity  with  that  of  the  damaged  part  of  delivery,  whether  tne  policy  be 
valued  or  open.     12  East,  639. 

.  161.  On  a  valued  policy,  the  insured  cannot  recover  more  than  the  actual  lost 
which  happened  at  the  time  when  he  chose  to  abandon.    2  Burr.  1 198.     1  Blk.  276. 

1 62.  A  valued  policy  on  goods  cannot,  on  a  total  loss,  be  opened,  because  the 
greater  part  had  been  expended  by  the  ordinary  consumption  of^the  crew,  and  for 
which  it  was  designed.    2  East,  109. 

163.  A  valued  policy  may  be  opened' by  shevring  that  part  only  of  that  intended 
by  the  valuation  has  been  lost.     13  East,  323. 

164.  If  freight  be  insured  generally,  and  thte  insurance  be  not  of  a  specific  frdght, 
though  the  adventure  be  protracted  by  one  of  the  perils  insured  against,  for  instance, 
restraint  of  princes,  yet  if  the  ship  ultimately  bnngs  home  a  cargo  from  the  port 
in  question,  there  has  been  no  loss  of  freight.  The  contract  of  insurance  is  not  that 
any  particular  freight  shall  be  brought  iiome,  but  that  a  freight  generally  shall  be 
earned,  which  it  hiu  been.    2  M.  &  S.  278. 

165.  That  an  assured  on  bottomry  may  recover,  the  ship  must  have  been  actually 
lost     1  M.  &  S.  30. 

166.  Tlie  insurance  on  ship  from  ail  arrests,  restraints,  &c.  covers  the  body  of  the 
ship^  her  tackle,  and  furniture  only ;  not,  therefore,  seamen's  wages  and  provifions 
expended  during  a  detention  under  an  embargo.     1  T.  R.  197.  I3d. 

167.  Provisions  for  the  crew  hang  part  of  the  outfit,  are  included  under  the  word 
**  furniture"  in  a  policy  on  the  ship  and  furniture.    4  T.  R.  206. 

168.  An  insurance  of  British  property  from  all  risks  whatever,  British  capture^ 
sozure^  and  detention  included,  is  le^al.    3  Smith,  401.    7  East,  449. 

169.  In  the  construction  of  a  policy  of  insurance,  the  nature  of  the  commerce  in 
which  the  property  insured  is  embarked,  may  be  taken  into  the  account ;  by  which 
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iMans  an  inference,  Vhlch  in  ordioftiy  cases  is  drawn,  touching  th«  sense  in  which 
expressions  in  the  policy  are  used,  may  be  rebutted  by  an  inference  drawn  from  the 
eitraordinaiy  state  of  the  commerce.  Thus  an  insurance  against  seizure,  in  ordinary 
cases,  does  not  include  seizure  by  the  assured's  own  government,  because  the  infer* 
ence  is,  that  the  underwriter  never  meant  to  make  himself  responsible  for  the  act 
of  the  assured  himself. .  But  where,  from  the  state  of  public  affairs,  and  within  the 
knowledge  of  the  parties,  such  seizure  is  a  J)robable  event,  and  only  to  be  avoided  by 
timnlation  and  deceit;  and  when  the  policy  expresses  that  such  simulation  and 
pretence  mny  be  used  by  the  assured,  the  natural  mference  is,  that  the  parties  mean 
to  insure  against  seizure'by  the  act  of  the  assured^s  government,  which,  ii  they  please. 
It  ii  competent  for  them  to  do.    2  M.  &  S.  94.     5  Taunt.  824. 

17a  Insurance  of  slaves  from  loss  by  natural  death  is  made  illegal  by  st.  30  Geo.  J. 
c.  33.  s.  8.,  &  34  Geo.  3.  c.  80.  s.  10.  A  loss  from  failure  of  proper  nourishment, 
resukinff  from  a  del^y  occasioned  by  foul  weather,  is  a  loss  by  natural  death,  aiKi  not 
perils  of  the  seas.     6  T.  R.  656. 

171.  Where  the  loss  immediately  results  from  a  peril  of  the  sea,  it  is  covered  by 
the  poliqy,  though  that  peril  was  induced  by  a  foreign  cause.    2  N.  R.  336, 

172.  A  loss  sustained  by  a  ship*s  bilging  while  hove  down  to  repair,  is  not  a  loss  by 
perils  of  the  sea.    3  Taunt.  227. 

173.  Where  the  ship  insured  is  run  down  by  another,  not  through  design,  but  negli- 
gence, the  loss  is  by  the  perils  of  the  sea.    4  Taunt.  126. 

174w  Barratrv  is  every  species  of  fraud  or  knavery  in  the  master  or  mariners  of  a 
ship  bv  which  tne  owners  or  freighters  are  ii^ured;  and  a  deviation,  if  such,  is  barra- 
try, whether  the  loss  happen  dunag  such  fraudulent  voyage  or  afterwards,  Cowp.  143. 
LoffL  631. 

175.  So  a  wilful  deviation,  and  smuggling  by  the  captain,  are  acts  of  barratry. 
1 T.  R.  252. 

176.  Since,  however,  barratrv  is  something  contrary  to  the  duty  of  the  master  and 
mariners  as  such ;  and  since,  then,  this  dut^  is  owing  to  the  ship-owner  only,  for  to 
him  alone  do  they  stand  in  that  relation,  it  follows  that  barratry  can  only  be  com- 
mitted against  the  owner,  and  without  his  consent ;  since^  if  with  it,  there  has  been  no 
Dreach  of  duQr.    Hence,  too,  a  ship-owner  can  never  commit  barratry.     1  T.  R.  323. 

177.  An  insurance  of  a  vessel  ^  in  any  lawful  trade"  has  reference  to  the  trade  in 
which  die  owner  may  emplov  her ;  if,  therefore,  the  master  barratrousl}'  employ  her  in 
ao  illegal  trade,  whereby  she  is  forfeited,  and  barratr}'  be  one  of  the  risks  insurevl 
against,  the  underwriter  is  liable.    3  T.  R.  277. 

178.  If  the  master  of  a  vessel  deviate  from  his  course,  or  drop  anchor  in  the  course 
of  his  voyage,  for  a  fraudulent  purpose  of  his  own,  he  is  guilty  of  barratry.  4  T.  R.  33, 

179.  The  criterion  of  barratry  is,  whether  the  ship-owners  would  be  liable  to  the 
freighters  from  the  (alleged)  misconduct  of  the  captain.    6  T.  R.  739. 

180.  Barratiyis  any  act  contrary  to  the  captain's  duty  towards  his  owners.  6T.R.  383. 

181.  Barratry  must  partake  of'^something  criminal ;  must  be  some  breach  of  trust  in 
the  master  ex  malfficio.    7  T.  R.  505. 

182.  An  intention  to  injure  the  owners  is  not  essential  to  barratry.    8  East,  126. 

183.  The  assured  is  entitled  to  recover  as  for  a  loss  by  barratry,  from  whatever 
cause  it  proceeded,  and  though  the  loss  resulted  from  other  causes  as  well.    1  Taunt.  227. 

184.  if  the  owner  of  a  vessel  fuUy  laden  by  the  freighters,  coUude  with  the  cap- 
tain to  run  her  on  shore,  this  amounts  to  barratry,  although,  bv  the  terms  of  a  char- 
ter-party entered  into  between  such  owner  and  the  freighters,  the  former  was  entitled 
to  put  goods  on  board  during  a  previous  part  of  the  voyage,     l  Moore,  573. 

185.  The  word  "  people,"  in  a  common  policy  of  insuj^ce,  means,  the  ruling  power 
of  die  country ;  not,  therefore,  a  mob,  or  pirates.    4  T.  ^.  783. 

186.  The  dause  of  indemnity  in  a  policy,  against  arrests  of  princes,  people,  &c.  ex- 
tends to  an  embargo  laid  b}'  the  government  of  the  countfy  in  the  port  at  and  from 
which  the  ship  is  insured.    6  T.  R.  413. 

187.  In  the  insurance  a^nst  detention  of  princes,  &c.  ther6  is  an  implied  ex- 
ception of  any  loss  happening  in  the  course  ofony  contraband  adventure  in  which 
the  goods  would  become  liable  to  seizure  as  forfeited  by  the  laws  of  the  country^ 

4Ett^410. 

188.  A  detention  by  a  king's  ship,  whereby  the  assured  was  prevented  reaching  the 
port  of  destination  bdfore  an  embargo  was  laid  on,  as  he  otherwise  might  have  done, 
)s  not  a  loss  within  the  risk  of  detention  by  princes,  &c.     1 1  East,  205. 

189.  A  permission  by  one  government  to  another  to  seize  property  within  its  terri- 
tory, is  not  a  confiscation  by  the  former.     1 5  East»  267. 

190.  If  a  ship  insured  to  the  port  of  London,  and  tUl  there  moored  twenty-four  hours 
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in  good  wfet^r,  arrives  the  8th,  is  that  day  served  with  Ql^er  to  return  io  perform  fourteen 
days  quarantine,  the  crew  desert,  captain  petitions  to  be  excused,  petition  adjourned 
to  38th,  and  then  ordered  back,  she  returns,  performs  the  quarantine,  applies  to  air  the 
goods,  and  before  her  re.turn  is  burnt,  the  insurers  are  liable.    Str.  1243. 

191.  A  ship  coming  into  port  with  her  death's  wound,  is  not  moored  twenty4bur 
hours  in  safety  because  ahe  ooes  not  sink  until  the  expiration  of  that  time.  8  East,  809. 

19S.  A  mooring  twenty-four  hours  in  safety,  means  in  freedom  from  political  as  well 
as  physical  danger.     15  East,  46. 

193.  The  cUiuse  in  a  policy  enabling  the  assured  «*  to  sue,  labour,  and  travail,  with- 
out prejudice  to  the  insurance,"  means  this  and  ho  more;  that  after  an  event  has 
happened  which  gives  the  assured  a  claim  upon  the  imderwriter,  he  shall  not  be  pre- 
judiced by  any  acts  of  the  captain  done  in  tne  interim  between  that  event,  and  intelli- 
gence received.    1 T,  R.  6 1 3. 

194.  Parties  must  be  taken  to  have  contracted  with  reference  to  the  laws  of  the 
country  in  which  the  contract  u  made,  unless  they  have  either  expressly  or  by  impli- 
cation taken  another  rule  for  their  guidance.  The  question,  therefore,  what  is  a  ge- 
neral average  within  the  meaning  of  a  policy  of  insurance,  must  be  decided  by  ascer- 
taining what  b  accounted  such  by  the  law  of  England ;  unless  it  can  be  shewn,  that  at 
the  place  where  the  adventure  is  to  determine,  and  where,  therefore,  a  eeneral  average 
'would  be  demandable,  it  is  the  known  and  invariable  usage  of  merchants  to  treat 
losses,  as  the  subjects  of  general  average,  which  by  the  laws  of  England,  are  not  so; 
since,  then,  an  understanding  to  be  governed  by  the  usage  of  the  phice  may  be  inferred. 
But  that  usage  must  be  provided  by  other  evidence  than  the  Judgment  of  a  court  at 
the  place  wii^re  the  adventure  terminated,  such,  being  in  foreign  parts,  dedding  that 
such  losses  are,  by  the  laws  of  that  countiy,  the  subject  of  general  average. 
4M.ftS.  141.  , 

195.  An  insurance  with  liberty  to  cruise  nx  weeks,  means  six  wed^s  successively 
from  the  commencement  of  the  cruise.    Dougl.  587. 

1 96.  On  a  policy  of  insurance  with  or  without  letter  of  marque,  and  libert}-  to  chase, 
ci^>ture,  and  man,  the  assured  cannot  delay  on  the  voyage  merely  for  the  purpose  of 
conveying  the  prize  into  a  port  of  condemnation.    8  Smith,  814.    6  East,  45. 

-  197.  I^ve  granted  in  a  policy  on  a  fishing  voyage  to  chase,  capture,  and  man 
prizes,  does  not  audiorise  the  waiting  off  a  port  fpr  an  enemy  to  come  out,  on  com-<^ 
pleting  her  lading.    8  Taunt.  488. 

198.  Liberty  «*  to  touch  at  any  port  or  ports  for  orders,"  does  uot  warrant  the  as- 
sured's  retracmg  his  course.    1 6  East,  318. 

199.  There  is  a  policy  of  insurance  "  at  and  from  London  to  the  ship^s  discharnng 
port  or  ports  in  the  Baltic,  not  specifying  any  particular  port,  with  liberty  to  touch  at 
any  port  or  ports  for  orders,  or  any  other  purpose."  Since  there  is  no  tenmnuM  a 
quo  etadqtiem^  there  is  no  prescribed  course;  tne  ship,  therefore,  the  words  so  com- 
prehensive, may,  after  touching  at  and  passing  a  port,  retrace  her  steps  and  revisit  it, 
if  done  without  fWuid,  and  in  the  bon&fde  prosecution  of  the  adventure*  &n», 
had  there  been  fixed  termim.    Here  the  adventure  was  a  seeking  one.    8  M.  &  S.  87. 

800.  If  a  vessel  calls  at  more  than'  one  of  the  places  of  call,  she  must  take  them 
In  the  order  named;  or,  in  the  usual  course,  where  not  named  in  any  order.  3 Taunt.  16. 

801.  A  policy  on  goods  at  and  from  A.  to  B.  with  liberty  to  touch  at  C.  for  any 
purpose  whatever,  bttinning  the  adventure  from  the  loading  on  board  as  above,  in- 
cludes liberty  to  tou<m  at  C.  for  the  purpose  of  taking  in  part  of  the  goods  insured. 
3Tauot.4l9. 

808.  Policy  from  London  to  the  ship's  discharg^g  port  in  the  Baltic,  with  liberty 
to  touch  at  any  port  or  porta^for  orders.  The  ship  may,  before  her  discharging  port 
u  fixed,  go  backwards  and  rorwards  to  ports  for  orders  in  any  succession  whatever. 
5  Taunt.  496. 

803.  Where  two  ports  of  discharge  are  named  in  a  policy ;  to  avoid  a  deviation  the 
ship  must  take  that  first  which  stands  first  in  order,  without  regard  to  thdr  relative 
situation  to  the  loading  port.    6  T.  K.  531.  533. 

804.  An  insurance  on  ship,  on  a  voyage  to  A.,  B ,  and  C,  means  a  voyage  to  all  or 
any  of  them ;  only,  that  if  she  visits  more  than  one  it  must  be  in  the  order  described. 
9Ea8t,578. 

90S,  Under  a  policy  to  any  and  all  ports  and  places  in  the  Baltic  forwards  and 
backwards,  the  assured  may  retrace  his  course.     16  East,  318. 

806.  Insurance  on  fi-eight  on  a  voyage  at  and  from  Demarara,  Berbice,  and  the 
Windward  and  Leeward  Islands,  to  London,  means,  in  the  absence  of  any  usage  to  the 
contrary,  from  any  of  those  places  direct  to  London.     1 N.  R.  83. 

807.  An  insurance  at  and  from  Martiniqi^^  and  all  and  every  of  the  West  India 

Islands, 


Contracts  of  Merchants.  101 

Islaodsy  docs  not  limi^  the  fcoune  from  M.  to  luch  only  as  lie  in  the  track  froA  thenco. 
to  the  port  of  discfaai^    4  Taunt.  229. 

908.  Wh^  ^^  ^^1^  Bn<^  P*^  ^^  of  the  same  name,  the  iilsurance,  unless  the 
country  is  warranted  by  usage,  is  applicable  to  the  town,  not  the  port  and  its  depend* 
endes.     2  Taunt.  405*  405. 

209.  The  extent  of  a  port  is  a  question  of  &ct  for  a  jury.    4  Taunt.  tifi2. 

210.  Whether  the  place  of  a  ship's  capture  be  within  her  port  of  discharge  is  a 
question  of  ftct.    4  Taunt.  722. 

21 1.  On  an  East  India  voyage,  under  a  policy,  at  and  from  Port  L'Orient  to  Pondi«, 
cherry,  Madras,  and  China,  and  at  and  from  thence  back  to  the  ship's  port  or  ports 
of  disdiaige  in  France,  with  liberty  to  touch  in  the  outward  or  nomeward  bound 
voyage  at  the  Isle  of  France  and  Bourbon,  and  at  all  or  an^  other  place  or  places 
what  or  wheresoever;  and  that  it  shall  be  lawful  for  the  said  ship  in  this  voyage,  to  pro- 
ceed and  sail  to,  and  touch  and  stay  at,  any  port  or  places  whatsoever,  as  well  on  thb 
side  as  on  the  other  side  of  the  Caipe  of  Good  Hope,  without  being  deemed  a  devi- 
ation. The  general  words  are  qiuuified  and  restrained  by  the  expressions,  **  in  the 
outward  or  homeward  bound  voyage,"  and,  **  in  this  voyage,"  to  mean  all  places  in 
Ihe  usual  course  of  the  voyage  to  and  from  th6  places  mentioned  in  the  policy.  Dougl, 
284.    Under  such  a  policy  it  u  a  deviation  to  go  to  Bengal.    Ibid. 

218.  The  usual  words  in  a  policy  on  a  ship  chartered  to  the  Incfia.  Company,  **  to 
•11  or  any  places,  in  port  and  at  sda,  in  idl  places,  at  all  times,  and  in  all  services,"  are 
inserted,  tnat  although  she  should  be  used  as  a  ship  of  war,  or  iq  whatsoever  emplov.- 
ment  she  nu^t  be^  or  whithersoever  the  company  should  send  her,  the  policy  should 
continue.     1  Taunt.  463. 

215.  Where  a  ship  has  liberty  to  wait  in  or  off*  any  port  for  all  purposes,  it  is  a 
question  for  the  jury,  whether  her  stay  for  the  purposes  of  the  adventure  exceeds  a 
reasonaUe  time.    4  Taunt.  511. 

214.  In  a  policy  on  alien  property,  there  is  an  implied  exertion  of  hostilities  between 
the  alien's  countiy  and  our  own.    4 East, 306. 407. 410.    3B.&P.  191. 

215.  Under  an  insurance  of  goods  from  X.  to  Y.,  in  any  neutral  ship,  it  is  sufficient 
if  the  fllup  be  neutral  wh^n  she  sails.    3  T.  R.  477. 

216.  The  prohibition,  by  a  foreign  state,  to  discharge  the  outward  cargo,  occasions 
a  total  loss  within  a  policy  undertiudng  to  pay  a  total  loss  iu  case  the  ship  was  not  al- 
lowed by  that  state  to  load  a  return  cafgo.     11  East,  232. 

217.  In  a  policy  at  and  from  London  to  Berbice,  after  the  dause  **  bmnning  tlie 
adventure,**  &c.  are  inserted  the  words  **  at'  sea,"  and  at  the  bottom  of  the  policy 
the  words  "  on  ship."  The  ship  without  express  leave  so  to  do,  stops  at  Madeira,  by 
which  means  she  loses  the  convoy  and  is  captured  on  her  way  from  Berbice.  Held, 
that  the  insertion  of  the  above  words  does  not  imply  that  the  risk  commenced  at  sea, 
to  as  to  justify  the  deviation ;  though,  at  the  time  of  effecting  the  insurance,  the  under- 
writers were  informed  that  the  ship  had  been  at  Madeira.  1  Mars.  136.  4  Taunt.  462. 

218.  If  a  man  who  has  lent  money  on  bottomree  or  reipoudentia  insures  on  good'i 
he  cannot  recover;  for  bottomree  or  retpondtwtia  must  be  specified  in  the  policy. 
:i  B.  M.  1394.     1  Blk.  396.  405.  422. 

219.  Wmrrwidy^  —  A  stipulation,  though  written  on  the  margin  of  the  policy,  is  a 
warranty.  Dou^.  1 1.  But  if  on  a  separate  paper,  though  pimied  or  wafered  to  the 
policy.  It  is  only  a  rqiresentation.    Dougl.  12. 13. 

220.  Whatever  is  written  in  the  margin  of  a  policy  is  a  warranty.  1  T.  R.  345. 
ST.R.  \^%.tvhfine. 

221.^  There  is  a  distinction  between  a  warranty  and  a  representation.  A  represent- 
ation is  fidfiUed,  if  it  be  equitably  and  substantially  answered ;  but  a  warranty,  no 
matter  for  what  purpose  it  was  introduced,  must  be  strictly  complied  with,  for  it  is 
understood  between  the  parties  that  it  shall  be.  1 T.  R.  343.  2  T.  R.  186.  3  T.  R. 
36a     Cowp.  785. 

298.  A  warranty  in  a  policv  lost  or  not  lost,  that  the  goods  are.  well  on  the  day  of 
making  the  policy,  is  satisflecl  by  dieir  being  in  safety,  at  the  time  <»f  that  day,  though 
the  ship  be  lost  on  that  day,  and  before  the  insurance  was  made ;  since  by  this  con- 
struction alone  are  the  words  ^  lost  or  not  lost,"  and  the  warranty  made  consistent. 
3T.R.36a- 

223b  The  assured  are  not  entitled  to  recover,  unless  they  equip  the  ship  with  every 
thing  necessary  to  her  navigation  during  the  voyaec.  The  ship  itself  must  not  only 
be  sea>worthy :  she  must  have  a  sufficient  crew  ana  a  captain,  and  a  pilot  of  compe- 
tent skill.     7T.R.I60. 

224.  A  foreign  ship  not  represented  as  of  the  country  to  which  she  belongs  at  the 
time  of  insurance  made,  nor  named  as  such  in  the  policy,  need  not  be  documented  as 
»uch.     7  Ea»t,  367. 
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'  225.  Under  a  policy  on  flap  at  and  from  the  condition  that  the  ihalf  be 
worthy  for  the  voyage,  does  not  attach  till  her  sailing.    5  Taunt.  ^99. 

22^'.  A  policy  on  ship  at  and  from,  attaches,  if  the  ship,  though  not  sea-worthy  for 
the  voyaire,  is  sufficiently  so  for  present  purposes.    5  Taunt.  899. 

227.  Where,  after  a  ship  has  been  stranded,  and  average  loss  is  sustained  in  the  ar^- 
deles  contained  in  the  usual  memorandum,  not  from  the  stranding,  but  another  cause, 
the  assured  cannot  recover  as  for  a  loss  by  stnnding.    4  T.  R.  783. 

228.  If  a  mob,  having  taken  possesion  of  a  ship,  we^  anchor,  whereby  she  is 
stranded,  Stc,  this  is  a  loss  by  stranding,  within  the  meaning  of  the  poHey.  4  T.  R.  783. 

229.  A  policy  of  insurance  (as  usuw)  contiuned  a  memorandum,  by  which  certain 
articles  were  warranted  free  from  average,  unless  general,  or  the  ship  be  stranded.  A 
ship  under  cargo  of  a  ^ilot,  over  whom  and  whose  takine  charge  of  the  vess^,  the 
owner  has  no  controul,  is  by  his  directions  and  contrary  to  the  master's  advic^  fastened 
by  a  rope  to  the  shore  in  a  particular  place,  with  the  intention  that  she  should  take 
the  ground  when  the  tide  fell.  The  vessel  accordingly  takes  the  ground ;  but,  beinz 
sharp  built,  falls  over,  bilges  and  breaks  some  of  her  timbers,  whereby  she  fills,  ana 
the  articles  mentioned  in  the  memorandum  sustain  an  average  loss.  Held  that  this 
was  a  strandniff  within  the  meaning  of  the  memorandum.    4  M.  &  S.  77. 

230.  Lord  Kenyon  held,  that. a  ship  which  was  damaged  upon  some  wooden  piles  in  , 
a  river,  was  stranded.    4  M.  &  S.  80. 

231.  To  constitute  a  stranding,  within  the  meaning  of  that  term,  in  a  policy  of  in- 
surance, there  must  be  a  settling  of  the  ship  upon  the  place  where  she  strikes  from 
which  great  damage  may  and  commonly  does  ensue;  so  that  the  «hip  may,  pro 
tempore  J  be  considered  as  wrecked.  The  striking  of  a  ship  upon  a  rock  and  remain- 
ing there  upon  Her  beam-ends  for  a  minute  and  a  liatf,  is  not  a  stranding.  4  M.  & 
S.  50S. 

232.  Under  a  warranty  that  the  ship  and  cargo  are  neutral  property,  it  is  sufficient 
that  they  are  so  when  the  risk  commences.    Dougl.  732. 

233.  A  policy  on  a  ship  warranted  neutral  is  avoided  by  the  ship  afterwards  so  con- 
ducting herself  as  to  forfeit  her  neutrality.    8  T.  R.  230. 

234.  A  warranty  that  a  ship  is  American,  means  that  she  is  so  navigated  as  to  eii- 
title  her  to  all  the  privil^es  of  that  flag.    7  T.  R.  705. 

235.  The  underwriter  is  liable  to  an  assured  on  goods  on  board  a  neutral  ship,  con^ 
demned,  for  want  of  documents  necessary  to  entitle  it  to  the  privileges  of  its  national 
character,  provided  there  is  no  warranty  of  such  character,  and  that  the  assured  is  not 
owner  of  ttie  vessel.     1 4  East,  374. 

236.  If  a  neutral  ship  is  condemned  firom  the  want  of  documents  necessaiy  to  entitle 
it  to  the  privileges  of  its  national  character,  though  there  be  no  express  warranty  of 
such  character^  the  underwriter  is  not  liable.     14  East,  374.    Vide  16  East,  18.6. 

237.  There  is  no  implied  warranty  on  the  part  of  the  owner  of  goods  insured  that 
the  ship  shall  be  in  aU  respects  properly  documented.     15  East,  35. 

238.  I'hcre  b  an  implies  warranty  that  a  neutral  ship,  represented  to  be  snch,  shal! 
be  properly  documented  to  prove  her  neutrality,  though  thereby  she  would  be  ex- 
posed to  confiscatioi^  from  an  e»  parte  ordonnance  of  the  enemy/  3  Taunt.  285. 

239.  A  register  is  not  a  document  required  by  the  law  of  nations,  as  expresdve  of 
a  ship's  national  character.    4  Taunt.  367.  * 

240.  Goods  being  shipped  on  board  an  American  ship,  the  President,  a  policy  was 
effected  by  mistake,  calling  the  ship  '*  The  American  ship  President,*'  or  by  whatever 
other  name  the  said  ship  is  or  shall  be  called.  Held,  that  the  plaintiff  was  entitled 
to  recover  under  the  general  auxiliary  words,  there  being  no  fraud.  2  Smith,  492. 
6  East,  382. 

241.  SemAie,  that  in  a  policy  on  ship  or  ships,  there  is  an  implied  warranty  that  the 
names  are  not  known.    3  Taunt.  37. 

242.  Insurance  free  from  average,  unless  general,  does  not  extend  to  damage  re- 
ceived by  the  goods  in  a  storm,     3  Burr.  1550.     1  BIk.  507. 

243.  if  the  ship  be  stranded  in  the  course  of  the  voyage,  the  underwriters  are  liable 
for  an  average  loss  on  the  articles  in  the  memorandum,  arising  from  the  perils  of  the 
sea,  though  no  part  of  the  loss  arises  from  the  act  of  stranding ;  for  if  the  ship  be 
stranded,  it  destroys  the  exception  or  condition,  upon  which  the  articles  enumerated 
are  to  be  free  from  average,  and  the  bodv  of  the  policy  then  operates  upon  them  as 
much  as  upon  any  other  commodity.     7 1".  R.  210. 

244.  Rice  is  not  com  within  the  meaning  of  the  memorandum.    2  N.  R.  213. 

245.  Since  the  assured  can  only  recover  an  average  loss  upon  the  articles  contmned 
in  the  usual  memorandum,  where  the  loss  can  be  ascribed  to  the  stranding,  the  declar- 
ation must  be  framed  as  for  a  loss  by  stranding.    4  T.  R.  7^3. 

1^    346.  Though 
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S46.  Though  difierent  parts  of  a  caigo  are  capable  of  a  dutkict  and  several  valuation, 
jret  there  cannot  be  a  total  loss  as  to  one  part  only.    4  T.  R.  783. 

947.  Where  the  subject  matter  of  a  valued  policy,  warranted  free  of  particular 
avenge,  is  in  its  nature  divisible,  the  assured  may  recover  for  a  total  loss  of  part. 
15  East,  359. 

S48.  Under  a  policy  on  goods  free  from  particular  average,  the  utiderwriters  can> 
not  be  made  liable,  by  abandonment,  for  a  total  loss,  where  the  property  wrecked  is 
saved,  however  deteriorated.     16  £ast,  214. 

249.  Where  any  of  the  articles  in  the  memorandum  are  thrown  overboard,  to 
pRserve  the  health  of  the  crew,  likely  to  be  impaired  from  deteriorated  state,  oc- 
cidoned  by  a  peril  insured  agunst,  the  loss  is  total.    5  B.  &  P.  474. 

550.  If  a  ship,  warranted  to  sail  on  a  day  certain,  sets  under  sail  on  the  day,  witli 
intent  to  pursue  her  voyage,  the  warranty  is  complied  with,  though  she  should  be 
obliged  to  put  back  instantly,  by  an  embargo,  before  she  gets  out  of  the  harbour. 
Dof^  369. 

551.  A  warranty  in  a  policv  of  insurance,  to  sail  on  or  before  a  particular  day, 
means  to  sail  equipped  lor  the  voyage,  that  is,  complete,  with  her  complement  of 
men,  clearances,  &c.    3  M.  &  S.  456. 

552.  If  a  ship,  warranted  in  a  policy  of  insurance  to  sail  on  or  before  a  particular 
day,  and  whicn  means,  "  completely  equipped  for  the  voyage,"  leaves  the  place 
before  the  day,  without  her  complement  of  men  and  clearances,  meaning  to  get  them 
at  a  port  lying  in  her  track,  and  the  day  appointed  passes  by  without  her  having 
procured  them,  the  warranty  has  not  been  complied  with.    5  M.  &  S.  456. 

253.  A  distinction  is  taken  between  a  warranty  "  to  siul,"  and  a  warranty  "  to 
depart,'*  in  a  policy  of  insurance.  The  latter  means,  that  the  ship  shall  be  out  of 
port.    3  M.  &  S.  461. 

254.  On  a  warranty  to  sail  from  Jamaica  on  or  before  a  day  certain,  if  the  ship 
departs  from  her  port  of  loading  on  that  day,  with  all  her  cargo  ond  clearances  on 
board,  and  proceeds  to  the  place  of  rendezvous  in  the  island,  expecting  to  find  ;i 
convoy  and  proceed  immediately,  but  is  detained  there  by  an  embargo  tiU  after  the 
day,  the  departure  is  a  compliance  with  the  warrantv,  though  the  captain  knew  of 
the  onbargo,  when  he  sailec^  the  embargo  being  only  till  convoy  should  be  ready* 
Dou^.  357, 

255.  A  French  ship  being  warranted  to  sail  from  Guadeloupe  on  or  before  a  day 
certain,  if  she  take  in  all  her  cargo  and  clearances,  and  leave  her  port  of  loading 
before  the  day,  and  sul  to  another  part  of  the  island,  in  the  direct  course  of  her 
voyage,  merely  in  the  hopes  of  J<oining  convoy,  and  to  take  the  governor's  dispatches  for 
France,  the  warrantv  is  complied  with,  though  the  ^vemor  there  should  detain  her 
be)rond  the  day,  and  although  it  should  be  a  condition  inserted  in  one  of  her  clear- 
ances, that  she  should  pass  tnat  way  to  take  the  orders  of  government.  Dougl.  361. 
Id.  366. 

256.  If  a  ship  insured  at  and  from  Jamaica  warranted  to  have  sailed  on  or  before 
a  particular  day  (with  a  return  of  premium  in  case  of  convoy,)  sail  on  or  before  the 
day  from  her  port  of  lading,  with  all  her  car^o  and  clearances  on  board  to  the  usual 
place  of  rendezvous  at  another  part  of  the  island,  for  the  sake  of  joining  convoy 
there  ready,  it  is  a  compliance  with  the  warranty,  though  she  be  afterwards  detained 
there  by  an  embargo  beyond  the  day.    Cowp.  601. 

257.  If,  in  a  poucy  of  insurance  at  and  from  Surinam  and  all  or  any  of  the  Wcfit 
lodia  Islands  to  London,  the  ship  is  warranted  to  sail  on  or  before  the  1st  of  August, 
it  is  a  sufficient  compliance  with  the  warranty,  if  she  sail  on  or  before  that  day  from 
her  final  port  of  loading  on  the  homeward  voyage  although  she  aflerwards  touch  at 
oae  of  the  West  India  Islands  to  join  convoy.     1 1  East,  515. 

258.  A  ship  was  insured  at  and  from  Memel  to  England,  warranted  to  depart  on 
or  before  1 5th  September.  Having  taken  in  her  cargo  in  the  port  of  Memel, 
she  got  under  weign,  with  the  intention  of  proceeding  on  her  voyage  on  9th  Sep- 
tember, with  a  prospect  of  favourable  weather;  but  was  obliged,  by  contrary  wintts,. 
to  come  to  an  anchor  near  the  mouth  of  the  harbour,  where  she  was  detained  fill 
ifter  the  15th.  Held,  that  though  this  would  have  been  a  compliance  with  the 
warranty  to  sail  by  such  a  day,  this  warranty  being  to  depart,  which  could  only  mean 
from  the  port  of  Memel,  had  not  been  complied  with.  1  Mars.  570.  6  Taunt  2^1. 
S,  P.     3  M.  &  S.  461.     4  Campb.  84. 

259.  If^  by  a  policy  of  insurance,  the  ship  is  warranted  **  free  of  capture  and  seizure 
in  her  port  or  ports  of  discharge,"  and  she  is  taken  in  an  open  river,  not  within  the 
Kmits  of  any  regular  port,  waiting  for  an  opportunity^  there  to  dischai^  her  cai^  in 
I  clandestine  manner,  the  place  where  she  is  taVen  is  to  be  considered  her  port  of 
dischlrge,  within  the  meamng  of  the  policy.     13  East,  394. 

H  4  '60.  If 
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260.  If  a  ship  insured  is  warranted  free  from  capture  and  seizure  in  the  port  of 
discharge,  and,  being  destined  to  Pillau,  is  seized  while  lying  at  anchor  in  Pillau 
roads,  m  order  to  discharge  part  of  the  caivo,  to  enable  her  to  enter  the  haHx)ur, 
this  is  not  a  seizure  within  the  warranty.  1  Taunt.  517.  Vide  4  Taunt.  987.  3  Camp. 
205.    Id.  206.    2  Campl  541.     13  East,  394.     2  Camp.  613.  s.  6. 

261.  A  capture  by  a  force  issuing  from  the  port  of  discharge,  b  an  immaterial 
circumstance  in  construing  a  warranty  against  capture  in  the  port  of  discharge. 
J  Taunt.  499.    4  Taunt.  587, 

262.  A  ship  captured  at  anchor  without  the  caput  portusy  in  a  place  where  ships 
do  not  unload,  is  not  within  a  warranty  free  from  capture  in  her  port  of  destination. 
4  Taunt.  660. 

263.  Where  the  rer^  object  of  the  policy  requires  discriminating  knowledge  of 
the  coast  on  the  part  of  the  captain,  there  is  an  implied  warranty  that  he  possesses  it. 
14  East,  481. 

264.  Where  a  certain  number  of  **  seamen  besides  passengers,"  is  specified  in  a 
warranty,  the  warranty  is  complied  with,  if  there  is  the  ^ecified  number,  including 
l>oys.    Dougl.  11. 

265.  A  loss  occasioned  by  a  mob  risen  to  reduce  the  price  of  prorisions,  is  not 
within  an  exemption  against  losses  by  usurped  power.    2  \Vils.  363. 

266.  Where  a  ship  warranted  free  from  American  condemnation  was  driven 
on  the  American  shore ;  seized  by  that  goTemment ;  got  off;  and  afterwards  con- 
deumed,  held  that  this  was  a  loss  by  the  penl  excepted  against.     12  East,  648. 

267.  If  a  ship  warranted  to  sml  on  or  before  a  particular  day,  be  prevented 
from  sailing  on  that  day  by  an  embargo,  the  warranty  is  not  complied  with. 
Cowp.  784. 

268.  Convoy.  —  It  is  prmd  facie  legal  to  sail  from  a  foreign  port  without  convoy, 
and  the  underwriter  must  shew  that  it  was  a  part  whence  convoy  is  appointed*  or 
where  some  one  resides  authorised  to  grant  licences  to  sail  without  convoy; 
4  Taunt.  493. 

269.  The  convoy  act  only  applies  to  a  ship  at  first  starting;  not  therefore  on 
sailing  aeain  after  having  been  compelled  to  put  oack  by  stress  of  weather.  5  Taunt.  49. 

270.  Where  it  is  known  to  the  assured  of  goods  that  the  ship  is  to  sail  without 
convoy,  the  event  of  her  being  duly  licensed  will  alone  protect  him.    4  Taunt.  178. 

271.  Where  a  person  insures  goods  on  board  a  ship  which  he  knows  is  to  sail 
without  convoy,  he  is  bound  to  see  that  she  has  a  sufficient  licence  for  the  whole  of 
the  voyage.    2  Mars.  252.    6  Taunt.  544. 

272.  A  bond  previously  given,  pursuant  to  the  statute,  is  requisite  to  legalise  the 
proceeding  without  convoy  from  the  port  of  clearance  to  the  port  of  rendezvous. 
3  Taunt.  131. 

273.  The  operation  of  a  licence  to  sail  without  convoy  to  an  intermediate  port 
cannot  be  earned  further.    4  Taunt.  178. 

274.  An  admiralty  licence  for  a  ship  to  go  to  X.  without  convoy  is  void,  if  the  ship 
sail  without  any  intention  of  going  there.     15  East,  517.    4  Taunt.  178. 

275.  A  warranty  to  sail  with  convoy  means  the  usual  convoy  for  the  voyage,  and 
not  a  mere  departure  with  convoy.    Dougl.  72. 

276.  The  term  **  convoy  for  the  voyage  means  such  a  convoy  bs  shall  be  eqppointed 
by  government.    2  H.  B.  551. 

277.  Where  there  is  a  warranty  to  depart  from  England  with  convoy,  the  voyages 
from  the  port  at  and  from  which  the  ship  is  insured  to  the  port  of  convoy,  and 
thence  to  the  port  of  discharge,  are  considered  distinct.     1  B.  &  r.  172. 

278.  Coming  out  of  harbour  on  a  signal  and  orders  from  a  man-of-war,  and  sailing 
in  the  fleet  for  some  time,  and  then  tm^en,  though  unable  to  get  sailing  orders  from 
the  man-of-war,  is  sailing  with  convoy.    Str*  1250. 

279.  On  insurance  of  ship  warranted  to  depart  with  convoy,  she  may  go  to  the 
place  appointed  for  the  general  convoy  for  that  trade,  at  the  hazard  of  the  insur^v. 
Str.  1265. 

280.  A  ship  does,  not  depart  witb  convoy  unless  she  has  sailine  instructions  on 
board  on  leaving  the  place  of  rendezvous,  supposing  that  they  might,  with  due  dili- 
gence, have  been  obtained.    1  B.  &  P.  5.    2  B.  &  P.  164. 

281.  The  St.  43  G.  3.  c.  57.,  is  not  satisfied  unless  the  convoy  with  which  the  ship 
sails  is  a  convoy  appointed  for  the  voyage  on  which  she  is  bound,  or  for  so  mucn 
thereof  as  convoy  is  appointed  for;  and  uiuess  the  ship  starts  with  convoy.  1  Taunt.  249. 

282.  An  insurance  is  not  avoided  within  st.  43 G. 3.  c.  57.,  from  the  ship  having  sailed 
without  convoy,  unless  the  assured  was  privy  thereto.  1  Taunt.  249.  Id.  250.  n. 

283.  An  unureseen  separation  from  convoy  is  no  breach  of  the  warranty  to  sail  with 
convoy.    Dougl.  74.  27 1 .  736. 

284,  'ITic 
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,  584w  The  taking  in  goods  after  the  convoy's  signal  to  wdgh  does  not  vacate  a  po- 
licy on  go^xb,  if  no  delay  is  thereby  occasioned.     1 2  East,  151. 

285.  The  liberty  to  seek,  join,  and  exchange  convoy,  is  introduced  for  the  benefit 
of  the  assured ;  and  therefore,  seinble,  any  restraint  imposed  by  them  on  the  captain's 
option  in  this  particular  is  immaterial.     1  M.  &  S.  4. 

286.  Thiol  Lots,  —  If  the  voyage  is  lost,  or  not  worth  pursuing,  if  the  salvage  is 
high;  if  furtho*  expence  is  necessary;  if  the  underwriter  will  not,  at  all  events, 
undertake  to  pay  that  expence,  the  assured  may  abandon,  notwithstanding  a  re- 
capture.   Dougl.  231. 

^7.  A  totafloss  is  of  two  kinds :  —  1st,  Where  the  whole  of  the  property  insured 
perishes ;  2d,  Where  the  property,  or  some  portion  of  it,  exists,  but  the  voyage  is 
lost,  or  the  expence  of  pursumg  it  exceeds  the  benefit  arising  from  it ;  when  the  as- 
sured nuy  abandon.     1  T.  R.  608. 

288.  "  Total  loss"  is  a  technical  expression,  and  imports  an  utter  loss  of  the 
property  for  the  voyage,  and  no  more;  therefore,  if  the  voyage  has  been  performed, 
and  the  property  has  arrived  in  specie,  however  deteriorated,  the  loss,  if  any,  is  average, 
and  not  total.     1  T.R.  187. 

289.  If  the  salvage  fidls  short  of  the  fireight,  it  is  to  be  considered  as  a  total  loss. 
Str.  1065. 

290.  That  the  assured  in  a  valued  as  well  as  in  an  open  policy  on  goods,  may  re- 
cover as  for  a  total  loss,  the  whole  subject  matter  intended  to  be  recovered  by  the 
valuadoQ  in  the  policy,  must  have  been  lost     13  East,  325. 

291.  If  ijoods  reach  their  place  of  destination,  not  in  the  ship  in  which  they  are  in- 
sured, but  m  another,  having  been  removed  in  consequence  of  one  of  the  perils  insured 
against,  the  loss  is  total.    2  M.  &  S.  574. 

292.  If  a  ship  is  lost  just  without  the  limits  of  the  harbour  of  the  place  to  which  she 
is  destined,  so  that  the  goods  do  not  arrive  in  the  ship,  but  are  taken  out  and  placed  in 
other  craft,  the  loss  is  total  (as  to  the  goods  as  well  as  ship).    2  M.  &  S.  374. 

393.  That  the  assured,  in  a  valued  as  well  as  open  policy  on  freight,  may  recover  as 
for  a  total  loss,  the  situation  of  things  when  the  loss  nappened  must  have  been  such, 
that,  had  it  not  been  for  the  loss,  the  entira  freight  contemplated  at  the  time  of  in- 
surance, and  meant  to  be  covered  by  the  viduation,  would  have  been  earned. 
13  East,  325.  . 

294.  The  assured,  in  a  valued  policy  on  the  freight  of  a  chartered  ship,  is  entitled  to 
recover  for  a  total  loss,  where  the  vessel,  having  taken  in  part  of  her  cargo,  and  the 
remainder  being  readv  on  shore,  is  lost.     1  M.  £  S.  515. 

295.  A  chartered  ship  is  to  take  in  goods  at  London  or  Maderia;  there  deliver  such 
pordon  as  an  agent  should  direct ;  receive  on  board  vrine ;  proceed  to  Jamaica,  and 
there  deliver;  155^  to  be  pud  for  freight  during  the  whole  voyaee  firom  London  to 
Madeira,  and  thence  to  Jamaica,  payable  in  Madeira  on  delivery  of  the  goods  shipped 
at  London  for  that  place,  by  wine  at  so  much  per  pipe,  to  be  carried  to  Jamaica  nree 
of  freight.  She  arrives  at  Madeira ;  delivers  all  ner  London  cai^,  except  a  certain 
portion  retained  as  Imllast;  receives  part  of  the  Jamiuca  cargo,  out  not  the  fi*eight 
wine;  and  then  is  lost.  Held,  that  this  was  a  total  loss  within  a i policy  upon  the 
freuht  at  and  from  London  to  Jamaica,  with  liberty  to  touch  at  Madeira,  and  discharge 
andtake  goods  on  board  there.     1 N.  R.  256. 

296.  Shipowners  insure  ship  and  fireight  separately ;  the  ship  is  detained  by  em- 
bargo ;  the  owners  abandon  the  ship  to  the  insuren  thereon ;  the  ship  is  afterwards^ 
released  from  the  embargo,  and  returns  home ;  fireight  is  earned  and  in  part  paid  to- 
the  underwriters  on  the  ship,  upon  an  indemnity.  The  owners  of  the  ship  cannot 
recover  against  the  insurers  on  tne  freight ;  for  tnere  is  other  no  loss  at  idl,  or  no  loss 
within  the  policy,  since  the  loss  of  the  fireight,  if  any,  arises  firom  the  act  of  the  owners^ 
themselves,  in  abandoning  the  ship  to  the  insurers  thereon.    I  Smith,  524.  5  East,  388. 

297.  A  flAiip  and  goods  being  insured  for  a  voyage,  if  the  ship  b  taken  and  re-captured^ 
and  after  the  re-capture,  the  captain,  acting  fairly  for  the  benefit  of  his  employers,  seUs 
the  ship  and  carvo,  and  thereby-puts  an  end  to  the  voyage,  the  insured  may  abandon,, 
and  recover  as  for  a  total  loss.    Uovgl.  251. 

298.  If  a  ship  is  taken,  r&4aken,  and  arrived  in  England  before  the  insured  oilers  t<y 
abandon,  and  is  afterwards  brought  to  the  port  of  delivery,  and  has  sustained  no 
damage  from  the  capture,  not  a  total,  but  only  an  average  loss,  is  recoverable.  2  B.  M. 

1198.      lBlk.276. 

299.  If  a  privateer  is  insured  to  cruise  for  three  months  and  js  taken  by  the,  enemy, 
re-taken  before  she  is  infra  pr^ndia  hottitt  carried  into  a  neutral*port,  and  sentenced  to 
be  restored  to  the  owners  on  paying  salvage,  yet  is  it  a  total  loss.     1  Wils.  191. 

300.  Where  the  object  of  the  voyage  is  lost,  there  is  a  total  loss  as  to  the  cargo, 
though  the  ship  is  safe.    4  T.  R.  785. 

501.  A 
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301.  A  loss  of  the  voyage,  with  due  notice  of  abandonment,  operates  as  a  total  loss 
of  the  goods.    9  East,  283. 

302.  An  insurance  is  made  on  goods,  on  board  the  ship  S.  at  and  from  X.  to  Y.,  is 
an  undertaking  that  the  goods  shall  be  transported  in  that  ship  to  the  place  of  destin- 
ation. An  accident,  therefore,  which  incapacitates  the  ship  from  performing  the 
voyage,  occasions  a  total  loss  of  the  goods,  within  the  meaning  of  the  policy.  But  as 
no  specific  voyage  is  insured,  it  follows  that  a  mere  retardation  of  the  adventure, 
a  loss  of  the  voyage  for  that  season  only,  will  not  constitute  a  total  loss ;  the  ship  may 
be  refitted,  and  proceed  next  season.    8  M.  &  S.  240. 

303.  A  loss  ot  the  voyace  is  not  a  loss  of  the  ship,  within  the  meaning  of  a  policy  of 
insurance  pn  ship  at  and  from  X.  to  Y.   2  M.  &  S.  290. 

304.  The  mere  loss  of  the  vovage  is  not  a  loss  of  the  ship.    2  Taunt.  363^ 

305.  If  propertv  insured  reaches  the  assured  at  the  place  appointed,  though  in  a  de- 
teriorated state,  the  loss  is  average  only,  and  not  total.    2  M.  &  S.,  37 1 . 

306.  Where  a  ship  was  stranded,  and  the  cargo„  consisdng  of  hoesheads  of  sugar, 
has  ail  got  ashore,  each  hothead  containing  some  suw,  though  but  littl^  and  nearly 
all  damaged;  helc^  that  the  jury  were  warranted  in  finmng  this  to  have  been  an  average 
loss  only.    2  Mars.  432«    7  Taunt  1 54. 

307.  A  neutral,  proceeding  firom  her  own  to  X.,  in  the  enemy's  country,  is  brought 
into  an  English  port.  Pending  proceedings  in  the  Admiralty,  the  king  declares  X. 
in  a  state  m  blockade.    Held,  that  this  was  a  total  loss  of  the  voyaec.  9  East,  283. 

308.  Where  the  captain,  learning  that  if  he  enter  the  port  of  nis  destination,  the 
vessel  will  be  lost  by  confiscation,  avoids  that  port,  whereby  the  object  of  the  voyage 
is  defeated ;  the  assured  on  goods  cannot  abandon  as  a  totd  loss.  3  B.  &  P.  388. 

309.  The  consignee  of  a  captured  cargo  was  allowed  to  retain  the  amount  of  his 
acceptances.  Held  that  the  assured,,  not  having  abandoned,  might  consider  the  loss 
partial,  and,  therefore,  that  what  was  saved  was  saved  for  his  benefit.  4  Taunt.  803. 

310.  If  property  insured  be  taken  apd  condemned  as  prize,  the  underwriters  are 
liable,  though  no  claim  was  made  b^  the  assured.    3  T.  R.  477. 

311.  An  assured,  by  doing  what  is  most  for  the  interest  of  all  concerned,  with  the 
property  saved,  does  not  thereby  preclude  himself  recovering  for  a  total  loss,  if  other- 
wise entitled.  iT.R.6ll.n.(oX 

312.  The  sentence  of  a  court  of  appeal  reverrins  a  condemnation  under  which  the 
property  insured  had  been  landed  and  sold,  and  decreeing  restitution,  or  the  value, 
does  not  make  the  loss  partial.     13  East,  304. 

313.  If  after  the  total  loss  of  a  ship  insured,  and  after  an  abandonment  to  the 
underwriters,  which  they  refijse  to  accept,  the  ship  is  restored  before  action  brought ; 
but,  nevertheless,  under  such  circumstances  that  there  is  no  medium  by  which  the 
extent  of  the  loss,  as  an  average  one,  can  be  estimated,  the  right  which  the  abandon- 
ment conferred,  is  not  divested,  and  the  assured  is  entitled  to  recover  as  for  a  total 
loss.  And  even  though  no  abandonment  had  been  made,  such  circumstances  would 
have  authorised  one.  So  that  it  seems,  that  to  prevent  the  restoration  of  the  property 
divesting  the  right  conferred  bv  abandonment,  its  state  must  be  such  as  to  authorise  a 
present  abandonment.    4  M^  &  S.  576. 

314.  Senibley  that  abandomnent  made  during  a  total  loss,  will  not,  without  accept- 
ance, be  entitled  to  recover  .for  such,  where  the  loss  ceased  to  be  total  at  the  time  of 
-action  brought.     10  East,  329. 

315.  Whether  the  assured  of  a  ship  can  recover  as  for  a  total  loss,  must  depend 
upon  the  state  of  things  at  the  time  of  action  brought,  unless  the  underwriter  had 
accepted  the  abandonment  duly  made.  If  a  ship  insured  u  captured,  and,  whilst  in 
the  enemy's  possession,  b  abandoned  to  the  underwriter,  who  refuses  to  accept  it,  and 
afterwards,  and  before  action  brought,  is  re-cf^tured  and.  restored  to  the  assured,^  he 
cannot  recover  as  for  a  total  loss.  A  contract  of  insurance  is  a  contract  to  indemnify 
the  assured  from  any  loss  he  may  sustain :  to  allow  Jiim  to  recover  as  lost  that  which 
is  not  lost,  would  be  giving  him  more  than  an  indemnity.    4  M.  &  8. 393. 

316.  Where  a  ship  seized  and  condemned  by  a  forei^  state,  and  purchased  by  the 
master  on  behalf  of  bis  owner,  the  owner  can  only  reciver  as  for  a  partial  loss ;  for 
the  pioperty  in  the  ship  is  not  divested  out  of  him.     l  Mars.  425.    6  Taunt.  25. 

317.  Where  there  is  ultimately  a  total  loss  from  one  of  the  perils  excepted  against, 
the  assured  cannot  recover  for  a  previous  deterioration  of  the  subject  from  a  peril 
insured  against.  Though  he  may  for  disbursements, made  in  consequence  thereof. 
12  East,  648, 

318.  Average  loss.  — ^^Insurers  are  liable  to  pay  the  change  of  a  compromise  bona  fide 
made  to  prevent  the  ship  from  being  condemned  as  lani-fuiprise,  or  to  avoid  a  greater 
expence.    1  Dlk.  313. 

319.  Monoy 
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519.  Money ifudd  by  the  master  for  the  ranaom  of  the  ship,  contrary  to  45  Geo.  5. 
t.  72.,  cannot  be  recovered  as  an  average  loss.    2  Taunt.  363. 

320.  An  average  loss  on  a  valued  peBcy,  must  be  estimated  by  the  real  value  of  the 

goods  on  board.     1  Blk.  279.  ,    *.      .  -       n 

321.  It  is  the  usage,  that  where  the  underwriters  are  char^ble  for  the  ra>auv  of  a 
ship,  Uie  exchange  having  been  new  work  for  old,  a  deduction  of  one  third  must  be 
taken  oE  This  only  obtfdns  where  the  ship  comes  to  the  owner  agam;  not,  there- 
fore, where  she  is  obliged  to  be  sold  by  default  of  the  underwriters,    2  T.  R.  407. 

322.  Where  underwriters  desire  that  a  ship,  which  the  assured  u  entitled  to  abandon, 
may  be  repaired  at  their  expence,  whereupon  money  for  repairs  is  taken  up  on 
a  bottomry  bond ;  to  discharge  which,  the  underwriters  having  refused  to  pay  it,  .the 
ship  b  afterwards  sold,  they  are  liable  for  whatever  loss  the  assured  may  sustain  in 
consequence  of  such  refusal ;  and  a  refiisal  by  one  is  a  refusal  by  all,  unce  they  were 
acting  in  a  body.    2T.  R.  407. 

323.  AbaiuhttmefU. — The  assured  is  in  no  case  bound  to  abandon;  he  has  alwajrs 
an  option,  where  the  property,  or  any  part  of  it,  exists  in  specie,  whether  he  will 
abandon  ornot.     lT.R.615. 

324.  Upon  the  happening  of  such  a  peril,  suspending  the  voyage,  and  including  the 
necessity  of  repair  to  such  an  extent  as  entitles  the  assured  to  consider  the  loss  total, 
abandonment  is  necessary.    14  East,  465. 

325.  Abandonment  is  only  necessary  to  make  a  constructive  total  loss.    15  East,  13. 

326.  The  wreck*  and  deterioration  of  the  goods  cannot  be  considered  a  total  loss, 
irithout  abandonment.  15  East,  559. 

327.  Freight  is  insured  from  A.  to  B.':  the  ship  sails,  but  is  obliged  to  put  back 
from  stress  of  weather  when  she  is  found  to  be  incapable  of  complete  repair,  and  the 
caigo  b  accordingly  unloaded,  and  the  ship  sold.  In  an  action  on  the  policy  for  a 
total  loss,  hdld,  that  there  was  no  necessity  for  an  abandonment  of  the  nrei^ht,  but 
that  the  insured  was  bound  to  use  all  reasonable  endeavours  to  repair  the  ship,  so  as 
to  have  carried  the  cargo,  or  part  of  it,  which  would  have  operated  as  a  salvage.  I  M^ 

447.     6  Taunt.  68. 

328.  An  assured  can  only  abandon  where  there  has  been  a  total  loss  of  the  property 

insured.     lT.R.187. 

329.  On  a  wi^ring  policy  there  can  be  no  abandonment,  since  there  b  nothing  to 

abandon.     iT.  R.304. 

330.  A  temporary  capture  b  a  loss  that  the  assured  may  abandon.  If  he  delays,  and 
the  ship  b  restored,  he  cannot;  so  that  if  she  afterwards  founder,  he  cannot  declare  as 
for  a  loss  by  capture.     1  T.  R.  308. 

331.  Where  the  ship  is  not  worth  repairing  the  assured  may  abandon.   2  T.  R.  412. 

332.  The  loss  of  the  voyage  entitles  the  assured  on  ship  to  abandon.     6  T.  R.  413. 

333.  An  embargo,  af^er  the  risk  has  attached,  though  not  by  an  enemy,  which  stays 
the  voyage,  entitles  the  assured  to  abandon  as  for  a  total  loss.    6T.  R.  413. 

334.  An  embargo  by  an  alien's  own  government  does  not  entitle  him  to  abandon. 

loEast,536.     %  ..     .  .  , 

335.  Where  an  abandonment  b  requisite  it  must  be  made  as  soon  after  news  of 
the  loss  has  reached  the  assured  as  possible.  If  he  delays  making  it,  though  with  a 
good  intention,  he  can  only  consider  the  loss  as  average.     1  T.  R.  608. 

336.  Com  was  insured  free  from  averaee,  unless  general,  from  Waterford  to  Liver* 
pooU  The  vessel  was  run  on  shore  at  Waterford  on  28th  of  January,  and  was  wholly 
uoder  water  at  high  water.  Part  of  the  com  was  taken  out  by  the  insurers,  and  kiln- 
dried,  and  the  assured  received  the  net  produce.  On  the  18tn  of  Febraary,  (twenty- 
four  da^**  after  the  loss,)  the  assured  gave  notice  of  the  abandonment,  which  the  in- 
surers refused  to  accept.  Held,  that  the  notice  of  abandonment  was  too  late  to  entitle 
the  Bssured  to  recover  as  for  a  total  loss.    3  Smith,  48.    7  East,  38. 

337.  The  assured,  on  receiving  intelligence  of  such  a  loss  as  entitles  him  to  abandon, 
must  make  hb  election  to  abandon,  and  give  notice  thereof  to  the  underwriters  within 
a  reasonable  time,  else  the  loss,  on  eventually  proving  partial,  cannot  be  made  total 

9E^t,283.     13Ea8t,304.  .,     .       ^  ... 

539.  The  insured  b  entitled  to  a  reasonable  tiide  for  examining  mto  the  state  of  a 
damaged  caigo,  before  he  makes  hb  election  on  the  question  of  nbendonment.  2  Mars. 

88.     6  Taunt.  383.  . 

339.  Abandonment  not  accepted  cannot  convert  to  a  total  loss  what  at  the  time 
of  abandoning  had  in  fiict  ceased  to  be  such.     10  East,  3S^9.    S.Taunt,  363. 

340.  An  ineffectual  notice  of  abandonment  will  not  preclude  the  assured  recovering 
for  a  total  loss,  where  the  loss  b  total.  •  15  East,  13. 

341.  Where  ship  and  freight  are  abandoned,  in  consequence  of  an  embar^,  to  the 
respective  underwaters,  and  3ie  abandonment  is  aoceptad,  and  subscription  paid  by  the 

under- 
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underwriter  on  freight,  in  consideration  of  the  assured  undertaking  to  assign  to  Kim 
all  right  of  recovery,  &c.  in  the  freight,  the  assured  is  precluded  by  this  agreement 
from  afterwards  settmff  up,  as  between  himself  and  the  underwriter,  the  right  of  the 
insurer  on  ship  to  the  freight.    4  East,  54.    5  B.  &  P.  479. 

34S.  If  after  an  abandonment  to  the  respective  underwriters  on  ship  and  freight,  and 
acceptance  thereof,  freight  is  earned,  the  underwriters  on  frei^t  are  not  liable.  5  East, 
388.     1  Smith,  524. 

545,  Premium.  —  Though,  in  a  policy  of  insurance,  it  is  always  understood,  and 
therefore  tacitly  agreed,  that  the  policy-broker  alone  shall  be  liable  to  the  underwriter 
for  the  premium;  18  East,  507.  4  1" aunt.  246.  this  tadt  agreement  supposes  that 
all  is  fair  on  the  side  of  the  assured,  and  the  transaction  a  dealing  in  the  common 
course  of  business;  for  if  there  has  been  anyftaud  or  mal-practice,  the  underwriter 
may  require  him  to  pay  the  premium ;  as  where  the  assured  knew  that  the  broker 
was  insolvent,  and  mmished  him  with  means  of  passing  off  for  a  man  of  credit ; 
3  Taunt.  493.  or  where  he  procured  the  insurance  to  recover  a  debt  from  the  broker 
to  himself,  setting  the  premium  against  the  debt.    5  Taunt.  497. 

344.  In  all  cases  where  the  risk  never  has  begun,  there  shall  be  a  return  of  premium. 
Dougl.  588.  798.     3  Burr.  1237.     iBlk.  315.     Cowp.  668. 

345.  Misrepresentation,  without  fraud  vacating  a  policy,  entitles  the  assured  to  a 
rerum  of  premium.    4  Taunt.  640. 

346.  where  the  assured  ^s  from  an  exception  in  the  policy,  express  or  implied, 
there  can  be  no  return  of  premium.     1  M.  &  S.  35. 

347.  Where  the  very  object  of  the  policy  requires  discriminating  knowledge  of  the 
coast,  on  the  part  of  the  cajptain,  and  the  underwriter  is  discharged  from  the  want  of 
it,  there  can  be  no  return  ot  premium.     14  East,  481. 

348.  Though  a  verdict  for  the  defendant,  on  the  ground  that  the  risk  never  com- 
menced, does  not  necessarrily  imply  that  the  plaintiff  is  entitled  to  a  return  of 
premium;  and,  though  the  plaintiff  has  not  mentioned  it  in  his  opening,  yet  is  he  entitled 
to  it  where  there  is  a  count  adapted.    2  B.  &  P.  330. 

349.  Where  the  policy  contains  two  distinct  risks,  and  two  voyages,  and  one  risk 
only  has  begun;  there  shall  be  an  apportionment  of  the  premium.  3  Burr.  1237. 
1  Blk.  Rep.  315.     1  B.  &  P.  172. 

350.  When  a  ship  is  insured  against  capture  for  twelve  months,  at  the  rate  of  so 
much  per  month,  making  a  specified  ^ross  sum,  though  the  risk  cease  before  the 
end  of  two  months,  by  the  loss  of  the  ship  in  a  storm,  there  shall  be  no  apportionment 
nor  return  of  premium,  the  contract  being  entire.    Dougl.  585. 

351.  If  a  ship  is  insured  for  twelve  months,  at  a  gross  sum,  warranted  free  from 
capture,  there  shall  be  no  apportionment  nor  return,  though  the  risk  cease  by  the  cap- 
ture of  the  ship,  before  the  expiration  of  the  twelve  months.    Dougl.  587. 

352.  If  the  policy  is  at  and  from  London  to  Halifax,  in  Nova  Scotia,  warranted 
to  depart  with  convoy  from  Portsmouth,  the  risk  and  contract  are  divisible;  and  if 
the  snip  depart  from  Portsmouth  without  convoy,  there  shall  be  an  apportionment 
and  return  of  so  much  as  was  paid  for  the  voyage  from  Portsmouth  to  Halifax,  to 
be  ascertained  by  the  jury,  the  commencement  of  any  risk  from  Portsmouth  dqiend- 
ing  on  a  condition  precedent  of  a  departure  from  thence  with  convoy.      Dougl. 

587.  786.  •y9a 

353.  If  there  is  an  insurance  on  ship  and  goods,  at  and  from  A.  to  B.  during  her 
stay  and  trade  there,  at  and  from  thence  to  her  port  or  poits  of  discharge  in  C,  and  at 
and  irom  thence  back  to  it,  it  is  an  entire  contract ;  and  if  the  loss  liappen  at  any 
time  after  the  commencement  of  the  risk,  there  shall  be  no  apportionment  or  return. 
Dougl.  781. 

354.  If  a  policy  is  at  and  from  A.,  warranted  to  sail  on  a  day ^  certain ;  the  risk 
and  contract  are  divisible;,  the  risk  from  A.  depending  on  a  condition  precedent 
of  a  departure  on  the  day ;  and  if  there  is  no  departure  on  the  day,  there  shall  be 
an  apportionment  and  return.    Dougl.  785. 

355.  Upon  a  policy,  at  and  from  such  a  port,  to  any  other  port  or  place  what- 
soever, for  twelve  months,  at  9/.  per  cetU,^  warranted  free  from  capture,  the  risl^  is 
entire ;  and,  therefore,  if  once  begun,  there  shall  be  no  return  of  premium.  Cowp.  €66. 

356.  Wherever  the  risk  has  once  begun,  though  it  ceaa^  immediately  afterwards, 
there  shall  be  no  apportionment  of  return  of  premium.     Cowp.  668.     Dougl. 

588.  789.    ^  '  ^  ' 

357.  An  insurance  being  made,  without  interest,  and  the  premium  piud^  the  insured 
shall  not  recover  it  back.    Dougl.  468. 

558.  If  A.,  of  his  own  accord,  insures  on  behalf  of  6.,  who  afterwards  refuses  to 
adopt  the  policy,  A.  cannot  recover  back  the  premium  from  the  underwriter.    The 

grounds 
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grounds  for  such  clium  are,  that  the  policjr  was  without  interest;  but  these  fiul, 
dace  the  party  for  whom  it  was  made  had  an  interest.    2  M.  &  S.  485. 

359.  A  premium  given  for  a  re-assurance,  illegal  under  st.  19  Geo,  2.  c.  37.  cannot 
be  recoTensd  back.     3  T.  R.  266. 

360.  If  a  ship  engaged  on  an  illegal  voyage  is  insured,  and  so  the  insurance  void, 
the  assured  is  not  entitled  to  a  return  of  premium  (upon  the  ground  that  the  risk  did 
not  attach)  thou^  the  &ct  of  the  ill^ality  does  not  ^pear  upon  the  face  of  the 
policy.     4M^&S.  16. 

361.  Though  an  insurance  of  an  alien's  property,  under  ignorance  of  hostilities 
havuig  commenced  by  his  government,  b  void,  yet  the  English  agent  u  entitled  to  a 
return  of  premium.     12  East,  225. 

362.  where  the  policy  is  avoided  by  an  alteration  by  the  assured,  the  premium 
cannot  be  recovered  back.    4  Taunt.  330. 

365.  An  arrival  of  the  ship  entitles  to  the  stipulated  return  of  premium,  .not- 
withstanding a  capture,  re-capture,  and  payment  of  salvage  during  the  voyage. 
7  T.  R.  421. 

364.  Where  the  return  of  premium  is  to  be  more  or  less,  according  as  the  ship 
saQs  with  convoy  for  longer  or  shorter  portions  of  the  voyage,  a  clause  added  afber 
the  last  stipulation  for  a  return,  of  *'  and  arrived,**  is  a  condition  annexed  to  all  the 
rest.,    4  East,  396.     1  Smith,  72. 

S6S,  Where  part  of  the  premium  is  to  be  returned,  **  if  the  ship  sails  with  con* 
Toy  and  arrives/'  she  need  not  arrive  in  company  with  the  convoy.    Uougl.  268. 

366.  In  a  policy  on  goods  shipped  on  board  a  certain  ship,  to  return  part  of  the 
premium  **  it  sfuls  with  convoy  and  arrives,"  the  arrival  of  the  ship  is  what  is  meant» 
and  the  fiill  return  is  to  be  nuide  on  the  whole  sum  insured,  thougH  there  should  be 
an  avenge  loss  on  the  goods.    Dougl.268. 

367.  Where,  in  an  insurance  on  ship  from  Oporto,  there  is  to  be  a  return  of  pre- 
mium, if  she  sul  with  convoy,  **  from  tne  coast  of  Portugal,"  (or  what  is  equivalent^ 
depart,^  sailing  from  Oporto  with  a  convoy  bound  to  touch  at  Lisbon  to  take  up  the 
tnuSe  were,  entitles  to  a  return.    2  B.  &  r.  1 11. 

368.  SmL — If  a  ship'  insured  is  sold  with  the  policy,  the  vendee  cannot  sue  thereon^ 
5  East,  393. 

369.  An  insurance  broker,  who  eflfects  a  policy  in  his  own  name,  thoufh  on  account 
of  his  principal,  may,  if  he  has  a  lien  upon  tne  policies,  or,  if  he  has  paid  his  principal,, 
maintain  an  action  in  his  own  name.  In  the  latter  casc^  the  suit  is  on  his  own 
account,  and  exempt  from  the  controul  of  the  principal.  By  subscribing  to  a  policy 
to  the  Imker's  name,  the  underwriter  consents  that  he  should  be  at  liber^  to  stand 
in  the  character  and  situation  of  principal,  that  in  case  of  loss  he  should  be  entitled 
to  act  in  all  respects  as  his  creditors,  and  that  he  should  be  considered  as  giving 
him  credit  upon  the  policv,  as  his  own  risk  and  on  his  own  account.    2  M.  &  S.  1 18. 

370.  An  insurance  broker  who  effects  a  policy,  not  in  his  own  name,  but  in  the 
name  of  his  principal,  can  in  no  event  sue  thereon  in  his  own  name,  not  though  he 
may  have  a  uen  upon  the  policy ;  or  may  have  paid  his  principal  for  a  loss  thereen» 
as  where  he  act  under  common  del  cred.  The  underwriter  has  not  consented  that 
he  should  in  any  case  be  entitled  to  stand  as  principal,  or  to  be  treated  as  the  cre- 
ditor; nor  has  lie  ever  agreed  that  he  should  be  considered  as  giving  him  credit  at 
his  own  risk  and  on  his  own  account.  The  ^uarantedng  the  broker  of  his  solvency 
to  the  assured  on  the  policy,  is  a  transaction  to  which  he  is  wholly  a  stranger. 
2M.  &&119.  * 

371.  An  agent  who  effects  a  poUcy  of  insurance  in  his  own  name,  may,  if  he  has  a 
lien  upon  the  policy,  sue  thereon  in  nis  own  name.    2  M.  &  S.  423. 

372.  An  agent  to  whom  a  cai^  is  consigned,  and  who  will  have  a  lien  upon  the 
caigo  in  respect  of  monies  advanced,  or  bills  accepted  on  the  credit  of  the  consign- 
ment, has  a  sufficient  interest  in  the  cargo  to  enable  him  to  insure  it  in  his  own 
name.  He  may  therefore^  on  a  loss  happening,  sue  upon  the  policy  in  his  own  name, 
that  is,  not  moely  as  agent  for  the  consignors,  but  as  a  party  uiterested,  and  upon 
the  same  principle  may  set  off*  the  loss  in  an  action  by  the  underwriter  aeainst  him. 
The  same  rule  holds  where  the  ittent  has  a  del  credere  commission.  Ana  a  dii»ent 
by  the  owner,  that  the  agent  shall  sue  or  set  ofi^  will  not  avail,  since  he  is  asserting, 
not  hu  principal's  risht,  &t  his  own.    2  M.  &  S.  423. 

373.  A  policv-broxer,  in  whose  name  an  insurance  has  been  made  on  another's  be- 
haU^  may  sue  thereon.    1  H.  Bl.  81. 

374.  A  declaration  on  a  policy  on  interest  must  aver  in  whom  the  interest  resides. 
3  Taunt.  513. 

375.  A  declaration  that  the  pluntiffii  A.  and  B.  caused  to  be  eiifected  a  policy,  con- 
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taimn^  that  C.  and  Co.  did  make  assurance,  send  averring  the  interest  in  t)^  is  tirt^ 
objectionable  after  verdict.    1 5  East,  4. 

376.  Where  particular  exceptions  to  a  ^neral  risk  are  made  by  warranty,  the 
assured,  in  declaring  on  a  loss  by  the  ndk^  need  not  negative  the  exception^. 
15  East,  288. 

377.  An  averment  that  the  plaintifts  were  the  persons  residing  in  Great  Britain,  whd 
recdved  the  order  for  and  effected  the  insurance,  ttiust  be  proved.     1  M.  &  S.  201. 

378.  Qwere,  whether,  in  all^^  a  loss  on  the  higii  seas,  it  be  necessary  to  add  a 
venue?    2B.&P.1 53. 

379.  Where  the  insurance  is  on  a  paiticUlar  species  of  goods,  an  averment  that 
divers  goods  were  put  on  board,  is  made  sufficiently  definite  by  a  subsequent  alle* 
gation,  that  the  insurance  was  made  on  the  said  goods.    2  N.  R.  77. 

380.  iSnn^,  that  a  declaration  on  a  policy  on  goods  should  aver,  that  they  were 
put  on  board  at  the  loading  place.    2  B.  &  P.  153. 

381.  The  plaintiff  declares  on  a  policy  from  Jutland  to  Leith,  and  avers  a  loss  by 
seizure.  The  captain  states,  that  the  ship  was  piu^uin^  her  course  for  Leith,  when 
she  was  captured  by  a  Swedish  frigate,  five  German  miles  off  the  co&st  of  Norway. 
The  defenaant  produces  a  Swedish  sentence  of  condemnation  for  breaking  the  blocK<« 
ade  of  Norway.  Held,  that  though  this  was  conclusive  evidence  that  the  blockade 
had  been  violated,  yet  it  was  not  sufficient  evidence  to  fix  the  captain  with  barratry ; 
and  quare,  if  it  had,  whether  the  plaintiff  could  have  recovered  without  a  count  for 
barratry  ?    2  Mars.  72.    6  Taunt.  375. 

382.  The  expences  of  salvage  may  be  eiven  in  e^ndente,  thoudi  the  only  special 
damage  laid  is,  that  the  goods  were  spoilea  by  the  shipS  sinking.    B.  R.  H.  304. 

383.  In  a  declaration  on  a  policy  signed  by  an  a^ent,  plaintiff  need  not  lay  different 
counts,  one  as  signed  by  principal,  and  another  as  signea  by  agent.    2  Burr.  1188. 

384.  In  an  action  for  loss  by  barratry  in  the  master,  objected  by  defendant  that 
the  plaintiff  ought  to  prove  that  the  master  was  not  owner  or  freighter,  and  that  he 
did  not  act  under  the  direction  of  the  person  who  was.  Held,  that  if  the  master  was 
owner  or  freighter,  or  acted  under  the  direction  of  the  owner,  the  burthen  of  proving 
diat  fact  If^  on  the  defendant.    4  T.  R.  33. 

385.  Where  there  is  a  stipulation  in  a  policy  on  a  foreign  ship,  that  the  policy 
shall  be  sufficient  proof  of  interest,  and  there  is  judgment  by  default,  the  plaintifl^  on 
the  writ  of,  inquiry,  need  only  prove  the  defendant's  subscription,  without  giving  any 
evidence  of  interest.    Dougl.  3 1 5. 

386.  The  assured's  agent,  by  handing  over  the  captam's  protest  to  the  underwriter, 
»does  not  make  it  evidence  for  him.     7  T.  R.  158. 

387.  If  a  ship  is  insured,  except  as  to  captures  and  seizures,  and  four  years  after« 
wards  has  never  been  heard  of,  it  shall  be  deemed  sufficient  evidence  that  she  found* 
ered.    Str.  1199. 

388.  Where  there  has  been  only  an  average  loss,  if  the  account  is  so  complicatrd 
that  it  Cannot  be  adjusted  in  court,  the  jury,  by  consent  of  parties,  may  find  for  a 
total  loss,  the  plaintiff  entering  into  a  rule  to  account  to  the  underwriters  for  what 
part  of  the  inscfred  property  he  shall  recover.    Doucl.  294. 

889.  A  statement  in  a  case  reserxjed,  that  the  msurance  was  on  account  of  the 
captors,  was  held  to  preclude  the  consideration,  whether  a  count,  averring  the  in- 
terest to  be  in  the  crown,  and  the  insurance  made  on  account  of  tus  majesty,  could 
be  sustained.    1 1  East,  428. 

390.  Adfusiment.  —  Adjustment  and  return  of  premium,  under  a  mistaken  bdief 
that  a  ship  was  taken  in  a  port  warranted  free  or  capture,  does  not  bar  an  action 
for  the  total  loss,  the  capture  having  h^pened  out  of  ttie  port.    4  Taunt.  725. 

391.  Doubiemturaitce.^' Double  insurance  is  where  tne  same  man  is  to  receive 
two  flams  instead  of  one,  or  the  same  sums  twice  over  for  the  same  loss,  by  reason  of 
his  having  made  two  insurances  on  the  same  goods  or  ships ;  but  every  case  where 
there  are  two  insurances  is  not  a  double  insurance.    1  B.  M.  489.    1  Blk.  105. 

392.  Upon  a  donUe  insurance,  though  the  insured  is  not  entitled  to  two  satisfiic- 
tions,  yet  upon  the  first  action  he  may  recover  the  whole  sum  insured,  and  may 
leave  the  defendant  therein  to  make  the  other  insurers  contributory.     1  Blk.  416. 

893.  Reciprocal  tMtinmcf . -~  In  mutual  insurances  all  parties  must  be  contributory. 
3  Burr.  1512. 

394.  Re^atntranee.  —  It  seems  that  an  agreement  between  two  underwriters,  that 
the  subscription  to  a  policy  by  one  shaU  be  considered  as  transferred  to  the  other, 
it  not  a  re-assurance  within  st.  19  Geo.  3.  c.  37.  s.  4.  unless  the  premium  paid  to 
the  second  underwriter  is  less  than  what  the  first  received.    1  Taunt.  48. 

'  395.  The 
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395.  The  tL  19  Qeo.  S.  c.  37.  8.  4.,  providing  that  it  shall  not  be  lawful  to  make  re- 
asmrance^  iinleM  the  assured  be  insolvent,  become  a  bankrupt,  or  die,  extends  to  every 
re-anurance  made  in  this  country,  whether  by  British  subjects  or  foreigners,  on  Britisn 
or  foreign  ships.    sT.R.161. 

396.  Partnerthip, — An  agreement  between  two,  that  whatever  profits  may  arise 
inmn  policies  to  be  underwntten  by  one,  shall  be  diared  between  them,  constitutes  an 
iUegir  partnership,  within  st.  6  Geo.  1.  c.  78.  s.  18.     1  Taunt.  6. 

397.  AppUcatwH  cf  a  general  nuurance.  —  An  insurance  on  "  ship  or  ships,"  or  **  on 
board  ship  or  ships"  ^erally,  may  be  ^plied  b^  the  assured  to  any  ship  he  thinks  fit, 
within  the  terms  of  it ;  therefore,  to  one  that  u  lost,  though  another  answering  the 
description  in  the  assurance  arrives.     3  H.  B.  343.    Id.  345. 

398.  A  policy  made  by  the  consignee  for  the  benefit  of  the  consignor,  though  in  the 
coo4gnee*s  nam^  and  as  interest  mkht  appear,  cannot  be  i4>plied  to  cover  the  con- 
agnee's  separate  interest  in  remct  otadvances.     10  East,  365. 

399.  A  bailee,  who  has  undertaken  to  insure,  may  apply  an  insurance  effected  by 
him  in  general  terms,  to  his  own  propcuty,  in  exclusion  orthat  bailed.     1  Taunt.  137. 

400.  Attured.  —  In  a  waeerinff  policy  on  ship,  the  assured  places  himself  in  the 
situation  of  shipowner,  and  undieitakes  to  do  every  thing  which  the  owner  himself 
might  perform.    1  T.  R.  ^p4. 

401.  ^p^'  —  As  to  the  duty  of  an  agent  in  insuring.    Cowp.  479. 

408.  T^e  ship's  husband  has  no  ri^t  to  insure  for  any  part  owner,  without  his  par- 
ticular direction,  nor  for  all  the  owners  in  general,  without  a  general  direction,  or 
something  equivalent  to  it.    5  Burr.  2797. 

403.  Informing  the  broker  that  propert}*  insured  in  time  of  war  is  neutral,  suffi- 
ciently indicates  that  the  party,  though  insuring  in  his  own  name,  is  only  an  agent. 
1  East,  335. 

404.  By  38  Geo,  3.  c.  S6^  repealing  25  Geo.  3.  c.  44.,  every  policy  shall  contain  the 
name,  or  style,  and  firm,  either  of  one  or  more  of  the  persons  interested,  or  of  the 
consif;nor  or  consicnee^or  of  the  resident  in  Great  Britain,  receiving  the  order  for  or 
eSectmg  it,  or  of  Uie  person  directing  the  agent  immediately  employed  to  effect  it. 

405.  under  the  st.  95  Geo.  3.  c  44.  (since  repealed  by  st.  S8  Geo.  3.  c.  56.)  it  was 
necessary  that  the  name  of  an  agent  eflfecting  an  insurance  for  his  prindpal  resident 
abroad,  should  be  inserted  in  the  policy,  eo  nomme,  as  amiL  And,  semble,  it  was 
also  requisite  that  such  agent  should  reside  in  EnglancL    1  T.  R.  313.    Id.  464. 

406.  A  policy  effected  by  an  agent  may  or  may  not  describe  him,  though  a  special 
agent,  as  agent.     1  B.  &  P.  345.    Id.  346. 

407.  An  insurance  agent  is  not  liable  for  neglect,  where  the  insurance  was  illegal. 
7T.  R.157.  , 

408.  An  insurance  made  by  a  captor,  (himself  having  no  insurable  interest,)  as  acent, 
without  any  declaration  as  to  the  party  interested,  must  be  takenuas  on  account  o^and 
may  be  adopted  by  the  crown.    13  East.  274. 

409.  If  one  man  makes  a  contract  expressly  for  another,  though  the  one  be  not  the 
otfaer^s  agent,  express  or  implied,  (impued,  as  where  he  is  his  general  agent,)  the  latto* 
may  adopt  the  contract.  Tbusy  where  A.  insures  as  well  in  his  own  name  as,  &c.  and 
the  interest  is  in  B.,  B.  may  sue  for  a  loss.    2  M.  &  S.  485. 

410.  A.,  the  captain  of  a  ship,  having  incurred  expences  on  her  account,  draws  a 
biU  on  his  owner,  m  payment,  with  a  memorandum,  **  that  if  it  should  not  be  honoured, 
the  holder  would  insure  the  amount,  and  place  the  premium,  &c.  to  the  ship's  and  A.*s 
acooimt."  The  bill  b  indorsed  to  B.,  an4  by  him  presented  for  acceptance,  but  dis- 
honoured ;  and  B.  then  e&cts  an  insurance,  the  interest  beins  declared  to  be  on  the  bfll. 
In  an  action  by  B.  against  A.  for  the  premium  expences,  hdd,  that  B.  was  justified  in 
cftcting  the  insurance  as  for  time,  instead  of  on  tne  voyage,  said  that,  whether  the  in- 
surance were  void  or  not,  as  between  the  insured  and  the  underwriters,  B.  was  at  all 
events  entitled  to  recover  the  expences  incurred  bv  him.     1  Mars.  556.    6  Taunt  234. 

411.  Brcker,  —  Whilst  the  agency  of  the  broker  subsists  in  the  usual  manner,  the 
ondcrwriter  cannot  recover  fix>m  him  the  premiums,  without  allowing  for  returns  to 
which,  bv  events,  the  assured  has  become  entitled.    1 2  East,  507. 

412.  An  insuranGe4iroker  cannot  set  off  returns  of  premiums  against  premiums  due 
from  himself  to  the  underwriter.    4  Taunt.  541. 

419.  In  an  action  by  the  executors  of  an  underwriter  against  a  broker  for  prenmuns 
doe  on  p^cies  subscribed  by  the  testator,  the  broker  cannot  set  off  returns  of  pre- 
odnm,  wnich  returns  became  due  after  the  testator's  death.  2  Mars.  138.  6  Taunt. 
448.    2  Mars.  141.    6  Taunt.  451. 

414.  An  insurance-broker  who  debits  an  underwriter  with  a  loss,  and  takes  his 
acceptance  fix*  a  protracted  pa}inent  of  the  balance  of  account  between  them,  is  liable 
to  the  assured  for  money  had  and  receive^    6  Taunt.  1  ]0, 

415.  A.^ 
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415.  A.,  at  Malaga,  directs  hi$  broker  in  London^  ^  to  insure  goods  supplied  on 
board  the  Pearl  from  Gibraltar  to  Dublin,"  adding  that  ''he  will  take  the  risk  upon 
himself  from  Malaca  to  Gibraltar  Bay,  where  he  shall  send  a  letter  on  shore."  Held, 
that  taking  the  whole  instructions  together,  the  broker  should  have  stated  in  the 
policy  that  the  goods  were  loaded  at  Malaga,  and  should  have  effected  the  insurance  at 
and  n-om  Gibraltar  Bay,  and  not  at  and  from  Gibraltar.    2  Mars.  189.    6  Taunt.  495. 

416.  A  person  employed  by  ship-owners  as  their  agent,  effects  a  policy  of  insurance, 
and  represents  himself  as  the  prrndpal  to  the  bnucers,  who  cause  such  insurance 
to  be  effected.  .  Held,  that  if  tne  brokers  receive  the  amount  of  the  loss  from  the* 
underwriters^  and  pay  it  over  to  the  agent,  they  are  not  liable  to  the  owners  in  an 
action  for  money  had  and  received,  although  part  of  the  money  was  paid  to  the  agent, 
after  they  were  mformed  of  his  bavins  acted  in  that  capacity.     1  Moore,  1 55, 

^  417.  A  broker  has  no  lien  for  his  balance-  against  tne  in^ired,  if  he  knows  at  the 
time  that  he  is  only  an  agent.    2  East,  523. 

418.  Where  an  insurance  is  discovered  to  be  void,  from  the  broker  having  sup^ 
pressed  a  material  communication,  the  assured  is  not  bound  in  favour  of  the  broker, 
responsible  to  him  for  the  consequences,  to  resist  refunding  subscriptions  paid  to  him 
by  underwriters,  under  a  mistaken  supposition  of  liability.    5  Taunt.  615. 

419.  Underwriter,  —  An  indemnincation  of  the  assured  from  whatever  quarter, 
enures  to  the  advantage  of  the  insurer.    9  East,  72. 

420.  Where  freighters  insure  against  a  payment  covenanted  for,  in  case  a  retum- 
caigo  cannot  be  had,  the  underwriter  is  entitled  to  the  advantage  of  any  deduc- 
tion which  the  assured  are  entitled  to  make.  11  East.  232.  2  Taunt.  285. 
12  East,  494. 

421.  The  insurer,  afler  satisfiurtion  made  to  the  assured,  stands  in  his  place  as  to 
the  goods,  salvage,  and  restitution,  and  is  entitled  to  a  share  of  prizes  taken  by  virtue 
of  liters  of  reprisal.     1  Ves.  s.  98. 

422.  If  a  ship  insured  is  taken,  re-taken,  and,  no  person  appearing  to  give  security, 
condemned  and  sold,  the  moiety  paid  the  re-captors,  and  the  other  moiety  remains  wifii 
the  officers  of  the  court,  and  the  assured  recovers  on  the  policy;  chancery  will  not 
restrain  him  proceeding  for  the  whole,  if  he  ofiers  to  relinquish  the  salvage  to  the 
insurer.    9  Atk.  195. 

423.  Satisfiiction  having  been  made  under  a  royal  commission  for  distribudon  of 
prizes  to  the  insured ;  -such  of  the  insurers  as  had  paid  were  bdd  entitled  to  restitu- 
tion, though  foreigners;  but  not  those  who  had  compounded  and  renounced  salvage. 
1  Eden.  130. 

424.  A  restoration,  after  confiscation  of  half  the  proceeds,  though  exceeding  the  fiill 
valuation  in  the  policy,  gives  the  underwriter  no  nght  to  recover  back  SOl.per  cent, 
paid  by  him  on  account,  without  any  abandonment     12  East,  488. 

425.  Where  the  loss  is  the  subject  of  general  average,  the  underwriter  is  entitled  to 
the  advantage  of  freight,  being  contributoiy,  where  the  policy  is  on  the  whole  or  only 
part  of  the  voyage,  and  though  the  contingency  on  which  the  freight  was  payable  was 
not  to  happen  during  theperiod  of  the  insurance.     1  M.  &  S.  318. 

426.  M  underwriter,  wno  has  insured  a  freighter  agunst  a  sum  payable  in  a  certain 
-event,  cannot  insist  on  the  freighter's  right  to  a  deduction,  in  opposition  to  the  judg- 
ment of  a  court  of  law.     1 2  East,  494. 

42  7«  In  many  cases  the  liability  of  the  underwriter  is  not  limited  by  the  amouiit  of 
Ills  subscription.    12  East,  655.    4  Taunt.  367. 

428.  Land^Hirriage  tiiMinmcr.*— It  seems,  that  an  insurance  on  goods  by  land-car- 
ria^  without  more,  will  cover  dama^  arisinefrom  miscarriage.  For  such  must  neces- 
sarily have  been  in  the  contemplation  of  the  parties.  At  all  events,  if  the  word 
^  barratry"  is  used,  that  includes  eveiy  species  ot  fraud,  or  mahu  dolus,  committed  by 
the  waggoner  or  servants,  taking  them,  (tor  the  term  is  one  applicable  to  the  sea,)  to 
stand  exactly  as  master  and  mariners.    2  M.  &  S.  172. 

429.  There  is  a  policy  of  insurance  upon  goods  at  and  from  London,  by  land-car- 
riage, to  Harwich,  and  at  and  from  thence  by  a  packet  to  Gottenburgfa,  b^tinning  the 
adventure  upon  the  said  goods  from  the  loading  thereof  aboard  the  said  ship.  It  is 
contended,  that  by  the  rule  that  a  loading  at  Harwich  is  requisite,  that  the  insurance 
on  the  sea  risk  may  attach ;  by  the  same  rule,  a  loading  at  London,  that  the  land 
risk  may  commence,  is  necessary.  Held,  that  the  terms  of  the  policy  did  not  require 
it.  By  "  land-carriage"  is  meant,  from  the  time  the  goods  are  put  into  the  charge  of 
the  carrier.    2  M.  &  S.  172. 

430.  I^lre  nuurance, — A  policy  from  half-year  to  half-year  is  made  on  the  follow- 
ing terms :  On  expiration  oi  the  half-year  no  insurance  is  to  take  place  until  the 
next  half-yeariy  premium  is  paid ;  whidi  payment  is  to  be  made  witbin  fifteen  dm  after 
the  half-year,  and  **  so  long  as  the  insurers  shall  agree  to  accept  the  same."    Held,  that 

the 


Contracts  of  Merchants.  113 

(E  10.)  What  remedy  upon  a  policy  of  assurance. 

By  the  st.  43  £1. 12.  the  chancellor  annually,  or  oftener,  may  grant 
a  standing  commission  to  the  judge  of  the  Admiralty,  recorder  of  Lon- 
don, two  doctors  of  the  ciyU  law,  two  common  lawyers,  and  eight 
merchants,  who  may  examine,  and  decree  all  causes  concerning  poli- 
cies of  assurance,  which  shall  be  entered  within  the  office  of  assurance, 
within  the  dty  of  London,  in  a  summary  course,  without  formality  of 
pleadings. 

And  the  OHnmissioners  shall  meet  weekly,  and  take  no  fee  for  exe- 
cution of  the  commission. 


the  asmired  is  uninsured  between  the  expiration  of  the  half-year  and  payment  of  the 
premium,  so  that  the  insurers  are  not  liable  for  a  loss  in  the  interim,  and  cannot  be 
made  so  by  a  tender  and  refusal  of  the  premium  after  the  loss,  though  within  the 
fifteen  days.    3  T.  R.  695.     1  B.  &  P.  471.    3  Anst  707. 

431.  A  policy  was  made  for  a  year,  in  writing,  with  an  article,  that  on  bespeaking 
policies,  all  persons  are  to  make  a  deposit  for  the  policy,  &c.  and  shall  pay  the  pre- 
mium to  the  next  quarter-day,  and  from  thence  for  one  year  more  at  the  least ;  and 
shall,  as  lon(|  as  the  insurers  agree  to  accept  the  same,  make  all  future  payments 
annually  withm  fifteen  days,  after  the  dav  limited  in  their  reffi>ectiye  policies,  upon  pain 
of  forfeiture  of  the  bendfit  thereof;  ana  no  insurance  to  taxe  place  till  the  premium 
be  actually  paid ;  but  this  was  explained  by  an  advertisement,  that  the  omce  con- 
sidered all  persons  insured  by  poliaes  for  a  year  or  more,  as  insured  for  fifteen  dai-s 
beyond  the  expuradon  of  their  policies.  Held,  that  the  fifteen  days  are  allowed  only 
in  case  it  is  intended  to  renew  the  policy;  and  that  if  the  office  giye  lioUce,  before 
or  during  the  fifteen  days,  that  they  will  not  accept  the  premium,  and  a  loss 
happens  afterwards  during  the  fifteen  dioys,  the  office  is  not  liable.  8  Smith,  646. 
€  East,  571. 

432.  Policy  of  insurance  against  fire  on  a  manufactory :  —  From  the  negligence 
of  a  servant  of  the  assund  in  not  opening  a  register;  sinoke  and  heat  from  a  stove 
used  in  the  manuftctory  are  forced  into  a  room,  and  greatly  damage  goods,  without 
actually  buminf  any,  the  fijre  nqt  bdng  greater  than  it  ought  to  have  l^en,  had  there 
been  free  vent  from  the  smoke  and  heat.  This  held  not  to  be  a  loss  within  the  poUcy. 
6  Taunt.  436.    2  Mars.  130. 

433.  A.  abroad,  having  two  warehouses,  writes  to  this  country  to  efiect  an  insur- 
ance upon  one  of  them  only,  without  stating,  as  was  the  fact,  that  a  house  nearly 
adjoini^  if  had  been  on  fire  upon  that  evening,  and  that  there  was  danger  of  the 
fire  agam  breaking  out;  and  sends  his  letter  ^Skxs  the  r^^lar  post  time.  The  fire 
having  broken  out  ag^  on  the  day  next  but  one  following,  and  consumed  A.'s  ware* 
houses  held,  that  the  concealment,  though  not  fiiaudulent,  was  material.  2  Mark  46. 
6  Taunt.  338. 

434.  lAfe-imuraiiee.  — If  a  man  whose  Me  has  been  insured  up  to  a  certain  day,  die 
after  the  day  of  a  wound  received  pending  the  insurance,  the  insurer  is  not  uable. 
1  T.  R.  260. 

435.  The  term  **  disorder  tending  to  shorten  life,*'  in  a  lifMnsurance  policy,  is  con- 
fined to  diseases  which  usually  have  that  tendency.    4  Taunt.  763. 

436.  A  member  of  a  life4nsurance  company  for  the  benefit  of  widows,  insures  for 
an  annuity  for  his  widow.  The  conditions  are; — If  he  should  pay  a  quarterly 
premium  on  the  iniarter-days,  during  his  life,  and  if  he  should  also  pay  his  proportion 
of  contributions  wiiich  the  members  of  the  society  should,  during  his  life,  be  called 
on  to  make  to  supply  a  deficiency  of  funds.  By  rules  of  the  society,, if  any  member 
nedeet  to  pay  up  Uie  quarterly^  premium  for  fifteen  days  after  due,  the  policy  was  void, 
unless  the  member,  oontinuina  in  as  sood  health  as  when  the  policy  expired,  paid  up  the 
anean  within  six  months,  with  an  admtioiL  An  airear  cannot  be  tendered  by  the  widow, 
though  within  the  fifteen  days.    12  East,  183. 

437.  The  condition  ^f  a  life-insurance  reauired  that  their  should  be  no  misrepre- 
wntation  or  reservation.  The  assured  was  described  to  the  assurers,  as  resident  at 
Fkherton,  not  disclosing  that  she  was  in  gaol  there.  Held,  that  it  was  a  miestion  for 
the  jiny  whether  the  imprisonment  was  a  fiict  material  to  be  disdoied  to  me  insuran. 
3Taunt.l86.  .  ^ 

438.  An  insurance  by  a  cra^tor  upon  the  life  of  hb  debtor,  b  not  prohibited  by 
14  Geo.  3.  c.  48. 

\oh.  V  I  And 
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And  may  summon  the  parties^  examine  witnesses  on  oath,  and  com- 
mit any  who  disobey  their  final  decree. 

By  the  st.  IS  &  14  Car.  2.  2S.  the  commission  may  authorise  them^ 
or  any  three  of  then),  qtM}rum  a  doctor  of  law,  or  barrister  of  five  years 
standing  to  be  one,  to  meet  and  make  a  court :  and  they  may  punish 
contempt  of  witnesses  on  first  summons,  and  parties  on  second  sum- 
mons, by  imprisonment  and  costs :  and  any  commissioner  may  examine 
a  witness  going  to  sea,  giving  notice,  &c. 

And  commissioners  may  pass  a  final  decree  and  execution  against 
body  or  goods,  against  executor  or  administrator,  and  give  costs. 

But  by  the  st.  48  EL  12  and  IS  &  14  Car.  2.  2S.  a  party  aggrieved 
satisfying  the  decree,  or  depositing  the  money  awarded,  may  in  two 
months  exhibit  a  bill  in  Chancery  for  re-examination  of  the  decree;  and 
the  chancellor,  if  he  afiirm  it,  shall  give  double  costs. 

And  if  the  commissioners  decree  the  bill^o  confesso  upon  the  first 
summons  without  proof  of  the  bill.  Chancery  upon  appeal  will  reverse 
it.     lVer.223. 

Vide,  action  upon  the  case  upon  assimtpsit, 

(F)  pagmenf 

(Fl.)  In  pecunid  numerata. 
Payment  by  a  merchant  shall  be  made  in  money,  or  by  bill.  Ma.  70. 

(F  2.)  By  biU  obligatory. 

Payment  by  bill  is  by  bill  of  debt,  bill  of  credit,  or  bill  of  exchange. 
Ma.  70,  71. 

A  bill  of  debt,  or  bill  obligatory,  is,  when  a  merchant  by  his  writing 
acknowledges  himself  in  debt  to  another,  in  such  a  su]^  to  be  paid  at 
such  a  day,  and  subscribes  it  at  a  day  and  place  certain.    Ma.  74. 

Sometimes  a  seal  is  put  to  it     Ibid. 

But  such  bill  binds  by  the  custom  of  merchants  witliout  seal^  witness, 
or  delivei^.     Ma.  72. 74. 

So,  it  may  be  made  payable  €o  bearer.     Ma.  71, 72.  74. 

And  upon  demand.    Ma.  72.  74. 

So,  it  is  sufiicienty  if  it  be  made  and  subscribed  by  the  merchant's 
servant.     Ma.  72. 

So,  a  bill  of  debt  to  a  person  certain  may  be  assigned  to  another  /o- 
iies  quotiesm    Ma.  7 1  • 

If  a  bill  be  signed  by  (wo  or  more  as  principals,  each  is  bound  by 
the  custom  of  merchants  only  for  his  part.     Ma.  75. 

So,  though  one  or  more  subscribe  the  bill  of  another  as  principals. 
Ibid; 

But,  if  the  words  are,  nos  et  quilibet  nostrum  in  sotidumf  eaicb,  la  bound 
for  the  whole.    Ibid. 

Or,  if  they  subscribe  as  sureties.    Ibid. 

Or,  with  a  renunciation  of  privilege,  &c.    Ibid. 

And  now,  by  the  st.  S  &  4  Ann.  9.  aU  notes  in  writing  made  and 
signed  by  any  person,  or  the  servant  or  agent  of  any  corporation, 
banker,  merchant,  or  trader  usually  intrusted  to  sign  such  notes,  whereby 
he  promises  to  pay  to  any  or  order,  or  to  bearer,  any  sum  of  money,  the 
same  shall  be  construed  to  be  due  to  him  to  whom  made  payable. 

And 
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And  snch  note  payable  to  any  or  order,  shall  be  assignable  or  in« 
dorsible  over  as  an  inland  bill  of  exchange. 

And  the  party  to  whom  the  note  is  payable  piay  maintain  an  action, 
as  on  an  uiland  bill  of  exchange,  i^;ainst  him,  who  or  whose  servant, 
or  agent  signed  the  same. 

And  be,  to  whom  a  note,  payable  to  any  or  order,  is  indorsed,  may 
maintain  an  action  against  him,  who  or  whose  servant,  or  i^nt  signed 
the  sam^  or  against  any  who  indorsed  the  same^ as  in  case  oimland  oills 
ofexchange. 

(FS.)  Bill  of  credit. 

A  bill  of  credit  is,  when  a  merchant  sends  a  letter  by  a  servant  or 
agent  to  another  merchant,  within  the  realm,  or  in  foreign  parts,  whereby 
he  desires  him  to  give  credit  to  the  bearer  for  goods  or  money,  to  such 
a  value.     Mar.  36.     Ma.  7 1 .  76. 

So,  be  may  give  a  general  letter  of  credit  to  all  merchants  or  others, 
for  all  monies  delivered  to  such  a  one,  within  such  a  time :  and  there- 
upon shall  be  liable  for  all  monies  advanced  to  such  agent.  Mar.  S6* 
Ma.  71. 

And  if  his  agent  draw  It  biU  ofexchange  upon  his  master  for  monies 
advanced  upon  such  letter  of  credit^  the  master  shall  be  liable  without 
his  acceptance,  or  though  he  refuses  to  accept.    Mar.  36.     Ma.  272. 

(F  4.)  Bill  of  exchange.     By  whom  it  may  be  made. 

So  payment  may  be  made  by  a  bill  of  exchange. 

A  bill  of  exchange  is,  when  a  man  takes  money  in  one  countzy  or 
dty  upon  exchange,  and  draws  a  bill,  whereby  he  directs  a  person  in 
another  country  or  dty  to  pay  so  much  to  A.  or  order  for  value  re- 
ceived of  B.,  and  subscribes  it.     Ma.  270.    Mar.  1.2. 

And  therefore,  generally,  there  are  four  parties  to  a  bill  of  exchange: 
1.  The  deliverer,  who  gives  the  money  upon  exchange :  2.  The  drawer, 
who  makes  and  subscribes  the  bill:  3.  The  acceptor,. to  whom  the  bill 
is  directed,  and  who  is  to  accept  and  pay  it :  4.  The  person  to  whom 
the  bill  is  payable.    Mar.  2. 

Or,  three  parties  are  sufficient :  as,  if  the  drawer  directs'  the  biU  to 
the  acceptor  to  be  paid  to  B.,  for  value  received  of  himself.  Mar.  3. 

Or,  two  parties :  as,  if  the  drawer  makes  a  bill  to  A,  to  be  paid  to 
himself  or  order,  for  value  of  himself.     Mar.  3.     1  Sal.  130. 

And  a  bill  of  exchange  may  be  by  one  merchant  upon  another,  in  a 
foreign  kingdom.     Mar.  2. 

Or,  upon  another,  in  the  same  kingdom ;  and  such  inland  bill  is  of 
the  same  effect  as  an  outland.     Mar.  2. 

So,  if  any,  not  a  merchant,  make  a  bill  of  exchange,  he  shall  be 
bound  by  it,  according  to  the  usage  among  merchants.  K.  2  Vent  295. 
310.    Sho.  125.     • 

So,  if  one,  two,  or  three  bills  of  the  same  tenor  are  made,  a  stranger 
may  sign  the  third  bill  with  the  drawer,  and  shall  be  bound  thereby 
as  surety  for  the  drawer.    Ma.  271* 

(F  5.)  In  what  manner. 

The  usual  form  of  a  bill  of  exchange  is,  At  sue  days  sight  pay  to  A.. 

I  2  or 
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or  ieisitigns  100/.  for  value  received  of  A.,  and  put  it  to  account^  as  per 
advice.  Your  friend,  C.  D. 

.  To  E.  F*,  merchant,  March  ?• 

The  time  of  payment  is  mentioned  so  many  days  after  delivery,  or  at 
usance,  double  or  treble  usance,  which  imports,  one,  two,  or  three 
kalendar  monhs  after  the  date,  according  to  the  usage  of  the  place 
where  the  bill  is  made.     Mar.  13.     Ma.  268.  270. 

Inland  bills  are  usually  directed  to  be  paid  so  many  days  after  sight 
or  delivery  to  the  acceptor.     Mar.  IS.  19.     Ma.  268. 

Bills  of  London  to  the  Netherlands,  Paris,  &c.  at  usance,  or  one 
month  after  date.'    Mar.  IS.  15.  18.     Ma.  269. 

Of  London  to  Elamburgh,  at  double  usance,  or  two  months.     Ibid. 

Of  London  to  Venice,  &c.  or  i  contra^  at  treble  usance,  or  three 
months.     Mar.  IS.  15. 19.     Ma.  269. 

The  most  safe  direction  of  payment  is,  to  such  an  one,  by  name,  or 
order.    Ma.  IS,  14. 

To  such  an  one,  or  his  assigns.    Ibid. 

So,  it  may  be,  to  A.  or  bearer,  though  it  be  more  perilous.  Ma.  IS. 
.   To  A.  without  more.     Ma.  270. 

So,  one  may  direct  a  special  manner, of  payment.     Mar.  IS. 

May  make  two  or  three  bills,  and  then  shall! say,  pay  this  my  first 
bill :  this  my  second  bill,  the  first  not  paid,  &c.     Mar.  7. 

If  the  drawer  makes  himself  debtor  to  him  to  whom  it  is  directed, 
he  says,  put  to  my  account.     Mar.  7. 

If  he  to  whom  directed  be  indebted  to  him,  he  says,  and  put  it  to 
ypur  account.    Ibid. 

Or,  he  may  say,  place  to  account  of  A.,  &c.     Ibid. 

So,  a  bill  may  be  directed  within  the  same  paper,  or  upon  the  back 
of  it.     Mar.  11. 

But,  a  witness  is  not  necessary  to  a  bill  of  exchange.     Mar.  14. 

So,  a  bill  to  pay  SQOU  or  surrender  a  person  to  prison,  is  not  a  bill 
of  exchange ;  for  the  defendant  has  election  to  do  the  one  or  the 
other.  R.  in  C.  B.  P.  12  Ann.  inter  Smith  and  Boheme.  (Vide  this 
case  cited  in  2  Ld.  Ray.  1S62.  1S96.  — Vide  2  Mod.  Ca.  S^t.) 

Or,  to  pay  in  three  East  India  bonds.  R.  in  C.  B.  (Vide  2  Ld. 
Ray*  1361.) 

Or,  to  pay  so  much  per  mensum  out  of  his  growing  subsistence. 
R.  cont.  in  C.  B.  Tr.  12  Ann.  irUer  Jo^elin  and  Losier.  But  the 
judgment  was  afterwards  reversed  in  B.  R.  per  Parker,  Powis,  and 
Eyre,  P.  1  Geo.  (Vide  this  case  cited  in  2  Ld.  Ray.  1S62.  and 
1  Str.  591.)  ip) 

*  (p)  1.  A  bin  of  exchange  drawn  on  a  spedfic,  and  future  uncertain  fund,  is  not 
good  as  such.  5  Wils.  207.  2  BUc.  782.  2  Ld.  Raym.  1361.  Str.  591.  2  Ld. 
Kaym.  1563. 

9.  An  instrument  in  the  form  of  a  promissory  note,  payable  on  a  con1ingen6y, 
is  not  a  note  i^rithin  the  stat.  j  &  4  Ann.  c.  9.;  but  a  special  agreement,  tbe  coniid* 
eration  of  which  must  be  stated  in  declaring  on  it.    5  T.R,  482. 

9.  One  test  to  decide  whether  a  bill  or  note  is  payable  at  all  events,  is  to  con- 
sider whether  a  person  intending  to  sue  thereon,  would  have  to  inquire  concerning 
ai)  extrinsic  fact,  in  order  to  determine  whether  he  had  a  right  to  recover. '  4  Ml 
&  S.  25.  ' 

4.  If  a  note  is  not  a  promissory-note  when  made,  no  subsequent  event  can  make  it 
such,    2B.&P.413. 

(F  6.)  How 
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(F  6.)  How  it  shall  be  accepted. 

By  the  custom  of  merchants,  he  to  whom  a  bill  is  payable,  ought 
immediately  after  his  receipt  to  present  the  bill  to  him,  to  whom  it  is 
directed,  for  his  acceptance.     Mar.  15. 

Though  a  bill  payable  to  himself  for  his  own  money.    Mar.  16. 

And  it  is  safe  to  take  a  copy  of  a  bill  sent  for  acceptance.  Mar. 
10,  II, 

When  a  bill  is  presented  for  acceptance,  ex  rigore  he  ought  imme- 
diately to  accept,  or  refuse;  for  he  is  not  allowed  three  days  for  de- 
liberation by  the  custom  of  merchants.    Mar.  15. 


5.  A  note  or  bill  to  pay  a  sum  of  money,  **  being  a  portion  of  a  value  as  under» 
depodted  in  security  for  the  payment  hereof,  accormng  to  the  receipt  in  my  hands, 
or  for  value  deposited  and  registered,"  is  a  promissory-note,  because  it  is  payable 
at  all  erents.    7  T.  R.  733. 

6.  A  promissoiy-note,  to  be  such  within  the  stat.  of  Ann.  must  contain  an  uncon- 
ditional promise  to  pay  money.  If  the  payment  is  to  be  defeated  upon  a  contingency, 
the  note  b  not  a  promissory-note;  as  a  note  promising  to  pay  a  sum  certain,  beins 
the  amount  of  the  purchase-money,  for  a  quantity  of  fir  belonging  to  Mr.  H.  and 
BOW  Ijring  in  the  parish  of  H.  indorsed.  .  **  This  note  is  ^ven  on  condition,  that  if 
any  din>ute  shall  arise  between  Mr,  H.  and  Lady  W.  recpectinff  the  fir,  the  note  to 
be  void.'*    The  money  must  be  payable  at  all  events,    4  M.  &  o.  95. 

7.  A  promise  to  pay  on  the  sale  or  produce,  immediately  when  sold,  of  such  an 
inn,  ana  the  goods,  &c.  is  no  note.    S  B.  &  P.  13. 

8.  A  bill  is  good  though  not  expressed  to  be  for  value  recmed.  White  t?.  Led- 
wick.  Bayley  on  Bills,  16.  Ld.  Raym.  1481.  But  Str.  1212,  amtra.  Vide  Post  282. 
8  Mod.  267. ,  1  Bam.  88.    Lutw.  889.     1  Mod.  Ent.  310.    1  Show.  497. 

9.  A  bill  to  pay  9^.  10#.  *'  as  my  qjuarterly  half-pay  to  be  due  from  June  to  Sep- 
tember next,  by  advance,"  is  a  eood  bill.    Str.  762.    IxL  Raym.  1481. 

10.  A  InU  payable  so  many  &ys  after  sight  becomes  due  at  the  expiration  of  that 
time  after  acceptance  or  protest  tor  non-acceptance.    6  T.  R.  200.    2  H.  B.  163. 

11.  Where  a  bill  made  payable  after  date,  and  no  date  is  expressed,  the  comput-. 
ation  must  be  from  the  day  of  deliverinff  it.    3  B.  &  P.  173. 

12.  If  by  the  terms  of  a  note,  the  holder  has  the  option  of  bemg  pud  either  at  the 
place  where  it  was  made,  or  **  according  to  the  course  of  exchange,"  between  that 
place  and  another,  he  may  insist  upon  being  paid  according  to  such  course  of  ex- 
chai^  as  exists  between  them  at  the  time  wnen  the  note  oecomes  due ;  although 
at  the  time  when  the  note  was  made  there  was  a  direct  course,  and  at  the  time  when 
it  becomes  due,  there  is  no  direct,  but  only  a  circuitous  course  of  exchange  between 
them.    3  B.  &  P.  335. 

13.  If  a  person  signs  or  indorses  his  name  upon  a  blank  paper,  stamped  with  a 
bill  or  note  stamp,  and  delivers  it  to  another  person  to  draw  such  bill  as  he  mar 
choose  thereon,  lie  is  the  drawer  of  any  bill  to  which  the  stamp  is  applicable  wliica 
such  person  shall  draw  thereon.    1  H.  &  B.  313. 

14.  A  bill  of  exchange  issued  in  bank,  the  name  of  the  payee  may  be  filled  up  br 
any  homo,  fide  holder,  with  hu  own  name,  though  not  originally  a  party  concerned. 
Bv  leaving  the  bluik,  the  drawer  virtually  empowers  a  bow  fide  holder  to  make  the 
bill  compkte  by  inserting  a  name.    4  M.  &  S.  90. 

15.  A  bill  payable  to  a  fictitious  payee,  is  as  aeainst  a  p&rty  cognizant  of  the  trans- 
action, a  bill  psjrable  to  t)earer.    1  H.  B.  313.    id.  569.    3  T.  R.  183. 

16.  If  money  is  paid  by  A.  into  the  hands  of  B.  to  be  paid  over  to  any  one  A.  may 
appoint,  it  becomes  the  property  of  his  appointee,  who  therefore  may  sue  B.  for 
money  had  and  received.  Upon  this  prinaple,  the  bona  fide  indorsee,  for  valuable 
consideration  for  a  Inll  of  exchange,  payable  to  a  fictitious  payee,  within  the  know- 
kd^  of  the  drawer  and  acceptor,  nwy  maintain  an  action  of  money  had  and  received 
agamst  the  acceptor.  He  may  likewise  sue  him  for  money  paid  to  his  use.  3  T.  R 
174.     Id.  183.     3  T.  R.  481.     1  H.  B.  569. 

17.  Where  a  bill  is  payable  to  the  order  of  A.^  A.  may  sue,  since,  by  claiming  pay- 
nwDt,  he  has  made  an  order,  namely,  to  himself.    5  East,  476.    2  Smitn,  43. 

18.  An  ill<^  canju^eradda  invalidates  a  note  between  the  original  parties. 

1  Blk.  445. 
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Yety  twenty-four  hours  upon  demand  shall  be  aDowed  for 
ation,  if  the  post  does  not  depart  in  the  interim.    Mar.  15»  16. 

And  a  longer  time  is  usually  allowed  where  necessity  does  not  pre- 
vent    Mar.  15, 16. 

The  usual  acceptance  b  by  subscribing  his  name.    Mar.  16. 

Or,  a  verbal  acceptance^  that  it  shall  be  accepted  crastino  die^  &c 
is  sufficient     Mar.  16.  ^ 

Though  he  afterwards  refuse  to  accept  at  the  day  promised. 
Mar.  16. 

But  by  the  St  9  &  10  W.  3.  17.  and  the  st  3  &  4.Ann.  9.  every 
acceptance  shall  be  by  subscription,  or  indorsement  of  an  inland  bill. 

So,  if  a  bill  be  directed  to  A.  and  B.,  or  either  of  them,  an  acceptance 
by  eidier  is  sufficient     Mar.  16. 

If  he  who  ought  to  accept,  loses  the  bill  before  acceptance,  he  must 
give  security  for  payment,  otherwise  it  shall  be  protested  for  non-ac- 
ceptance^ and  also  afterwards  for  non-payment     Mar.  29.  SO. 

So,  a  stranger  may  accept  for  the  credit  of  the  drawer.  Mar. 
81.  SO. 

And  the  acceptor  cannot  afterwards  recall  his  acceptance.    Mar.  20. 

But  an  acceptance  bv  a  wift^  or  servant,  does  not  bind  the  husband, 
or  master,  without  authority  by  letter  of  attorney.    Mar.  25. 

Though  they^  have  authority  by  parol,  or  letter  under  his  hand. 
Mar.  25. 

Yet,  usage  of  payment  upon  an  acceptance  by  a  wife  or  servant,  will 
be  evidence  of  a  good  authority  to  them.    Mar.  25. 26.  (g) 

(F7.) 


(7)  1.  Presentmeni.  —  A  person  who  guarantees  the  payment  of  money  to  be  paid 
by  a  bill,  is  entitled  (though  no  party  to  the  billl  to  insist  on  the  neglect  to  make  a 
proper  presentment,  or  to  give  due  notice  of  the  oishonour  oTsuch  bill.    8  Taunt.  906. 

S.  One  who  for  die  honour  of  the  payee  accepts  a  foreign  bill  protested  for  non- 
acceptance,  is  not  liable  without  a  regular  presentment  to  the  drawee  for  pajrment,  and 
protest  on  refusal.     16  East,  391. 

5.  The  bankruptcy,  or  known  insolvency  of  the  drawee  or  maker,  is  no  excuse 
for  or  n^lect  to  make  a  presentment,  or  to  give  notice.  1 1  East,  114.  5  Taont.  30. 
16  East,  lis. 

4.  Shutting  up  the  counting-house  at  which  a  note  is  made  payable,  is  equivalent 
to  a  refusal  to  pay,  and  dispenses  with  a  presentment  there.     16  East,  112. 

5.  •  Though  a  person  who  guarantees  the  parent  of  money  to  be  paid  by  a  bill, 
b  entitled  (though  no  partv  to  the  bilH  to  insist  on  the  neglect  to  make  a  proper 
presentment,  or  to  give  clue  nodce  or  the  dishononr  of  such  bill.  2  Taunt.  9206. 
jht  proot,  that  before  the  bill  became  due,  the  parties  liable  thereon  were  bankrupt 
or  insolvent,  will  be  prhnA  facie  evidence  that  a  demand  upon  them  would  have  been 
of  no  avail ;  and,  unless  answered,  will  dispense  with  the  necessity  of  making  such  pre- 
sentment, or  giving  such  notice.    8  East,  242. 

6.  I(  on  hearing  of  the  acceptor's  insolvency,  the  drawee  gives  the  payee  a  dieck 
to  pay  over  to  the  then  holder,  but  which  b  not  done  until  after  the  bill  b  due ;  thb  b 
not  a  dbpensation  of  presentment.    2  B.  &  P.  277. 

7.  A  bill  payable  alter  sight,  must  either  be  continued  in  circulation,  or  presented 
within  a  reasonable  time.    2  H.  B.  565,    7  Taunt.  397. 

8.  If  a  bill  payable  abroad  at  a  certain  time  after  sight,  is  taken  in  a  coarse  of  nego- 
tiation, it  b  not  necessary  to  send  it  by  the  first  opportunity  to  the  place  where  it  b 
payable.    2  H.  B.  565, 

9.  If  a  bill  b  {Miyable  in  India  sixty  days  after  nght,  it  b  not  necessarily  a  neglect  to 
omit  presenting  it  for  acceptance  for  twenty-six  days  after  its  arrival.    2  H.  B.  1565. 

10.  Bills  are  drawn  on  12th  of  May,  by  a  house  in  Liondon,  on  a  house  in  Lbbon, 
payable  thirty  days  after  sight,  and  indorsed  to  A.  in  London,  A.  indorses  them  to  B. 
at  Paris*    B.,  without  presenting  them  for  acceptance,  puts  them  in  circulation^  and  on 
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isd  Aug:uit,  thejr  are  presented  »t  Lisbon  for  acceplattcei  and  dSshonowed:  Hdd» 
that  B.  was  justified  in  circulating  the  bills  without  first  presenting  thenl  for  acceptance, 
9  Man.  454.    7  Taunt.  159. 

11.  A  check  payable  on  demand,  need  not  be  presented  till  the  day  following  that 
on  which  k  is  given.    S  Taunt.  388. 

15.  A  presentment,  out  of  the  hours  of  business,  to  a  person  of  a  particular  de- 
icfiptiony  a  banker  «.  gr.  in  a  place  where,  by  the  known  usage,  all  persons  of  that 
description  begin  and  leave  on  business  at  stated  hours^  is  insufficient.  7  East,  385. 
3  Smith,  358.     1  M.  &  S.  88. 

13.  SaMe,  that  a  presentment  at  a  banking-house  by  a  notary,  with  a  yiew  to  pro- 
test, must  be  within  the  hours  of  business.    1  M.  &  S.  98. 

14.  Promisorv-notes  are,  bv  the  st.  3  &  4  Ann.  c  9«,  placed  predsely  upon  the  same 
footing  as  inland  bills  of  exchange.  Therefore,  where  three  di^s  grace  are  allowed 
upon  the  one,  they  likewise  are  upon  the  other,  4  T.  R.  148.  Even  though  the  note 
is  not  negotiable.    6  T.  R.  183. 

1^.  A  bill  draws  on  Leghorn,  was  not  presented  in  time,  oinng  to  the  political  state 
of  the  country  at  that  time,  which  rendered  it  impossible  to  prevent  it.  Held;  that  it 
being  afterwards  presented  for  payment  with  due  diligence,  and  refused  for  want 
of  presentation  when  due;  the  holder  might  recover  against  the  antecedent  parties  ; 
and  evidene  of  this  impossibility  of  presenting  at  the  time  of  the  maturity  of  the  bill 
might  be  given  on  the  ordinary  averment  that  it  was  duly  presented.    8  Smith,  S25, 

16.  Sending  a  check  to  one's  banker  to  obtain  pavment,  m  a  negation ;  so  that  (beinff 
payable  on  demand,)  the  banker  has  till  the  day  toUowing  that  on  which  he  received 
It,  to  msent  it.    8  Taunt.  388.. 

17.  vtrfaere  a  plerson  in  London  receisred  a  check  upon  a  London  baiter,  between  one 
and  two  o'clock,  and  lodged  it  soon  after  four  with  tus  banker,  and  the  latter  presented 
it  between  five  and  six,  and  gat  it  marked  as  a  good,  check,  and- the  next* day  at  noon 
presented  it  for  payment  at  ue  clearing  house ;  the  court  hdd,  ^t  there  had  been  no 
unreasonable  delay,  either  by  the  holcfer  in  not  presenting  it  for  payment  on  the  first 
day,  (which  he  mig^t  have  done,)  or  by  his  baniLer  in  presenting  it  at  the  clearing 
only,  on  the  following  day  at  noon.  U  being  pooved  to  be  the  usage,  among  such 
bankers,  not  to  pay  oiecka  presented  by  one  oanker  to  another  after  four  o  dock, 
but  only  to  mark  them  if  good,  and  to  pay  them  the  next  day  at  the  clearing  house, 
s  Taunt.  388. 

18.  It  is  no  excuse  for  not  having  presented  a  note  in  time  for  payment,  &c.  that 
the  defendant  indorsed  it  to  guarantee  a  debt  firom  the  maker;  or  that  the  defendant 
knew  before  it  was  due,  that  the  maker  could  not  pay  it,  and  had  desired  a  banker,  at 
whose  house  it  was  made  pavable,  to  send  it  to  him,  and  he  would  pay  it.   3  H.  B.  609. 

19L  A  creditor,  on  the  S6tn  received  a  Inll  in  payment,  due  the  88th ;  he  forwarded 
it  to  his  agent  on  the  89th,  by  whom  it  was  duly  forwarded  for  presentment.  Hdd^ 
chat  the  creditor  bv  such  laches  made  the  bill  hm  own.    16  East,  848. 

80.  K.  B.  held  that  a  presentment  there  is  unnecessary.  13  East,  459.  HuiSun  v. 
EUis^  in  Dom,  Proc  Bayley.  on  Bills,  98.  n.  3d  edit.:  accord  C.  B.  hold  that  it  is 
necessary.    8  Taunt.  61.    3  Taunt.  397.,    1  Mars.  80.    6  Taunt.  344. 

81.  Naming  a  place  of  payment  in  the  body  of  a  note^  renders  a  presentment  there 
necessary.     14  Eiast,  500.    16  East,  110.    3  M.  &  S.  150.   6  Taunt.  30. 

88.  If  a  promissory-note  is  made  payable  at  a  particular  place,  bv  a  memorandum 
inserted,  not  in  the  body,  but  at  the  &ot  of  the  note,  the  memorandum  forms  no  part 
of  the  contract,  so  that  a  presentment  Uieve  is  not  necessary  to  complete  the'holaer's 
right  apdnst  the  maker.    4  M.  &  S.  505. 

83.  U  a  bill  or  note  is  made  payable  at  a  banker's,  it  is  sufficient  to  present  it  for 
payment  at  the  banker's;  and  the  banker  is  himself  the  holder,  it  is  sufficient  for  him 
to  see  whether  he  has  effects  in  hand.    8  H«  B.  509. 

S4.  Where  an  agent  accq>ts  a  bill  for  his  prindpal ;  who  is  then,  and  who  conti- 
nues abroad  when  it  falls  due,  it  must  be  pre&ented  for  payment  to  the  agent. 
8  Taunt.  806. 

85.  From  part  payment  of  a  lull  after  it  has  become  due,  without  any  objectioa 
being  made  tor  want  of  notice.  1  Taunt  18.  Or  a  promise  to  pay.  7  East.  381. 
The  jury  may  presume  that  it  has  been  properly  presented,  that  notice  has  been  duly 
given,  and  that  a  protest  (where  necessary)  hu  been  made.  And  such  presumption 
may  be  made,  though  the  promise  was  not  made  to  the  plaint^BT,  or  in  his  presence, 
hnt  to  a  subaequent  indorsee  who  then  hdd  the  bill  or  note.    13  East,  417. 

86.  The  drcumstanoe  of  a  presentment  by  a  public  notary,  does  not  warrant  an  in- 
ference  that  the  bill  had  been  duly  presented.    1  M.  &  S.  88. 

87.  Application  1^  the  indoner,  after  dedaratbn  for  fiarther  time  to  pay  the  bill,  h 
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a  W9ver  of  an  objection  founded  on  a  defective  preMntment,  if  given  with  noUce ; 
which  may  be  presumed  from  the  offer.    l5East,S75. 

88.  An  acceptance  may  be  by  parol.    Str.  looa    B.-R.  H.  74. 

S9.  An  acceptance  ma^  be  paitial.    Str.  814. 

30.  Whether  ^ven  facts  amount  to  an  acceptance,  and  whether  it  be  abeolute,  or 
qualified  only,  is  purely  a  question  of  law.     1  T.  R.  186. 

31.  A  promise  to  accept  an  existing  biQ»  if  it  influence  any  person  to  take  the  bill, 
is  a  complete  acceptance  as  to  that  person  and  all  subsequent  parties.    4  East,  57. 

32.  If  the  drawee  of  a  bill,  upon  being  implied  to  for  acceptance,  use  words  which 
import  a  promise  to  pay  the  biU,  this  amounts  to  an  acceptance.  AUter^  where  the 
words  are  used  upon  a  different  occa^n,  and  with  a  different  intent,  as  where  the  oc- 
casion is  an  application  not  for  acceptance,  but  for  payment  of  the  Injl,  and  the  intent 
be  not  to  accept,  but  to  pay.    4  M.  &  S.  305. 

33.  A  promise  in  a  letter  that  the  writer  will  **  accept,  or  certainly  pay,'*  a  bill  then 
drawn,  is  an  acceptance.    5  East,  514.    2  Smith,  98. 

34.  A  mere  engagement  to  the  drawer  is  none  to  the  holder,  unless  accompanied 
by  such  circumstances  as  may  induce  a  third  person  to  take  the  bill.    Cowp.  572. 

35.  If  A  writes  a  letter ;  '^  I  will  pay  the  bill  if  B.  do  not ;  I  do  not  expect  the}'  wiU 
pay  it,  but  judge  proper  to  take  their  answer  before  I  do ;"  you  may  **  rest  satisfied 
of  the  payment ;''  it  is  an  acceptance ;  and  interest  shall  be  allowed  from  that  time. 
Str.  648. 

56,  If  A.  desires  leave  to  draw  on  B.,  and  he  wiU  reimburse  him  by  drafts  on  C. ;  B. 
consents ;  A.  draws;  B.  acc^ts,  and  then  writes  to  C,  to  know  if  he  will  accept  their 
bills  on  the  credit  of  A.,  and  C.  answers  that  he  will  honour  their  bill ;  this  is  an  accept- 
ance, and  C.  shall  pay  a  bill  drawn  on  him  by  B.,  after  notice  from  him  that  A.  has 
failed.    3  Burr.  1663. 

37.  A  promise  to  accept  a  Inll  to  be  afterwards  drawn,  is  no  acceptance  of  the  bill 
when  drawn,  unless  some  person  be  thereby  induced  to  take  or  retain  the  bill;  and 
indeed,  it  may  be  doubted,  whether  in  any  case,  a  promise  to  accept  a  non-existing 
bill,  would  now  be  considered  as  an  acceptance  of  th^  bill  when  drawn.    *l  East,  98. 

38.  A  promise  by  the  drawee  of  a  bill,  after  a  refiisal  to  accept,  and  protest  for  non- 
acceptance,  to  pay  on  an  application  for  payment,  is  binding,  not  as  an  acceptance,  but 
as  a  promise  to  pay.    4  M.  &.  S.  303. 

39.  If  A.,  on  being  requested  to  accept  a  bill  and  draw  upon  B.  for  the  amount, 
draws  upon  B.,  this  by  itself  is  not  an  acceptance,  since  the  act  sanctions  no  other 
inference  than  that  he  meant  to  ascertain  whether  he  should  be  indemnified. 
1  T.  R.  269. 

40.  A  foreign  bill  payable  so  many  days  after  sight  is  presented  for  acceptance,  dis- 
honoured, and  protested  for  non-acceptance  When  it  oecomes  due  it  is  presented  for 
payment,  and  a  further  demand  mane  upon  the  drawee  for  the  charges  of  protesting 
It.  The  drawee  informs  the  deik  who  brmgs^  the  bill,  that  it  would  be  paid,  but  that 
a  certain  portion  of  the  charges  would  not.  The  clerk  answers,  that  he  cannot, 
without  further  orders,  receive  payment  without  the  endre  charges.  He  afterwards 
returns,  having  communicated  with  the  holder;  the  drawee  then  refuses  payment 
altogether.  Held,  that  the  ofier  to  pay  did  not  amount  to  an  acceptance.  The  offer 
was  not  to  accept  the  bill,  and  the  parties  never  contemplated  an  acceptance.  To 
make  it  enure  as  an  acceptance,  would  be  doing  violence  to  the  plain  intention  of  the 
parties.    4  M.  &  S.  303. 

41.  If  drawee  refuses  acceptances  not  having  effects  of  drawer,  and  some  time  after 
he  has  effects,  says  he  will  do  what  he  can,  and  the  bill  is  again  presented,  and  left  with 
hun  for  ten  days,  and  drawee  then  offers  to  let  the  holder  of  the  bill  have  some  efiiicts 
to  sell  and  pay  liomself,  this  is  not  an  acceptance.    B.  R.  H.  278. 

42.  There  may  be  a  conditional  acceptance.    Cowp.  574.    Str.  1152.    S  Wils.  9.  ^ 

43.  The  holder  of  a  bill  is  not  bound  to  receive  a  conditional  acceptance.  And  if 
he  once  refuses  it,  as  by  protesting  the  bill  for  non-acceptance,  he  cannot  afterwards 
set  it  up.    iT.  R.182. 

44.  An  agreement  to  accept  on  certain  condidong  is  discharged,  if  the  conditions  are 
not  Gomi^M  with.    Dougl.  297. 

45.  A.  in  June,  1811,  agrees  to  purchase  a.house  of  B. for  1000/.  paying  300^  down ; 
full  possession  to  beeiven  by  1st  June,  1812.  B.  is  arrested  in  June,  1811,  on  which 
A.  accepts  a  bill  for  B.  in  favour  of  B.'s  creditors,  **  payable,  if  the  house  should  be 
given  up,  on  1st  June,  1812."  At  B.'s  request,  A.  puts  his  nephew  into  the  house  to 
take  care  of  it,  while  B.  remains  in  custodv.  B.  havuig  a  bad  tide  to  the  house,  ipyes 
up  all  claim  to  it,  and  A.  purchaaes  it  of  tne  real  owner,  beine  allowed  the  300/.  which 
he  had  paid  to  B.  Held,  mat  the  possession  which  A.  had  of  toe  h^pse  from  B.  was  not 

such 
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(F  7.)  How  paid. 

The  acceptor  ought  to  pay  the  bill,  by  him  accepted  within  three 
days  after  the  time  limited  for  payment     Mar.  23,  24.     1  Sal.  128. 

And  the  three  days  shall  be  computed,  exclusive  of  the  day  upon 
which  it  became  payable.     Mar.  23,  24. 

Except  where  pr«judice  may  happen  by  the  delay :  as,  where  the 
post  will  depart  in  the  interim,  or  the  third  day  is  a  Saturday,  &c. 
Ibid. 

So,  if  a  bill  be  dated  1st  May  payable  at  usance,  it  shall  be  paid 
three  days*  after  the  1st  June.     Mar.  18. 

If  payable  at  double,  or  treble  usance,  three  days  after  the  1st  Julyj 
or  AagusL     Ibid. 

If  dated  ult  February,  three  days  after  ult  April  or  May,  and  not 
after  tlie  28th  of  April  or  May,,  though  February  has  but  twenty-eight 
days.     Ibid. 

If  pa^'able  at  a  day  certain,  viz.  9th  March,  &c.  it  ought  to  be  paid, , 
according  to  the  style  where  payable.     Mar.  22.  25. 

If  payable  at  six  days  sight,  it  ought  to  be  paid  so  many  days  after 
actual  acceptance,  or  in  three  days  after.     Mar.  19. 

[By  the  custom  of  merchants  in  London,  the  payer  of  a  bill  has  the 
whole  day,  on  which  it  becomes  due,  till  five  o'clock,  to  discharge  it  in. 
2  T.  R.  59.] 

iQji^ere,  Whether  the  acceptor  of  an  inland  bill  is  bound  to  pay 
it  on  demand  at  any  reasonable  time  of  the  third  day  of  grace, 
or  whether  he  is  allowed  the  whole  of  that  day  to  pay  it  in? 
4T.  R.  170.] 

If  a  bill  directs  the  payment  at  a  certain  place,  it  ought  to  be  paid 
there,  without  other  demand  than  at  the  place,  though  the  acceptor  lives 
at  a  place  remote.     Mar.  26. 


such  a  compliance  with  the  condition  of  the  acceptance^  as  to  support  an  action  by  the 
holder  of  the  bill  against  A.     1  Mar.  176. 

46.  The  drawee  by  accepting,  admits  the  hand-writing  of  the  drawer,  and  is, 
therefore,  liable  to  a  bond  fide  holder,  though  the  bill  is  a  forgery.  1  T.  R.  654. 
Z  Burr.  1354.     1  Btk.  390. 

47.  An  acceptance  imports  that  the  acc^tor  has  received  value  from  the  drawer. 
1  T.  R.  409.     3  T.  R.  182. 

46.  It  has  been  held,  that  if  the  drawee  write  an  acceptance  on  a  bill  left  with  him 
by  the  holder,  he  cannot  revoke  such  acceptance,  even  while  the  bill  remains  in  hit 
{lossession,  and  before  it  is  called  for  by  the  holder.  4  £sp.  270.  Though  this  appean 
not  to  be  settled.  6  Eas^  199.  If>  however,  upon  sucn  acc^tance  beine,  in  fact, 
cancelled  by  Uie  drawee,  the  holder  has  the  bill  noted  for  non-accq)tance,  he  vdll  be 
precluded  from  isiflterwards  insisting  upon  the  validity  of  the  acceptance.  6  East,  9v^am 
S.C.     2  Smith,  337. 

49.  If  the  drawee  of  a  bill  savs  he  cannot  accept  it  till  stores  are  paid  for,  it  ainounts 
to  an  undeitakins  to  accept  when  they  are  paid  for.    Cowp.  571. 

50.  A.,  in  London,  consigns  goods  to  B.  at  Bristol,  to  be  disposed  of  for  him  by  B. ; 
and,  after  they  are  shipped  ofl^  writes  to  B.,  indoon^  the  bill  of  lading,  and  requesting 
leave  to  draw  on  B.  in  about  three  mon^s ;  to  which  B.  replies,  ^  Uiat  the  moment 
the  goods  arrive,  A.  might  depend  on  hearing  from  him,  when  he  might  draw  upon 
him;  or,  that  B.  would  send  him  a  banker's  drc%."  The  goods  arrive,  and  a  bill  at  two 
iBOBths  sight  is  presented  to  B.,  which  he,  being  a  creditor  of  A.,  reftksea  to  accept. 
Held,  that  the  promise  by  B.,  to  give  notice  to  A.,  when  A.  might  clraw  upon  him,  was 
sn  undertaking  to  accept  the  bill  when  drawn ;  and  that  the  three  months  were  to  be 
reckoned  from  the  <kte  of  the  leMer,  «ad  not  from  the  arrival  of  the  goods.  8  Mars. 
41.    6Ta«nt.  340.  . 

if 
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If  It  directs  the  payment  to  A.  or  order  to  the  use  of  B.,  it  shall  hs 
paid  to  A.  or  order,  who  is  a  trustee  for  B*     R.  2  Vent.  SIO. 

If  a  bill  after  acceptance  be  lost,  upon  notice  of  the  loss  by  a  notary, 
the  acceptor  ought  to  pay  it,  if  a  bond  or  sufficient  securitjr  oe  given'  to 
him  for  his  indemnity.     Mar.  19,  20. 

But  if  the  deliverer  after  acceptance  countermand  his  bill,  and  this  be 
duly  notified  by  a  notary  to  the  acceptor  before  the  time  of  payment,  it 
ought  not  to  be  paid :  for  the  deliverer,  of  the  money  is  master  of  the 
bill  till  payment     Mar.  IT^  18. 

And,  therefore,  it  ought  not  to  be  paid  before  it  is  due,  and  if  it 
be,  it  will  be  at  his  own  peril,  if  it  be  afterwards  countermanded. 
Mar.  31.32. 

(F  8.)  How  protested.    For  non-acceptance. 

If  the  person,  to  whom  a  bill  of  exchange  is  directed,  reftises  accept- 
ance, a  protest  of  non-acceptance  shall  be  made  by  a  public  notary,  and 
thereupon  the  drawer,  or  indorser  must  give  security  for  payment  witli 
damages  and  costs,  if  it  be  nqt  paid  by  nim,  to  whom  directed,  at  the 
time  limited  in  the  bill.     Mar.  24.  27.  28.  (r) 

[In  an  action  against  the  drawer  of  a  forei^  bill  a  protest  for  non- 
acceptance  must  be  proved.     5  T.  R.  239.     2  T.  R.  713.]  {s) 

So,  it  shall  be  protested,  if  it  be  accepted  only  for  part   Mar.  17.  21 . 

If  it  be  accepted  at  a  day  after  the  time  of  payment  limited  by  the 
bill.     Mar.  21. 

If  a  bill,  directed  totwo  joindy,  be  accepted  only  by  one.     Mar.  16. 

If  it  be  accepted  by  a  stranger,  for  the  credit  of  die  drawer.    Mar.  21  • 

Or,  by  him  to  whom  directed,  for  the  credit  of  the  drawer,  but  not 
for  the  intent  mentioned  in  the  bill.     Mar.  30. 

So,  there  shall  be  a  protest,  if  he,  to  whom  it  is  directed^  cannot  be 
found,  or  is  not  found  at  his  house.     Mar.  33. 

So,  if  a  bill  be  accepted,  and  afterwards  the  acceptor  fiuls  in  his 
credit,  other  security  may  be  demanded  from  the  acceptor  by  a  notary, 
and  if  it  be  reftised,  the  biU  shall  be  protested  for  wantof  better  security. 
Mar.  27. 

Security,  upon  a  protest  for  non-acceptance,  b  usually  given  by 
another  subscripdon  under  the  protest,  that  he  will  be  bound  as  princi- 
pal for  the  sum  mentioned  in  the  bill,  upon  which  the  protest  is  made. 
Mar.  28. 

But  by  the  St  3  &  4  Ann.  9.  a  protest  need  not  be  on  an  inland  bill, 
unless  it  be  for  value  received,  and  for  20/.  or  more. 
•     And  the  drawer  is  not  liable  for  costs,  &c  on  non-acceptance,  unless 
protest  be  made  for  that  cause,  and  nodce  given  of  it  in  fourteen  days 
after,  to  him  from  whom  the  bill  was  received. 

So,  if  he,  to  whom  payable,  does  not  protest  the  bill  for  several  years 
after  it  is  due,  the  drawer  shall  not  be  charged.    Per  Treby.  1  Sal.  12?« 

But  an  action  lies  upon  an  inland  bill,  since  the  3  &  4>  Ann.  9. 
for  the  original  debt  upon  a  bill,  without  a  protest ;  for  that  is  not  re- 


(r)  To  authorize  a  protest  to  a  foreign  bill,  the  demand  must  be  made  by  a  public 
notary.    4  T.  R.  375. 

(f )  If  the  drawer  of  a  fbre^  bill  of  exdiange  had  no  efiects  in  the  hands  of  the 
drawee,  and  had  no  raasonable  ^imds  to  expect  that  the  bill  would  be  honoured^  a 
protest  is  unnecessary  to  Chwrgp  hun.    U  East,  l?l. 

quisitCf 
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qoisite,  except  for  ertroiuxlinary  damages  for  delay  of  payment  R.  Mod. 
Ca.81. 

(F  9.)  For  non-payment. 

So,  if  a  bill  be  accepted,  and  not  paid  in  three  days  after  the  time 
limited  for  payment,  a  protest  shall  be  made  by  a  notary  for  non- 
payment,  and  thereupon  the  drawer  shall  be  bomid  to  all  damages  and 
costs.     Skin.  410.  ^ 

And  the  drawer  shall  pay  presently,  or  shall  take  the  same  time  for  . 
it,  as  was  allowed  for  payment  upon  the  bill  of  exchange.    Mar.  28. 

And  though  the  bill  be  protested  for  non-payment,  or  for  want  of 
other  security,  the  acceptor  shall  not  be  excused.    Mar.  IS. 

If  a  bill  be  protested  for  non-payment,  security  may  be  required  of 
the  drawer,  as  well  as  upon  a  protest  for  non-acceptance.  Mar.  28. 

Or,  if  the  bill  was  before  protested  for  non-acceptance  and  ^  security 
then  given,  it  is  sufficient  that  notice  be  given  to  the  drawer.  Ibid. 

So,  if  a  bill  be  paid  only  in  part,  he  may  receive  so  much,  and  make 
a  protest  for  non-payment  of  the  residue.     Mar.  17. 

Though  it  was  accepted  only  for  part,  and  protested  for  non-accept- 
ance.    Mar.  16,  IT. 

Or,  if  a  bill  be  accepted  at  a  subsequent  day,  and  a  protest  for  non- 
acceptance,  according  to  the  tenor  of  the  bill,  if  the  acceptor  afterwards 
refuse  payment  at  the  day  by  him  accepted,  it  shall  be  protested  again     * 
for  non-payment.     Mar.  21.     2  T.  H*  713. 

If  the  acceptor  dies,  the  bill  shall  be  demanded  at  the  time  it  is  due, 
of  his  executor  or  administrator,  and  if  it  is  not  paid,  there  shall  be  a 
protest.     Mar.  S2. 

So,  if  he,  to  whom  payable,  die,  and  security  be  ofiered  for  the 
indemniQr  or  the  acceptor,  there  shall  be  a  protest,  if  it  be  not  paid, 
though  no  will  be  proved,  or  administration  taken.    Jbid. 

(F  10.)  How  the  protest  shall  be  made. 

The  protest  must  be  made  by  a  public  notary  (t)  upon  all  foreign 
bills  of  exchange.     1  Sal.  131. 

[Because  he  is  a  public  officer  to  whom  credit  is  given.  4  T.  R.  175.] 

And  upon  the  bill  itseli^  not  upon  a  copy,  except  for  special  cause. 
Sho.  le^. 

But  where  the  first  bill  is  lost,  and  a  copy  is  sent ;  by  reason  a  third 
cannot  be  had,  and  the  second  was  not  sent^  the  protest  may  be  upon 
the  copy.     R.  Sbo.  I64f. 

By  the  St.  9  &  10  W.  8.  17.  the  protest  on  an  inland  bill  shall  be  by 
a  public  notary,  or  in  de&ult  by  other  substantial  person  of  the  city,  or 
place,  before  two  witnesses,  by  writing  under  a  copy  of  the  biU :  Know, 

8cc.  I  A.  on day  of  ■         at  the  usual  abode  of demanded   " 

payment  of  the  above  bill,  which  he  did  not  pay,  wherefore,  I  A.  pro- 
test the  said  bill.    Dated  — -  day  of 

The  protest  must  be  made  during  the  usual  time  of  commerce,  viz. 
before  sun-set.    Mar.  27. 

It  ought  to  be  made,  regulariy,  at  some  time,  upon  the  third  day 
after  the  day  ofpayment.     Mar.  24. 


(0  Afl  to  the  qualifications  and  appoiptment  of  puUic  notaries,  vide  41  G.  3,  c.  79. 

*  Or, 
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Or,  it  may  be  at  any  day  afterwards.     Mar.  24. 

By  the  St.  9  &  10  W.  8.  17.  it  shall  be  after  the  expiration  of  the 
three  days  after  an  inland  bill  becomes  due. 

And  the  protest  shall  be  sent,  or  notice  of  it  given,  in  fourteen  days 
to  tlie  party  from  whom  the  biU  was  received,  who  shall  pay  on  pro- 
ducing it,  the  principal,  interest,  and  charges;  otherwise  he  that  n^lects 
to  make  and  send  such  protest,  or  give  notice,  shall  be  liable  to  all 
costs,  damages  and  interest. 

And  therefore,  for  default  of  a  protest  of  an  inland  bill  proved  at  the 
trial,  the  drawer  shall  discount  tlie  damages,  which  he  sustained  by  such 
default     1  Sal.  131. 

Or,  he  may  have  an  action  for  such  damages.     1  Sal.  131. 

And  the  plaintifi^  shall  lose  his  interest  and  costs  for  want  of  a  protest 
in  due  time.    Ibid. 

[If  the  bill  is  not  protested  according  to  the  9  &  10  W.  3.  the  drawer 
cannot  be  charged  for  interest,  nor  can  interest  be  allowed  for  money 
lent  without  a  note.     Str.  910.]  {u) 

(F  11.)  How  a  bill  of  exchange  may  be  assigned. 

If  a  bill  of  exchange  be  made  payable  to  B.  or  order,  B.  by  indorse* 
ment  may  assign  it  to  another.     1  Sal.  125. 

So,  the  assignee,  or  indorsee,  may  assign  to  another  toties  quoties. 
1  Sal.  125. 

So,  an  inland  bill,  payable  to  B.  or  bearer,  may  be  assigned  by  B., 
and  he  will  be  liable  to  his  indorsee.     R.  1  Sal.  125. 

If  a  bill  be  payable  to  B.  or  order,  for  the  use  of  C,  it  may  be  as- 
signed by  B.,  though  he  be  trustee  for  C.     R.  Carth.  5. 

The  indorser  charges  himself  as  the  original  drawer,  and  not  only 
as  surety  for  him.     Cont.  1  Sal.  126.    Ace.  I  Sal.  133. 

And  therefore  in  an  action  against  the  indorser,  there  is  no  need  of 
proof  of  resort  to  the  drawer,  and  refusal  by  him.  Cont.  per  Holt,  1  Sal. 
126, 127.     Semb.  ace.  1  Sal.  133.     yiAepost.  (F  18.) 

If  upon  a  bill  payable  to  B.  or  order,  B.  indorses  his  name  and  sends 
it  to  another  to  get  it  accepted,  the  other  may  indorse  a  receipt  for  the- 
money,  and  receive  it  in  his  name,  or  indorse  an  assignment  to  himself; 
Mar.  SO.     1  Sal.  1 26. 1 28. 1  SO. 

But  a  bill  payable  to  A.  or  order,  cannot  be  assigned  to  another  for 
part  of  the  money ;  for  then  upon  a  single  contract,  a  man  would  be 
subject  to  several  suits.     R.  Caith.  466.  {x) 

(F  12.) 

(«)  Wi^ch  statjpyes  a  protest  upon  inland  bills,  payable  at  a  certain  number  of  days 
after  date  only.  Therefore  the  acceptor  of  an  inland  bill,  payable  after  sight,  Is  not 
liable  to  the  chanze  of  a  protes't  for  non-payment.    4  T.  R.  570. 

(jt)  1.  A  bUl  of  exchange  is  negotiable  ad  infimtum  until  it  has  been  paid  by  or  dis^ 
charged  on  behalf  of  the  acceptor,  so  that  if  it  be  dishonoured  in  the  hands  ot  an  inr 
dorsee,  the  indorser  who  takes  it  up  may  negotiate  it  again,  provided  no  prejudice 
can  thereby  accrue  to  any  party  to  the  bill,  wno  is  discharged  by  his  having  paid  it. 
Npr  is  a  fresh  stamp  necessary  on  sudi  refusing  of  the  bul,  since  it  remams  oper- 
ative as  a  bUI  until  its  end,  payment  by  the  acceptor,  has  been  attained.  3  M. «  S. 
95.    1  H.B.89.n. 

2.  An  executor  or  administrator  may  indorse  notes  or  bills.   Str.  1260.  Barnes,  164. 

J.  A  bill  payable  to  order  is  transferable  only  by  indorsement.    5  Taunt.  766. 

4;  If  a  bin  or  note  be  postdated  when  it  may  be,^  an  indorsement  by  the  payee « made 

even 
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creD  before  the  date,  will  entitle  the  indorsee  to  sue  the  drawer  or  maker,  although 
tEc  indorser  die  before  the  date  of  the  bill  or  note.     13  East,  517. 

5.  A  condition  annexed  bj  the  [^yee  to  his  indorsement,  before  acceptance,  binds 
tbeacc^tor.    4  Taunt  30. 

6.  On  a  Inll  or  note  payable  to  several  persons  not  in  partnership,  the  right  to  trans- 
ler  it  is  in  all  collectively,  not  in  any  individually.    Dougl.  2d  edit.  ^S^.  n. 

7.  A  blank  indorsement,  so  lone  as  it  continues  blaifk,  majces  a  bill  or  note  payable 
to  the  bearer.    3  Burr.  1516.  1  B&.  485.  Oougl.  611. 

8.  Sembley  that  the  title  of  an  indorsee  has  no  relation  antecedent  to  the  day  on 
which  the  bill  is  transferred  to  him ;  at  least  he  cannot  set  off*  the  bill  to  ao  action  com- 
menced before  the  transfer.    3T.R.  508.n. 

9.  Hiough  a  bill  be  indorsed  over  before  the  time  appointed  for  its  parent,  yet  if 
it  has  been  dishonoured  by  the  drawee's  having  refused  acceptance,  the  indorsee  will 
be  liaUe  to  the  same  objections  as  might  have  been  taken  against  his  indorser,  if  he 
take  the  IhU  with  a  knowledge  of  its  havins  been  dishonoured.     13  East,  498. 

10.  Though  a  bill  due  upon  the  face  of  it  is  still  n^otiable,  3ret  the  party  taking  it 
acquires  no  better  title  than  the  person  fix)m  whom  he  received  it.  3  T.  R.  80. 
7  T.  R.  630. 

11.  The  holder  of  a  banker's  check  may  recover  thereon,  though  he  did  not  take  it 
till  long  af^er  date,  and  though  the  party  of  whom  he  took  it  could  not  have  recovered 
upon  it,  provided  he  took  it  bon&fiae^  and  for  a  valuable  consideration,  and  thdt  it  was 
not  issued  until  some  time  af^er  its  date.     7  T.  R.  423^ 

12.  A  bona  £de  indorsee  for  valuable  consideration  may  recover  aeidnst  the  ac- 
ceptor of  a  bill  for  the  accommodation  of  thh  drawer,  though  h^  took  the  bill  with 
notice  afto  it  had  become  due,  unless  there  was  an  agreement  to  the  contrary.  1  Taunt. 
2«4.     See3Esp.46. 

13.  If  the  consideration  upon  which  a  bill  or  note  was  made  is  not  illegal,  an  ille- 
gality in  the  consideration  upon  which  it  is  afterwards  transferred  will  be  no  defence, 
if  tile  plaintiff  took  it  bona  fide  and  upon  agopd  consideration.     1  East,  9S. 

14.  If  a  bill  or  note  be  deposited  with  a  linker,  for  a  particular  purpose,  indorsed 
so  as  to  g^e  him  the  right  to  transfer  it,  and  he  negotiate  or  pledge  it ;  such  n^o^ 
tiation  or  pledging,  althou^  it  may  amount  to  a  gross  breach  of  trust,  and  dereat 
the  purpose  for  which  the  deposit  was  made,  will  be  binding  on  the  person  who  made 
the  deposit ;  as  between  him  and  an  innocent  holder.     1  B.  &  P.  539.     1  B  &  P.  648. 

15.  Where  the  proprietor  of  a  bill  indorses  it,  and  gives  it  to  another  to  raise 
mon^  thereon,  who  passes  it  to  a  third  without  value,  by  whom  it  is  in  like  manner 
passed  to  a  fourth  after  it  is  due,  the  proprietor  may  recover  it  from  the  latter.  S  N.  R. 
170. 

16.  The  property  in  bank  notes,  obtained  mala  fide,  passes  by  delivery  for  valuable 
consideration  and  without  notice.     13  East,  130.    Id.  135.  n. 

17.  In  case  of  a  loss  by  thef^  or  accident,  if  the  bill  or  note  be  assignable  by 
mere  deliveiy^  the  theft  or  finder  may  tonfer  a  title  by  transferring  it.    3  Burf.  1516. 

18.  If  a  bill  of  exchange  be  lost  after  it  is  due,  the  loser  may  sue  the  acceptor 
thereon.  This  was  virtually  determined  by  the  Court  (one  judge),  referring  it  to  the 
Master  in  an  action  on  such  a  bill  to  see  what  was  due  thereon ;  a  copy  of  the  bill 
was  produced,  verified  by  an  affidavit  of  the  plaintiff^s  attornev.    3  M.  &  S.  28 1. 

19.  The  btmhfide  indorsee  of  a  bill  cannot  recover  against  tne  acceptor,  if  the  name 
of  the  indorser,  through  whom  he  is  obliged  to  make  tide,  is  forged.    4  T.  R.  28. 

90.  If  the  holder  of  a  bill  get  it  discounted  without  indorsing  it,  or  otherwise  ffuaran- 
teeing  payment,  he  cannot,  on  the  bill  turning  out  to  be  a  bad  one,  be  compiled  to 
refund  the  money,  unless  be  knew  at  the  time  that  it  was  so.    3T.  R.  757. 

21.  Indorsement  by  the  drawer  doejs  not  give  him  a  new  character,  as  indorser,  or 
divest  him  of  any  liability,  to  which,  as  maker  of  the  bill,  he  would  have  been  subject. 
3  Price,  253. 

22.  Where  the  indorsee  of  a  note  indorses  to  a  prior  indorser,  he  cannot  be  sued 
thereon  by  the  indorser,  unless  his  own  name  was  originally  Used  for  form  only,  which 
£u!t  must  be  (fisdosed  by  the  declaration,  since  it  wilfnot  be  presumed  even  «ter  ver- 
dict.    4T.R.470. 

23.  Bills  are  drawn  on  12th  May  by  a  house  in  London  on  a  house  in  Lisbon,  pay- 
able  30  days  afler  sight,  and  indorsed  to  A.  in  London :  A.  indorses  them,  without  any 
qualification,  to  B.  at  Paris.  Held,  that  A.  was  bound,  by  his  unqualified  indorse- 
ment, and  could  not  offer  evidence  to  show  that  he  was  acting  merely  as  B.'8  agent* 
S  Mars.  454.     7  Taunt.  1 59. 

24.  An  indorsement  in  these  words,  "  the  within  must  be  created  to  J.  S."  ii  re^ 
ttrictive.    Dougl.  61 5.  657. 

95.  The 
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« 

(F  12.)  Remedy  upon  a  bill  of  exchange.    Against  the 

drawer. 

If  A.  draws  a  bill  of  exchange  upon  B.  payable  to  C,  and  it  be  pro- 
tested for  ilon*acceptancey  not  finding  other  security,  or  for  non-pay« 
'  ment  by  B. ;  an  action  upon  the  case  upon  assumpsit  lies  against  A.,  by 
the  custom  of  merchants  for  the  money,  and  the  damages  consequent 
upon  non-payment. 

So,  a  general  indebitatus  assumpsit  lies  against  the  drawer,  for  money 
received  to  his  use.    1  Sal.  125. 

So,  debt  lies  against  A.,  who  was  indebted  by  receipt  of  the  money. 
1  Sal.  23.  R.  cont.  T.  1 1  Geo.  in  B.  R.  inter  Welsh  and  Craiir, 
1  Str.  680. 

And  A.  shall  be  charged,  though  he  be  not  a  merchant ;  for  when 
he  makes  a  bill  of  exchange,  he  shall  be  liable  according  to  the  usage 
among  merchants.  R.  2  Vent  295.  310.  R.  1  Sal.  125.  Sho.  125. 
Carth.  82. 

So,  A.  shall  be  charged  upon  an  inland,  as  well  as  upon  a  foreign 
bill  of  exchange.     1  Sd.  125.     Clift.  927. 

So,  he  shall  be  charged  by  C,  though  he  has  indorsed  it  to  D.,  for 
his  account,  and  as  servant  to  him.     R.  Sho.  164. 

So,  if  a  bill  be  payable  to  C.  or  order,  or  to  C.  and  his  assigns,  and 
by  indorsement  C.  assigns  to  D.,  and  he  to  others,  and  B.  does  not 
acc^t,  &c.  an  assumpsit  lies  against  A.  by  an  indorsee  or  assignee. 
R.  2  Vent  308. 
So^  if  B.  accepts,  and  afterwards  &ils  in  payment. 
So,  if  an  indorser  pays  to  any  indorsee,  A.  is  afterwards  liable  to  him. 
R.  Lutt  888.     Carth.  1 30. 

So,  A.  will  be  liable,  though  the  bill  was  not  presented  at  the  due 
time,  if  no  accident  in  the  interim.     R.  Sho.  -318. 

So,  A.  will  be  liable,  though  the  indorser  was  a  trustee  for  C,  against 
whom  an  extent  was  sued.     R.  Carth.  5. 

But  if  the  drawer  upon  protest  repay  the  money  to  the  deliverer,  he 
shall  not  be  afterwards  liable  to  C,  or  any  indorsee.     Mar.  35. 

So,  the  drawer  shall  not  be  charged,  if  the  bill  be  not,  after  the  time 
of  payment,  protested  in  a  convenient  time.     Per.Treby,  1  Sal.  127. 

If  a  bill  be  not  payable  to  another,  or  order,  though  it  be  indorsed, 
the  indorsee  shall  not  charge  the  drawer.    Per  Holt,  1  Sal.  138.  {y) 

(F  13.) 


S5.  The  mere  omisfiioa  of  words  to  g^ve  a  power  of  transler,  wiU  not  make  an 
indorsement  restrictiTe.    S  Burr.  1S16.     l  Blk.  895. 

(^)  NoHee  ofduhotumr;  et  vide  iufra,  Protest. —  1.  If  the  holder  of  a  bUl  does  not 
give  collateral  parties  due  notice  of  its  dishonour,  he  makes  it  his  own.  1  T.R.  167. 
sT.R.186.    S  Blk.  747.    5Burr.S670.    Str.  889. 

8.  If  the  drawer  had  effects  in  the  hands  of  the  drawee  when  the  bill  was  drawn* 
he  is  intitled  to  notice  of  non-acceptance,  although,  at  the  time  when  the  bill  was 
presented  for  acceptance,  and  thence  untU  presentment  of  payment,  he  had  not  any. 
7  East,  359.    3  Smith,  388.  . 

3.  If  the  drawer  of  a  bill  of  exchange  has  reasonable  ground  to  expect  that  it  wiil 
be  honoured  on  the  strength  of  a  consignment,  he  is  entitled  to  notice  of  its  dishonour, 
ahfaourii  no  effects  ever  reach  the  drawee.    16  East,  43. 

4.  Where  a  bill  was  drawn  for  the  accommodation  of  a  remote  indonee,  and  the 

names  of  aU  the  prior  parties^  were  lent  to  him ;  held  in  an  action  against  one  of  those 

parties^ 


PaymenU  127 

ftftict»  an  indonery  that  that  defendant  was  endtled  to  notice  of  dbhonour.    1 5  East^ 
316.    S.  C.  Bailey  on  Bills,  137.  ^d.  edit. 

5.  The  indorsee,  without  consideration  of  a  bill  drawn  by  a  fictitious  drawer,  and 
accqpted  by  a  fictitious  acceptor,  is  entitled  to  notice  of  the  dishonour  of  the  bill. 
4  Taunt.  751. 

6.  If  a  bill  of  exchange  is  drawn  and  given  in  satisfacdon  of  another  bill  dishonoured 
bv  one  for  whom,  thoueh  no  party  to  the  original  bill,  it  has  been  discounted,  which 
also  is  dishonoured,  and  no  notice  of  the  dishonour  given  to  the  drawer,  the  original 
bill  must  be  considered  as  satisfied,  if  it  can  be  shown  that  the  drawer  had  effects  in 
the  hands  of  the  drawee.    3  M.  &  S.  363. 

7.  The  acceptor  of  a  bill  is  discharged  by  the  want  of  due  nodce  of  the  dishonour 
of  another  bHl  given  by  him  in  payment  of  Uie  former,  and  on  which  he  h^  a  right  to 
me.    3Taunt.l30.  ^ 

8.  If  a  fordgn  bill,  presented  for  acceptance,  be  dishonoured,  a  protest  for  non- 
accq>tance  and  notice  are  requisite.  A  subsequent  protest  for  non-payment,  with 
notice,  will  not  supply  the  previous  omission.    9  T.  R*  713. 

9.  The  payee  ana  indorser  of  a  note  payable  on  demand,  was  held  cGscharged  ttader 
tbe  foUowmg  circumstances :  —  He  had  lent  hu  name  to  enable  the  maker  to  obtain 
credit  widi  the  plsdnti£^  he  having  then  latel^r  stopped  payment,  which  was  known  to 
all  parties.  The  plaintiff  made  advances  for  six  months  upon  the  note,  which  advances 
they  afterwards  renewed,  without  any  communication  with  the  defendant*  The  maker 
became  bankrupt,  payment  wpis  demanded  and  refiised,  but  no  notice  was  given  to  the 
defendant     13  East,  187. 

10.  It  is  no  excuse  for  not  giving  notice  to  the  drawer,  that  on  an  apprehenrion 
that  the  Inll  would  be  dbhonoured,  he  lodged  other  money,  which  he  had  of  tbe 
drawee's,  m  the  hands  of  the  indorser,  on  an  undertaking  by  the  indorser,  that  he 
would  return  it  whenever  it  should  appear  that  he  was  exonerated  from  the  bill. 
3B.&P.239. 

1 1 .  It  seems  that  no  other  drcumstances  but  the  having  eflfects  in  the  drawee's  hands, 
can  entitle  the  drawer  to  notice  of  dishonour.    8  T.  R.  713. 

12.  If  firom  the  time  when  a  bill  is  drawn  to  the  time  it  is  dishonoured,  the  drawer 
has  no  effects  in  the  drawee's  hands,  he  is  not  entitied  to  notice  of  its  diishonour,  so 
that  tiie  Inll  wUl  not  be  pajrment;  the  use  of  notice  being,  that  the  drawer  may  witb- 
draw  his  effects.     1 T.  R.  405. 

13.  If  the  drawer  had  no  eflfects  in  the  hands  of  the  drawee,  it  does  not  entitie  him 
to  notice  that  the  payee  had.    1  B.  &  P.  652.  / 

14.  Though  the  drawer  of  a  bill  of  exchange  having  effects  in  the  drawee's  hands  when 
he  drew  the  bill,  or  having  then  reasonable  grounds  for  believing  that  it  would  be  ho- 
noured when  due,  has  a  right  to  notice  of  its  dishonour,  and  is  discharged  by  the  want 
of  it ;  yet  his  bavins  sent  goods  to  the  drawee,  for  which  payment  is  to  be  made  on  a 
day  subsequent  to  that  on  which  the  bill  becomes  due,  does  not  range  within  either  of 
the  cases  proposed.  It  is  not  equivalent  to  effects  in  hand,  since  the  monev  is  not 
due ;  and  it  affords  no  ground  for  supposing  that  the  bill  will  be  paid ;  on  trie  con- 
trary, it  shows  that  the  drawee  by  postpomns  the  day  of  payment  has  not  cash  in 
hand,  or  cannot  conveniently  part  with  it.    4  M.  &  S.  226. 

15.  Though  i^orance  of  the  place  of  residence  of  a  party  entitled  to  notice  is  an 
excuse  for  not  eiving  any,  yet  it  must  appear  to  the  satisfaction  of  a  jury  (to  the  court 
acoordiM^  to  Mi^ghtw.  76.),  that  due  diligence  has  been  used  to  discover  it.  1 2  East,  433. 

16.  where  the  drawer  said,  before  the  bill  became  due,  that  it  would  not  be  paid; 
held  unnecessary  to  give  him  notice  of  subsequent  dishonour.     13  East,  213. 

17.  It  was  held  in  this  case,  that  if  the  payee  of  a  note  lends  his  name  merely  to 
pve  it  credit,  and  to  enable  the  maker  to  raise  money  upon  it,  and  knows  at  the 
time,  that  the  maker  is  insolvent,  he  is  not  entitied  to  notice,  and  that  it  is  no  defence 
for  lum  that  the  note  was  properly  presented  for  payment.  2  H.  B.  S56.  But  see 
13  East,  187. 

18.  As  well  in  the  case  of  a  foreign  as  of  an  inland  bill,  the  want  of  e&cts  in  the 
hands  of  the  drawee  excuses  (protest  and^  notice.    2  T.  R.  713. 

19.  The  holders  adding  to  a  notice  or  dishonour  duly  sent,  that  having  reason  to 
believe  that  a  friend  of  the  acceptor  would  take  it  up  in  a  few  days,  he  would,  to  save 
expence,  hold  the  bill  till  the  latter  end  of  the  we^  does  not  oblige  him  to  give  a 
second  notice  of  non-payment.     16  East,  105. 

20.  The  payee  of  a  bill  of  exchange,  having  presented  it  for  acceptance,  which  was 
refused,  indorses  it  to  the  plaintiff  for  value,  dther  to  the  drawer  or  to  the  indonee: 
The  latter  presents  it,  and  it  is  again  refused  acceptance,  of  which  the  drawer  receives 
due  notice.     Held,  that  the  drawer  was  not  discharged  firom  his  liabili^  to  Uie  in- 
donee 
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donee  by  the  payee^s  neglect  to  give  notice  of  the  preyious  i&honour.    1  Man.  61.7. 
6  Taunt.  305. 

81.  The  notice  must  come  from  the  holder  himself;  its  object  being  to  inform  the 
other  that  he  looks  to  him  for  payment.  1  T.  R.  167.  3  T.  K.  168.  S^Jine.  S  Taunt. 
224. 

22.  The  notice  must  be  sent  within  a  reasonable  time ;  and  what  is  a  reasonable 
time  is,  after  the  situation  of  the  parties,  and  the  other  facts  of  the  case  have  been  as- 
certained by  the  jury,  purely  a  question  of  law,  since,  for  the  sake  of  certainty,  no 
question  should  ever  be  left  to  a  junr  which  the  court  are  (constitutionally  and  in  the 
nature  of  things)  competent  to  decide.  1 T.  R.  167.  2  T.  R.  1 86.  Sub  fine,  6  East,  5. 
2 Smith,  1 95.  See  Dougl.  SIS. 

23.  The  rule  on  the  subject  of  n6tice  is,  that  if  the  parties  live  in  the  same  place, 
the  nodce  must  be  later  tiian  the  day  after  the  dishonour.  If  at  a  distance,  it  must 
be  sent  by  the  next  post.  iT.  R.  167.  2T.R.  186.  Sub  fine j  which  means  the 
next  convenient  post.    6  East,  3.    2  Smith,  195. 

24.  If  notice  is  actually  received  at  any  hour  before  the  expiration  of  that  day  on 
which  it  ought  to  be  given,  it  is  sufficient.    2  Taunt.  224. 

'2S.  Where  a  bill  is  returned  for  non-payment  to  a  party  residing  in  the  country,  and 
the  post  goes  out  so  soon  that  day  as  to  render  it  impossible  or  very  inconvenient  to 
give  notice  to  the  drawer  by  the  next  post  on  the  same  day,  it  may  be  an  excuse  for 
not  sending  notice  to  him  l^  that  post ;  but  it  must,  at  any  rate,  be  sent  by  the  next 
following  post;  and  it  will  not  be  good  if  sent  by  a  private  hand  on  th^  next  day,  and 
it  does  not  arrive  till  after  the  post.    2  Smith,  1 95.    6  East,  3. 

26.  Sending  notice  by  post  is  sufficient,  though  it  is  not  received;  and  where  there 
is  no  post,  it  is  sufficient  to  send  by  the  ordinary  mode  of  conveyance.    2  H.  B.  509. 

27.  Where  it  is  necessary  or  more  convenient  for  the  indorsee '  to  send  notice,  by 
other  conve3rance  than  the  post,  of  dishonour,  he  is  entitled  so  to  do,  and  may  charge 
for  the  same.    2  Smith,  404. 

28.  In  the  case  of  a  foreign  bill,  it  is  sufficient  to  send  notice  by  the  first  regular 
ship  bound  for  the  place  to  which  it  is  sent ;  uid  it  is  no  objection,  that  if  sent  by  a 
ship  bound  elsewhere,  it  would  by  acdcfent  have  arrived  sooner,  though  the  holder 
wrote  other  letters  by  thiit  ship  to  the  place  to  which  the  notice  was  to  be  sent. 
2H.B.  565. 

29.  If  the' holder  of  a  bill  or  note  place  it  in  the  hands  of  his  banker,  the  hanker  is 
only  bound  to  give  notice  of  its  disnonour  to  his  customer  in  like  manner  as  if  he 
were  himself  the  holder,  and  his  customer  were  the  party  next  entitled  to  notice.  And 
the  customer  at  the  like  time  to  communicate  such  notice  as  if  he  had  received  it  from 
a  holder.  3B.&P.599.  9  East,  347.  15  East,  291. 

30.  If  the  day  on  which  notice  ou&ht  to  be  given  should  be  a  day  of  public  rest,  the 
notice  need  not  be  given  until  the  foll<^wing  day.    3  B.  &  P.  599. 

31.  Notice  of  the  dishonour  of  a  foreign  Inll  sent  to  a  party  rending  here,'  is  suffi- 
cient notice,  though  the  fact  of  its  having  been  protested  is  not  likewise  communicated, 
1  M.&S.288. 

32.  The  circumstance  that  the  defendant,  the  drawer  of  a  bill  dishonoured,  on  beins 
applied  to  by  the  holder,  advised  him  to  return  it  to  the  plaintifi^  the'indorser,  and 
that  the  drawer  had  paid  the  plaintiff  money  on  account  of  the  bill,  are  suffident, 
whence  due  notice  of  dishonour  may  be  presumed.    1  Taunt.  12. 

53.  An  omission  to  give  due  notice  of  the  dishonour  of  a  bill  to  a  party  entitled 
does  not  extinguish  the  debt  due  from  him  upon  the  bill  to  the  holder.  Therefore  he 
may  revive  the  holder's  right,  by  waiving  the  want  of  notice.    1 T.  R.  405. 

34.  A  party  discharaed  by  want  of  notice,  may  revive  his  liability  by  a  subsequent 
promise  to  pay  the  biU,  as  l^  saying,  when  M>pliea  to,  that  it  must  be  paid.  2  T.R.713. 

5S.  Notice  of  the  dishonour  of  a  bill  is  di^iehsed  with,  if,  on  calling  at  the  party^s 
counting4iouse  within  the  hours  bf  business,  and  knocking  a  sufficient  time,  no  one  is 
found  in  attendance.    1M.&S.545. 

'  36.  SembUf  a  defence  of  payment  by  the  drawer  is  a  waiver  of  laches  in  the  holder. 
Wightw.76. 

37.  If  the  indoner  of  a  bill,  discharged  by  the  laches  of  the  holder,  but  of  which 
circumstance  he  is  ignorant,  propose  terms  for  liquidating  the  bill,  which  are  rejected, 
he*  may,  nevertheless,  stand  upon  his  original  rights.   1 1\  R.  7 1 2. 

38.  An  indoner  by  an  indorsee  discharged  by  dday,  applied  to  for  payment  by  a 
letter  explaining  the  laches,  *^  that  he  cotud  not  thiiik  ot  remitting  tilr  the  bill  was 
sent,  ana  that  if  he  was  conndered  unsafe,  it  might  be  returned  to  another  indorser," 
was  held  to  be  no  vaiver*    4Taiuit93. 

(F  13.) 
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(F 13.)  Against  the  acceptor,  &c. 

ScH  if  A«  draws  a- bill  of  exchange  upon  B.,  payable  to  C.  dr  order, 
and  B.  accqpt  it,  aa  a$sumpsU  lies  by  tbe  custom  of  merchants  by  C. 
against  B^  fi>r  by  bis  acceptance  he  undertakes  to  pay.  R.  1  RoL  6. 1.45. 
3  Cro.  S06. 

So^  if  C.  by  indorsement  assigns  to  D.,  and  he  to  others,  B.  will  be 
liable  to  an  assumpsit^  by  any  assignee. 

So,  every  indorser  shall  oe  Uaole  to  any  subsequent  indorsee.  R^ 
Skin.  S4S.  410. 

Though  the  bill  was  payable  to  R  or  bearer ;  for  the  indorsement 
makes  a  new  bill.     R.  1  Sal.  125.  ISS.     Skin.  410. 

Hough  the  bill  was  foiled,  &c  for  the  indorsement  charges  the  in- 
dorser, and  therefore  tlie  hand  of  the  drawer  to  the  biQ  need  not  be 
proved.     Per  Holt,  1  Sal.  127. 

K  A.  draws  two  or  three  bills  for  the  same  sum,  according  to  the 
custom  of  merchants^  the  one  payable  if  the  other  be  not  paid,  and  B. 
accepts  the  second,  and  not  the  first,  an  asstsmpsit  lies  against  him  upon 
the  first  with  an  averment,  that  he  has  not  paid  the  one  or  the  otner.^ 
Dub.  T.  12.  W.S.  inter  Milner  and  Harrison.^ 

If  B.  accepts  a  bill  for  himself  and  C,  who  are  joint-Naders,  in  re* 
spect  of  their  trade,  both,  are  bound.     1  Sal.  126. 

If  the  acceptance  be  a  year  after  the  bill  was  payable^  R.  Carth.  459.^ 

So,  if  A.  draws  a  bill  payable  to  C,  for  the  use  of  D.,  and  C.  in- 
dorses it,  an  assumpsit  lies  by  the  indorsee^  though  C.  had  paid  it  upon 
an  extent  at  the  suit  of  the  king  against  D.  For  C.  was  die  visible 
owner.     R.-8ho.  4. 

Though  C.  sold  to  the  indorsee  upon  a  discount,  where  the  bill  i» 
paioftble  to  C.  or  order,  and  not  bearer.     Per  Holt,  1  Sal.  128. 

Though  a  recovei^  be  against  the  drawer,  if  no  satisfaction  thereon. 
R.  cont.  but  reversea,  2  Sho.  495. 

But  debt  does  not  lie  against  the  acceptor^  for  his  engagement  is 
collirteraL     R.  Hard.  487.     Ace  1  Sal,  2S. 

So,  if  the  drawer  upon  a  protest  repay  the  money  mentioned  in  the 
iSH  to  the  deliverer,  the  acceptor  c^not  be  afterwards  sued  by  him 
to  whom  the  bill  was  payable,  if  he  was  only  assignee  to  the  deliverer. 
Mar.  36* 

So»  if  an  indorser  be  not  charged  in  a  convenient  time  after  the  bill 
due,  an  action  does  not  lie  against  him.     Per  Holt,  1  Sal.  128.  132. 

And  three  days  seem  a  convenient  time  upon  an  inland  or  foreign 
biU ;  but  the  usage  of  merchants  ought  to  govern  in  such  a  case.  1  Sal. 
1S2,  Ids. 

Or,  if  there  be  not  a  demand,  or  a  prior  endeavour  to  have  it  from 
.  him,  who  drew  the  biU,  or  to  whom  it  was  directed.     1  Sal.  126,  127, 
132.    Vide  ante,  (F  11.)  post,  (F  14.) 

If  there  be  not  a  demand  on  uie  indorser  afler  the  indorsement  made* 
PerHoltylSa].  128.  . 

So,  if  a  bill  payable  to  B.  or  bearer,  be  indorsed  to  another,  the  in- 
dorsee: caoBOt  maintain  an  action  iqx>n  it.     R.  1  Sal.  125.     Skin.  SS2. 

If  a  hUl  be  accepted  by  one  jomt-trader  for  himself  and  his  partner, 

VouV.  K  when 
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when  it  does  not  concern  their  trade,  it  does  not  bind  his  paring 

iSal.  126.(y) 


•  * 


(^)  1.  Action  lies  for  the  drawer  against  the  drawee  after  acca>tance.    1  Wils.  18^. 

S.  When  a  bill  is  dishonoured,  though  before  the  day  on  whidi  it  is  drawn  payable, 
every  one  must  immediately  answer  to  the  holder,  who  became  party  to  it  before  him. 
Dougl.  S5,    3  East,  481. 

3.  An  action  lies  for  the  indorsee  of  a  bill  against  a  tenant  on  whom  it  is  drawn  and 
accepted  generally,  though  the  order  is  to  place  it  to  the  amount  of  his  masters,  and 
the  letter  of  advice  sent  to  hb  masters.    Str.  955.    B.  R.  H.  1. 

4.  The^  drawer  of  a  bill  is  only  bound  to  pay  within  reasonable  time  after  receiving 
notice  <n  its  being  dishonoured.  Therefore,  where  he  received  notice  the  day  after 
the  bill  became  due,  a  tender  on  the  following  day  was  held  to  be  in  time.  1  Mars.  56, 
5  Taunt.  240.  778. 

5.  Giviag  time  to  any  of  the  parties  is  a  discharge  of  every  other  party  who,  upon 
paying  the  bill  or  note,  woula  be  entitled  to  sue  the  party  to  whom  such  discharge 
or  time  has  been  given.  2  B.  &  P.  61.  8  East,  576.  Str.  79S.  DougU  250. 
1  T.  R.  167. 

6.  An  agreement  by  the  holder  of  a  bill  of  exchange  to  give  tnne  to  a  party  Uable  to 
him  thereon,  not  only  suspends  his  right  for  the  time  against  that  par^;  it  destroys  it 
altogether  against  those  whose  names  are  upon  the  bill,  between  hunseuand  the  person 
forborne ;  for  this  reason,  that  to  sue  them  before  the  expiration  of  that  time  would  be 
to  violate  his  agreement,  since  they  would  immediately  call  upon  the  party  forborne ; 
and  he  cannot  sue  them  afterwards,  perhaps  because  dther  the  rule  that  a  personal 
right  in  action  once  superseded  is  gone  for  ever,  or  he  has  no  right  to  posQK>iie  their 
remedies  upon  the  bill.  But  parties  to  the  bill,  antecedent  to  the  pmon  forborne^ 
are  not  thereby  discharged,  since  the  same  reason  does  not  hold  to  prevent  the  holder 
suing  them  instanier.    4  M.  &  S.  231. 

7.  Though  discharang  or  giving  time  to  any  of  the  pardes  is  a  discharg;e  of  every 
other,  who,  upon  paymg  the  bill  or  note,  would  be  entitled  to  sue  the  party  to  whom 
such  discharce  or  tune  has  been  given;  yet,  if  such  other  party  assent  to  the  time 
being  given,  ne  promise  to  pay  the  bill  or  note,  his  liability  will  be  continued  in  the 
former  case,  and  revived  in  the  latter,  though  in  the  latter  such  promise  were  made 
under  a  misconception  of  the  law,  the  party  believing  himself  to  be  still  liable.  3  B.  &  P. 
363.     12  East,  38. 

8.  Agredne,  after  a  bill  has  become  due  and  been  regularly  protested  for  non- 
payment, and  notice  thereof  given  not  to  press  the  acceptor,  will  not  discharge  the 
drawer.     1  B.  &  P.  652. 

9.  Where,  on  communicating  to  the  drawer  an  ofier  that  had  been  made  by  the 
acceptor,  he  answered,  **  You  may  do  as  you  like ;  for  I  have  had  no  notice  of  the 
non-payment,"  whereas,  in  fact,  he  had ;  held,  that  the  declaration  amounted  to  an 
assent.    3  B.  &  P.  363. 

^  10.  A  bill  is  indorsed  by  A.  to  B.,  by  B.  to  C,  andC.  to  D.  It  is  dishonoured  in  D.'s 
hands,  who  thereupon  returns  it  to  C,  by  whom  time  is  given  to  the  payee  for  dis- 
charging it.  The  \m  is  afterwards  returned  to  D.,  who  sues  the  drawer  thereon.  Hetd, 
that  as  there  was  notprivitv  between  D.  and  C,  in  the  given  time  to  the  payee,  C.'s  act 
could  not  prejudice  D.'s  rignt.    4  M.  &,  S.  226. 

1 1.  Thougn  the  payee  receive  part  of  the  money  from  the  drawer  when  the  bill  be- 
comes due,  and  takes  an  undertaking  from  him  indorsed  on  the  bill,  to  pay  the  residue 
at  a  future  time,  the  acceptor  is  not  discharged.    Dougl.  250. 

1 2.  Nothing  will  discharge  the  acceptor  of  a  bill  of  exchange  but  payment  or  release ; 
therefore,  he  is  not  discharged  by  the"  holder  taking  a  cognovit  from  the  drawer;  and 
its  being  an  accommodation-bill  makes  no  difference ;  nor  that  the  holder  when  he 
takes  it  knows  it  to  be  so.     1  Mars.  14.    5  Taunt.  192.    4  Taunt.  750. 

13.  Receiving  part  of  the  money  on  account  fiom  an  indorser,  will  not  discharge  the 
drawer.     iB.&P.  652i 

•  14  The  holder  of  a  bill  of  exchange  may  sue  a  subsequent  indorser,  notwithstanding 
he  has  ineffectually  taken  in  execution  the  body  of  a  prior  indorser,  and  afterwards 
set  him  at  liberty.    2Blk.  1285. 

15.  If  the  drawer  of  a  bill  of  exchange  is  compelled  to  pay  throogh  default  in  the 
acceptor,  a  new  cause  of  action  against  the  acceptor  thtf*eby  arises,  which  canifot  be 
affected  by  what  may  have  passed  between  him  And  the  former  holder.  Therefore,  he 
is  liable  to  the  drawer,  notwithstanding  his  discharge  under  the  lords'  act  On  an  execu- 
tion at  the  suit  of  the  ibnner  holder.    4  T.  R,  325. 

16.  Nothing. 
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(F 14.  a.)  How  the  remedy  is  to  be  pursued. 

In  an  assumpsit  upon  a  bill  of  exchange,  the  plaintiff  must  declare 
upon  the  custom  of  merchants;  for  an  indebitatus  assumpsit  does  not 
fie  without  a  consideration  proved.  Per  2  J.  1  Vent  153.  Sjemb^ 
Lut.  1585.  1594.     Garths  83.     Skin.  332.     R.  2  Mod.  Ca.  373. 

And  if  the  declaration  be  upon  the  custom,  and  also  an  indebitatus 
assumpsit^  and  entire  damages,  there  shall  be  no  judgment  1  Vent 
153.     R.  1  Sal.  24.  129.     1  Lev.  298. 

So,  it  must  all^^  the  custom  amongst  merchants,  &c. ;  for  if  it  be 
allied  amongst  all  persons,  it  will  be  bad.     R.  Lut  892.  b. 

Or,  that  by  the  custom  of  England,  though  the  words,  *'  of  Eng- 
land," shall  be  rejected  as  surplusage.    R.  Hard.  486.    R.  5  Mod:  367* 

So,  the  declai*ation  must  shew  the  custom  pursued ;  and  therefore  it 
ou^t  to  shew  the  time  and  manner  of  acceptance.     R.  Lut  233. 

O^ght  to  shew  what  the  time  shall  be  by  the  usage  if  the  bill  be 
payable  at  usance,  &c.     1  Sal.  131. 

f    But  if  the  custom  be  alleged  at  London,  that  any  merchants,  &o.  it  is 
WL     R.  Lut  233. 1585.  * 

And  if  the  plea  be  general,  that  by  the  custom  of  merchants,  &c.  it  is 
sofBcient,  without  showing  the  custom  specially ;  for  die  court  will  take 
notice  of  it     R.  Sho.  129. 

If  the  declaration  be  upon  the  custom,  and  that  he  to  whom  directed 
refused  payment,  per  quod  the  drawer  onerabilis  devenity  it  is  sufficient, 
without  an  express  promise  alleged.     R.  1  Sal.  128. 


le.  Nothii^  but  an  express  declaration  by  the  holder  will  discharge  the  acceptor. 
Dougl.  476. 

17.  If  there  is  a  virtual  acceptance,  in  consideration  that  goods  shall  be  consigned 
to  the  acceptor  to  answer  the  bill,  together  with  a  policy  on  them,  the  holder  of 
the  bill,  by  takii^  to  the  goods  and  selling  them  himself^  discharged  the  acceptor. 
DongL  S97. 

18.  A  bill  is  accepted  payable  at  a  banker's  counting-house.  The  bill  when  due  is  not 
presented  for  payment,  whereupon  the  acceptor  wntes  to  the  holder  (the  drawer)  re- 
mg  that  the  bill  mkht  be  returned  to  him ;  wno  in  answer,  acquaints  him  that  th^  bill 
could  not  be  founcL  Afterwards,  and  after  a  lapse  of  time  sufficient  to  have  with- 
drawn the  funds  whidi  the  acc^tor  had  placed  with  the  banker  to  answer  the  bill, 
the  banker  fails  with  said  funds  in liis  hands.  Held,  that  the  acceptor  was  still  liable 
on  the  bill  (which,  upon  &rther  search,  was  discovered).  For^upon  notice  that  the  bill 
was  lost,  he  was  under  no  fiirther  oUigation  to  keep  funds  witn  the  banker ;  his  neglect, 
therefore,  to  withdraw  them  was  at  his  own  risk.    4  M.  &  S.  462. 

19.  To  an  action  by  the'  indorsees  of  a  promissory-note  against  the  drawer,  the 
defimdant  pleaded  that  he  drew  the  note  as  ^rety  only  for  the  payee,  and  that  the 
pUdntiff  had  released  the  payee  from  all  claim  in  respect  of  the  said  note;  without 
^l^ging  the  phdntifi*  had  notice  of  the  want  of  consideration  between  the  defendant 
and  pajree. '  if  eld,  that  the  release  did  not  operate  as  an  extinguishment  of  the  con- 
sideration which  die  plainUff  had  given  to  the  payee  for  the  note,  so  as  to  make  it  a 
note  without  consideration  between  himself  and  the  defendant,  and,  therefore,  that  the 
plea  was  bad.     1  Mars.  207.    5TauiiL55I. 

80.  A  person  who  has  been  once  discharged  by  laches  from  his^  liability  on  a  bill  or 
note  is  always  discharged.  Therefore,  where  two  or  more  parties  to  a^  bill  or  note 
have  been  so  discharged,  but  one  of  them  not  knowing  of  the  laches,  pays  it,  he  pays  it 
in  his  own  wrong,  and  cannot  recover  the  money  from  another  of  such  parties. 
12Ea8t,434. 

21.  A  promise  without  new  consideration,  to  pay  a  lost  bill,  is  void.      4  Taunt.  602. 

22.  The  acceptor  cannot  be  sued  here  after  he  has  been  discharged  by  the  laws  of 
the  country  where  the  acceptance  was  made.    Str.  733. 

K  2  So, 
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S09  it  is  sufficient  to  say,  quod  fecit  biUam  manu  sua  subicript.^  though 
it  does  not  say,  secundum  usum  merccUorum*     K.  Lut.  279. 

Or,  that  value  was  received.     Lut  889.  a. 
,    Tliat  it  was  accepted  and  paid  for  the  honour  of  the  drawer,  without 
paying  to  whom.     R.  after  verdict.     R.  Lut  899.  b. 

That  the  der<?ndant  wa3  an  indorser,  without  an  averment,  that  the 
plaintiff  demanded  it  of  the  drawer,  or  former  indorser.  Cont.  per 
Holt.  1  Sal.  126.     R.  ace.  1  Sal.  133.     Vide  ante,  (F  1 1.  IS.) 

That  the  defendant  undertook  to  pay  secundum  tenorem  biUa^  though 
the  acceptance  was  after  the  bill  due ;  for  secundum  tenorem  shall  be  re- 
jected as  surplusage.     Per  Holt,  1  Sal.  127. 129. 

It  is  not  necessary  to  make  mention  of  the  .protest  in  a  declaration 
upon  an  inland  bill  upon  the  st.  9  &  10  W.  5. 17.     R.  1  Sal.  ISL 

Or,  that  he  inquired  for  him,  to  whom  the  bill  was  directed,  before 
protest;  for  quod,  non^fiiit  inventus^  is  sufficient     R.  Garth.  510. 

Nor,  is  it  necessary  to  all^;e  a  promise  after  protest     Ibid. 

So,  if  the  custom  be  alleged,  that  the  bearer  shall  maintain  an 
action  upon  a  bill  payable  to  b.  or  bearer,  and  the  defendant  demurs, 
judgment  shall  be  for  the  plaintiff;  for,  by  the  demurrer,  the  custom 
is  confessed,  though  there  is  none  such.     R.  1  Sal.  125.     Skin.  346. 

So,  if  the  declaration  alleges,  quod  indorsavit^  without  saying  that 
he  subscribed  it,  it  is  sufficient  aft^r  verdict  for  the  plaintiff;  for  a 
good  itidorsement  must  be  proved.     R.  1  Sal.  ISO. 

So,  if  the  action  is  upon  the  first  bill,  and  it  is  not  alleged  that 
the  second  or  third  was  not  paid ;  for  it  shall  be  intended  after  ver- 
dict    R.  1  Sal.  130.     Carth.  510. 

[When  a  bill  is  drawn.  Pay  my  first,  my  second  not  paid ;  in  an  ac- 
tion on  the  first,  it  is  not  necessary  to  aver  that  the  second  was  not 
paid.     The  averment  on  one  goes  to  tlie  other  also.     Str.  214.] 

[It  is  not  necessary  to  lay  an  express  assumpsit ;  nor  to  allege  a  re- 
quest before  action  brought     Ibid.] 

So,  if  the  declaration  alleges  the  custom  to  be,  that  if  a  bill  be  duly 
accepted  and  afterwards  refused,  the  drawer  shall  be  liable,  and  shews 
that  the  bill  was,  after  the  time  it  became  due,  presented  and  refused, 
it  will  be  well ;  for  the  drawer  is  liable  at  any  time ;  and  the  allying 
the  custom  more  strict  than  was  necessary,  was  surplusage.  R. 
Sho.  318. 

So,  in  a  plea  of  a  biU  of  exchange,  die  custom  peed  not  be  alleged. 
R.  Carth.  83.  {2) 


(z)  1.  Declaration,  —  An  averment  that  on  such  a  day  a  bill  was  drawn,  payable 
'9uch  a  time  after  date,  sufficiently  expresses  that  the  bill  was  dated  on  that  day. 
3B.  &P.  173. 

2.  In  declaring  on  a  bill  or  note,  it  is  not  necessary  to  state  that  the  drawer  or 
maker  delivered  it  to  the  payee ;  it  is  implied  in  the  allegation  that  he  made  the  bill. 
7  T.  R.  596. 

3.  An  averment  that  a  bill  accepted  payable  at  the  house  of  certain  persons,  was 
presented  for  payment  to  those  persons,  *^  according  to  the  tenor  and  efiect  of  the 
acceptance,^  imports  that  it  was  presented  at  their  bouse.    5  Taunt.  415. 

4.  If  it  be  stated  that  the  bill  was  delivered  to  the  drawee,  and  that  he  accepted 
it,  it  is  not  necessary  to  allege  that  he  delivered  it  back.    5  East,  476J    S  Smith,  49. 

'  5.  In  declaring  on  a  promissory-notc,  made  payable  at  a  particular  place,  if  (after 
nine  averred  a  presentment  at  the  place)  it  be  alleged  that  the  defendant  has  not 
id  the  money,  but  has  alw-ays  refused  so  to  do,  it  is  sufficient,  without  stating  in 

terms 
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teroM  that  the  defendant  refused  payment  on  presentnnvit  at  the  place,  the  greater 
refusal  of  payment  every  where,  mcludes  die  lesser,  of  payment  at  the  appointed 
{Jace.    jM.  &S.  150. 

6.  If  a  protest,  when  necessary,  be  not  stated  in  the  declaradon,  it  is  a  ground  oT 
nonsuit ;  tut  the  defendant  cannot  therefore  move  in  arrest  of  judgment.  ^  T.  R. 
714.  n. 

7.  Declaration  that  defendant  and  another  made  their  promissory-nqte,  by  which 
they  jointly  or  severally  promised  to  pay,  is  unobjectionable.    Cowp.  832. 

8.  In  a  declaration  by  the  indorsee  against  the  acceptor  on  a  bill  of  exchange, 
it  is  not  necessary  to  aver  that  the  acceptor  had  notice  of  the  indorsement. 
S  Smith,  44. 

9.  Notice  of  indorsement  need  not  be  averred  in  jm  action  by  the  indorsee  against 
the  maker  of  a  note.     1  B.  &  P.  625. 

lO  The  omission  in  an  action  against  an  indorser,  of  alleging  a  demand  on  the 
acceptor,  and  refusal  by  him,  on  the  day  the  bill  be<^une  due^  apd. notice  to  defendant, 
is  not  cured  by  verdict.    Dougl.  679. 

1 1.  Ewidence,  —  If  a  party  insists,  as  a  part  of  his  case,  Jthat  a  debt  has  been  satis- 
fied, the  proof  that  it  iias  been,  and  therefore  of  all  circumstances  essential  to  a 
complete  satisfaction,  lies  upon  him.  If,  therefore,  a  bill  of  exchange  is  given  in  satis- 
fijction  of  another  bill  dishonoured,  which  second  bill  is  also  shewn  to  have  been 
dishonoured,  a  party  sued  upon  the  original  bil^  must,  if  he  contends  that  such  bill 
has  been  sadsfied  in  law,  by  the  want  of  notice  of  the  dishonour  to  the  party  giving 
it,  shew  that  no  notice  was  given.    3  M»  &  S.  3G^.' 

19.  The  drawer  of  a  bill  must  be  presumed  to  hav.e  effects  in  the  hands  of  the 
drawee;  so  that  it  lies  on  the  holder  to  prove  the  contrary  to  excuse. file  want  of 
notice.    sT.  R.7I3. 

15.  The  holder  of  a  bill  lost  by,  or  embez^ed  from,  fbe  defendant,  must,  if  duly 
required  before  trial,  prove  on  what  consideration  he  took  it.    4  Taunt.  114. 

14.  A  protest  must  be  proved  in  a;i  action  on  a  foreign  bill.    5  T.  R.  239. 

15.  To  suffer  judgment  by  defiuilt  is  to  admit  the  demand ;  therefore  the  (quantum 
o£  the  demand,  and  not  its  existence,  can  alone  be  litigated  under  the  writ  of  uiquiry. 
3  Wils.  155.  2  Blk.  748.  Hence  a  defendant  sued  as  acceptor  of  a  bill,  need  not 
be  proved  to  have  accepted  it ;  though  the  bill  must  be  produced  at  the  inquisition, 
to  see  whether  any  part  has  been  paid.    3T.  R.301. 

16.  If  the  drawee  of  a  bill  accept  it,  saying  that  though  the  drawer  had  not  re- 
mitted to  him,  he  expected  that  he  would  in  a  few  days,  jind  that  as  he  had  a  bill  of 
his  for  a  lar^  amount,  which  would  be  paid,  he  would  take  all  risks  upon  himself, 
this  is  not  evidence  of  money  had  and  received  by  the  drawee  to  the  use  of  an  in- 
dorsee. Particularly  if  the  action  be  upon  the  bill,  and  the  defendant  have  no  notice 
of  the  plaintiff^s  intention  to  charge  him  for  money  had  and  received.  •  3  B.  &  P.  55^ 

17.  To  warrant  the  inference,  that  B.  an  acceptor,  knew  that  the  pa^ee  was  ficti- 
tious evidence  of  irregular  and  suspicious  conduct  in  r^ard  to  their  bills  drawn  by 
the  same  drawer,  payi3[>le  to  fictitious  payees,'  and  accepted  by  B.  though  no  connec- 
tion is  shewn  between  those  bills  and  the  present,  nor  knowledge  by  B^  that  in  those 
the  payees  were  fictitious,  proved,    s  H.  B.  288. 

18.  A.^  in  Jamaica,  draws  a  bill  on  B.  in  London,  on  a  Jamaica  stamp,  leaving  the 
payee's  nan\e  in  blank.    C.  gets  possession  of  the  bill,  and  inserts  his  own  name  as 

Eayee,  without  any  other  authonty  than  a  letter  from  B.  promising  to  ficcept  it;  but 
aving  the  address  torn  o^  and  containing  nothing  to  shew  to  whom  it  was  addr^sed ; 
held,  that  this  was  not  evidence  to  shew  that  C.  was  payee  of  the  hill.     1  M^rs.  29. 

5  Taunt.  529. 

19.  Generally  speaking,  the  mdorsee  of  a  bill  of  exchange  payable  to  order,  must, 
in  deriving  bu  titles  prove  the  hand-writing  of  the  first  inc&rser ;  but  qtuere^  whether 
the  case  of  a  bona  Jiie  holder  of  a  bill  payable  to  a  fictitious  payee,  is  not  an  exception 
to  it?    3T.R.  174.  " 

20.  The  drawee  of  a  bill,  by  accepting  it,  only  admits  the  handwriting  of  the 
drawer,  not  therefore  that  of  the  first  indorser,  where  the  bill  has  been  indorsed 
before  acceptance ;  so  that  the  hand-writing  of  the  fii>t  indorser  must  be  proved  on 
suing  the  acceptor.    1  T.  R.  654. 

21.  PracHce. — A  bill  must  be  produced  to  be  enforced.    4  Taunt.  602. 

22.  After  judjpnpnt  by  defiuilt  in  auumptU  on  a  bill  of  exchange,  the  Courts  of  K.  1^. 

6  C.  B.  will  refer  to  the  Master  to  see  what  b  djie  for  princij^  and  interest.  4  T. 
R.  275.     1  H.  Bl.  252.    Id.  529.  541.    The  Court  of  Exchequer  vrill  not.    Anst.  249. 

23.  After  judgment,  by  defimlt  in  debt,  on  a  judgment  i^»on  a  bill  of  exchange,  the 
Court,  on  behalf  of  the  plaintiff  will  not  refer  to  the  master  to  compute  what  daioaages 
facis entitled  to.    sT.R.  369. 

%9  24.  A 
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24.  A  rule  to  refer  a  bill  to  the  prothonotaiy,  cannot  be  redsted  on  die  ground  of 
irregularity  in  the  judgment.    1  B.  &  P.  369. 

25.  Where  one  of  the  counts  in  a  declaration  u  on  a  bill  of  eitchange,  or  a  promis- 
sory*note,  and  there  is  a  demurrer  to  that  count,  and  judgment  for  the  plainti£^  and 
issues  are  joined  upon  the  other  counts ;  the  plaintiff  may  refer  it  to  uie  officer  to 
compute  what  is  due  for  principal  and  interest  on  the  bill  or  note  on  that  count, 
before  a  noiU  prosequi  is  enterea  as  to  the  issues.  7  T.  R.  473.  But  see  2  Smith,  44. 
and  Tidd's  practice,  contra, 

26.  After  judgment  by  default  in  an  action  on  a  bill  or  note,  it  will  not  be  referred 
to  ascertain  the  amount  of  charges  and  expences.    2  B.  &  P.  5S» 

27.  A  foreign  bill  will  not  oe  refened  to  the  master  to  compute  re-excfaange. 
12  East,  420. 

28.  The  Court  will  not  refer  a  bill  of  exchange  for  foreign  money,  such  as  Irish 
money,  to  the  Master,  since  the  value  can  only  be  ascertained  bv  a  jury.     5  T.  R.  87« 

29.  If  interlocutory  judgment  on  a  bill  of  exchange  be  si^ea  in  the  K.  B.  for  want 
of  a  plea,  a  rule  may  be  granted  on  the  same  day  for  referrmg  the  bill  to  the  Master. 
But  if  such  judgment  be  given  upon  demurrer,  the  plaintiff  must  wait  for  his  rule 
until  the  day  following,  since  here  the  dav  upon  which  judgment  is  j^iven,  was  mmted 
by  the  record  to  the  parties,  and  it  would  be  incongruous  to  deprive  either  of  them 
of  a  part  of  the  day,  after  the  whole  of  it  had  been  already  granted  to  them.  3  M. 
&  S.  109.    5  Smith,  179. 

30.  The  defendant  is  entitled  to  notice  of  the  time  of  computing  principal  and 
interest  on  a  bill.    4  Taunt.  487. 

31.  Proceedings  will  be  stayed  in  an  action  against  an  indorser  of  a  bill,  upon  pay- 
ment of  the  debt  and  costs  of  that  action ;  against  the  acceptoi^  only,  on  payment 
of  the  costs  of  the  different  actions  instituted  by  the  plaintiff  by  reason  of  his  default. 
4T.  R.  691.  .... 

32.  If,  pending  a  suit  on  a  negotiable  instrument,  the  plaintiff  deposits  it  as  a  secu- 
rity, the  oepositary  (with  notice)  cannot  sue  thereon ;  and  the  plaintiff's  right  is  not 
affected  thereby,    l  Taunt.  109. 

(a)  1.  Any  alteration  which  vitiates  a  deed  will  avoid  a  bill  of  exchange,  insomuch 
that  it  is  not  available,  even  in  the  hands  of  a  bond  fide  holder  for  valuable  consid- 
eration.   4  T.  R.  320.    5  T.  R.  567.    2  H.  B.  140.     1  Anstr.  225. 

2.  If  two  persons  exchange  acceptances,  and,  before  they  pass  them  away,  alter  the 
dates,  new  stamps  are  necessary.     9  East,  190. 

3.  A  material  alteration  in  a  bill  of  exchange,  afler  acceptance,  though  before  in- 
dorsement, vitiates  it.     1  M.  &  S.  735. 

4.  A  bill  drawn  payable  so  many  days  after  sight,  is  accepted,  and  then,  by  mutual 
consent  of  drawer  and  acceptor,  altered  twice ;  the  first  time  by  increasing  the  da^'s 
of  payment ;  the  second  by  restoring  the  bill  to  its  original  form,  and  bringing  forward 
the  date.    Both  alterations  were  made  before  the  bill  was  transferred  by  the  drawer, 

^  but  the  second  was  made  after  the  bill  had  become  due,  as  it  originally  stood.  Jleld, 
that  as  when  the  last  alteration  was  made,  the  bill,  according  to  its  original  tenor,  was 
spent,  that  alteration  was  the  drawing  of  a  new  bUl,  and  rendered  a  new  stamp  neces- 
sary.    5T.R.  537. 

5.  A  material  alteration  of  a  bill,  as,  by  bringing  forward  its  date,  accepted  and 
re-delivered  to  the  drawer  as  a  security  for  a  debt,  though  before  indorsement,  vitiates 
it,  unless  made  to  correct  a  mistake.     15  East,  412. 

6.  A  banker's  check  cannot  be  post^ted  without  a  stamp.    3  B.  &  P.  559. 

7.  An  alteration  hy  the  drawee  on  acceptance,  after  inaorsen^ent,  postponing  the 
time  of  payment,  vitiates  the  bill,  which  cannot  by  re-stamping  be  made  available, 
is  a  conditional  acceptance  against  antecedent  parties.    1  Taunt.  420. 

8.  An  alteration  in  a  bill  of  exchange  accepted  at  a  particular  place,  of  the  place  of 
repayment,  is  a  material  alteration.     1  M.  &  S«  735. 

9.  Inserting  words  in  a  bill  or  note  originally,  stating  such  value  to  have  been 
received  on  a  particular  account,  will  render  a  new  stamp  necessary.     10  East,  431. 

10.  Where  an  alteration  is  made  in  a  bill  or  note  with  the  consent  of  all  parties, 
in  order  to  correct  a  mistake,  and  to  make  the  instrument  con^stent  with  the  original 
intention  of  the  parties,  a  fresh  stamp  is  not  necessary.  3  Esp.  246. ;  cor.  Le  Blanc.  J. 
cited.  10  East,  435.  and  1^  East,  417. 

1 1 .  A  bill  of  exchange  is  not  vitiated  by  a  third  person,  through  mistake  cancelling 
theacceptance     15  East,  17.  ... 

12.  If 
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X  (F 14.  c.)  Apportionment,  {h)  ] 
[]  (F 14.  d.)  Re-exchange  and  extra  Charges,  (c)  ] 

(F  15.)  Promissory-Note. 

So,  by  the  St  S  &  4  Ann.  9.  after  1  May,  1705,  all  notes  made  by 
any  person,  (or  by  die  servant  or  agent  of  any  trader,  usually  entrusted 
to  fflgn  notes  for  his  master,)  whereby  promise  is  made  to  pay  a  sum 
to  any  or  order,  shall  be  payable,  indorsible,  or  assigniible,  as  an  in- 
land Dill  of  exchange. 

And  the  person  to  whom  payable,  indorsed,  or  assigned,  may 
maintain  an  action  agunst  him  who  signed,  or  whose  servant  or  a^ent 
signed  it,  or  against  any  of  the  indorsers,  as  in  case  of  inland  bills  of 
exchange. 

And  notes  payable  to  any,  or  bearer,  shall  .be  construed  due  to  the 
person  to  whom  made  payable,  who  may  maintain  an  action  as  in 
case  of  inland  bills  against  him  who  signed,  or  whose  servant  or  agent 
signed  it. 

[Thfe6  days'  grace  are  allowed  on  promissory-notes  as  well  as  o#i 
bills  of  excbuige;  for  the  st.  S  &  4  Ann.  c.  9.  puts  them  upon  the 
same  footing  in  every  respect.    4  T.  R.  1 48.] 

IS.  If  the  drawee  on  acceptance  vitiate  the  bill,  by  postponing  the  time  of  payment, 
and  the  holder  on  its  bong  returned,  makes  no  objection,  but  presents  it  at  Ihe 
deferred  oeriod,  his  assent  to  the  alteration  mav  be  [)resQmed.     1  Taunt.  420. 

(6)  1.  in  those  cases  which  a  defendant  inignt  insist  upon  a  total  want  6f  consider- 
ation, if  there  really  was  none,  he  may  shew  that  the  consideration  does  not  extend 
to  all  the  money  payable  1^  bill  or  note,  and  the  plaintifi*  shall  only  recover  for  tlic 
reridue.  Peake,  61.  But  the  money  as  to  which  the  consideration  fails,  must  be  of 
a  nedfic  liquidated  amount;  for  where  the  partial  fiiilure  of  consideration  arises  from 
Qafiquidated  damages,  sustained  by  the  breach  of  a  subsisting  contract,  the  perform- 
ance of  which  was  the  consideration  of  the  bill  or  note ;  but  the  plaintiff  will  be 
entitled  to  a  verdict,  in  like  manner  as  if  there  had  been  no  such  failure  of  consider- 
ation, leaving  the  defendant  to  his  cross-action.  1  Canip.  40.  n.  2  Camp.  346. 
14  Bast,  4S6.    S  Camp.  58. .  7  East,  479,  480. 

S.  After  a  partial  satisfaction,  the  holder  is  entitied  to  a  verdict  only  for  what 
remains  uimaid.     1  H.  B.  88.    s  Wils.  S62.,  questioned  by  Wilson  J.  in  the  above. 

3.  I^  when  a  note  b  indorsed,  the  indorser  tells  the  indorsee  that  he  must  not 
negotiate  it,  as  he  should  want  it  when  he  came  to  settie  accounts  with  the  maker, 
the  indorsee's  mht  against  the  maker  b  to  the  same  extent,  and  no  more,  as  the  in- 
dorser's.    1  B.  &  P.  398. 

(c)  1.  The  drawer  of  a  foreign  bill  b  liable  for  the  re-exchange,  luid  every  other 
expence  arising  from  the  non-accq)tance  or  non-payment,  notwithstanding  the 
disnonour  b  expressly  ordered  by  the  country  on  which  It  is  drawn.    2  H  &  B.  378. 

2.  Upon  a  fordgn  bill,  the  re-exdiange  forms  a  part  of  the  expence  of  the  return ; 
and,  let  the  bill  be  returned  through  ever  so  many  hands,  the  drawer  b  liable  for  the 
re^xchange  upon  eadi  return.    SH.  B.  378. 

3.  An  acceptor  isinot  liable  for  re-exchange.     12  East,  42a 

4.  Where,  on  a  question  whether  the  pluntiff  was  entitied  to-  re-exchange,  the 
juiy,  on  fidl  consideration,  found  for  the  defendant ;  and  it  was  not  clearly  apparent 
thi^  a  course  of  re-exchange  subsbted  between  the  two  countries.  A  new  trial  was 
refused,  i)ecause  the  Court  would  infer  that  the  verdict  went  upon  the  grouiM  that  it 
did  not.     11  East,  265. 

5.  The  costs  of  a  declaration  against  the  drawer  are  not  chargeable  on  an  uidorser, 
who  is  sued,  till  the  appearance-day  of  the  return.    2  Blk.  749. 

.    6.  Where  a  bill  b  returned  to  an  indorsee  dishonoured^  he  may  daigi  «xtra  charges 
against  the  mdors€r,  exceeding  5  per  cent.,  if  they  are  fair  and  reasonable,  and  war- 
.  lasted  by  usage.    2  T.  R.  52. 

K  4  '    [Three 
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[Three  day^'  grace  are  allowed  on  notes  payable  to  A.^  widiout 
addiiur  <<  to  Ins  order,  or  to  bearer/'     6  T.  R.  123.] 

Be^ne  that  statute,  a  note  payable  to  A.  or  order,  if  it  was  assigned 
or  indorsed  to  B.,  could  not  nave  been  sued  by  B.  except  in  the  niEune 
of  A. ;  for  it  was  not  in  the  nature  of  a  bill  of  exchange.  R.  cant* 
in  C.  B.,  T.  9  W.  S.  rot.  500.  Cromwell.  Dub.  B.  R.  T.  12  W.  3. 
inter  Swift  and  Butcher.  R.  ace  B.  R.  Clerk  and  Martin,  1  SaL 
229.     R.  inter  Buller  and  Crips,  2  Ann.    Mod.  Ca.  29. 

So,  upon  a  note  to  A.  or  bearer,  the  law  does  not  presume  an  aS" 
sumpsit  to  the  bearer.  R.  2  Lev.  299.  Ace.  inter  Butcher  an(l  Swift, 
T.12W.S. 

And  the  platntifT  a)uld  not  declare  vupon  a  promissory  note,  as 
upon  a  bill  of  exchange.     R.  1  Sal.  24.  129. 

But  now,  upon  a  note  to  A.  or  bearer,  an  assumpsit  lies  by  A. 

And  if  a  note  be  payable  to  A.  or  order,  an  assumpsit  lies  by  A.,  or 
by  any  to  whom  it  sIuJl  be  indorsed ;  for  by  the  st.  3  &  4  Ann  9.  the 
.assignee  or  indoEsee  may  mamtain  an  action  against  the  drawer  or  iiH 
dorser,  and  lecoyer  damage*    2  Mod.  Ca.  374. 

Yet  debt  does  not  lie  upon  a  promissory-*note,  by  any  against  the  in- 
dorser,  or  drawer;  for  it  is  made  by  the  st.  3  &  4  Ann.  9.  of  the  nature 
of  a  bill  of  exchange,  which  is  jonly  evidence  of  a  debt.  R.  2  Mod. 
Ca.  373.  . 

[Whether  demand  on  drawer  is  necessary  to  charge  indorser,  is.  a 
point  in  much  doubt;  but  the  objection  must  be  made  at  trial;  for  on 
the  .^ce  of  die  declaration  it  is  well.    B.  R.  H.  32^.] 

Eyre  C.  .J.  in  C.  B.  directed  to  find  for  defendmt,  indorser  of  .a 
promissory-note,  because  plaintiff  did  not  prove  demand  <m  the  drawer, 
;Str.  6*9.] 

[There  must  be  a  demand  on  the  draw^,r  of  .a  note  before  the  indorser 
Cdifi  be  (jtmrged;  if  he  is  run  away,  it  is  nojt  enough  to  shew  that,  but 
plaintiff  must  prove  he  attempted  to  find  him  out.  Str*  1087.  Per  Hard- 
jivicke  C.  J.  Sed  vide  infra.] 

Hardwicke  C.  J.  said.  Holt  C.  J.  and  Eyre  C.  J.  were  of  opinion 
that  the  indorser  of  promissory-not^  should  not  be  chiwrged,  unless,  a 
.demand  had  been  made  on  the  drawer ;  but  that  Pratt  C.  J.,  King  C.  J., 
Raymond  C.  J.,  and  himself,  were  of  opinion  he  might,  and  determined 
accordingly  in  tiiis  case.     p.  R.  H.  2d5.  Sed  vide  supra,  (F  14.) 

[If  i^aorstcr  pays  part  of  a  nojte,  it  is  not  necessary  to  proye  demand 
,on  drawer.     Str.  1246.] 

[If  the  indorsee  receives  part  of  the  drawer,  the  indorser  is  absolutely 
discharged.     Str.  745.] 

[It  is  the  stamiB  thing,  whe^l;ier  the  dra>rer,  or  ope  for  him,  pa^s  the 
money;  and  so,  if  the  drawer  is  sued  by  the  indorsee,  who  obtains  in- 
terlocutory  judgment,  and  the  bail  pay  Ae  note,  and  take  assignment 
of  note  and  judgment,   tiiey  cannot  recover   ag^dnst    the  indorser. 

*Wils.4e.] 

[If  husband  indorses  a  note  g^ven  to  Yam  by  his  wife,  it  is  good  as 
h^een  him  and  the  indorsee.    2  Aticyns,  181.] 

[So^  if  tile  note  be  eiven  by  an  infimt.     Ibid.] 

[So,  tiiough  some  ofthe  indorsees  did  not  pay  a  valuable  consideration, 

yet  if  the  last  did,  it  is  good  as  to  him,  unless  fraud  or  equity  appears. 

JWd.]  J 

tThc 
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[The  bearer  of  a  note,  *'  pay  to  ship  Fortune,  or  bearer/'  may  bring 
action  in  his  own  name,  and  declare  both  as  on  an  inland  bill  of  ex*^ 
chance,  and  for  money  had  and  received.     B.  M.  1516,'} 

[Ii  plaintiff  has  indorsed  a  note  in  blank,  his  name  may  be  istruck  out 
after  the  note  is  delivered  in  at  nisiprius,     Str.  11  OS.] 

[Proof  of  the  acknowledgment  of  indorser  of  his  name,  is  not  evi- 
dence against  the  drawer  in  action  by  indorsee ;  the  indorser's  hand 
must  be  proved.     Barnes,  4S6.] 

[If  a  promissory  note  is  wrote  in  the  defendant's  own  hand,  there 
needs  no  subscription,  nor  need  it  be  laid  in  the  declaration  that  he 
signed  it.     Str.  S99.  2  Ld.  Raym.  1S76.  Str.  609.] 

[If  one  action  is  brought  against  the  drawer,  and  another  against  the 
indorser  of  a  promissory- note,  execution  shall  be  only  on  one.  Str.  515.] 

[Promissory-note  payable  to  A.  or  order,  may  be  assigned  by  the  ad- 
ministrator of  A.,  and  tlie  indorsee  may  bring  action  in  his  own  name,* 
mdkoatprqfirt  of  the  letters  of  administration  alleging  custom  of  mer^ 
chants.     S  WOs.  1.] 

[By  Stat.  15  O.  S.  c.  51.  ne||;otiable  promissory*notes  and  inland  bills 
under  208.  are  prohibited  un£r  penalty  from  20l.  to  5L  recoverable  be- 
fore one  justice  on  non-payment  and  want  of  distress,  three  months' 
imprisonment;  to  contimie  five  years.] 

[By  Stat.  17  G.  S.  c.  SO.  negotiable  notes  under  5l.  shall  specify  the 
person  to  whom  payable;  the  real  date;  shall  be  payable  within  21  days 
of  it,  and  not  n^|;otiable  after  that  time.  Note  and  indorsement  to  be 
attested  by  one  witness.  Penalties  as  in  15  G.  ^.  C  51;  both  acts  to 
continue  five  years.] 

(F  16.)  What  words  make  a  promissory-note  assignable. 

A  note  promissory  does  not  require  any  express  form  of  words:  and 
therefore  a  note,  whereby  A.  promise  to  account  with  B.  or  order 
for  lOl.  is  good  and  assignable;  for  it  is  tantamount  to  **I  promise  to 
pay,"  &c  R.  1 1  Geo.  2  Mod.  Ca.  S6S. 

[A  promissory-note  to  pay  within  two  months  after  a  ship  is  paid 
off     Str.  24.  Ii.  23  G.  2.    1  Wils.  262.] 

[A  promissory-note  firom  A.  to  pay  so  much  to  B.  for  the  debt  of 
C  to  B.     Str.  264.] 

[A  promissory-note  to  be  accountable  to  order  for  lOOL  value  re- 
ceived.    Str.  629.  2  Ld.  Raym.  J  896.] 

['*  I  do  acknowledlge  that  A*  delivered  me  such  bonds  and  notes, 
and  K's  receipt  and  bill  on  jne  for  lOl.,  which  lOl.  and  I5l.  5s.  balance 
due  to  A.  I  am  still  indebted,  and  promise  to  pity/'    Str.  706.] 

[^  I  promise  to  pay  to  A.,  &c.  three  months  after  date,  value  re** 
oeived  ci  the  premises  in  Rosemary-lane."     Ld.  Raym.  1545. 

[Note  given  to  an  infiint,  payable  when  he  shall  come  of  age^  viz^ 
sudi  a  day.     1  B.  M.  226.] 

[To  pay  six  weeks  afterdie  death  of  his  fiither;  for  there  is  no  con- 
tbgen^  whereby  it  may  never  become  payable.  Str.  1217*  Willes, 
393.  S.  C] 

But,  I  promise  to  pay  70L  or  surrender  A.,  is  not  assignable;  for  it 
was  satisfied  by  surrender.     R.  1 1  Geo.  2  Mod.  Ca^  362. 

Or,  I  promise  to  pay  102«  to  B.  if  my  brother  does  not  by  such  aday. 
2  Mod.  Ca.  268. 

[Or, 
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[Or,  to  pay  so  many  days  after  granter  should  marry,  is  not  negotiable 
within  the  statute.     Str.  1151.] 

[Or,  to  deliver  up  horses  and  a  wbarl^  and  to  pay  money  at  a  cer- 
tain day,  within  the  statute.     Str.  1271.] 

[A  note  payable  eventually,   upon  an  uncertain  contingency,   can 
never  be  a  negotiable  note;  as  to  pay  on  the  death  of  A.  if  he  leaves 
drawer  sufficient  to  pay  it,  or  he  is  otherwise  able.     1   B.  M.  823.^ 
5  T.  R.  482.] 

[The  plaintiff  declared  on  a  promissory-note  givea  to  him  by  the 
defendant,  and  alleged  that  before  the  note  was  given  it  was  agreed 
between  them,  that  if  the  defendant  should  buy  of  the  plaintiff  all. 
the  malt  expended  in  his  dwelling  for  three  years,  the  note  should 
be  void ;  averred  that  the  defendant  had  expended  a  certain  quantity 
of  malt,  and  had  not  bought  it  of  plaintiff;  and  it  was  holden  good 
on  demurrer,  because  the  note  formed  no  part  of  the  agreement,  and 
might  have  been  declared  upon  singly,  or  at  the  most,  that  the  agree- 
ment must  be  considered  only  as  a  defeazance,  and  then  if  the  de- 
fendant would  take  advantage  of  it,  he  should  shew  the  performance  on 
his  part.     Willes,  145.] 

[The  executor  or  administrator  of  a  payee  of  a  promissory-note  may 
assign  it  over,  so  as  to  enable  the  indorsee  to  sue  in  his  own  name. 
Wifles,  559.    Barnes,  164.  S.  C]  ^ 

[The  indorsee  need  not,  in  his  declaration,  make  a  profert  of  the  let^ 
ters  of  administration  granted  to  the  indorser.     Ibid.] 

(F  170  When  a  Bill,  &c.  shall  be  Payment. 

If  a  bill  of  exchange  or  promissory  note  be  given  to  another,  and 
accepted  as  money,  it  will  be  a  good  payment. 

So,  if  A.  sells  goods  to  B.  who  agrees  to  deliver  a  bill;  or  note  for  his 
satisfaction,  if  the  bill,  &c.  t)e  delivered,  it  will  be  a  payment^  though  the 
bill  be  never  paid.     1  Sal.  124. 

So,  if  A.  gives  his  own  bill  of  exchange  upon  6.  payable  to  C.  .or 
order,  to  C.  for  value  received,  who  keeps  it  for  two  years,  it  will 
be  a  pajrment;  forjf  he  does  not  resort  to  A.  in  a  convenient  time, 
it  shall  be  presumed,  tliat  he  is  satisfied  with  the  bill.  Per  Holt, 
Sho.  155. 

Bv  the  stt  3  &  4  AniL  9.  ^m  inland  bill  accepted  for  satisfaction  of 
a  jdebt  shall  be  deemed  full  payment,  if  the  person  accepting  it  take 
not  due  course  to  obtain  payment,  by  endeavouring  to  get  it  accepted 
and  paid,  or  protested, 

[If  a  man  receives  a  goldsmith's  note  at  two  on  Saturday,  and  does 
not  demand  it  till  Tuesday  morning,  it  is  payment.     Str.  508.] 

If  A-^  indorses  a  promissory-note  to  B.  who  gives  a  receipt,  "  re- 
ceived the  contents  when  the  above  bill  is  paid,*'  and  keeps  it  from 
28th  March,  when  it  became  payable,  to  l^Sth  May,  when  the  giver  of 
the  note  fails,  it  is  goixi  payment  in  A.     Aiidr.  187*] 

[A  goldsmith's  note,  paid  in  at  half  past  eleven,  and  not  demanded 
till  next  day  at  two,  is  payment.     Str.  1 1750 

[And  sg  a  bill  accepted,  by  writing  an  order  on  his  goldsmith  to  pay 

it 
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it  when  due,  is  payment,  if  not  tendered  at  the  saine  time  as  a  note 
or  draft      Str.  1195.] 

Bat,  regularly,  a  bill  or  note  given  to  a  creditor  shall  not  be  a 
4>scharae  of  the  debt,  till  payment ;  unless  it  be  acccepted  in  discharge. 
1  Sal.  124.  • 

For,  without  an  express  agreement  to  take  it  in  discharge,  the  .ac-. 

ceptance  is  only,  upon  condition  if  it  be  paid.    TSal.  442.  Skin.  4lo. 

[1  T.  R  655.    7  T.  R.  64.    2  Bos.  &  Pull.  518.] 
So^  if  A.  being  indebted  to  B.,  indorse  a  bill  of  exchange,  and  send  it 

to  him ;  it  will  not  be  a  payment,  though  it  continues  in  his  hands  a 

long  time  after  it  is  payable.     R.  1  Sal.  124. 
And  B.  may  afterwards  sue  A.  for  his  debt;  and  such  bill  shall  not 

be  allowed  in  satisfaction.     Per  Holt,  1  Sal.  124. 
So,  if  a  bill,  sent  to  a  goldsmith  by  a  servant,  be  paid  in  in  part,  and 

another  bill  given  for  the  residue ;  the  acceptance  of  the  other  bill  by 

the  servant  will  not  be  a  payment  for  the  residue ;  if  the  other  bill  be  not 

paid.      R.  Mod.  Ca.  36.     Sal.  442. 
Though  the  master  send  his  servant  the  next  day  to  receive  such  bill. 

R.  Mod.  Ca.  36,  37. 
^  So,  if  a  bill,  or  note  be  given  and  received,  generally,  for  a  debt,  it 

^Wll  not  be  a  payment,  if  the  goldsmith  fails  before  the  money  paid ; 

though  the  goldsmith  continues  to  pay  for  all  the  same  day :  for  he, 

who  takes  it,  is  not  bound  to  receive  it  immediately,  but  shall  have  a 

reasonable  time  for  it.     R.  Sal.  442. 

So,  if  a  bill  be  given,  generally,  upon  B.,  a  goldsmith  about  ten  in 
the  forenoon  upon  Saturday;  and  the  receiver  sends  all  his  bills  that 
day  received  by  his  servant,  who  receives  several  sums  upon  them,  and 
enters  them ;  and  then  it  was  five  in  the  afternoon,  after  which  time 
it  is  not  usual  for  goldsmiths  to  pay  upon  a  Saturday,  for  then  they 
adjust  their  accounts,  for  which  reason  he  does  not  send  the  bill  to  B. 
by  a  servant  till  ten  on  Monday  morning;  and  B.'s  cashier  cancels  the 
bill,  and  directs  the  servant  to  come  half  an  hour  afterwards :  but 
then,  and  upon  two  subsequent  demands,  does  not  pay,  but  in  the 
afternoon  upon  Monday  gives  another  bill  of  the  same  date  and  for  the 
same  sum,  at  ivhich  time  he  was  a  bankrupt ;  this  bill  will  not  be 
payment,  though  the  servant  was  in  fault,  that  he  did  not  stay  to  receive 
the  money  when  the  bill  was  cancelled.  R.  £q.  Ca.  [2d  part  of  Mod. 
Ca.]  60. 

[The  common  usage  in  transacting  affairs  of  this  nature  is.  to  be 
chiefly  r^;arded;  so,  where  it  is  the  custom  of  a  company  (as  it  was  of 
the  Bank,  and  of  the  Sword*Blade  Company)  to  send  their  servant  in 
the  morning  to  leave  the  notes,  and  to  call  for  the  money  in  the  after- 
noon, if  the  goldsmith  has  stopt  payment  after  the  notes  left,  it  is  not 
payment.     Str.  416.  contra.      Str.  550.] 

[A  banker^s  note  paid  after  dinner,  and  reftised  payment  next  morn- 
ing atnirne,  is  not  payment.     Str.  1248.] 

[If  defendant  gives  plaintiff  a  goldsmith's  note  at  two4n  the  after- 
noon, and  next  morning  at  nine  it  is  tendered,  a  quarter  of  an  hour  after 
they  had  stopt,  it  is  not  payment.     Str.  415.] 

[If  a  man  receives  ^  a  goldsmith's '  note  at  twelve,  puts  it  into  the 
bank  at  one,  next  mornmg  at  ten  it  is  carried  with  others  for  2600/. 
and  left  as  usuali  called  for  at  eleven,  and  at  two  payment  refused, 

but 
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but  they  pay  small  notes  for  two  hours  after;  thb  is  net  paymenc. 
Str.  910.(rf)  *^ 

^tm  &0U  defiant.  -.  vide  Babok  and  Feme,  (A  2.)  —  Lokook. 

(N  7.) 
statute  l^ercgatir.  —  vide  Statote  Staple. 


MESNE,    WRIT  OF. 

Vide  Droit  (K). 

MESSUAGE. 

Vide  Grant,  (E  6.) 


METROPOLITAN. 

Vide  Administrator,  (B  3.  4.)  —  Archbishop.— £k:cLE8iA8TicAi* 

Persons,  (C  1.)  —  Visitor,  (A  5.) 


*  ■  ■ » 


MILK. 

Vide  DiSBfEs,  (H  8.) 


(<f)  1.  Where,  under  an  a^reementy  notes  are  to  be  taken  in  payment,  and  at  the 
payee's  risk,  the  demand  is  satisfied  though  they  are  dishonoured ;  secut^  if  they  ai«  not 
taken  at  his  risk.    7T.R.64. 

S.  if,  pursuant  to  a  contract  of,  the  vender  takes  in  payment  a  check  on  the  ven- 
dee's banker  for  a  bill  at  three  months,  and  instead  of  receiving  a  hill  has  the 
amount  transferred  from  the  vendee's  account,  and  with  his  consent,  to  his  own  - 
on  the  banker's  failing  before  the  three  months  are  expired,  the  vendee  is  discharBed! 
6T.R.139.  * 

3.  If  a  person  take  a  draft  upon  another  for  payment  of  a  debt,  and  hold  it  an 
unreasonable  time  before  he  demands  the  money,  and  the  person  upon  whom  it  is 
drawn  becomes  msolvent  in  the  interim,  he  cannot  afterwards  recover  sttainst  the 
drawer.    2  Wils.  353. 

4.  The  accq>tance  of  a  negotiable  instrument  on  account  of  a  debt,  is,  primd  facke^ 
<  satisfaction,  and.  may  therefore  be  pleaded  to  an  action  demanding  'vu     5  T  R 
513.517.  .  o  • 

5.  If  a  debtor,  in  payment  of  the  debt,  dves  a  bill  drawn  by  himself  which  is  pre- 
sented and  dishonoured,  but  no  notice  of  tne  dishonour  sent  to  him ;  if  he  can  snew 
that  he  had  effects  in  the  drawee^s  hands,  the  bUl  must  be  considered  as  payment. 

>3M.&S.363.  ' 

6.  If  one  customer  indorse  and  pay  into  a  bankers  a  short  bill  drawn  upon  the  banker 
by  another  customer,  he  does  not,  by  overdrawing  his  account,  make  the  nil,  what  it  was 
«ot  bdbre,  pqrment  from  the  other  customer.    S  B.  &  P.  5 1 S. 

7.  If,  by  the  custom  of  a  banking-house,  stated  periods  are  fixed  at  which  l»Us  drawn 
by  one  customer  in  fiivour  of  another,  are  carried  as  cash  to  the  credit  of  the  one  and 
debit  of  the  other,  and  the  day  of  adjustment  having  passed  without  canying  a  bill  so 
drawn  to  the  cash  account  of  the  pa>ree,  but  having  carried  the  amount  to  the  debit  of 
the  drawer,  the  banker  fails,  the  bill  is  not  to  be  considered,  not  having  been  taken  as 
payment  between  the  parties. 


(  Wl  ) 

MILL. 

Vide  DiSMES,  (H  12.) 

SECTA  AD  MOLENDINUM. 

Vide  Droit,  (H). 

1  — ,— 

MINES. 

Vide  Waife,  (H  1. 2.) 

MISADVENTURK 

Vide  Action  upon  the  Case  for  Misfeasance,  (A  4.)  —  Justices, 

(M  19.) 


MISCONTINUANCE; 

Vide  Amendment,  (I). 

MISDEMEANOUR. 


Vide  Action  upon  tHE  Case  for  Misfeasance,  —  Attorney,  (B  15.) 
—  Courts,  (P  160  —  Justices  of  Peace,  (B  52. 62. 101  •)  —  Leet, 
(L  2.  &c.) — Officer,  (G  14.  —  K  S.)  —  Parliament,  (G  S. — 
L  34.  35.  44.)  —  Pleader,  (S  46.  47.)  —  Prerogative,  (D54.) 


MISFEASANCE.. 

Vide  Action  upon  the  Case  for  Misfeasance.  —  Misdemeanour. 

Pleader,  (2  O.) 


MISNOMER. 

Vide  Abatement,  (E  18.  &c — r  F  17.  &c.  —  H  22,  2S.)—  Plbadi«» 

(S  I  7.) 


MISPRISION. 

Vide  Justices,  (N  1.  Sec)  —  Justices  of  Peace,  (B  2.) 

^ttl|iri0tOt1  of  tfft  CIer&*  —Vide  Amendment,  (D  1.  &c.  -^-  E'U:?^ 

V G  1,  2.  —  H  3. — T  1.  &c  —  V  1.,  &c.  and  many  other  places 

in  the  same  title). 
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MISTAKK 

Vide  Abatement,  (G  3.  —  H  25.  &c.)  —  Mibtribion. 


MITIORI 
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MITIORI  SENSU. 

Vide  Action  upon  the  Case  for  Defamation,  (F  16.  &c.) 


MITTIMUS. 

Vide  Certiorari,  (A  2.) 

MODUS  DECIMANDI.      ' 

Vide  DiSME^  (E  10.  &a)  —  Prohibition,  (G  10.) 


MOLLITER  MANUS  IMPOSUIT. 

Vide  Pleader,  (S.M  16.) 


MONASTERY. 

(A)  !|)oto  Dwf0otoeD. 

By  the  st  27  H.  8.  28.  all  monasteries,  and  other  religious  houses 
ef  monksy  canons,  or  nuns  of  whatever  habit^  rule^  or  order^not  having 
lands,  &c.  or  other  hereditaments  above  200/.  per  atmum^  and  all  their 
manors,  lands,  &c  and  hereditaments,  the  king  shall  have  and  enjoy 
to  him  and  his  heirs  for  ever. 

And  all  monasteries,  abbeys,  &c,  given  to  his  majesty  by  any  ab- 
bot, &a  under  the  convent-seal  within  a  year,  or' otherwise  suppressed 
and  dissolved :  and  all  goods,  debts,  &c.  belonging  to  the  chief  £;o- 
vemor  in  right  of  his  house,  1  Mar.  1535,  or  since.  ^ 

And  the  Ring  shall  be  in  actual  possession,  &c.  and  may  dispose  of 
them  at  his  will  and  pleasure. 

And  patentees,  &c  shall  enjoy,  &c.  according  to  tenor  of  their  let-* 
ters  patent. 

And  all  fraudulent  estates  in  fee-tail  for  life  or  years,  or  charges^ 
&c.  within  a  year  before,  shall  be  ^oid. 

And  by  this  statute  appropriations  to  a  religious  house  are  also 
given  to  tLe  king.     R.  per  three  J.     2  Cro.  608. 

So,  by  the  st.  31  H.8.  13.  the  king  shall  enjoy  to  him  and  his 
heirs,  all  monasteries,  &c.  colleges,  hospitals,  and  other  religious  and 
ecclesiastical  houses,  since  4th  February,  27  H.  8.  dissolved,  given  up, 
or  by  any  means  come  to  the  king.  And  all  their  manors,  lands,  &c. 
and  other  hereditaments,  or  which  shall  hereafter  be  dissolved,  &c. 

By  this  act  all  religious  and  ecclesiastical  houses,  of  whatever  annual 
value,  were  given  to  the  king.    2  Co.  49. 

And  though  by  the  st  32  H.  8.  24.  the  corporation  of  the  knights 

of  St  John  of  Jerusalem  in  England  was  dissolved,  and  their  hospital 

and  all  manors,  lands,  &c.  mven  to  the  king,  yet  their  possessions  were 

given  to  the  king  within  me  st  81  H.  8.  13.;  for  it  was  a  religious 

and  ecclesiastical  corporation.     R.  per  three  J.  Jon.  183. 

By 
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By  die  St  1  E(t  6.  14.  all  colleges,  free  chapeb,   and  chauiUries, 
and  all  manors,  lands,  &€•'  or  hereditaments  belonging  to  them,  or 
which,  have  been  given  or  assijrned  to  the  finding  of  a  priest,  or  of 
any  anniversfiry  or  obit,  &c.  to  nave  continuance  for  ever,  shall  be  iij* 
the  possession  and  seisin  of  the  king. 

If  a  monk  now  be  professed  beyond  sea,  he  may  inherit  in  England. 
Dub.  Ca.  Eq.  [2d  part  of  Mod.  Ca.]  55, 

Vide  Hospital. 


MONEY. 

(A)  Cbe  aiDtiantaffe  of  ^ont^. 

(B)  ombat  iStbaU  t^e  current  ^one^. 

(B  1.)  What  weight  it  ought  to  have,  infra. 

f  B  2.)  What  alloy,  p.  144. 

(B  3.)  Ought  to  have  an  impreasion.  p.  144. 

(B  4.)  And  a  fixt  denomination,  or  vsuue.  p.  144. 

(B  6.)  The    authority  of  coinage    belongs    to   the 

king.  p.  145. 
(B  6.)  The  king  may  make  coin  current,  p.  146. 
(B  7-)  And  change  it  at  his  pleasure,  p.  l4i6. 
(B  8.)  The  effect  of  the  change,  p.  146. 

(A)  Cbe  SlDtiantage  Of  ^oncg. 

Moneta  est  mensura  rerum^  per  quam  omnium  rerwn^  qua  in  munda 
sunt,Jltjusta  estimatio,    Dav.  19. 

(B)  mbsit  leilbaU  be  (Zuxnat  Q^fmtg. 

(B  1.)  What  weight  it  ought  to  have.' 

Six  circumstances  ought  to  concur  to  make  lawful  and  current 
money :  a  fixed  weight,  alloy,  impressioui  and  valuation,  the  king's  au^ 
thority,  and  proclamation.     Dav.  19.  b. 

And,  therefore,  every  piece  of  current  money  ought  to  have  a  certain 
weight.     Ibid. 

The  pound  troy  of  gold  is  divided  into  24  carets,  and  every  carat  * 
contains  4  grains  of  gold.     Essay  for  amendment  of  the  Coin,  17. 

A  pound  troy  of  silver  is  divided  into  12  ounces,  every  ounce  cott-^ 
tains  20  pennyweights,  every  pennyweight  24  grains.     Essay,  18. 

Payment  in  the  exchequer  was  antiently  made  ad  scalam^  or  adpen^ 
sum^viz.  by  weight:  payment  adscalam  was,  when  6d.  was  added 
to  every  20s^  to  make  due  weight:  adpenstm^  when  every  thing  ne- 
cessary to  make  due  weight  was  supplied,  though  above  Oi/:  Mad.  187. 
Hale  Sh.  Accounts,  21,  &c.    [See  14  G.  3  c.  92.] 

.      {B2.) 
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(B  2.)  What  alloy: 

Gold  and  silver  were  anciently  coined  without  alloy. 

But  now  they  have  a  certain  proportion  of  alloy,  whereby  it  is 
called  sterling  or  standard  money.  Ess.  for  Coin,  17.  Hale,  Sh.  Aca  5. 
Hard.  501. 

The  ancient  standard  for  gold  temp.  Ed.  3.  usqu.  H.  8.  was,  in  every 
pound  troy  2S  carats  3  grains  ^  of  gold  and  i  grain  of  alloy.  Ess.  20. 
Hale  Sh.  Ace.  10. 

The  standard  for  silver  was  anciently  and  is  now,  in  every  pound 
11  ounces  and  two  pennyweights  of  silver,  and  18  pennyweights  of 
alloy     Ibid. 

The  sovereigns  of  gold,  angels,  &c.  34  H.  8.  had  in  every  pound 
one  carat  of  alloy ;  and  37  H.  8.  sovereigns  four  carats ;  but  4  Ed.  6. 
they  were  reduced  to  the  ancient  standard.    Ess.  22. 

So,  6  Ed.  6.  1  Mar.  2  EL,  sovereigns  and  angels  were  of  the  ancient 
standard.    Other  coin  of  gold  had  two  carats  alloy.     Ess.  24*. 

So,  43  El.  angels,  3&  lOJac.  2  Car.  1.  and  12  Car.  2.,  rials  and 
angels  were  of  the  ancient  standard.     Ess.  25. 26. 

butodier  coin  of  gold,  35  and  43  EI.  2  Jac  2  Car.  1.  and  12  Car.  2. 
unites,  &c.  and  22  Car.  2.  guineas  were  and  now  continue  with  two 
carats  of  alloy.    Ess.  25,  &c. 

So»  coin  of  silver  had,  34  H.  8.  two  ounces  of  alloy;  36  H.  8.  six 
ounces ;  37  H.  8.  eight  ounces ;  and  5  Ed.  6.  nine  ounces ;  but  6  Ed.  6. 
were  reduced  to  19  pennyweights  of  alloy;  and  temp.  1%.  &  M.  to  the 
ancient  standard,  which  has  continued  from  that  time  to  this.     Ess.  23. 

Anciently,  if  money  was  paid  at  the  exchequer,  it  was  examined  or 
an  assay  made  of  it,  by  burning  some  part.     Mad.  1 87*  1 92. 

Or,  12£f.  was  added  to  every  20s.  to  countervail  such  assay. 
Mad.  192.         . 

So,  when  coinage  was  used,  viz.  temp.  Ed.  3.  I2d.  in  every  205.  viz. 
1052.  was  paid  in  respect  of  the  alloy  in  sterling  coin  for  eveiy  100/. 
rent  in  fine  silver,  and  it  seems  to  have  been  settled  by  parliament. 
Hard.  501. 

If  the  allay  exceeds  the  due  proportion,  whereby  the  coin  is  debased, 
that  tends  to  the  detriment  of  the  public   3  Rush.  1217. 

(B  3.)  Ought  to  have  an  impression. 

So,  money  ought  to  have  an  impression ;  for  metal  is  not  money  with- 
out an  impression ;  et  dicitur  moneta  quia  impressione  monet^  cufus  sit 
moneia.    Dav.  19.b. 

(B  4.)  And  a  fixed  denomination  or  value. 

So  every  piece  of  gold  or  silver  coin  ought  to  have  a  certain  denomin- 
ation, or  valuation  set  upon  it   Dav.  19.  b. 

And  the  king  by.  his  prerogative  may  set  upon  his  coin  what  value  he 
pleases.     Dav.  20.  a.    Vide  post,  (B  5.  &c.) 

The  pound  troy  of  gold,  18  Ed.  3.  was  divided  into  fifty  florins  to 
be.  current  at  6^.  each,  and  afterwards,  eodem  anno^  ou^ht  to  contain 
in  it  thirty-nine  nobles  and  an  half,  at  6s.  Sd*  the  n^le^  Ess.  for 
Coin,  35. 

80  Ed. 
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to  Ell.  3.  it  was  divided  into  42  nobles  of  the  same  value ;  27  Ed.  3. 
45  nobles;  9H.5.  50  nobles.     Ess.  36. 

1  H.  6.  it  was  advanced  to  45  rials  of  105.  the  rial,  or  67  angels 
ffld  §  of  Ss.  Bd.  the  angd ;  but  reduced  4  H.  6.  to  the  same  stao&rd 
as  9  H.  5. ;  yet  49  H.  6.  and  afterwards  5  Ed.  4.  advanced  as  before. 
Ess.  38. 

1  H.  8.  it  was  divided  into  24  sovereigns  at  225.  6d.  or  48  rials  at 
115.  Sd,^  or  72  angels  at  75. 6d.     Ess.  41. 

34  H.  8.  it  was  divided  into  28  sovereigns ;  and  36  H.  8.  into  30 
sovereigns  at  205.  per  sovereign ;  3  Ed.  6.  into  34  sovereigns ;  and 
6  Ed.  6.  into  24  sovereigns  at  305.  |»^  sovereign,  or  72  angeb  at  105., 
and  43  £1.  into  73  angels.     Ess.  43. 

The  pound  which  had  two  carats  alloy  was  divided  6  Ed.  6.  and 
2  EL  into  33  sovereigns  at  205.  per  sovereign ;  and  43  El.  into  33^ ; 
and  2  Jac  into  37  unites  at  205.  and  one  thistle  crown  at  45.     Ess.  48.    ^ 

TTie.  pound  of  the  ancient  standard  3  Jac.  was  divided  into  81 
angels;  10  Jac.  [into  88  angels,]  and  2  Car.  into  89  angels;  and  the 
pound  of  two  carats  alloy  10  Jac.  was  divided  into  37  unites  at  225. 
and  one  thistle  crown  at  45.  4^. :  and  2  Car.  I.  into  41  unites  at  205. 
Ess.  53. 

The  pound  was  divided  22  Car.  2,  and  still  continues,  into  44  guineas 
and  a  faualf,  at  205.  the  guinea.     Ess.  55. 

The  pound  troy  of  silver  28  Ed.  1.  was  divided  into  205.  and  Sd.^' 
20  Ed.  3.  into  225.  6d.,  27  Ed.  3.  into  255.,  9  H.  5.  305.,  1  H.  6. 
375.6^.,  which  was  reduced  to  305.,  4  H.  6.;  but  49  H.  6.  advanced  to 
375.  Sd^  and  1  H.  8.  to  455.,  34  H.  8.  485.,  3  Ed.  6.  725. ;  but  6  Ed.  6. 
it  was  reduced  to  6O5.,  and  43  EL  advanced  to  625.,  and  so  from  thence 
hath  continued.     Ess.  34,  &c. 

The  penny  was  20*  pars  uncia ;  9  Ed.  3.  26* pars;  2  H.  6.  32* pars  : 
5  Ed.  4.  W^parss  36  H.  8.  ^5*  pars;  2  EL  60*  pars;  and  so  remains 
to  thb  day.    Hale,  Sh.  Ace.  12. 

(B  5.)  The  authority  of  coinage  belongs  to  the  king. 

By  the  civil  law,  jus  cudenda:  maneta  ad  soban  principem  dejwre  per- 
iinet.     Dav.  20. 

So,  by  the  common  law,  the  power  to  make  or  coin  money  within 
his  dominions  belongs  only  to  the  king.  R.  Dav.  19.  a.  Hale,  Sh. 
Ace  3. 

But  by  a  grant  from  the  emperor,  the  inferior  princes  and  states  of 
Germany  have  the  privilege  of  coining.     Dav.  20.  b. 

And  the  same  privilege  was  granted  to  several  great  personages  in 
France.    Ibid. 

So^  anciently,  the  archbishop  of  York,  and  bishop  of  Durham  might 
coin.     Ibid. 

So,  temp.  Steph.  through  the  confusion  of  the  times,  tarn  episcopa 
futm  comites  et  baranes  suamjaciebant  monetam.     Hale,  Sh.  Ace.  4. 

[By  12  Geo.  2.  c.  5.  15,000/.  per  annum  is  given  to  the  king  for 
seven  years,  for  the  coinage;  made  perpetual,  by  stat  9  Geo.  3.  c.  250 

[Stat  14Gea3.  c.70.  directs  the  taking  of  light  gold '  coin,  under 
certain  r^ulations,  and  recoining  the  sapie.] 

Vol  V.         .  L  (B  6.) 
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(B  6.)  The  king  may  make  coin  current. 

So»  the  king  by  his  proclamation  may  make  any  coin  current  in 
England.     5  Co.  114.  b. 

.As,  a  talent  or  bezant  of  uncertain  value,  and  may  set  a  value  upon 
it     Dav.  20.  a. 

May  establish  the  standard  as  he  pleases.    Dav.  19.  b. 

So,  coin  impressed  at  the  mint  shall  be  of  value  proportionable  to 
other  coin,  without  proclamation.     Per  HoU,  Sal.  446. 

,     .  (B  70  -A^d  change  at  his  pleasure. 

» 

So,  the  king  may  enhance,  debase,  or  change  the  coin  at  his  plea* 
.sure.  Diet,  tliat  he  cannot  change  it  without  assent  of  the  counties. 
Mir.  Jus.  10.  b.     2  Rol.  166. 1.  35. 

But  it  is  now  allowed  that  he  may  change  it  as  he  pleases.  R.  Dav. 
20.  b. 

That  he  mny  advance  the  value.     Vide  ante,  (B  4.  6.) 

So,  he  may  debase  it  at  his  pleasure.    Dav.  21. 

And  if  the  king  by  proclamation  makes  a  mixed  or  base  money  cur- 
rent, it  shall  be  so.     R.  Dav.  22.  b. 

So,  the  king  by  his  proclamation  may  change,  &c.  his  money  iu 
Ireland,  as  well  as  in  England.    Dav.  21. 

(B  8%)  The  effect  of  the  change. 

If  the  king  by  proclamation  decries  any  coin,  it  cannbt  afterwards 
be  tendered  as  money,  but  shall  be  only  bullion.     Dav.  20.  b. 

If  he  makes  base  money  current,  it  shall  be  taken  as  sterling.  R. 
Dav.  24.  b.  25. 

*  And  therefore,  if  an  obligation  be  to  pay  so  much  in  current  money 
at  such  a  day,  and  before  the  day  the  money  be  enhanced  by  proclam* 
ation,  payment  or  tender  of  the  sum  in  the  enhanced  money  is  suffi- 
cient    R.  Dav.  26.  b. 

Though  the  obligation  was  made  in  England,  for  payment  in  Ire- 
land, and  the  money  is  enhanced  there  only ;  for  the  time  and  place  of 
payment  shall  be  principally  regarded.     R.  Dav.  25.  b.  27,  28. 

Though  the  money  was  tendered  after  the  day  of  payment,  and  before 
the  enhancement;  for  there  was  a  default  by  not  tendering  it  at  the  day. 
Semb.  Dy.  83.  a. 

'  So,  if  an  obligation  be  to  deliver  so  much  com,  which  before  the  day 
is  diminished  in  value.  '  Dy.  82.  in  marg. 

But  if  money  be  tendered  in  pure  coin  at  the  day,  and  afterwards  the 
money  is  debased,  he  shall  have  the  value  of  the  coin  current  at  the 
time  of  the  tender.     Semb.  Dav.  27.     Dy.  82.  b. 

Or,  if  one  receives  pure  coin,  and  is  afterwards  bound  to  a  restitu- 
tion.    Dub.  Dav.  27.  b. 

So,  if  a  receiver,  who  ought  to  pay  upon  request,  receives  pure 
coin,  which,  before  the  request.  Is  encbanced.  Per  two  J.  Dy.  83.  a. 
in  mar^. 

So,  if  A.  draws  a  bill  of  exchange  to  pay  100  rees-dollars  to  B.  in 
Portugal,  at  such  a  day,  and  before  the  day,  after  the  bill  drawn,  the 
king  of  Pcrlugal  enhances  the  rees ;  if  the  rces  are  not  paid,  as  current 

at 


Offences  against  the  coin.  147 

at  the  date  of  the  bill,  B.  may  protest  the  billy  and  resort  to  Aie 
drawer  ;  for  a  foreign  prince  c^not  alter  the  property  of  a  subject  of 
England.     R.  Skin.  272. 

[  (C)  2Dffence0  against  tfee  coin, 

[Vide  in  Justices.] 

CThe  exchanging  guineas  for  bank  notes,  taking  the  guineas  in  such 
exchan^  at  a  higher  value  than  they  were  current  for  by  the  king's 
proclamation  is  not  an  offence  against  5iLS  £dw.  6.  c.  19.  14  East, 
4020 

[An  indictment  on  st.  15  Geo.  2.  c  28.  s.  3.,  (q*  v.)  need  not  speci- 
fically aver  that  the  defendant  is  a  common  utterer  of  &lse  money. 
2B.&  P,  127.] 

[Construction  of  8  &  9  W.  S.  c.  25.     2  BIk.  807.] 

Vide  Abatement,  (D  8.) 

]^nal^  for  coimteKftttittg  motiep>  or  bnitging  faltie  momp 

tmo  tge  fltttgtlQtn.    Vkle  Justices,  (K  7.) 
Sptmtp  bettteH  in  dpecie.    Vide  Chancery,  (4  W  10.  16.) 

ISringitlg  monep  tmo  tmxtt.    Vide  Pleader,  (C  10.) 


MONK. 

Tide  Ecclesiastical  Persons,  (B  2,  &c.)  —  Monastery* 


MONOPOLY. 

Vide  Bye-Law,  (B  S.  —  C  3.)  —  Trade,  (D  4.) 


MONSTRANS  DE  DROIT. 

Vide  Pr-krogative,  (D^81,  82.) 

MONSTRANS  DE  FAIT& 

Vide  Pleader,  (O  1,  &c.) 

MONSTRAVERUNT. 

Vide  Ancient  Demesne,  (H.) 

MONTH. 

Vide  Ann.  (B) 


MONUMENT. 

Vide  Cemetery,  (C). 
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MORT  D* ANCESTOR. 

Vide  Assise,  (C  1,  &c.) 

MORTGAGE. 

(A)  Mortgage,  bg  pledge  of  gooDg*  infra. 

(B)  ^t  tDbat  time  it  0l)all  be  redeemeD.  p.  149. 

[(C)  ^fSect  of  tbe  mortgage  becoming['ab0olute.]  p.  149. 

(A)  fl^ortgage,  bj?  pieDge  of  (SOOD0. 

A  mortgage,  quasi  morhatm  vadium^  is  when  things  moveable  or 
immoveable,  as  goods  or  lands,  are  pledged,  as  a  security  for  repay* 
ment  of  money.     Co.  L.  205.  a.    -Bio.  Norn.  verb.  Mortgage. 

If  goods  are  pledged  for  the  security  of  money,  the  pawnee  has  spe- 
cial property  in  them.     Sal.  522.  R.  Ow.  124. 

If  the  custody  of  the  goods  is  a  charge  to  him,  he  may  use  them  fl» 
a  recompence  for  his  charge;  as,  he  may  ride  an  horse  put  in  pledge. 
Sal.  522.  R.  per  three  J.  Ow.  124. 

So,  though  the  custody  be  no  charge,  if  the  using  is  no  prejudice  to 
the  goods,  he  may  use  tnem,  but  it  shall  be  at  his  peril  if  he  loses 
them.     Sal.  522.     Ow.  124. 

If  a  cow  be  pledged,  he  may  milk  her.     Ow.  124. 

So,  if  the  pawnee  lose  the  goods  without  any  de&ult  in  him,  it  shall 
be  the  loss  of  the  owner,  and  the  pawnee  shall  have  an  action  against 
him  for  the  money.     Sal.  522.  Vide  post,  (B). 

So,  the  pawnee  has  such  a  property  as  he  may  assign  to  another. 
Ow.  124. 

But  by  tender  of  the  money,  his  proper^  is  determined,  and  the 
pledge  ought  to  be  restored.     Sal.  522,  523.  R.  2  Cro.  245.  Yel.  178. 

And  if  he  refuses  to  restore  the  pledge  upon  tender  of  the  money, 
trover  lies  against  him.  Sal.  522.  R.  2  Cro.  245.  Vide  Action  upon 
the  Case  upon  Trover  (D). 

So,  he  may  be  indicted ;  for  perhaps  it  was  delivered  in  secret  with- 
out witnesses.     Per  Holt,  1  Sal.  522. 

So,  if  the  pawnee  be  robbed  of  the  goods  afrer  tender,  he  shall 
answer  for  them.     Sal.  523. 

So,  if  he  loses  them  by  his  using  them.     Sal.  522. 

So,  if  the  using  be  a  prejudice,  ne  cannot  use  them.     Ibid. 

So,  if  a  pawnee  assign  the  goods  pledged  to  another,  detinue  lies 
by  the  owner,  if  he  detains  them  after  tne  money  tendered  to  him. 
Ow.  124. 

So,  goods  pledged  cannot  be  taken  in  e^seaition  for  tlie  debt  of  the 
pawnee.    Ibid. 

[Where  money  is  generally  lent  on  a  pledge,  it  does  not  deprive  the 
lender  of  his  remedy  against  the  person,  unless  a  special  agreement  to 
stand  to  the  pledge  only.     South-Sea  Company  v.  Duncomb,  M .  5  G.  2. 

Str.  919.]% 

[After  foreclosure  and  sale,  the  mortgagee  may  bring  an  action  for 
the  residue.     2  Brown,  Ch.  Rep.  125.] 

[A  mortgage  of  goods  and  choses  in  action  is  fraudulent  as  against 

creditors. 
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creditors^  if  the  goods,  &c.  be  not  delivered  to  the  mortgagee.  1  Wil« 
260.  2  T,  R.  587.] 

CBut  &  delivery  of  the  grand  bill  of  sale  of  a  ship  at  sea  is  equivalent 
to  a  delivery  of  the  ship  itself.     2  T.  R.  462.] 

[A  ship  at  sea  may  be  mortgaged,  and  if  mortgagee  takes  proper 
methods  to  get  it  in  possession,  us  bill  of  sale,  &c.  it  will  not  be  within 
Stat.  Ja.  1 . ;  otherwise,  if  he  suffers  the  ship  to  go  on  another  voyage* 
Ex  parte  Matthews,  P.  1751,  2  Ves.  272.] 

{,Qu€ere,  Is  a  mortgagee  of  a  shjp  out  of  possession  liable  for  the 
r^Murs  ?     Westerdell  v.  Dale,  B.  R.  T.  37  Geo.  S.  7  T.  R.  306.] 

(B)  at  tobat  time  it  0ball  be  reDecmeD. 

If  a  man  pledge  goods  for  money  lent,  he  may  redeem  though  he 
does  not  come  at  the  day  fixed  for  payment* 

S(H  if  no  day  be  appointed  for  payment,  he  may  redeem  at  any  time. 
2  Cro.  2^5. 

So,  if  the  pawnee  die,  he  mny  tdider  the  money  to  his  executor  or 
administrator.    2  Cro.  245.  Yelv.  178.  1  Bui.  29. 

So,  if  h^  that  pledges  dies,  his  executor  or  administrator  may  tender 
the  money.  Dub.  2  Cro.  24>5.;  for  it  was  said,  that  die  condition  is 
personal,  and  it  ought  to  be  redeemed  during  his  life.  Yelv.  178. 
1  Bui.  29. 

If  a  day  be  appointed  for  redemption,  and  he  that  pledges  dies 
before,  his  executor  may  redeem.     1  BuL  29. 

If  a  man  that  pledges  goods  be  attainted,  the  king,  upon  payment,  may 
redeem.    Yel.  179.  1  Bui.  29. 

If  a  man  pledges  goods  to  A.  *and  in  his  sickness  his  wife  with  his 
consent  delivers  the  goods  to  B.,  and  if  after  the  death  of  A.  the  money 
be  tendered  to  his  executor,  and  B.  afterwards  refuses  "delivering  them, 
troTer  lies  against  him ;  for  B.  had  the  custody  only,  and  not  any  pro- 
perty.    R.2  Cro.  244.    Yel.  178*     1  Bui.  29.^ 

So,  if  the  goods  are  delivered  to  B.  upon  consideration ;  for  B.  was  not 
privy  to  the  delivery  upon  the  first  contract,  or  to  the  condition.  Yel.  1 78. 
But  by  1  Bui.  29.  it  seems  as  if  then  the  tender  ought  to  be  to  B. 
If  a  man  pledges  goods  perishable,  and  does  not  redeem  them  till 
they  are  perished,  (no  time  being  fixed  for  die  redemption,)  debt  lies 
for  the  money.     Per  Ch.  J.  and  not  denied  by  the  Court.     Yelv.  179. 
So,  if  the  pawnee  lose  them  without  his  default.     Sal.  522. 
[A  pawnbroker  has  no  lien  on  plate,  after  the  death  of  tenant  for  life, 
who  pawned  it  with  him,  as  against  the  remainder-man,  although  tlie 
pawnee  had  no, notice  of  the  settlement.     Iloare  v.  Parker,  B.  R.  E*  28- 
Geo.  3.     2  T.  R.  376.] 

[(C)  Effect  Of  tbe  mortgage  fiecominj  ati0oUitf. 

If  themoitgagee  of  goods,  after  the  mortgage  has  become  absolute^ 
receive  instructions  from  the  mortgagor  to  insure  them,  he  must  if  he 
intends  to  refuse,  give  notice  to  the  mortgagor,  that  he  may  apply  else- 
where, otherwise  he  will  be  taken  to  have  assented.     2  T.  R.  187.] 

[(b)  Regulation  of  palunbroftuiLT-] 

[Vide  40  G.  3.  c.  49.] 

L  s  iVioftafifif 
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Sjpovtsngf  of  iLattfi ;  togat  0gan  be,  atUi  fitito  vHtamcilAt. 

Vide  Chancebt,  (4  A  1,  &c. 


MORTMAIN. 

"V^de  Capacity,  (B  2. 3.) 

MORTUARY. 

Vide  Prohibition.  (G  1 1.) 


MULIER. 

Vide  BASTi^RD,  (F). 

MURAGE. 

Vide  Tou,  (A), 

MURDER. 

Vide  Admibalty,  (E.)  —  Justices,  (M  1,  &c.  —  Y  5.) 


MXJTUAL  AGREEMENTS. 

Vide  Pleader,  (C  53,  5*,  55.) 

MUTUAL  REMEDIES. 

Vide  Pleader,  (C  56.) 


NAME. 

Vide  Abatement,  (E  18,  &c.  —  F 17,  &cO  —  CAPAGiTy,,(B  4,  5.)  — 
Fait,  (B  1.  — E  3,  4.)  —  Fine,  (E  4.)  —  Franchises,  (F9.)  — 
Grant,  (A  2.  —  El,  &c.)  —  Parliament  (A).  —  Process,  (A  2  J) 


NATIVO  HABENDO. 

Vide  VlLLENAGE,   (C  1.) 

NATURALIZATION. 

Vide  Alien,  (B  2.) 
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NAVIGATION. 

Vide  Parliament,  (H  25-)' 

(A)  tS^besea.  infra. 

(B)  Sin  arm  of  the  $ca.  p- 152. 

(C)  a  cvteh.  p.  152. 

(D)  an  dato^in  p.  152. 

(E)  a  port  p.  152. 

(F)  3[0lanDg.  p.  153. 

(F  2.)  Isle  of  Man.  p.  155. 
(F  3.)  Jersey,  p.  156. 
(F  4.)  Guernsey,  p.  157. 
(F  5.)  Isle  of  Wight,  p,  15?. 

(G)  Cbe  plantationiflf* 

(G  1.)  Their  government,  p.  157- 
(G  2.)  Courts,  p.  158. 
(G  3.)  Laws.  p.  159. 

(H)  TBeacong,  &c.  p.  159. 

(1 1.)  JQaijigation  isball  be  free^  p.  159. 

(I  2.)  But  it  shall  be  in  English  ships,  &c.  p.  160. 

(I  3.)  Owner  of  ship.  p.  162. 

'(I  3.  a.)  Who  shalU  be,  &c.]  p.  162. 

]^I.3.b.)The  major  part  of  the  owners    ovenrules 

all.  J  p.  164. 
(I  4.)  Master,  p.  164. 
(I  5.)  Mariners,  p.  166. 
(^(1  6.)  Supercargo.]  p.  168. 

[(K)  JQatlg.]  p.  168. 

(A)  Cfje  m\. 

Navigation  is  used  upon  the  sea,  or  navigable  rivers. 

Tlie  sea  is,  where  the  water  flows  and  reflows,  and  is  so  spacious, 
that  a  man  cannot  see  land  from  one  shore  to  the  other.  2  Rol.  169. 
1. 20.     Vide  Admiralty. 

Ilie  king  has  the  property  lam  aqiue  qtuzm  soliy  and  all  profits  in  the 
sea,  and  all  navigable  rivers..    Cal.  17;.     Dav.  56,  57. 

The  jurisdiction  and  interest  of  the  king  extends  over  the  whole  sea 
between  Britain  and  Ireland.     3  Leo.  73. 

So,  between  Britain. and  France.    Ibid. 

So,  to  the  middle  of  the  sea  between  Britain  and  Spain.     Ibid. 

So^  the  property  of  the  soil  in  all  rivers,  which  have  the  flux  and 
reflux  of  the  sea,  belongs  to  the  king,  and  not  to  the  lord  of  the  manor 
adjoining,  without  grant  or  prescription.     1  Sid«  148.     [Dougl.  441. J 

[The  public  are  not  entitled  at  common  law  to  tow  on  the  banks  of 
ancient  navigable  rivers ;  the  right  must  be  founded  either  on.  statute  or 
on  usage.     3  T.  R.  253^} 

L  4  So» 


152  NAVIGATION. 

So,  the  soli  between  high  water-mark,  and  low  water-mark,  is  part 
of  the  county,  and  may  be  within  a  manor.     Semb.  I  Ann.  89- 

As  to  fishery  in  flie  sea,  or  rivers,  vide  Praerogative,  (D  50-)  — 
Piscary  (A). 

As  to  the  sovereignty  of  the  sea,  vide  Prerogative,  (B  1.) 

(B)  an  arm  Of  tf)e  sea. 

An  arm  of  the  sea  is,  where  the  sea  flows  and  reflows.  2  Rol.  169.  L  I  ^* 
And  every  arm  of  the  sea,  or  navigable  river  so  high  as  the  sea  flows 

and  reflows,  belongs  to  the  king,  and  he  has  the  same  property  therein 

as  in  alto  mart.    Dav.  56.     2  Rol.  170. 1.  20. 

But,  by  grant,  or  prescription,  a  subject  may  have  the  interest  in  the 

water  and  soil  of  navigable  rivers ;  as  the  city  of  London  has  the  soil 

and  property  of  the  Thames,  by  grant     R.  Dav.  56.  b. 

(C)  a  creelt. 

A  creek  is  an  inlet  of  the  sea,  extending  within  the  land,  which  giyem 
no  harbour  to  ships,  nor  is  endowed  with  any. privileges.    Cal,  S4« 

(D)  an  ftatjem 

An  haven  is  an  harbour  ibr  ships ;  but  it  is  not  necessary  {hat  it 
should  have  privileges  annexed  to  it.     Cal.  S4. 

All  havens  and  ports  are  in/ra  carpus  comitatus.     4  Inst.  148* 

And  the  water,  banks,  &c;  within  ports  and  havens,  are  within  tlie 
power  of  the  commission  of  sewers.     Cal.  38. 

[By  Stat.  19  Geo.  2.  c.  22.  ballast  shall  not  be  thrown  out  into  any 
haven,  port,  road,  channel,  or  navigable  river,  but  only  on  land 
where  tide  or  water  never  flows  or  runs,  on.  pain  of  from  5/.  to  SOs. 
before  one  justice.] 

[If  a  ship  is  sunk  or  stranded,  the  owner  shall  give  security  to  remove 
it,  or  one  justice  may  sell  it,  and  with  the  money  remove  it,  and  render 
the  surplus  to  owner.] 

Putting  ballast  into  an  hopper,  with  an  intent  to  have  it  carried  into 
the  high  and  open  sea,  and  its  being  thrown  into  the  sea  at  fourteen 
fatliom  deep,  is  an  ufience  against  19  Geo.  2.  c.  92.  Brucklesbank  v. 
ISmith,  M.  32  Geo.  2.     2  B.M.  656.] 

Vide  post,  (Ej. 

(E)  a  port. 

Partus  est  loai^f  in  quo  exportantur  etimportantuf  merces.   4  Inst.  148. 

Every  haven-  and  port  of  common  right  belongs  to  the  king.  Dhv.  56. 

[And  it, is  part  of  the  king's  praerogative  to  create  ports,  which  was 
lately  exercised  at  Liverpool.  By  Ld.  Kenyon  Ch.  J»  Ball  v.  Herbert, 
B.  R.E.   29  Geo. 3.    ST.  R.  261.] 

And  a  grant  to  the  subject  is  not  good ;  for  a  subject  cannothave  it. 
1  Rol.  5. 

Every  port  is  an  haven  for  ships,  which  enjoys  several  privileges  by 
prescription,  or  the  king's  grant.    ,Cal.  34. 

By  the  st.  M.  c.  9.  barones  de  5  portubus^  et  omnes  alii  partus  ha^ 
hcant  omnes  libertates^  et  consttettidines  siias, 

A  port  has  usually  a  port-reeve,  and  port-mote.     4  In.%t.  148. 

By. the  st.  1  El,  11.  no  wares,  &c.  shall  be  exported  or  landed,  unlcis 

fish 
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fish  and  salt,  but  at  some  open  place,  quay,  or  wharf,  as  by  commission 
shall  be  iq^pointed,  && 

And  by  the  st.  13  &  14  Car.  S.  1 1,  a  commission  out  of  the  exchequer 
shall  go  irom  time  to  time  to  assign  such  ports  for  landing  or  shipping 
goods,  &c.  and  to  appoint  the  limits  of  such  port,  &c.  And  none 
shall  ship  any  goods  or  land  them,  fish,  coal,  stone,  or  bestials  except, 
but  at  such  port,  8cc.  [Vide  Case-tif  the  extension  of  the  London 
wharfs.     1  Blk.  Rep.  581.] 

CBy  St.  22  Car.  2.  ell.  s.  21.  such  rates  and  no  other  shall  froih 
time  to  time  be  taken  for  whar&ge  and  cranage,  as,  by  his  majesty  with 
the  advice  of  his  privy  council  shall  be  assessed  and  allowed  to  be  taken ; 
a  table  of  which  rates  shall  be  hung  up  at  every  one  of  the  wharfs  to  be 
appointed  in  consequence  ofthat  statute.] 

CBy  St  44.  there  shall  be  left  a  continued  tract  of  ground  from  Lon- 
don Bridge  to  the  Temple^  of  the  breadth  of  forty  feet  of  assize  from 
the  north  side  of  the  Thames,  to  be  converted  to  a  quay,  or  public  and 
open  wharf.] 

[By  st  45.  the  said  tract  of  gromid  shall  lie  open  and  at  large,  with- 
out any  division  or  separation,  and  the  bounds  of  each  proprietor's 
ground  therein  shall  be  distinguished  only  by  denter-stones  to  be  placed 
in  the  pavement  thereof;  and  no  lighter,  boats,  or  other  vessel,  shall 
lie  before  any  the  said  wharfs  or  quays  between  the  places  aforesaid, 
on  the  north  side  of  the  river,  longer  than  shall  be  necessary  for  the 
lading  or  unlading  of  goods,  without  the  consent  and  permission  of  the 
wharangers  or  proprietors  diereof.] 

[By  st  46.  any  person  may  lade  or  unlade  any  goods  or  merchandi^ 
at  any  of  the  said  wharfs  or  quays  for  wharfiaige  or  cranage,  whereof 
every  proprietor,  wharfinger,  or  other  person  concerned,  shall  and  may 
demand  and  receive  such  rates  and  no  other,  for  the  same,  as  shall  from 
time  to  time  be  set  out  and  appointed  by  his  majesty,  with  the  advice 
of  his  privy  counsel.] 

[This  statute  does  not  give  a  right  to  the  wharfingers  which  they  had 
not  by  common  law,  and  therefore  they  are  not  entided  to  whar&ge  for 
-goods  unladen  into  lighters  out  of  barges  though  fastened  to  their 
whaifi.     1  Blk.  4 13. 423.] 

(F  1.)  3i!3lanD0. 

An  island  is  defined  by  the  imperial  law  to  be  locus  undique  circum^ 
datus  aquis.     Cal.  20. 

(F2.)  Isle  of  Man. 

The  Isle  of  Man  was  anciently  governed  by  its  own  king,  who  was 
subject  to  the  king  of  England.  Cal.  20.  4  Inst  283.  7  Co.  21.  a. 
Calvin, 

And  being  a  kingdom  of  itself,  is  no  •  part  of  the  realm  of  England. 
4  Inst  201 .  283.     R.  40  El.     4  Inst  284. 

But  the  lord  of  this  isle  is  called  king,  and  has  a  crown  of  gold. 
4  Inst  283. 

Anno  18  Ed.  1.  it  was  granted  to  Walter  de  Huiitercomb;  by  Ed  2. 
to  P.  Gaveston ;  and  afterwards  to  H.  de  Bellomonte.     4  Inst  284. 

A.  D.  1 393,  1 7  R.  2.  William  lord  Scroop  purchased  it  of  W.  lord 
Montaaite.     4  Inst  283. 

1  11.  4. 


154  NAVIGATION. 

1  H.  4.  Wm.  lord  Scroop  forfeited  it  for  high  treason,  and  the  for- 
feiture was  confirmed  by  act  of  parliament.     4  Inst  283. 

And  afterwards,  H.  4.,  by  letters  patent,  granted  ifisidam^  castruni^ 
pelaniy  et  dominium  de  Man^  and  all  isles  belonging  thereto,  to  Heiu 
earl  of  Northumberland  and  his  heirs.     4  Inst  283. 

And  when,  by  the  attainder  of  Hen.  earl  of  Northumberland,  5  H.  4.. 
it  came  to  the  king,  and  was  confirmed  by  parliament,  the  king,  7  H.  4., 
granted  it  una  cum  patronatii  episcopatus  to  Sir  John  Stanley,  for  life 
and  afterwards  to  him  and  his  heirs.     Ibid. 

Sir  John  Stanley  was  grand&ther  to  Hen.  lord  chamberlain  to  H.  6. 
and  by  him  created  lord  Stanley.     Ibid. 

Hen.  lord  Stanley  was  grandfather  to  Thomas,  created  by  H.  7.  earl 
of  Derby,  to  him  and  the  heirs  male  of  his  body.     4  Inst  283, 284. 

And  therefore,  it  shall  be  grantable  by  the  king's  letters  patent. 
Co.  L.  9.  a.     4  Inst  284.     2  And.  115,116. 

And  when  granted,  it  descends  according  to  the  rules  of  the  cOmmou 
law.     R.  4  Inst  284.     Co.L.  9.a« 

So,  the  king  by  patent  may  enable  the  governor  to  make  a  justice 
there.     Pal.  345. 

And  the  construction  of  the  patent  shall  be  detennined  by  the  com- 
mon law.    Ibid.  ' 

But  no  one  has  an  estate  of  inheritance  there,  except  the  lord,  and 
the  bishop.     2  And.  116. 

And  the  bishop  there  is  not  created  by  conge  d'elire,  but  by  present- 
ment of  the  king  of  Man.     Pal.  345. 

In  the  kinffdom  of  Man  are  two  castles,  17  parishes,  four  markets, 
and  many  viUages.     4  Inst  283» 

A  bishop  was  there  appointed  by  Gregory  4th,  who  is  subject  to  the 
archbishop  of  York.     4  Inst  285. 

The  inhabiti^ts  have  a  peculiar  language.    Ibid. 

And  are  governed  by  their  own  laws:  by  their  ecclesiastical  law 
they  are  cited,  the  cause  determined,  and  within  eight  days  they  obey, 
or  are  imprisoned.    4  Inst  285.     2  And.  1 1 6. 

Every  contract  shall  he  completed  j?^  traditionem  stipula.  4  Inst.  285. 

And  this  upon  a  contract  for  lands,  as  well  as  for  personal  things.; 
for  the  parties  appear  in  court,  declare  the  contract,  and  deliver  a  straw 
in  seisin,  and  the  contract  is  recorded.^ 

jtnno  1583,  by  a  law  in  the  same  isle,  a  sale  of  lands  without  licence 
of  the  lord,  or  his  council,  or  three  of  them,  v/z.  his  lieutenant,  receiver, 
and  comptroller,  shall  be  void,  and  each  party  forfeits  3/. ;  such  licence 
to  be  made  by  the  clerk  of  the  rolls,  and  to  be  under  the  hand  of  the 
council,  or  those  three  of  them. 

And  now,  though  madeper.traditionem  stipula^  if  it  be  not  with  licence^ 
&c.  it  will  be  void.  R.  at  a  court  within  the  isle,  1611,  ijater.CaUow 
and  Sir  Hugh  Cannel.  R.  14  May,  1641,  inter  Thompson  and 
Calister. 

But  if  made  with  licence,  &c.  without  traditione  stipuUgy  it  will  be  void. 

So  in  the  isle  of  Man  taking  a  capon,  or  pig,  &c.  will  be  felony. 
12  H.  8.  5.  a. 

But  not  taking  an  horse,  or  ox ;  for  they  cannot  hide  them.    Ibid.  . 

An  act  of  parliament  in  England  does  not  bind  them,  unless  they 

are  exprcsbly  named.    11. 4  Inst  284.    R.  2  And.  116.     4  Mod.  223.. 

And 
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And  therefore^  the  st.  W.  2.  de  donis  does  not  extend  to  them.     R. 
4  InsL  284. 
Nor  the  st.  S7  H.  S.  10.  of  uses.     4  Inst.  284.     2  And.  116.. 
Nor  die  St.  32  &  84  H.  8.  of  devises  by  will.     4  Inst  284.     2  And. 
116. 

So,  breve  domini  regis  does  not  run  there :  and  therefore,  a  wife 
cannot  sue  to  be  endowed  there.     4  Inst.  384. 
An  office  upon  a  death  cannot  be  sued  out  of  chancery.     Ibid. 
Nor  any  office  to  entitle  the  king.     4  Inst.  284.    1  Rol.  246. 
Yet  the  king  by  commission  under  the  great  seal  may  seize  lands 
forf^ted  to  him,  which,  being  returned  upon  record,  gives  seisin  to 
the  king.     R.  4  Inst.  ^84. 

So,  the  king  may  grant  a  commission  for  redress  of  wrong,  but 
the  commissioners  must  proceed  according  to  the  law  there.  4  Inst. 
285. 

So,  an  appeal  lies  to  the  king  from  a  judgment  there,  tit  superiari 
domino.  R.  coram  concilio  Jan.  1716,  inter  Christian  and  Corrin.  Ace. 
Vau.  281. 

So,  the  judges  will  take  notice  of  the  laws  of  the  Isle  of  Man. 
Pal.  S45. 

So^  the  Isle  of  Man  appertains  to  the  crown  of  England,  though  it 
be  not  parcel,  nor  held  of  it     Per  Co.  1  Rol.  246. 

[The  Isle  of  Man  is  not  part  of  the  realm  of  England,  but  parcel 
of  the  kinff's  crown  of  England,  held  as  a  feudatory  dominion,  by  liege 
homage  of  the  kings  of  England.  Earl  of  Derby  v.  duke  of  Athol,  T. 
1751.  2  Ves.  337.] 

[A  question  relating  to  die  right  and  dtle  to  the  Isle  of  Man,  may 
be  determined  in  England,  in  chancery,  the  king^s  bench,  or  {qu.) 
before  the  king  hi  council.  Earl  of  Derby  v,  Duke  of  Athol,  H.  1748, 
1  Ves.  202.] 

[By  letters  patent  7  J.  1*  a  grant  was  made  by  the  crown  of  the 
Isle  of  Man,  and  of  all  the  rectories  and  tithes,  by  name,  to  William 
earl  of  Derby  for  life,  to  his  wife  for  life,  to  their  son  James  lord 
Stanley  in  fee,  to  be  held  of  the  king  by  liege  homage,  rendering  im- 
mediately after  that  homage  two  falcons,  and  so  to  his  successors 
every  coronation-day  two  falcons;  this  is  a  soca^tenure,  and  {semb,) 
petty  serjeanty.  Earl  of  Derby  v.  Duke  of  AUiol,  T.  1751.  2  Ves. 
337.] 

[By  private  act  of  parliament,  7  J.  !•  William  earl  of  Derby,  and 
his  wife  for  life,  and  the  longest  liver ;  then  their  son  James,  and  the 
heirs  male  of  his  body;  then  Robert  Stanley,  and  the  heirs  male  of  his 
body ;  then  the  heirs  male  of  the  body  of  earl  William ;  then  the  right 
heirs  of  James  lord  Stanley  shall  hold  against  the  king,  &c.  and 
against  the  widow  and  daughters  of  earl  Ferdinand,  (earl  William's 
elder  brother,)  all  the  Isle  of  Man,  with  the  appurtenances :  and  nei- 
ther James,  nor  the  heirs  male  of  his  body,  nor  Robert,  nor  the  heirs 
male  of  his  body,  nor  any  of  the  heirs  male  of  William,  shall  have 
power  to  alien  it,  but  it  shall  continue  as  above  limited ;  only  they 
may  make  leases,  as  tenants  in  tail  may  do  in  England  by  st.  H.  8.] 

[In  1666,  Charles  earl  of  Derby  makes  a  lease  for  10,000  years,  of 
the  rectories  and  tithes  in  Man  for  the  benefit  of  the  poor  clergy ; 
and  by  deed,  as  collateral  security,  conveys  lands  in  Lancashire,  in 

trust. 
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trust,  to  permit  him  and  his  heirs  to  hold  said  lands,  and  receive  the 
rents,  tin  interruption  in  receipt  of  the  rectories  and  tithes  by  him  or 
those  claimmg  under  him  or  his  ancestors,  and  then  to  enter  and 
Teceive.] 

fin  1735,  James  earl  of  Derby  (heir  male  of  James  lord  Stanley, 
in  the  grant  and  act  mentioned)  devises  to  Sir  Edward  Stanley  (who 
onliis  death  became  earl  of  Derby,  and  his  heirs  for  ever)  all  his  hor 
nours,  real  estate,  and  hereditaments,  whatsoever  and  wheresoever.^ 

[In  this  James  ended  the  male*line  of  earl  William.] 

[The  devise  in  1 735  was  void,  by  force  of  the  private  act  of  par- 
liament, whereupon  the  Isle  of  Man  descended  to  James  Duke  of  Attiol, 
as  right  heir  of  James  Lord  Stanley,  (afterwards  earl  of  Derby,  be- 
headed at  Bolton  in  Lancashire  in  1651,)  being  his  great-grandson  by 
Charlotte  his  third  daughter.] 

[The  lease  of  the  rectories  and  tithes  was  also  void,  and  the  trustees 
were  entitled  to  the  rents  of  the  lands  in  Lancashire,  from  the  time 
the  tithes  were  evicted  by  the  duke  of  Athol.  Earl  of  Derby  y.  Duke 
of  Athol,  T.  1751,  2  Ves.  337.] 

[By  st  5  Geo.  3  c.  26.  in  consideration  of  70,000/.  to  the  duke  and 
duchess  of  Athol,  the  island,  castle,  pele,  and  lordship  of  Man,  and 
all  royalties,  &c  are  unalienably  in  his  majesty ;  except  the  land-pro- 
perty rights,  as  lord  of  manors,  patronage  of  bishopric,  &c.] 

[By  St.  5  G*  3.  c.  30.  bounties  on  com  exported  from  Britain  or 
Ireland  to  Man,  are  discontinued.] 

[Stat  5  G.  3.  c.  39.  provides  against  smuggling  with  the  Isle  of 
Man.] 

[Stat.  5  G.  3.  c.  43.  permits  importation  of  several  commodities  of 
Man,  and  grants  bounties  on  linens  made  in  Man,  and  exported  from 
Britain.] 

[StaU  6  G.  3.  c.  50.  extends  the  act  29  Car.  2.  relating  to  taking 
affidavits  in  the  countr}',  to  the  Isle  of  Man,  and  empowers  the  king  to 
appoint  ports  therein  for  landing  and  shipping  goods.] 

[Stat.  7  G.  3.  c.  45.  encourages  and  regulates  the  trade  and  manu- 
factures of  Man.] 
^     [Stat.  1 1  G.  3.  c.  52.  provides  for  repairing  the  harbours  in  Man.] 

[Stat.  12  G.  3.  c.  58.  is  for  encouraging  the  herring-fishery  of  Man.] 

(F  S.)  Jersey. 

The  Islands  of  Jersey  and  Guernsey  were  parcel  of  the  duchy  of 
Normandy,  and  with  that  united  to  the  realm  of  England  by  H.  1 . 
after  the  conquest  of  Robert  his  brother.     4  Inst.  286. 

And  tliough  Normandy  was  lost  by  king  John,  and  afterwards  the  loss 
confirmed  by  H.  3.,  yet  these  islands  continue  part  of  the  dominion  of 
Jingland.     4  Inst.  286. 

Jersey  anciently  was  Gearsey,  olim  Casarea^     Ibid. 

And  had  temp.  Jac.  12  parishes  and  4  castles.     4  Inst.  287. 

But  these  islands  are  not  parcel  of  the  realm  of  England.     7  Co.  21. 

a.    Calvin. 

It  seems  to  be  meant  that  they  were  not  so  originally.    Cont.  Sdd. 
de  Ma.  CI.  4  vol.  1351.     Ace.  App.  H.  Jer.  440. 

Jersey  is  governed   by  its  own  laws  and  customs^     7  Co.  21.  a. 

Calvin.  •  .     , 

And 


TTie  plantations.  157 

♦ 

And  the  king's  writ  does  not  run  tfiere.     4  Inst  2S6. 
The  usual  way  of  proceeding  there  is  according  to  the  customs  of 
Normandy.    Ibid. 

But  King  John  constituit  12  coronatores  adplacita  etjura  corona  con^ 
servandoj  et  concessit  quod  ballixms  per  visum  coronator.  placitare  sine 
brevi  poierit  de  assisa  nova  disseisins,  de  morte  antecessor. y  et  de  dotCj 
infra  annum.     4  Inst.  286.     App.  H.  Jer.  N.  1. 

The  twelve  coroners  are  elected  by  the  country  upon  death,  and 
sworn  and  ought  with  the  justices,  or  (if  they  are  absent)  by  themselves, 
judiasre  de  omnibus  casubus  insula  emergen,  {exceptis  nimisarduis,  as  high 
treason,  &c«)  amerciamenta  taxare.    App.  ibid. 

Placitum  insuld  coram  aliquibusjust.  inceptum  fum  debet  extra  insulam 
a^omari.     App.  ibid. 

NuUus  de  tenemetUo  quod  per  annum  et  diem  quiete  tenuity  sine  brevi  de 
cancel,  respoudereteneidur.    App.  ibid. 

Nidlus  debet  imprisonari  ih  castro,  nisi  in  causd  criminali,  et  hoc  per 
judicium  coronator.  jurat.    App.  ibid. 

So,  a  commission  and  grant  of  th^  king  under  the  great  seal  has  its 
fiwce  there.     4  Inst  286. 

[The  rojral  court  of  Jersey  cannot  transmit  a  cause  to  the  kiqg  for 
difficulty,  but  must  proceed  to  judgment  Magons  v.  Dumaresque,  M. 
18  G.    Lord  Kaym.  1448.] 

The  king  granted  the  isle,  royalty,  and  government  there.   Vide  App. 
The  king^ants  the  office  of  baily,  that  he  shall  not  be  named  by  th^ 
governor.     Vide  App. 

[By  Stat  9  G.  S.  c  28.  Jersey  and  Guernsey  may  export  to  America, 
directly,  goods  necessary  for  the  fishery ;  and  import  non-enumerated 
goods,  except  rum.] ' 

(F.  4.)  Guernsey. 

So,  Guernsey  was  imited  with  Normandy  to  the  crown  of  England, 
temp.  H*  1.  and  has  so  continued.    4  Inst.  286.    Vide  ante,  (F3.} 
And  has  been  governed  as  Jersey  by  its  own  la^s.    4  Inst  286. 

(F5.)  Isle  of  Wight. 

The  isle  of  Wight  is  part  of  the  county  of  Hampshire,  and  governed 
by  the  laws  of  England.     4  Inst  287.     Cal.  21. 

(G)  C&e  plantationjec. 

(G  1.)  Their  government. 

The  plantadcms  are  colonies  of  the  kingdom  of  England,  which, 
belong  to  the  crown  and  kingdom,  and  are  part  of  their  dominion.  Ca. 
iVirl.Sl. 

The  inhabitants  there  are  within  the  king's  allegiance,  and  subject  to 
the  bws  of  England.     Ca.  Pari.  32.    Vide  Ley,  (C). 

The  king  by  his  letters  patent  constitutes  a  governor. 

And  he  must  act  pursuant  to*law. 

And  for  misfeasance  shall  be  punished  by  action  at  law.  Adm,  Ca. 
Pari.  SO. 

So,  if  a  governor  there  makes  a  provost-marshal,  or  other  ofljcer  of 
justice  there,  he  may  make  a  deputy.     4  Mod.  222. 

And 
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And  upon  the  deputation  rany  reserve  an  annual  rent  with  eovenant, 
Stc.  to  pay,  and  it  will  not  be  within  the  st.  5  (or  5  and  6)  Ed.  6.  16. 
against  the  sale  of  offices.     R.  4  Mod.  222. 

[Proprietors  of  provinces  may  settle  boundaries  between  themselves, 
as  the  lords  marchers  and  counties  palatine  might  do.  And  this  is  not 
an  alienation,  for  diese  shall  be  presumed  the  true  and  antient  limits. 
Penn  v.  Lord  Baltimore,  1750,  1  Ves.444.] 

(G  2.)  Courts. 

In  Virginia,  by  a  statute  there,  1662,  c.  19.  the  governor  and  council 
shall  hold  a  general  court  thrice  a-year,  viz.  20  March  for  eighteen,  20 
September  and  20  November,  for  twelve  days  each,  and  shall  sit  each  day 
from  eight  to  eleven  in  the  morning,  and  from  one  to  three  in  the 
afternoon. 

By  Stat  1666,  c.  S.  first  court  shall  begin  15  April  instead  ^f  20 
March. 

By  Stat  1662,  c.  31.  by  commission  in  each  county,  four  most  judi-^ 
cious  shall  act  as  justices  of  peace,  (one  qu.)  according  to  the  laws  of 
England,  whose  courts  shall  be  called  county  courts,  and  each  justice  not 
attending,  unless  just  cause,  forfeits  SOOlb.  of  tobacco. 

By  c.  25.  the  governor  and  one  or  two  of  the  council  commissioned 
by  him,  shall  go  the  circuit  yearly  in  August,  and  determine  all  causes 
then  depending  in  the  county  courts,  provided  no  counsellor  go  in  the 
river  where  he  inhabits. 

By  Stat  1662,  c.  26.  general  court  shall  take  cognisance  of  no  cause 
under  205.  or  200/6.  of  tobacco. 

Causes  under,  any  justice  may  hear  and  determine. 
The  action  shall  be  entered,  and  by  the  stat.  1662,  c.  S2.  till  l;hen  no 
sheriff  shall  arrest,  on  pain  of  500/6.  of  tobacco. 

By  c.  22  &  S3,  plaintiff  shall  file  a  declaration  three  days  at  least  be- 
fore hearing  in  the  general  and  county  courts,  to  which  an  answer  shall 
be  put  in,  in  writing. 

By  St.  166S,  c.  on  the  day  for  hearing,  the  plaintiff,  upon  call,  not 
appearing,  shall  be  nonsuit,  and  the  defenduit,  upon  call,  not  appearing, 
shall  have  judgment  against  him. 

So,  by  St  1662,  c  4.  on  non  inventus  returned,  judgment  shall  be  for 
what  the  plaintiff  swears  due ;  so,  against  bail. 

By  the  st  5  G.  2. 7.  if  a  suit  depends  in  the  courts  of  law  or  equity 
in  any  of  the  plantations  for  a  debt  to  the  king,  or  deb^  or  account, 
where  any  residing  in  Great  Britain  is  party,  the  plaintiff  or  defendant, 
or  a  witness  to  be  made  use  of,  may  prove  any  matter  by  affidavit,  or  if 
a  quaker  by  affirmation,  made  before  the  mayor,  &c.  of  a  corporation, 
city,  or  borough,  which  transmitted  under  the  common  seal  or  seal 
of  office,  shall  be  of  the  same  force,  as  if  the  party  was  examined  viud 

VOCCi  &c. 

And  by  the  same  statute,  houses,  lands,  negroes,  &c.  in  any  of  the 
plantations,  shall  be  liable  to  the  debt  of  the  king,  or  any  of  his  sub- 
jects, and  shall  be  assets  in  like  manner  as  real  estates  to  a  debt  on 
specialty,  and  sliall  be  seized,  sold,  &c.  as  personal  estates  are  in  the 
plantations. 

[If  a  party  appeals  from  a  court  in  one  of  the  plantations  to  tlie 
privy-council,  he  must  procure  the  proceedings  to  be  transmitted,  and 

proceed 
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proceed  Within  a  year  after  the  appeal  allowed  in  the  plantations,  or  the 
appeal  will  be  dismissed  with  5/.  costs,  without  notice  to  tlie  appellant. 
Oordon  v.  Lowther,  M.  13  G.     Ld,  Raym.  144-7.] 

[The  original  jurisdiction  as  to  the  boundaries  of  provinces  in  Ame- 
rica is  in  the  king  in  council,  but  by  the  contract  of  the  parties,  as  by 
executing  articles  in  England,  the  courts  in  England  may  have  jurisdic- 
tion.    Penn  v.  Ld.  Baltimore,  P.  1 750,  1  Ves.  444.] 

(G  3.)  Laws. 

The  laws  of  the  plantations  are  the  same,  by  which  tliey  were  go- 
verned before  their  conquest,  or  accession  to  England,  except  where 
new  laws  are  obtained  since  their  conquest.  R.  4  Mod.  225.  Vide 
Ley,  (C). 

And  if  new  laws  are  given,  tlieir  antient  customs,  if  not  abolished,  may 
remain.     4  Mod.  225. 

And  therefore,  a  new  statute  made  since  their  conquest,  does  not 
l)ind  them,  unless  they  are  particularly  named.     R.  4  Mod.  225. 

(H)  TI?MCon0,  &C, 

Tor  the  direction  of  mariners,  beacons,  light-houses,  and  sea-marks 
are  erected.     4  Inst.  148. 

Before  the  time  of  K.  Ed.  3.  stacks  of  wool  were  burnt  to  give 
notice  of  the  approach  of  enemies  upon  the  coast,  and  in  his  reign, 
beacons.     4  Inst.  148. 

Light-houses  are  fhari^  built  for  the  direction  of  mariners  in  the 
night.     Ibid. 

Sea-marks  are  steeples  of  churches,  casdes,  trees,  &c.  for  tlieir  di- 
rection by  day.     Ibid.  , 

By  tlie  common  law,  the  king  could  only  direct  the  erecting  of  any 
of  these  by  his  commission  under  the  great  seal.     Ibid. 

But  now  the  kliig^  by  his  letters  patent,  grants  a  power  to  the  admi- 
ral to  erect     4  Inst.  149. 

And  by  the  st.  8  El.  13.  the  corporation  of  the  Trinity-house  at 
Deptford  may  erect  so  many  beacons,  and  sea-marks  on  the  sea-coast  as 
to  them  shall  seem  meet.     Ibid. 

By  custom,  a  customary  payment,  called  beaconage,  is  due  in  many 
places  of  the  maintenance  of  them.     Ibid. 

And  a  prescription  in  the  cinque-ports  to  make  tallage  for  such  pur- 
pose, will  be  good.     R.  Ray.  448. 

And  an  order  for  it  will  be  good,  though  it  does  not  show  that  they 
are  in  decay.     R.  Ray.  449. 

[British  ships  in  passing  by  the  Edystone,  and  other  light-houses  in 
the  channel,  not  touching  at  any  place  in  Great  Britain  or  Ireland,  are 
not  liable  to  pay  the  light-house  duties  to  the  Trinity-house.  Trinity- 
house  V.  Sorsbie.  B.  R.  T.  SO.  Geo.  3.     S  T.  R.  768.] 

(1 1.)  j^aijigation  0ljan  Ijc  free* 


As  to  the  freedom  of  trade,  vide  Trade,  (A  1,  &c.) 

By  the  St.  18  Ed.  8.  st.  2.  c.  3.  the  sea  shall  be  open  to  all. 


[Stat. 
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[Stat*  26  G.  2.  c.  6.  directs  tlie  performance  of  quarantine,  the  man- 
ner, penalties,  &c.] 

(I  2.)  But  it  shall  be  in  English  ships,  &c. 

]But  by  the  st.  ^  R.  2. 3.  and  6  R.  2. 8.  none  shall  import,  or  export 
goods  but  in  ships  of  the  king's  ligeance,  (unless  such  ships  able  and 
sufficient  are  not  to  be  had,)  on  pain  of  forfeiture  q{  the  goods.  [The 
St.  5  R.  2.  3.  is  repealed  by  the  st.  1  £1.  13.] 

By  the  st.  1 4«  R.  2.  6.  merchants  of  England  shall  freight  only  ships 
of  the  realm,  so  as  the  owners  will  take  reasonable  gains. 

By  the  st.  4?  H.  7.  10.  and  23  H.  8.  7.  [the  st.  23  H.  8. 7.  is  expired] 
importing  wines  in  any  but  English  ships  was  prohibited ;  but  the 
St.  4  H.  7.  10.  is  altered  by  the  st.  5  &  6  Ed.  6. 18.  and  repealed  by  the 
St.  1  El.  13. 

By  the  st.  5  El.  5.  [expired]  none  shall  import  wine  or  woad  from 
France,  but  in  a  vessel  whereof  a  subject  is  owner,  or  part-owner. 

So,  by  the  st  1  El.  13.  revived  by  the  st.  13  El.  15. 

By  the  st.  12  Car.  2.  18.  no  goods  shall  be  imported,  or  exported, 
into,  or  out  of  any  lands,  islands,  &c.  belonging,  or  which  may  belong, 
to  the  king,  his  heirs  or  successors,  in  Asia,  Africa,  or  America,  but  in 
such  ships  as  truly  belong  to  the  people  of  England,  Ireland,  Wales,  or 
Berwick,  or  are  of  the  built  of  and  belonging  to  such  lands,  islands, 
plantations,  &c.  as  the  right  owners,  and  whereof  the  master  and  three- 
fourths  of  the  mariners  are  English,  on  pain  of  loss  of  all  the  goods  and 
also  the  ship,  &c.  one  third  to  the  king,  &c. 

[In  an  information  on  this  statute,  it  w^s  determined  diat  a  ship 
which  was  manned  by  mariners  resident  for  some  years  in  Russia,  but 
who  were  not  natives  of  the  country,  was  exempt  n-om  the  penalties  of 
the  act.     Scot  v.  Schawrtz,  Scac.  M.  11  Geo.  2.     Com.  677.] 

And  by  the  same  st  s.  3.  4.  no  goods  of  the  growth  or  manufacture 
of  Africa,  Asia,  or  America,  shall  be  imported  mto  England,  8cc.  but 
in  such  ships,  &c.  And  no  goods  of  foreign  growth  or  manufacture,  to 
be  imported,  &c.  in  such  ships,  shall  be  snipped  from  any  places,  but 
those  of  such  growth  or  manufacture,  or  from  such  ports,  &c.  where  they 
only  can,  or  usually  are,  first  shipped  for  transportation,  on  pain  of  the 
like  forfeiture;  one  moiely,  &c. 

[If  a  ship  be  seized,  as  forfeited  by  this  act,  by  a  governor  of  a  foreign 
country  belonging  to  Great  Britain,  the  owner  cannot  maintain  trespass 
against  him,  although  he  has  not  proceeded  to  condemnation ;  for  by 
the  forfeiture  the  property  is  divested  out  of  the  owner.  Wilkins  v.  Des- 
pard,  B.  R.  H.  33  Geo.  3.     5  T.  R.  1 12.] 

Provided,  not  to  extend,  I.  To  goods  or  commodities  of  the 
streights,  or  Levant  seas,  loaden  in  such  shipping  from  the  usual  places 
of  lading  them  in  the  streights,  or  Levant  seas ;  nor,  2.  To  East 
India  commodities  loaden  in  such  shipping  in  any  of  those  seas  south- 
ward and  eastward  of  die  Cape  Bona  Speranza,  though  not  at  the  place 
of  the  growth ;  nor,  3.  To  any  goods  loaden  in  such  vessels  from 
Spain,  Portugal,  Azores',  Madeira  or  Canary  islands,  of  the  growth  or 
manu&ctiii'e  of  any  of  those  places ;  nor,  4.  To  bullion  or  soods  taken 
by  way  of  reprisals,  by  such  ships  having  ccnnmission  fit>m  the  king* 

So,  by  the  st  7  &  8  W.  3. 22.  s.  2.  no  goods  shall  be  imported  to 
or  exported  from  any  colony  or  plantation  that  is  or  may  be  the  king's 

in 
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in  Asiiiy  Africa,  or  America,  or  carried  from  one  plontaUon  to  another, 
bat  by  ships,  &c.  belonging  to  the  people  of,  and  bang  of  'the  built 
of  Kngland,  Ireland,  or  the  plantations,  whereof  the  master  and 
diree-^arthfl  of  the  mariners  be  of  the  same  people,  excq>t  pri^ees,  or  by 
contract  with  OMnmissioners,  &c.  for  masts,  &c.  on  pain  of  forfeiture  ut 


[Colonial  produce  of  the  plantations  cannot  be  transported  from 
thence  direct  to  any  place  in  Europe.    S  Sknith,  401.     7  East,  449.] 

[The  exportation  of  European  manufactures  from  the  Cape  to  any  port 
to  the  eastward  in  his  majesty's  possession,  is  illegal.     4  Taunts  1 S6.] 

C  American  propernr  on  board  a  neutral  ship,  not  tradine  to  any  port 
en*  blaoe  of  the  American  colonies,  was  not  foHfeited.     S  T.  R.  477.] 

Dxst  if  a  foreign  ship  be  naturalized,  importation  in  it  will  be  lawful. 

[By  20  6. 3.  c.  45.  aD  prize  ships  legidly  condemned,  shall  be  con- 
sidered as  British-built  ships.] 

[By  54  O.  8.  c.  68.  no  person  shall  be  master  of  a  British  ship,  or 
he  deemed  a  British  seaman,  except  natives,  or  persons  naturalized 
or  made  denizens,  or  the  subjects  of  some  newly  acquired, countiy,  or. 
foreign  seamen  senrinff  three  years  in  the  navy  in  time  of  war.] 

So,  if  a  foreign  ship  Denaturalised,  and  afterwards  sold  to  a  foreignery 
who  resells  it  to  an  Englishman,  it  shall  be  used  without  taking  the 
new  oath  required  by  the  st  12  Car.  2. 18.     R.  Hard.  51 1. 

[But  now  by  st.  26  G.  8.  c.  60.  no  ship  built  out  of  his  maiesty'a 
dominions,  except  prizes,  shall  be  entitled  to  the  privileges  of  a  British 
ship.] 

[And  by  s.  17.  when  and  so  often  as  the  propaty  in  any  ship  or 
Tenel  belonging  to  any  of  his  majesty's  sutgects,  shall  be  transferred 
to  any  other  or  others  of  his  majesty's  subjects,  in  whole  or  in  part, 
the  cmificate  of  the  registry  of  such  ship  or  vessel  shall  be  truly  and 
accurately  recited,  in  words  at  length,  in  the  bill  or  other  instrument 
of  sale  thereof  and  that  otherwise  such  bill  of  sale  shall  be  utterly  null 
and  void,  to  all  intents  and  purposes.] 

[By  34  G.  3.  c  08.,  the  indorsement  of  such  certificates  of  rqpstry 
is  required  to  be  in  a  certain  form.] 

[An  absolute  bill  of  sale  of  a  ship  at  sea  is  void  under  this  section^ 
unless  the  certificate  of  the  registry  be  recited  in  it.     3  T.  R.  406.] 

[Although  the  vendee  give  at  the  same  time  an  undertaldng  to  restore 
the  ship  on  a  fiiture  day  on  payment  of  a  certain  sum  advanced  by  him 
on  the  credit  of  this  security;  and  though  the  vendee  have  also  thr 
grand  l»Il  <^  ^e,  and  have  takeQ  possession  of  the  ship  immediately 
en  her  arrival,  he  cannot  retain  the  snip  as  having  a  lien  on  her,again8t 
the  assigdees  of  die  vendor,  who  beca&ie  a  bankrupt  after  this  transfer 
of  the  ship.    Ibid.] 

[But  a  mere  derical  mistake  will  hot  vitiate  it.  RoUeston  v.  Smithy 
B.  R.  H.  31  Geo.  3.    4  T.  R.  161.]  ' 

[A.  and  B.  being  joint-owners  of  a  ship,  A«  conveyed  his  moiety  to 
^.,  but  in  the  bill  df  rale  the  certificate  of  registry  was  not  truly  re* 
dted ;  B.  took  possession  and  afUrward^  mortgaged  the  whole  ship 
to  A.' who  did  not  take  possessioii ;  then  B.  ordteied  C.  to  repair  the 
ship,  afterwBids  B.  conveyed  one  half  of  the  ship  to  A.  and  the  other 
to  p.  It  was  holden,  that  the  first  bill  of  sale  was  an  absolute  nuUi^ 
<  under  this  statute,  and  that  A.  waa  liable  to  C.  for  the  repairs  in  an 

Voi.,V.  M  action 
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aotioR  for  work  and  labour  brouffht  by  C,  A.  not  having  pleaded  in 
abatement)  that  B.  ought  also  to  have  been  sued.  Westeniell  v.  Dale, 
B.  R.  T.  37  Geo.  S.     7  T.  R.  806.    Supn^  in  Merchant,  (E  9.)  ] 

So,  the  importation  of  wine  fix>m  Spam,  or  other  country  in  Europe* 
need  not  be  in  an  English  vessel^  or  in  which  the  master  aad  three- 
fourths  of  the  mariners  are  English.     Semb.  Hard.  487,  488. 

[The  busks  and  shells  of  ooooa-nuts,  s^arated  from  the  nut  by  fire, 
is  not  a  manufiMrturing^  but  liable  to  the  act  of  navigation.  Anon.  H. 
1725,  Bunb.  212.] 

[information  of  debt  will  lie  for  duties  on  French  wines  in^poited: 
from  Holland,  though  they  might  have  been  seized  as  forfeited.  At- 
torney-General T.  Jewers,  M.  1726,  Bunb.  225.] 

[On  an  information  for  a  ship  forfeited  for  bringing  over  goods  not 
of  the  growth,  &c  nodce  in  the  master  is  not  necessary.  Per  totoni 
Curiam,  Idle  v.  Vanheck,  P.  1727,  Bunb.  2S0.  Mitchel  v.  Torup, 
H.  6  G.  S.     Parker,  227.] 

[But  a  distinction  shall  be  made,  whether  the  goods  were  part  or 
not  part  of  the  cargo ;  and  if  passenger  privately  brings  over  a  Mimll 
parcel,  it  shall  not  be  deemed  part  of  the  cargo,  nor  the  ship  forfeited. 
Semb.    Greeby  v.  Palmer,  H.  1733,  Bunb.  232.] 

[If  a  ship-comes  into  port  on  pretence  to  refit,  and  the  sailors  run 
teas,  it  is  a  forfeiture  of  the  ship,  though  she  was  seized  and  in  the 
possession  ^of  .the  officers  before  the  running.  Attomey-geoeral  v. 
Jackson,  T. )  727,  Bunb.  236.] 

[By  13  G.  2.  c  3.  in  time  of  war,  three-fourths  of  the  crews  of  pri- 
vateers or  merchant  ships  may  be  foreigners.] 

[And  any  foreign  seaman,  who  has  served  two  years  in  time  of  war, 
on  ix>ard  a  man  of  warj  merchant  ship^  or  priyateer,  is  thereby  natu- 
ralized.] 

[By  Stat.  14  G.  2.  c.  36.  trade  to  and  from  Persia  dirough  Russia  is 
peimitted.] 

By  Stat  18  G.  2.  c.  17.  a  reward  of  20^000/.  is  given  for  the  dis- 
eovery-of  e  passage  by  sea  from  Hudson's  Bay  to  the  Western  and 
Southern  Ocean  of  America.] 

,  [Stat.  16  G.  3.  c.  6«  grants  reward  of  20,000/.  for  discovering  a 
passage  between  the  AUantic  and  Pacific  Oceans  north  of  52^  lad- 
tilde,  and  5000/.  to  such  ah  shall  first  approach  within  one  degree  of 
the  ^orth  Pole.] 

By  Stat.  13  G.  3.  c  26.  no  alien  may  purchase  uiy  share  of  a  ship 
-belonging  only  to.  nitural-bom  subjects,  without  consent  in  writing 
jof  the  owners  of  three>fourths  in  value.] 

[Stat.  17  G.  3.  c.  48.  empowers  commissionefrs  to  give  reward* 
under  5000/.  for  probable  proposab  for  discovering  long^ude.] 

(1  3.)  Owner  of  a  ship. 

[  <I  S.  a.)  Who  shall  be,  fee] 

[The  person  on  whose  account  the  contract  was  really  made, 
though  he  be  not  the  legal  owner  of  the  vessef,  is  liable  for  necessaries 
supplied  to  her.  7  T.  R.  306.  1  H.  BI.  1 U.  8  East,  10.  11  East, 
435.     13  East,  2S8.     16  East,  169.] 

[It  is  a  general  rale,  that  the  charter;  not  the  chartered  party,  of  a 
ship,  is  to  be  cpRsideted  as  the  owner.     But  there  arc  exceptidns  to 
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that  rule»  namelk  where,  by  the  termii  of  the  chailerrparty,  coupled 
with  the  particular  nature  of  the  senrice  in  which  .the  ship  is  employed^ 
an  intention  to  rest  the  temporary  property  in  the  chartered  party  can 
be  inferred.  One  of  the  terms,  in  the  present  case,  was  &s  follows. 
The  charter*parQr  ^^  granted''  die  ship,  and  ^<  let  to  hire  and  freight," 
which  are  proper  words  of  lease.  The  nature  of  the  service  was  trans^- 
port  service.     4  M.  &  S.  288.] 

[The  charters  granted  to  the  Trinity-house  impose  duties  for  liffht* 
houses^  buoyage,  and  beaconage^  on  die  masters  and  owners  of  ships. 
A  ship  is  chartered;  and  upon  a  question  who  was  to  be  considered  as 
the  owner,  whether  charterer  or  chartered  party,  held,  that  though  the 
firmer  was  in  general  to  be  so  considered,  yet,  that  the  particular 
terms  of  the  charter-party,  coupled  with  a  consideration  of  the  parti- 
cular nature  of  the  service  contracted  for,  shewed  an  intention  to 
transfer  the  ownership  to  the  chartered  party.  The  terms,  inter 
alia^  were,  that  the  ship  was  *^  granted  and  let  to  hire  and  freight  ;*' 
the  service  was  to  transport  troops.     4  M.  &  S.  288.] 

[The  registers  of  ships,  are  not  evidence  to  fix  the  parties  tlereln. 
nano^  as  owners  in  actions  against  them,  unless  they  are  shown  to 
have  been  made  by  their  assent,  or  recognised  by  them.  14  East,  226. 
4  Taunt.  802.  2  Taunt  5.  4  Taunt  652.  SecuSj  the  affidavits  on 
which  they  were  obtained.     4  Taunt.  802.J 

[A  party  is  not  chargeable  for  necessaries  supplied  to  a  ship,  by 
proof  of  the  execution  of  a  bill  of  sale  to  him,  without  proof  of  his 
assent  to  the  sale.     14  East,  226.] 

[A  par^  is  not  liable  as  a  partner,  for  goods  furnished  to  a  ship, 
having  disposed  of  his  interest  therein  at  the  time,  merely  because  the 
f(»tn  of  transfer  was  defective.     16  Elast,  169.] 

[Though  the  master  of  a  vessel  be  also  lessee  of  it,  by  agreement 
with  the  owners  for  a  term  of  years  under  covenants  on  their  port,  that 
he  shall  have  the  sole  management  of  the  ship,  and  employ  her  for  his 
own  sole  benefit,  &c.  and  on  his  part,  that  he  shall  repair  her  at  his 
own  sole  cost,  &c. ;  the  owners  are  still  liable  for  necessaries  furnished 
for  the  ship  by  order  of  the  master,  tiiough  without  their  knowledge, 
or  without  Uieir  being  known  to  the  person  who  supplied.  Cowp.  6S6.\ 
[A  tradesman  who  supplies  a  ship  with  necessaries  under  contract 
with  the  master,  has  three  securities  for  payment;  1.  The  owner; 
2.  The  master;  S.And,  lastiy,  a  lien  upon  tne  vessel.  1  T.  R.  109.] 
[The  owners  are  liable  for  the  wages  of  seamen  engaged  by  the  cap* 
tain.     1  T.  R.  76.] 

[The  responsibility  of  a  ship-owner  indifierentiy  carrying  for  hire, 
is  the  same  as  that  of  a  common  carrier.     1  T.  R.  78.] 

[$hip-owners  are  chargeable  as  for  the  not  delivery  of  a  cargo^  whieh 
their  captain  or  crew  have  pilfered.     8T.  R.5S1.] 

[The  owner  of  a  ship  chartered  as  an  armed  vessel  to  the  commis- 
sioners of  the  navy,  is  liable  for  an  injury  arising  firom  the  mismanage 
ment  of  one  placedron  board  by  the  commissioners.    2  N.  R.  182.] 

[The  policy  of  K.  7  Geo.  2.  c.  15.,  which  limits  the  responsibility  of 
ship-owners  incase  of  embezzlement,  &c.  by  master  or  mariners  to  the 
value  oC  -the  ship  and  freight,  is,  to  protect  them  firom  all  treachery  in 
tiH^'pajrties ;  qnd  its  words  are  sufficientiy  comprehensive  for  the  end 
in  viefir. '  Therefprci  the  case  of  a  robbery  by  third  persons,  acoora- 
"      -  M  S^  pUshcd 


164  NAVIGATION. 

Pushed  through  intdlimice  given  by  a  mariner  whp  afterwards  shared 
in  the  spoil,  is  within  me  £ict     1  T.  R.  18.] 

(1 3.  b.)  The  major  part  of  the  owners  over-fules  all. 

If  there  are  many  owners ;  the  ship  shall  be  employed  by  consent 
of  the  majority.     Sho.  1 3. 

And  the  others,  who  do  not  consent  shall  have  their  share  of  the 
^profit.    Ibid* 

Or,  by  order  in  the  admiralty,  the  owners  who  consent  may  gire 
security,  that  they  will  satisfy  him  who  does  not  consent  fer  his  shjune^ 
if  the  ship  perish,  and  will  render  his  share,  if  the  ship  return ;  where- 
upon the  owner  who  does  not  consent,  shall  have  no  part  of  the 
Jraght.  2Ca.Ch.S6.  (Vide  Carth.  27.)  [Vide  Ambler,  255.] 
•    Nor,  shall  be  relieved  for  it  in  equify.     R.  2  Ca.  Ch.  86. 

If*  there  are  many  part-owners  of  a  ship,  and  the  major  part  agrees 
to  the  voyage,  the  assent  of  all  shall  be  intended,  who  do  not  express 
a  dissent.    K.  Skin.  230.    Adm.  Carth.  27« 

If  aoy  dissent,  an  action  upon  the  case  lies  against  him  for  the  da- 
mage in  the  loss  of  the  voyage.     Per  Holt,  Carth.  27*     Comb.  110. 

So,  it  was  allowed,  that  upon  security  for  the  shares  of  the  lesser 
part  of  the  owners,  given  by  recognizance  in  the  admiralty,  the  voy- 
age should  proceed.     R.  Skuk  230. 

But  now  it  is  adjudged,  that  the  voyage  cannot  proceed,  but  m 
prolubition  goes,  if  there  be  a  suit  in  the  acuniralty  upon  such  recog- 
nizance.    R.  Cafth.  27. 

[The  voyage  shall  proceed  on  the  recognizance  being  given  in  the 
admiralty.     1  Wils.  101.] 

[If  exhorbitant  fees  be  taken  by  a  custom-house  officer  from  the 
master  of  a  vessel  on  his  taking  out  a  cocket  and  bond  pursuant  to 
St.  13  &  14  Car.  2.  c  11.  s.  7«  though  the  statute  imposes  the  duty  on 
the  master  personally,  the  owners  may  recover  the  excess  in  assumpsit 
formoney  had  and  received.     Cowp.  805.] 

(I  4.)  Master :  f  power,  interest,  and  duty.] 

The  master  of  a  ship  has  the  custody  and  trust  of  the  ship  and  the 
goods  in  it.     3  Lev.  38.    De  Jure  M.  209.     Vide  Merchant,  ( E  5. 6. ) 

And  therefore^  he  shall  answer  for  all  goods,  which  are  lost  by  his 
de&ult:  for  he  has  a  recompense  for  the  carriage.  De  Jure  M.  209» 
Vide  Action  upon  the  Case  for  Negligence,  (C 1.) 

And  shall  be  charged  for  the  dutv,  at  any  port,  for  weighage,  &c.  of 
the  goods.     R.  3  Lev.  38.    R.  1  Sal.  249. 

If  the  master  contract  and  bind  the  ship  to  such  a  value  by  assent 
of  the  owner,  he  shall  be  bound  by  the  contract  of  the  master.  2  Ca. 
.Ch.238. 

Otherwise,  if  the  contract  be  without  the  allowance  c^  the  owner. 
Ibid. 

Or,  if  the  master  makes  a  deviation,  or  barratry,  whereby  the  goods 
are  lost;  though  the  owner  allowed  the  master  to  midce  the  contract, 
he  shall  not  answer  for  the  deviation.     R.  2  Ca.  Ch.  239. 

So  if  the  master  buy  victuals  for  the  ship,  and  do  not  pay  for  them, 
the  owners  are  responsible  to  the  vendor ;  for  the  master  is  but  their 
servant.    2Ver.  643.  ' 

'    Though  the  owners  give  the  master  money  for  the  victualling.  Ibid. 


Navigation  shall  he  free .  I6& 

[If  master  orders  necessiuries  (as  saUs,  &c,)  for  die  ship»  botb  ownec- 
and  master  are  liable^  unless  it  appears  that  credit  was  given  to  the 
owners  only,  and  then  they  only  are  liable^     Hoskins  v.  Slayton,  T. 
10&11G.2.    B.R.a376.     lT.R.10g.] 

[As  where  the  goods  are  ordered  for  a  ship  by  the  owners,  before  the 
iq[^x>intment  of  the  obtain,  though  some  are  not  delivered  till  afteiv 
wards,  yet  as  no  personal  credit  is  given  to  the  captain,  he  is  not  an* 
swerable  for  any  of  them.     1  T.  R.  108.] 

[The  tradesman  furnishing  the  goods  has  also  a  specific  lien  on  the- 
aliip.     Ibid.] 

[A  promise  by  the  captain  on  behalf  of  his  owners,  when  the  ship 
was  taken,  to  pay  mcmthly  wages  to  one  of  the  sailors,  in  order  to> 
induce  him  to  become  an  hostage,  is  bmding  on  the  owners,  though  they 
abandon  the  ship  and  cai^.     1  T.  R.  73.] 

\SefMe^  that  the  captain  of  a  vessel  on  any  emergency,  has  authority 
to  do  irfiat  is  most  for  the  interest  of  those  concerned.  •  1  T.  R.  61 1.] 

[The  owners  of  a  shqi  cannot  repudiate  the  master's  contract,  re^ 
specting  the  vessel ;  for  example,  —  a  ransom  bill  made  in  foreign  parts, 
wrhich,  under  the  circumstances,  seemed  at  the  time  to  be  most  for 
their  advantage  tbou^,  in  the  end,  it  turns  out  to  be  otherwise ;  as 
where  the  price  of  the  contract  exceeds  the  value  of  the  ship  and  cargo. 
In  such  case,  however,  they  may  give  up  the  property  to  contracting 

Early,  when  they  will  not  be  liable  to  the  charge ;  if  they  keep  it,  thev 
eep  it  subject  to  the  charge  imposed  upon  it  by  the  master.  But  all 
necessary  engagements  coUater^  to  such  contract,  and  without  which 
it  could  not  have  been  made;  for  example,  an  undfertaking  to  remu-» 
nerate  a  sailor  if  he  would  remain  as  a  hostage  under  a  ransom  bill, 
given  to  an  enemy  for  the  restoration  of  the  properly  c^tured,  are 
binding  upon  the  owners,  though  they  abandon  tne  properly.  The 
reason  of  the  diffisrence  is,  that  the  principal  contract  is  made  upon 
the  security  of  the  property,  upon  the  implied  condition  that  the  money 
shall  be  paid,  or  the  property  be  restored ;  the  other  contracts  are  not» 
1  T.  R.  7S.] 

[&7if&/!f,  that  the  master  in  foreign  parts,  has  no  implied  authority 
to  sell  the  ship,  though  the  expence  of  repairing  will  exceed  the  value. 
10  East,  148. 

[The  master  ynay  hypothecate  the  ship  for  the  supply  of  necessaries 
in  foreign  parts.    3  T.  R.  267.    Dougl.  103.] 

[In  cases  of  necessity  abroad,  as  in  order  to  prqcure  bail  where  the 
vessel  and  cargo  are  libelled  as  prizes  the  master  may  hypothecate, 
but  cannot  stipulate  for  a  sale  as  an  indemnification.    2  Taunt.  344.] 

[The  master  has  no  lien  on  the  ship  for  a  liability,  or  expence  he  has 
incurred  for  repairs  during  the  voyage.    9  East,  426.] 

[If  a  ship  and  cargo  are  sold  as  a  security  for  advances,  and  the  cap- 
tain, on  being  made  acquainted  with  the  fact,  writes  to  the  vendees  a& 
his  owners,  who  return  him  no  answer,  it  seems,  that  he  would  be  jus- ' 
tified  in  afterwards  paying  the  voidor  the  proceeds.  The  vendee  by 
his  silence  and.  neglect  to  act  as  Ae  owner,  shows  that  hfe  does  not 
mean  to  take  possession.  4  M.  &  S.  247.  But  where  the  sale  is  not 
by  way  of  mortgage,  but  absdat^  the  rule  may  be  diflferent.    Ibid.] 

l^SatMe^  that  where  a  dcfivery  is  prevented,  unless  by  the  owner,  tlie 
master  is  not  justified  in  throwing  the  cargo  overboard^    1  Taunt.  30o«3 

M  3  .  [The 
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[The  master  of  a  vessel  )&  only  chargeable  for  necessaries  supplied, 
where  they  have  been  furnished  on  his  contract  and  credit ;  not,  diere* 
fore,  where,  having  been  ordered  by  the  owners  before,  th^y  have  been 
sent  on  board,  afler  his  appointment  to  the  vessel.     1  T.  R.  108*3 

[The  master  of  a  vessel,  who  employs  a  shipwright  to  repair  it,  is,  un- 
less he  otherwise  stipulates,  liable  to  him,  as  wefl  as  are  his  owners. 
9  East,  426.] 

[The  bonds  given  by  masters  of  vessels,  under  26  Geo.  S.  c.  40., 
are  continuing  bonds,  and  remain  in  force  as  long  as  the  same  person 
is  master  of  toe  same  ship ;  but  not  when  he  becomes  master  of  any 
other  vesseL  It  is  not  necessary,  therefore,  that  a  fresh  bond  should 
be  given  on  every  voyage  made  by  the  vessel  while  in  his  charge,  fiyr 
the  same  bond  covers  all  voyages  made  in  her  by  him,  and  may  be 
sued  on  for  a  breach  of  the  conditions,  during  any  one  or  more  of  them. 
3  Price,  203.] 

[The  owner  of  a  ship  is  not  liable  beyond  the  value  of  the  ship  and 
freight  under  7  Geo.  2.  c.  15.  s.  1.  in  the  case  of  a  robbery  in  which  one 
of  the  mariners  is  concerned  by  giving  intelligence,  and  afterwards  shar- 
ing the  spoil.     1  T.  R.  18.] 

[The  master  of  a  ship  has  not  a  lien  on  the  ship  for  stores  and  pro- 
visions furnished  on  hb  credit.    Doug.  101.] 

[The  Stat.  $  Geo.  2.  c.  20.  which  inflicts  a  penalty  of  20/.  on  persons 
piloting  down  the  Thames,  &c.  only  extends  to  vessels  sailing  on  foreign 
voyages,  and  not  to  those  which,  having  performed  their  voyages,  are 
steered  from  one  wharf  to  another  on  the  river  for  the  purpose  of  un- 
loading their  cargoes.  Rex  v.  Lamb,  M.  33  Geo.  3.  5  T.  R.  79. 
Rex  V.  Neale,  £.  39  Geo.  3.     8  T.  R.  241.] 

[By  Stat.  31  Geo.  3.  c.54.  s.  7.  for  regulating  the  African  slave- 
trade,  it  is  necessary  that  the  certificate  of  the  captains  having  served 
as  that  act  requires,  should  be  attested  by  the  owner  or  owners  of  the 
ship  or  ships  m  which  the  service  was  performed.  Farmer  v.  Legg, 
B.  R.  E.  37  Geo.  3.     7  T.  R.  1 86.] 

(I  5.)  Mariners. 

Mariners  must  be  obedient  to  the  master;  for  if  one  of  them  creates 
an  open  debate,  he  may  be  put  out  of  the  ship  upon  land,  and  shall  lose 
his  goods  in  the  ship,  and  the  half  of  his  wages.    De  Jure  M.  220. 

If  he  use  arms  or  weapons,  the  others  may  apprehend,  imprison,  and 
bring  him  to  justice. 

Ifhe  conspire  to  force  the  master  to  another  port  out  of  his  voyage, 
it  will  be  a  capital  crime. 

.  Th^  must  DC  mutually  aiding  and  assisting  to  one  another  upon  the 
sea.    De  Jure  M.  220. 

They  must  remain  in  the  ship  till  it  be  discharged,  and  the  tackle 
taken  down  and  ballasted  anew. 

'   Every  one  must  work  with  his  companion  during  the  lading  and  dis- 
charge of  the  ship. 

And  shall  not  only  deliver  goods  out  of  his  ship,  but  must  carry  them 
for  a  reasonable  hire  to  the  place  upon  land  where  they  ought  to  be 
put,  if  there  are  no  other  carriers  or  porters  for  it. 

By  the  custom  of  merchants,  mariners  are  entitled  to  wages  at  every 
delivering  port.    2  Ver.  728. 

Though 
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Thoui^  an  agreement  be  made  with  them,  that  they  shall  not  demand 
wa^es  till  a  retmrn  to  the  port  of  Londcm.     2  Ver.  728. 

Wlien  the  freight  was  also  to  be  paid ;  and  provision  was  made  be- 
fore the  voyage  b^un,  that,  every  six  months,  wages  should  be  paid 
fat  one  month,  during  the  voyage.     Ibid. 

But  a.  mariner  shall  lose  his  wages  from  the  last  port,  if  the  ship  or 
goods  are  lost.     1  Sid.  1 79.     [Dougl.  5S9.1 

C^V(ra^;es  in  general  are  due  upon  the  ship's  arrival  at  the  first  port  of 
destination  or  delivery.  And  in  a  voyage  from  England  to  Newfound- 
land, and  thence  with  fish  to  Spain,  Newfoundland  is  not  a  port  of  de- 
livery ;  and  if  the  ship  is  taken  between  Newfoundland  and  Spain,  the 
mariner  loses  his  wages.     Hemaman  v.  Bawden,  H.  6  Geo.  S.  3  B.  M. 
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So,  he  shall  lose  his  wages,  if  he  rebels,  and  does  not  repent  in  Vue 
time,  and  tender  amends.     De  Jure  M.  220. 

If  he  refuses  aid  and  assistance  to  his  companion  upon  the  sea*   Ibid* 
If  he  does  not  help  to  save  the  goods  when  the  ship  perishes. 
If  he  absents  himself  when  the  ship  is  ready  to  sail. 
[Under  a  clause  in  the  ship'^  articles,  that  the  seamen  mav  leave  at  the 
end  of  three  months,  if  the  ship  is  in  port,  or  in  perfect  safety,  of  which 
the  captain  is  to  be  the  sole  judge ;  if  the  ship  is  in  port  at  die  end  of 
three  months,  they  may  leave  without  his  permission.     2  N.  R.  408.] 

CA  contract  by  foreign  seamen,  that  they  will  not  sue  the  master  in 
foreign  courts,  is  not  limited  to  the  duration  of  the  voyage  2  H.  B.  6030 
CNo  wages  are  due  to  a  sailor  unless  freight  is  eam^*  Dougl.  5S9.3 
[Held  that  a  mate  in  a  slave^hip,  could  not,  on  the  ground  of  a 
verbal  promise,  claim  the  perquisite  of  the  price  of  a  negro-slave  be- 
yond the  wages  due  to  him  by  certain  written  artides  of  agreement 
executed  between  the  master,  officers,  and  crew.    2  B.  &  P.  1 16.} '  * 

[The  licence  under  37  Geo.  3.  c.93.  s.  3.,  empowering  the  captain 
to  give  more  than  double  monthly  wages  for  seamen,  must  specify  the 
sum.    2  B.  &  P.  57.] 

[A  seaman  disabled  in  the  course  of  his  duty,  pending  the  voyage^  is 
entitled  to  wwes  for  the  whole  voyage.    2  H.  jB.  606«] 

[Where  it  is  stipulated  that  seamen  <<  shall  not  demand,  or  be  en- 
titled to  thdr  wages,  or  any  part  thereof,"  until  arrival  of  the  ship  in 
her  port  of  disdiarge;   they  cannot  <m  a  loss  before  arrival,  claim 
wages  pro  rata^  on  Uie  gpxiund  that  freight  had  been  earned  at  an  in 
termediate  port.    8  East,  300.] 

[If  the  ship  be  lost  or  captured  before  the  end  of  the-  voyage,  the 
wages  are  lo6t.  And  Query,  whether  by  a  ^ransom,  the  right  to  wages 
for  the  period  antecedent  to  the  capture   is  revived?    1  T.  R.  79. 

3  Burr.  1844.]  ... 

[In  the  case  of  a  hostile  detention  by  a  foreign  state,  if  the  ship  ulti- 
matdy  performs  her  voyage,  the  sailor,  thou^  a  foreigner,  is  entided 
•to  wues  during  his  detention,  though  he  be  forcibly  taken  from  the 
ship  by  the  orders  of  a  foreign  prince.     4  East,  546.     1  Smithi  144. 

4  £ast,  566.     1  Smith,  153.   Reversing  the  judgment  in  3  B.  &  P.  405.] 
[One  seaman  serving  under  articles  pursuant  to  37  Geo.  3.  c  73., 

does  not  lose  his  whole  w^ges^  nor,  semNej  even  a  proportionable  part, 
by  another  embezzling  the  cargo. '   1  N.  R.  347.] 

[To-entitle  the  master  to  deduct  a  month's  wages  under  2  Geo.  2. 

M  4  c.  36. 
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c^  86.  ^.$^  he  must  prove  diat  the  seaman  quitted  tbeabip  withoutiea^ 
in  writing.     3B.&P.S02.] 

[Before  the  master  can  insist  upon. the  forfeiture  of  a  month's 
for  leaving  the  ship  without  leave  in  writing,  he  must  have  debited 
himself  to  Greenwich  Hospital  in  the  amount,  pursuant  to  st  2  G.  2» 
^  36.  8. 9.  S  B.  &  P.  302.] 

[An  officer  or  sailor  who  has  agreed  to  serve  on  boaicd  a  letter  of 
marque  for  certain  wages  during  the  voyage,  and  a  share  of  all  prizes, 
id  not  entitled  to  any  part  of  the  wages  if  die  ship  is  taken  before  3h^ 
complete  her  voyage,  although  he  shall  have  been  sent  from  the  aliip 
before  the  capture  as  prize-master  on  board  a  prize  taken  by  her  in  the 
course  of  the  voyage.    DougL  539.] 

[The  whole  of  a  seaman's  wages  are  not  forfeited  under  2  G.  2.  c.56* 
s.  3.»  by  his  leaving  the  ship  after  her  arrival,  but  before  she  is  moored. 
3  B.  &  P.  302,] 

[The  representatives  of  a  decesased  seaman,  may  sue  the  captain  for 
the  excess  of  wages  due  beyond  the  sum  paid  over  by  him  to  Greenwich 
Hospital,  pursuant  to  st.  37  Geo.  3.  c.  73.     1  N.  R*  299.] 

[In  an  action  for  seaman's  wages,  it  is  not  incumbent  on  the  plaintiff 
to  prove  that  the  ship  earned  the  freight.     7  Taunt  319.] 

[There  are  several  statutes,  namely,  31  G.  2.  c.  10.  26  G.  3.  c.  63. 
32  G.  3.  c.  33^  and  32  G.  3.  c  67-9  which  regulate  the  modes  by  which 
seamen  and  marines  may  convey  their  prize-money  or  wages  in  the 
hands  of  the  public  officer.  And  every  instrument  of  conveyance  fcpr 
this  purpose  must  be  conformable  to  the  r^^adons  of  these  statutes. 
Turtle  V.  Hartwell,  B.  R.  M.  36  G.  3.  6  T.  R.  426.] 

[C,  by  virtue  of  an  order  from  B.  to  receive  all  money  due  to  hini 
for  prize-money,  obtains  three  out  of  four  instalments  due  from  A*  to 
B.  on  that  account :  these  payments  are  afterwards  questioned  by  B^ 
who  brings  his  action  against  A.  for  the  whole  sum,  and  at  the  same 
time  C.  dejnands  the  fourth  instalment :  an  application  to  the  Coujrt 
by  A.  to  stay  proceedings  in  the  action  against  nun  by  B.,  on  his  paying 
the  fourth  instalment  to  such  person  as  they  should  appoint,  was  re- 
fused.   Macdonald  v.  Pasley,  C.  P.  M.  38  G.  3.  1  Bos.  &  PuU.  161 .]  « 

[^Semble,  That  nothing  but  a  power  of  attorney,  or  a  will  complying 
widi  the  provisions  of  the  above  acts,  will  warrant  the  payment  to  thiro 
persons  of  money  due  from  the  public  to  sailors  and  marines.    Ibid.] 

[  (I  6.)  Supercargo.] 

[A  supercaxgo, .  unless  his  authority  be  expressly  or  impliedly  re- 
strained, is  invested  with  complete  controul  over  the  caigo,  and  eveiy 
thing  which  immediately  concerns  it,  even  whilst  the  vessel  is  in  ikiir- 
land.     12  East,  381.]  ^^ 

[Where  the  destination  of  a  chartered  vessel  is  to  be  as  directed  by  the 
.freighter  or  his  agents,  a  supercargo  on  board  has  the  same  authority 
in  mis  respect  as  his  principal,  even  whilst  the  vessel  is  in  England. 
12  East,  381.] 

[The  appointment  of  officers,  and  the  particular  number,  to  ships, 
is  wholly  in  the  discretion  of  the  admiralty,  mnn  the  extensive  powers 
ves^^  in  Uvem  by  their  commissions  imd  is  tberefpre  independent 

of. 
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o^  and  iincmitrallahlft  by»  the  ovdem  of  die  crown;  which,  when  given, 
are  mieanely  directory,  and  do  not  avoid  a  commission  or  ^pointmenf 
made  in  opposition  to  th«n»    2  East,  507«] 

CA  flag-officer  has  no  right  to  share  in  the  gratuity  given  to  a  cnptain, 

wider  his  orders  for  carrying  treasure;  nor,  amme  Semite,  in  theivdight 

received  by  the  cmtain  for  (carrying  that  of  individuak.    S  Taunt.  442*3 

[The    commander  of  a  kuijfs  ship  may  lawfully  carry  bullion. 

4  Tsnnt.  787.] 

[The  commander  of  a  ship  of  war  cannot,  unless  authorised,  lawfully 
cany  private  bullion  on  freight.    5  Taunt.  14S.] 

{SeiMe,  that  no  action  hes  by  a  subordinate  officer  against  his  su- 
perior officer,  for  an  act  done,  however  maliciously,  and  without  even 
probable  cause,  in  the  course  of  disdpline  and  under  powers  inddoit 
to  his  situation,  upon  the  same  principles  of  public  poli^  and  conve- 
nience which  protect  judges,  &c  from  private  suits.     1 1;  R.  493.] 

CNo  action  lies  for  deUying  to  bring  an  officer,  under  arrest,  to  a 
court  martial.     1  T.  R.  548.  704.] 

[A  subordinate  officer  must  not  judge  of  the  propriety  of  the  order 
he  receives ;  he  must  obey  it,  unless  obedience  be  physically  impossible, 
when  his  obedience  is  justifiable.     1  T.  R.  784.] 

[The  relation  of  master  and  servant  does  not  subsist  between  the 
captain  of  a  ship  of  war  and  his  officers  or  seamen ;  therefore  he  is  not 
answerable  for  their  negligence.    15  East,  384.  « 

[Where  a  crew  are  supplied  with  necessaries,  at  the  instance  of  one 
of  its  officers,  to  a  considerable  amount,  and  an  intention  on  his  part 
to  be  personally  liable  does  not  clearly  appear,  the  presumptions  are 
in  his  favour.     1  B.  &  P.  158.] 

[The  captain  of  a  ship  in.  the  king's  service,  receives  at  Gibraltar 
buUion  to  be  brought  to  this  country  for  freight,  giving  a  bill  a  lading 
for  it.  The  ship  arrives,  but  the  bullion  is  fost.  Held,  that  whether 
it  was  illegal  of  not  under  22  G.  2.  c.  S3,  s.  24.,  for  the  captain  to  r^ 
ceive  the  bullion  on  board,  at  all  events  he  was  answerable  for  the  loss 
of  it.     2  Mars.  293.     6  Taunt.  577.] 

[By  **  officers,''  inthe  stat  44  G.  3.  c  13.  s.  14.,  are  meant,  officers 
to  whom  execution  of  the  process  has  been  del^;ated  by  the  courts 
whence  it  emanated.     11  East,  25.] 

[It  seems,  that  ship-agents  will  not  be  discharged  in  making  any  of 
the  payments  mentioned  in  stat  26  Geo.  3.  c  63.  s.  1.,  under  any  other 
anthori^  than  a  power  of  attorney  in  the  form  prescribed  uierein. 
1  B.&P.161.] 

[A  lieutenant  in  the  navy  is  empowered  to  draw  for  his  pay  every  three 
months.  The  agent  who  malces  up  his  accounts,  is  entitled  to  6dL  in 
the  pound  only  upon  the  balance  actually  received  and  paid  by  him^ 
the  agent ;  and  i^  through  mistake  of  the  law,  he  deducts  in  such  cases 
upon  the  whole  sum  paid  by  gov^nunent,  he  incurs  the  penalty  of 
3\  G.  2.  c  10.  s.  30.     2  Smith,  607.    6  East,  541.] 

[Stat  31  G.  2.  c  10.  s.  30.  applies  to  a  lieutenant  2  Smith,  607* 
6  East,  541.] 

[It  is  in  the  discretion  of  the  court  to  adjudge  either  corporal  punish- 
ment, or  the  200/.  penalty,  against  one  convicted  of  having  concealed 
naval  stores,  or  of  having  diem  in  his  custody.  5  Tt  Rt  370«  And  the 
penalty  may  be  mitigate£    Loffi.  S7*] 

[The 
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[Hie  power  of  sentencinff  to  hard  labour  one  convicted  on  stat  9  Sc 
10  Wil*  S.  c  41.  8. 2^  for  having  unlawfully  in  his  possession  or  cou- 
ching naval  stores,  is  taken  away  by  stat  S9  &  40  G.  8.  c.  89.  s,  2. 
8£a8t»5S.] 

[Costs  maybe  adjudged  against  one  convicted  of  having  concealed 
naval  stores,  or  of  having  them  in  his  custody.     5  T.  R.  371.] 


NE  ADMITTA& 

Vide  Plkadbr,  (S  I  3.)  —  Quark  Incuhbravit,  (A). 


NECESSITY. 

Vide  Chancery,  (4  O  ♦.)  —  Pleader,  (3  M  20.  30.) 


NE  EXEAT  REGNO. 

Vide  Chancert,  (♦  B).  —  Pubeooatiti,  (D  S,  4.) 


NEGATIVE  AND  AFFIRMATIVE. 

Vide  PusADER.  (R  s.) 


NEGATIVE  REGNANT. 

Vide  Mandamus,  (D  5.)  —  Pleader,  (R  5,  6.) 


NEGLIGENCK 

Vide  Action  upon  the  Case  for  Neguoence.  —  Pleader,  (2  P  l» 
&c.  —  2  O  —  2  R)  —  Retorn,  (D  2.)  --  Viscount,  (D  1.) 


NE  INJUSTE  VEXE& 

Vide  Droit,  (I). 


NE  UNQUES  ACCOUPLK 

Vide  Pleader,  (2  Y 10.) 


NE  UNQUES  EXECUTOR. 

Vide  Pleader,  (2  D  7.) 

NE  UNQUES  SEISIK 

Vide  Pleader,  (2  Y  7.) 


KEW- 
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NEWGATE. 

Vide  Impribonmbnt,  (E). 

NEW  TRIAL. 

Vide  Pleader,  (R  17.) ' 


NIGHT. 

Vide  Temps,  (E—F). 

NIL  DEBET. 

Vide  Pleader,  (2  V  6.  —  2  W  13. 17. 4S.  i7.) 

NIL  DETINET. 

Vide  Pleader,  (2  W  44.  —  2  X  S.) 


NIL  DIGIT. 

Vide  PusAOEB,  (£  42.) 

NIL  HABET  IN  TENEMENTIS. 

Vide  Pleader,  (2  W  48.) 


NOBILITY. 

As  to  names  of  dignity,  and  how  created,  vide  Dignity,  (A  —  B  1  •  &c» 
—  CI,  &c)  —  Praerogadve,  (D  81.) 

How  the  trial  shall  be,  whetner  one  be  noble.     Vide  Dignity,  (D), 

How  a  dignity  will  be  foi&ited.     Vide  Dignity  (E). 

Privileges  of  the  nobility,  as  to  trials  by  peers,  &c.  Vide  Dignity, 
(F  1,  &c.)  —  Parliament,  (L  16,  &c.) 

As  to  the  right,  style,  coronation,  and  di^ty  of  the  king.  Vide  Roy. 

As  to  his  praerogatives.     Vide  Prerogative. 

As  to  the  queen  and  the  king^s  children.    Vide  Roy,  (F  1,  &c.  —  G). 

As  to  the  piivY  council,  and  other  council  of  the  kii^,  and  guardian  of 
the  kingdom.    Vide  Roy,  ( E  2.  —  H  1, 2.) 

(A)  Preceoence* 

By  the  St  31  H.  8. 10.  none  but  the  king's  children  shall  have  place 
on  either  side  the  throne  in  porliament,  whether  the  king  be  present  or 
absent 

By  the  common  law,  the  king  may  give  such  precedence  to  his  coun- 
sellors and  subjects  as  he  pleases.     4  Inst.  361. 

And  therefore,  by  the  lung's  grant,  a  duke  maybe-placed  by  hb  patent 
next  to  such,  and  before  such  a  duke.     Ibid. 

Or,  that  he  be  precomes,  and  shall  have  precedence  before  all  earls*. 
R.  4  Inst.  361. 

By 
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By  the  st  31.  H,  8. 10.  the  kbg's  vicegerent  in  ecclesiastical  causes 
shall  sit  on  the  right-hand  of  the  parliament-house  on  the  same  form  with, 
bnt  above  the  archbishop^  then  the  archbishop  of  Canterbuiy^  York» 
London,  Durham,  Winchester,  then  the  other  bishops  accordiii^  to 
antienty,  on  the  same  side  and  form. 

The  archbishop  of  Canterburv  precedes,  then  the  archbishop  of  York, 
then  the  bishop  of  London,  the  bishop  of  Durham,  the  bishop  of  Win- 
chester, and  afterwards  every  bishop  of  the  <nie  province  or  the  other^ 
according  to  his  antienty.    4  Inst  36 1 . 

The  two  archbishoDs  have  precedence  of  all  other  nobility  in  par- 
liament, council,  and  commissions,  except  where  the  lord  chancellor 
presides.     Ibid. 

A  bishop  has  precedence  of  all  other  barons,  not  of  dukes,  mar* 
quises,  earls,  or  viscounts.     Ibid. 


NONAGR 

Vide  ^NrADT. 


NON  ASSUMPSIT. 

Vide  Action  upon  thb  Case  upon  Assumpsit,  (H  5.)  — Pleidsr 

(2  D  8 — 2  G  1.)  *        ' 


NON  ASSUMPSIT  INFRA  SEX  ANNOS. 

Vide  AcnoN  upon  the  Case  upon  Assumpsit,  (H  6,  7.) 

NON  CLAIM. 

Vide  Claim,  (B  1,  2,  S.)  —  Fine,  (K  1,  2.) 


NON  COMPOS  MENTIS. 

Vide  CAPAciiy,  (D  S.)  —  Chakcbbt  (S  Q.)  .- Devise,  (H  1.)— 
CENT,  (D  9.)  —  Idiot,  (D  1,  &c.)  —  Tesxmoione,  (A  1.) 

NON-CONFORMIST. 

Vide  Justices  of  Peace,  (B  2a) 


NON  DEMISIT. 

Vide  Pleadeb,  (2  W  48.) 


NON  EST  FACTUM. 

^'Me  Pleaber,  («  D  8. — 2  V  7.  —  2  W  i».) 
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NON  INFREGIT  CONVEN'TIONEM. 

Vide  Pleader,  (2  V  5.) 


NON-OBSTANTK 

Vide  Pahdon,  (G— H.) 


NON-OMITTA& 

Vide  Retobn,  (B  |2,  S.) 

NON-RESIDENCE. 

Vide  E86U8E,  (N  4,)  —  Pleaocb,  (S  S  23.) 

NONSUIT. 

VideAPFSAL,   (G  14.}  — Evidence,  (A  5.) — Pleader,  (X  1,  &c.) 


NON  SUM  INFORMATUS. 

Vide  Pleader,  (E  42. — Y  1 .) 

NON-SUMMONS. 

Vide  Abatembht,  (H  5S. — 1 26.) 

NON-TENURK 

Vide  Abatement,  (F  14.) 

■'  ■   II  -    '  ■     ■'■■■  li 

NON-USER. 

Vide  Liberties,  (C  1,  2.) 

NORROY. 

(A)  Cbe  antiamtg  anD  Dtlier^itg  of  btteHDH.  infra. 

(B)  Cftc  oflBlce.  p.  174. 

(C)  Cbe  anttquiQ;  otarmtf.  p.  174. 

(D)  C5e  tigbt  to  tbtnu  p.  174. 

(A)  C!)e  (mtiqjaits  atiD  Ditier0it^  of  t»erdO0. 

There  are  three  kbgs  of  arms,  who  have  several  heralds  under 
them :  G^rkr^  GarencieuXf  aad  Norrcjf*    Vide  Courts,  (£  S.) 
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Heraldf  est  vox  incerUe  n^dids^  ted  veruimlior  derivatia  est  d  Saxon^ 
h6|\e,  exercituSf  et  alb,  famdus  sive  minister^  quasi  minister  exereit^s  vel 
armontm*    SpeL  Gloss.  Herald. 

Tenq).  H.  S.Juerunt  in  Anglia  reges  heraldorum^  heraldic  et  persw^ 
vandi.    Spel.  Ibid. 

Beges  toti  jinglia  duo  ionium  db  antique^  unus  Australium  particuni  cis 
TrentoMj  alter  Borealium  trans  Trentam.  Spel.  Herald.  Hie  Norroy,  iUe^ 
Clarencieux  nominatus.     Spel.  Ibid. 

Garter  nulla  donatus  praoincid  inprimum  locum  ab  H.  S^  fuit  super-- 
inductus.    SpeL  v.  Herald. 

jR.  S.  1^  regni primus  heraldos  incorporavit.  Spel.  ▼.  Herald.  4.  Inst. 
126. 

Ph*  4*  ^*  ^^^^  regni  8^  granted  to  them  a  new  charter,  wherdby 
garter  rex  armorum,  clarencieux  rex  armorum  partiam  Australium^  norray 
rex  armorum  partium  Borealium,  yi  heralds  infer iores,  Windsor j  York, 
Chester,  Richmond,  Somerset,  Lancaster,  et  omnes  prosecutotes  sive  perma^ 
vandi  armorum  sunt  incorporati.     Spel.  v.  Herald. 

(B)  Cfte  office^ 

Munus  heraUorum  domi  ast,  qiticquid  ad  nobilitatem  spectat,  et  rem 
honarariam :  /oris  sunt  Ic^ali,  belli,  pads  fcederisfue  nuncii.  Spel.  v. 
Herald.    4  Inst.  126. 

In  coronationibus,  nuptiis,  exequiis,  principum  congressibus,  pampas 
ducunt.    SpeL  v.  Herald. 

Curant  illustriaspectacula,  hastiludia,  duella,  curant  nobilium  insignia 
et  genealogias.    Spel.  ▼.  Herald. 

(C)  C5e  antiquity  o(  atme. 

The  antiquity  of  arms  and  armories 'is  very  antient,  which,  by 
the  adtice  of  Aristotle,  seem  to  have  been  given  to  martial  men  tor 
reward  of  their  service  by  Alexander  the  Great,  to  scholars  by  the 
emperor  Charles  the  FourUi. 

The  usage  to  distinguish  fiimilies  seems  to  have  been  introduced 
after  the  voyage  for  recovery  of  the  Holy  Land,  temp.  R.  1.  After 
which,  the  descendants  of  the  chie&  in  that  voyage  used  the  same 
coat  that  was  there  used  by  their  ancestors,  and  so  tnose  became  here- 
ditary.    1  Sid.  354. 

(D)  Cbe  ngbt  to  tbtm. 

A  man  now  has  an  inheritance  and  fee-simple  in  his  arms,  armories^ 
and  shield.    Co.  L.  27.  a. 

Which  descend,  in  the  nature  of  gavelkind,  to  all  the  male  issuer 
except  that  the  ddest  bears  them  without  addition,  the  others  shall 
give  an  addition ;  for  additio  probat  minoritatem.    Ca  L.  27*  a.  140.  b. 

And  therefore^  every  son  is  as  great  a  gentleman  as  the  eldest 
Lit.  s.  210. 

So,  the  kinff  may  grant  arms  to  a  man  and  his  heirs  male,  without 
saying  of  his  body,  and  he  shall  have  a  fee.    Co.  L.  27.  a. 

But  the  issue  female,  if  there  be  a  son,  shall  not  take  the  arms  of 
the  fether  by  descent 

-   *  •  Yet 
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Yet  a  daughter  may  bear  her  fiuher's  armSf  in  a  lozenge,  or  under 
a  mantley  to  shew  her  fiunily.    Co.  L.  27.  a. 

So»  her  husband  may  impale,  or  quarter  them,  as  the  case  requires. 
Co.  Ln.  27.  a. 

So,  a  man  with  the  king's  lioeno^  may  grant  his  arms  to  another. 
4  Inst.  126. 

So,  he  may  grant  his  surname  with  his  arms*    4  Inst.  126. 


NOT  GUILTY.  , 

Vide  Appeal,  (O  7.)— Pi-baoeb,  (S  L  2.  —  S  M  1 1.) 


NOTARY  PUBLIC. 

Vide  Merchant,  (F  8,  &c.) 

NOTK 

Cge  ttOtt  ftttti  foot  of  a  fine.    Vide  Fine,  (E  16.) 
]aromi0{IOi:p<tlOte.     Vide  Meecbant,  (F  15,  &c.) 


NOTICE. 
(A)  Jl^ttce. 

When  notice  Is  necessary,  or  not,  vide  Bye-Law,  (B  5.)  —  Condition^ 
(G  9.  — L8,  8cc.)  —  Dismes,  (E  21.  — I  2.)  — Esglise^  (N  11.)  — 
Pleader,  (C  73,  See.  — 2  S  7.) 

What  shall  be  notice  in  equity,  and  of  what  regard  it  shall  be,  vide 
Ghancefy,  (4  C  1,  &c.  —  4  13,  &c.  11.) 

How  notice  shidl  be  given,  and  to  whom,  vide  Pleader,  (C  73,  &c.) 

If  an  obligation  be  to  pay  800/.  at  his  age  of  twenty-one,  or  within 
twen^  days  after  marriage  upon  notice,  which  of  them  first  happens, 
notice  -ought  to  be  given  of  the  age,  as  well  as  of  the  marriage.  R» 
Latch,  158.    Vide  Plieader,  (2  Z  1.) 


NOVEL  DISSEISIN. 

Vide  Assise,  (B  1,  8cc.) 

■*  ■     ■  ■    III  1 1  ■      II  III     I  1 1  II     ■    ■ 

NULLIUS  IN  BONIS. 

\ride  BiEKS,  (F.) 

NULLUM  TEMPUS  OCCURRIT  REGL 

Vide  PiuEBoaATiTEy  (D  86.) 


NUL 
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NUL  TIEL  PERSON. 

Vuk  ABATCioniT,  (E 16.) 

NUL  TIEL  RECORD. 

Vide  Bail,  (R  a.)  —  Cebtiobau,  (A  1.)  —  PixApSB,  (S  W  IS.  S8.) 


NUL  TIEL  VILL,  &c 

Vide  Abatemsnt,  (H  18»  &c.) 

NUNCUPATIVE  WILL. 

Vide  DxviBi,  (C). 

NUPER  OBIIT. 

Vide  Assise,  (£). 

-  —  ■  ■■  » 

NURTURR 

Vide  Guardian,  (D). 

« 
* 

NUSANCE. 

Vide  Action  upon  the  Case  for  a  Nusance.  —  Chase  (K^  —  Jus- 
tices OP  Peace,  (B  24,  &c)  —  Leet,  (L  1 2, 1  s.)  —  Pleader  («  H.) 
Prescription,  (F  2.)  —  Prohibition  (A  8.) 


OATH. 

Vide  Abjuration.  —  Allegiance,  (B  1.  &c.)  —  Dignity,  (F  S.)  — 
Enquest  (D),  —Justices,  (S  11.)  —(Justices  op  Peace,  (B  23, 
24.)  —  Leet,  (M  8.)  —  Officer,  (K  7.)  —  PtEADER,  (2  S  6.)  — 
Sebemsnt. 


OBLIGATIONS. 

Vide  DiSMSS,  (B 1.)  —  Prohibition,  (Gil.) 

OBLI- 
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OBLIGATION. 

(A)  SDbligation,  tobat  ffball  Oe.  infra. 
(B  1.)  OBg  toftat  t»orD0  it  ma^  be.  p.  178. 

(B  «.)  Though  they  are  uncertain,  p.  I78. 
(B  S.)  Though  false  Latin,  p.  179. 
(B  4.)  Though  there  be  a  small  variance*  p*  180.- 
(B  5.)  But  not  insensible  words,  p.  180. 

(C)  Jgingie  om.  p.  180. 

(D)  TSm  oirtigatorg,  p.  181. 
(£)  Conntdon.  p.  181. 

(F)  mben  an  obltgfatton  ^aU  be  jomt  p.  183. 

(G)  mbm  iointf  or  0d)erat  p.  184. 
(H)  Wbeti  0etieral  onl;;.  p.  184^ 

(I)  SBbo  ace  bounD  bg  an  obligation,  p.  184. 

(1 1.^  An  executor  or  administrator,  p.  18^. 
(I  2.3  A  survivor,  p.  18*. 

(K)  i^cognijance.  p.  185. 

> 

(A)  Obligation,  \of)at  lei&an  he. 

An  obligation  is  a  deed,  whereby  a  man  binds  himself  under  a  penalty 
to  do  a  thmg. 

If  he  be  TOund  without  a  penalty  it  shall  be  called  a  single  bill.  Vide 
for  diisy  post^  (C). 

If  it  be  acknowledged  before  a  ma^or  of  the  staple,  chief  justice  &c« 
it  shall  be  called  a  statute,  or  recognizance.  Vide  post,  (K;  —  Statute 
Staple.  - 

In  every  obligation  there  must  be  an  obliffor,  and  obligee,  and  a  sum 
in  which  he  is  bound.     Peark.  Fait,  119.     Yd.  194. 

An  obligation,  as  another  deed,  must  be  sealed  and  deliyered.  Vide 
for  this.  Fait,  (A  1,  2,  S.) 

Must  bewritteii  oii  paper,  or  parchment    ^^de  Fait,  (A  1.) 

But  it  need  not  to  be  reieid  to  the  obligor,  or  subscribed  oy  him.  Vide 
Fait,  (B  1,-2.)  .  ^ 

There  is  no  need  of  date,  or  \ntness,  or  mention  of  the  sealing^  Sec 
Dy.  19.  a.    R.  DaL  1.    Vide  Fait,  (A  2.  —  B  9,  4.) 

What  shall  be  a  su£Scient  delivery,  or  not    Vide  Fait,  (A  9, 4.) 

What  shall  be  part  of  an  obligation.    Vide  Fait,  (£  2.) 

By  whom  or  to  whom  an  obligation  may  be  made.    Vide  Capachy* 

By  what  name  an  obligor'  ought  to  be  described.  Vide  Fait^  (B  U 
— E  3.) 

i;Bond  to  a  woman  for  cohabitation  had  with  her  is  good.  2  Wils. 
339.] 

[A.,  B.,  C,  D*,  and  E.,  indicted  for  perjury  by  F.,  agree  that  G. 
Vol.  V.  N  should 
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should  give  him  a  note^or  350^  iiot4x>  appear  at  the  trials,  and  that 
A.,  B«9  and  H.  should  mve  a  bond  to  indemnify  6.  against  the  note, 
the  bond  is  given  for  an  illegal  consideration.  Collins  v.  Blantem,  P. 
7  G  8.     2  Wils.  341.  347.] 

[A  bond  given^for  an  illegal  consideration  is  void  at  common  law  ab 
inUiOn    Ibi(L] 

(B  1.)  OBg  tdfiat  tootDd  It  mag  be. 

An  obligation  does  not  require  any  prescribed  form  of  *words:  and 
therefore,  if  a  man  by  his  deed  say,  I  shall  pay  you  20/.  that  will  be  a 
good  obligation.     2  RoL  146. 1.  37.  Per  Brian,  22  Ed.  4.  22.  a.      . 

Or,  concedo  vobts  solvere.  2  Rol.  14B.  1.  40.  Per  Catesby,  22  Ed. 
4.  22. 

[I  am  held  and  firmly  bound  in  207.  to  be  paid  to  the  same  Richard 
Lambert,  is^ood ;  though  there  be  no  person  mentioned  before,  to  whom 
he  is  bound  or  to  whom  eidem  can  refa:.     2  Str.  945.] 

Or,  Memorandum  that  I  have  received  of  B.  20/.,  which  sum  I 
promise  to  pay  to  the  same  B.,  &c.  2  Rol.  146. 1.  35.  R.  22  Ed.  4. 
22.  a.     Dy.  22  b.     R.  Cro.  El.  729.     Mo.  667.     Ow.  127.    YeL  28. 

So,  I  hffve  agreed  to  pay,  though  it  be  in  the  praeter  tense.  R. 
I  Leo.  25. 

So,  I  am  content  to*  pay  10/.  at  M.,  and  lOf.  at  Lady-^y.  R. 
3  Leo.  119. 

I  acknowledge  to  B.  by  me  20/.  on  demand.  R.  1  Vent  38.  Dy. 
22.  b. 

So,  every  deed,  by  which  a  man  acknowledges  himself  to  be  indebted 
to  another.    Dy.  21.  a. 

.Or^  to  have  his  money  in  his  hands.     Ibid. 

So,  if  a  deed  say,  I  am  bound  to  A.  in  100/.  for  which  payment  I 
authorise  him  to  l&vy  the  money  on  the  farm  of  B.  It  will  be  a  good 
obligation,  upon  which  debt  lies,  though  iie  has  power  to  levy  If  omer- 
wise.     R.  3  Leo.  223. 

If  it  says,  I  acknowledge  to  owe  to  A.,  for  which  paymeht  I  bind,  &c. 
to  B.  It  is  a  good  obligation  to  A.,  and  the  last  wordfs  are  void.  Cro. 
EU  886. 

So,  I  appoint  A.  to  take  100/.  out  of  the  first  money  he  receives  of 
mine,  $Xid  makes  A.  his  receiver ;  for  every  deed  which  acknowledges  a 
debt  to  another,  will  be  an  obligation.    Dub.  3  Mod.  154. 

So,  I  bind  myself  to  pay  all  my  brother  owes  him,  with  an  averment 
that  he  owed  him  40/.     R.  Cro.  EL  561. 

Or,  I  bind  myself  to  save  A.  harmless,  8cc.  in  200/.  solvend.  cum  re-- 
quisit.     Cro.  El.  613. 

So,  if  an  obligation,  or  words  that  make  a  bill  obligatory,  be  wrote  ^i 
a  book  and  there  sealed,  it  will  be  an  obligation.     R,  Cro.  EK  613. 

(B  2.)    What    words  are   sufficient :  — Though    they  are 

uncertain. 

So,  i^  ,by  a  bill  obligatory,  A.  acknowledges  himself  to  owe  10/.  to 
B.,  to  be  paid  such  a  day,  and  by  the  same  bill  binds  himself  in  20/.  and 
does,  riot  say  to  whom  he  is  bound,  it  will  be  good;  for  it  shall  be 
intended  to  him  to  whom  he  was  indebted.    R.  2  Rol*  148.  L  10% 
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So^  if  it  be  upon  condition,  to  stand  to  the  award  of  B.  and  C, 
and  if  they  do  not  agree,  to  the  umpirage  of  D.,  without  saving,  to  whaty 
do  not  agree ;  for  it  shall  be  intended,  to  make  an  award.  R.  Cro. 
Car.  226. 

So,  if  it  be  upon  condition  to  pay  50/.,  without  saying,  of  money,  yet 
it  is  sufficient;  for  it  shall  be  intended.     R.  1  Sid.  151. 

So,  if  an  obligation  be,  teneri^.  in  20Z.  solvend,  dicto  attorn,  et  assign. 
suisf  omitting  A.  to  whom  he  is  bqund.     R.  Sal.  659. 

(B  S.)  Though  false  Latin. 

So^  an  obligation  will  be  good,  though  barbarous  or  false  Latin  be 
used :  as,  if  a  man  .be  bound  in  septuagent  librisj  it  shall  be  intended 
700/.  though  it  be  barbarous  Latin.  ^.  2  Rol.  147. 1.2.  Mo.  645. 
Tide  Abatement,  (H  2.) 

So,  if  he  be  bound  in  quinquegent.  or  quemquegent.  libris^  for  gUin- 
gent.     R.  cont.  but  afterwards  in  error  aco.    2  Rol.  146. 1. 50.     Hob. 
119.    2Cro.  146. 

In  triginti  libris,  for,  triginta.     R.  2.  RoL  146.  L  45. 

In  sexigint.  librisy  for,  sewagint.  R.  2  Rol.  147. 1.  10.  Hob.  20, 
2  Cro.  338, 

Or,  sessantOj  toTy  sexaginta,  R.2Rol.  147.1.  20.  Hob.  19.  2  Cro.  208. 

In  septuagent.  et  qtdnquagetU.  librisj  for  75Ql.  R.  2  Rol.  147.1.  5. 
Hob.  116.     10  Co.  133.  a.    Cro.  £1.  896. 

In  sexingent.,,  ibr,  sexcent  libris.     R.  2  RqL  147. 1.  15.     2  Cro.  338. 

Jntrigtntata,  for,  triginta  libris ;  for  the  syllable  ta  is  surplusage. 
R.  2  Rol.  147. 1.  20.  Hob.  18.  R.  cont.  Yel.  225.  R.  2  Cro.  309. 
355.    . 

In  vngintiUbrisy  for,  viginti.     10  Co.  133.  a. 

So,  if  a  man  be  bound  by  an  English  bill  in  sewteen,  for  seventeen 
pounds.     10  Co.  133.     2  Rol.  147. 1. 42. 

Or,  threty  ponds,  for  thirty  pounds.     R.  2  Cro.  607. 

Or,  in  sex  triginta,  for,  triginta etsexlibris.  R.  Sal.  462.  R.  Skin.310. 

In  qidnginta  et  duabus  libris,  for,  qttinquaginta  et  duabus.  R.  Jon. 
366.    Vide  infra. 

So,  if  an  obligation  be,  naoerint,  &c.  me  A.  tenerie  et  obligarie  B.  in 
10/.  ad  quam,  &c  Migamus  me,  &c.  it  will  be  good :  for  the  parties  and 
sum  are  well,  and  any  words,  whereby  it  maybe  collected  that  he  binds 
himself,  are  sufficient.     R.  Yd.  193.     2  Cro.  261. 

So,  i£  there  be  a  blank  for  the  christian  name  of  the  obligor,  if  his 
name  be  subscribed.     R.  2  Cro.  261. 

So,  if  the  namebe«7oa^77i,  without  a  dash,  for  it  shall  be  intended 
Johannem  abbreviated.     R.  Cro.  Car.  417f  418. 

So,  if  the  bill  be,  cognovit  se  debere  et  indebitat.  Jore  sumam  201. 
solvere  B.,  &c.  it  will  be  good.    R.  2  Vent  106. 

So,  where  the  words  are  not  Latin,  if  the  sense  or  intention  maybe 
collected  by  the  condition,  or  other  words  of  the  obligation,  it  is  good : 
as  if  a  man  be  bound  in  20  nobilis,  for,  20  nobles;  for  there  is  no  proper 
Latin  word  for  noble.  2  RoL  146. 1.  42.  2  Cro.  203. 
'  If  he  be  bound  in  octigenta  libris,  with  a  condition  for  pojrment  of 
40/.,  it  will  be  good  ;  for  it  shall  be  intended  for  80/.  R^  2  Rol.  147 
1.30.  10  Co.  J  33.  Osbom  was  octaginta,  and  good.  Vide  Hob.  19. 
cont.  but  the  condition  not  there  mentioned.    Vide  post,  (B  5.) 

N  2  .  Or, 
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Or,  dctQgesitnOf  for  ocioginta  libris.  R.  2  RoL  147.  L  Tli  Hob.  75. 
Mo.  864. 

So,  if  he  be  bound  in  septuaginia  libris,  with  a  condition  for  pay- 
ment of  350^,  for  it  shall  be  intended  700/.  R.  2  RoL  147.1.  S7. 
10  Co.  1S8. 

In  qtungint.  duahus  Itbris^  with  a  condition  for  payment  of  26/.9  for 
it  shall  be  intended  an  abbreviation  of  quinquagirUa.  '  R.  2  Roi.  147. 
L  45.     Cro.  Car.  416.  418. 

In  quinquegemmis  librisf  for,  quinquaginia.     R.  2  Cro.  290. 

In  quadrans  librisj  with  a  condition  to  pay  20/.,  shall  be  intended 
quadragint^    R.  Sal.  462. 

So,  if  it  be  quadrant,  in  a  bail-bond  for  appearance ;  for  the  statute 
directs  4^L    Semb.  2  Mod.  Ca.  342. 

(B  4.)  Though  there  be  a  small  variance. 

So^  a  small  variance  between  the  obligation  upon  ot/er  and  the  decla*> 
ration  does  not  avoid  it :  as,  if  the  declaration  be  upon  a  bill,  that  he  will 
pay,  &c.    And  the  bill  says,  if  he  pay,  &c.     R.  3  Lev.  66. 

if  the  obligation  in  the  declaration  be  30  Z).  anno  D.  1701^  and  the 
obligation  itself  upon  oyer  be  30  JD.  1 701 .     R.  Sal.  658. 

Or,  in  Such  a  year  of  the  king,  and  the  obligation  omits  anno  regni. 
SaL  658. 

(B  5.)  But  not  insensible  words. 

But  where  words  are  insensible,  and  the  intent  of  the  parties  cannot 
be  known,  the  obligation  will  be  void : 

As,  if  a  man  be  bound  in  20  liveries^  it  is  void^  for  it  does  not  appear 
whether  it  was  intended  libris.    R.  2  RoL  146. 1. 47* 

Ot,  20  Utrisy  or  Wis.     R.  Noy,  109. 

Or,  in  sexgmt.  libris ;  for  there  is  no  such  word,  and  it  does  not 
appear  what  was  intended.     R.  2  Rol.  147*  1.  12.    2  Cro.  190. 

Or,  oct^enta  libris.    2  Rol.  147.  L  SO.  Hob.  19.     Vide  ante,  (B  3.) 

So,  if  a  man  be  bound  to  the  sheriff  in  quadragent.  libris^  with  a 
condition  for  appearance;  for  getU.  imports  centum^  and  therefore  it 
cannot  be  taken  for  40Z.,  and  the  condition  being  collateral,  does  not 
shew  the  intent     R.  2  Rol.  147. 1.  5S. 

If  he  be  bound  in  libris^  without  saying,  how  many.     R.  Yel.  225.  * 

Or,  in  viginti  Uteris.    2  Cro.  203.  603. 

So,  if  it  be  terengeniate  libris.    R.  2  Cro.  603. 

In  quantoginta  libris.    R.  2  Lev.  166. 

So,  if  an  obligation  be  to  two  in  200/.  sohend.  100/.  to  one,  and  the 
other  100/.  to  the  other,  it  will  be  repugnant  and  void.    Qu.  Dy.  350.  a. 
Ace.  per  Hob.  172.    Dy.  350.  a.  in  marg. ;  forthe  last  words  shall  be 
•  rejected^  and  the  obligation  stand  joint  fin"  200/. 

(C)  feingle  tiflt 

A  single  bill  is,  when  a  man  is  bound  to  another  by  bill>  or  note, 
without  a  penal^. 

Upon  such  a  sinde  bill,  of  a  distant  tim^  interest  may  be  recovered 
in  damages.     Per  Holt,  Mod.  Ca.  167.  ^ 

Though 
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:  ThoQgh  payable  upon  demand,  and  no  demand  proved,  where  the 
defendant  pleads  turn  ett  factum.    Ibid. 
post,(E). 


(D)  oBrti  tm^mtt* 

A  bill  oldlgatoiy  is,  when  he  is  bound  in  a  penalty,  without  a  con- 
dition ;  as,  if  A.  acknowledges  himself  indebted  20/.^  and  for  pay* 
mefQt  binds  himself  in  40/.  Cro*  Car.  515.  2  Vent  106*  Vide  Mer- 
<;hant,  (F  2.) 

So,  if  he  acknowledges  himself  dehere  20  quarteria  Jhmenti^  &c. 
and  if  he  do  not  pay  it  at  the  day,  that  he  shall  lose  40Z,    Dy.  24>.  b. 
,   In  an  action  upon  such  a  bill,  the  plaintiff  cannot  declare  for  the 
penal^,  without  an  averment  that  the  single  sum  was  iu>t  pwl  at  the 
4ay  limited  for  it  by  the  bilL     R«  Cro.  Car.  515. 

So,  if  the.  bill  be  for  14/.  solvend.  una  cum  6L  upon  account,  he  must 
declare  only  for  the  14/. ;  for  that  which  comes  afto:  the  sohend.  is  no 
part  of  the  bill.    R.  Cxo.  £1.  537. 

(£)  ConDttion. 

A  condition  is  in  the  nature  of  a  defeazance,  subscribed  or  indorsed, 
vpon  the  obligation.  Vide  Defeazance. —- Fait,  (£  2.)  Vide  tide 
Condition,  (A  5.  —  D  1,  7,  8.) 

[However  capricious  the  terms  in  the  condition  of  a  bond  may  be,  on 
performance  of  which  the  nght  of  the  obligee  is  to  arise;  it  does  not 
arise  until  performance.     6  T.  R.  200.     S.  C.  2  H.  B.  163.] 

The  words  of  a  condition  ought  to  have  a  reasonable  construction; 
and  therefore,  if  it  recites  that  500/.  was  a  portion  for  A.,  and  if  the 
defendant  pay  interest  yearly,  viz.  at  Christmas  and  Midsummer  next, 
find  the  princq)al  when  a  settlement  is  made;  he  ought  to  pay  interest 
for  the  whde  time^  after  Midsmnmer  next,  till  the  principal  is  paid. 
R.  Ray.  420. 

[The  recitals  in  the  condition  of  a  bond  are  a  key  to  its  construction, 
and  will  serve  to  restrain  the  ceneralily  of  the  condition,  where  such 
^nerality  is  inconsistent  with  uxe  intention  expressed  in  the  condition. 
2  M.  and  S.  363.] 

[Where  no  day  of  payment  i»  specified  in  the  condition  of  a  money 
}N>nd,  it  is  payable  on  the  day  of  tne  d^e;  and,  therefore,  may  be  re- 
ferred to  the  Master,  under  st.  4  Ann.  c  16.  s.  13.     7  T.  R.  124.] 

[The  condition  of  a  bond  being  to  render  a  fiur,  just,  and  perfect 
account  in  writing,  a(  all  sums  received  ;  if  the  obligor  neglects  to  pay 
ov^  such  sums,  the  condition  is  broken,    pougl.  382.] 

[The  purpose  and  intention  widi  which  a  bond  was  given  may  be 
pleaded,  if  consistent  with  the  hood  and  condition,  though  not  ex- 
pressed therein.    5  T.  R.  381.] 

[Matter  de  hors  a  b(md,  shewinff  that  it  was  given  for  an  illegal  con-* 
Mderation  may  be  pleaded.    2  WSs.  341.   3  T.  R.  424.,  though  incon- 
sistent with  its  terms.    9  East,  408.    Id.  416.] 

[Debt  on  bond  conditioned  for  payment  at  a  certain  day.  Plea  that 
i^  was  ff,ten  as  an  indemnity  to  ike  plaintiff  against  another  bond,  and 
wm  damnificiUus.    Held  bad.    Ck)wp.  470 

N  3  [Where 
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[Where  a  bond  is  conditioned  for  the  performance  of  cbyenantSy 
'^  comprized  in  a  certain  indenture  made,  or  expressed  to  be  made, 
between,"  &c.  the  obligor  is  estopped  to  say  that  there  is  no  inden- 
ture.    2  B.  &  P.  299.] 

[If  the  condition  of  a  bond  be  an  impossible  condition,  the  bond  is 
single;  secus,if  it  be  only  improbable,  6  T.  R.  200.  S.G  2  H.  B.16d. 

[A  bond  conditioned  for  the  performance  of  acts,  some  of  which  are 
contrary  to  common  law;  for  instance,  being  simoniacal,  is  only  void 
quoad  those  acts.  Aliterj  had  part  of  the  condition  been  contrary  to 
the  statute  law.  "  For  the  common  law  doth  devide  according  to 
reason,  and  having  made  that  void  that  is  against  law,  lets  the  rest 
fttand."     But  the  statute  is  a  strict  law.     4  M.  &  S.  66."] 

If  the  condition  be,  to  pay  2s,  per  week  till  7/.  paid,  and  if  he  &il  to 
pay  the  2s.  the  obligation  shall  be  void;  it  shall  be  construed,  that  if  he 

Ea^  /?/.  the  obligation  shall  be  void,  and  if  he  £ul  to  pay  the  2s,  it  shall 
e  in  force.     R;  1  Lev.  77.     R.  2  Mod.  285.    [Dougl.  284.] 

If  the  condition  be,  to  ^ve  an  account,  2d  Nov.  or  to  render  him  to 
prison  upon  an  action  then  commenced ;  it  shall  be  intended  of  an  action 
commenced  2d  Nov.  and  not  of  any  action  that  shall  be  commenced  at 
any  time  after  during  his  life.     R.  3  Lev.  1 37* 

But  if  the  words  of  a  condition  are  insensible,  the  obligation  will  be 
single ;  asf,  if  it  be,  to  pay  2s,  per  week,  and  if  default  be  in  pay- 
ment, that  the  obligation  shall  be  void.  R.  1  Sid.  105.  Ray.  68. 
1  Lev,  77. 

If  the  condition  be,  whereas  A.  stands  indebted  in  50/.,  if  the  said  A. 
.  do  not  pay  the  50/.  the  obligation  shall  be  void.     R.  Sal.  463. 

Whereas  the  above-bounden  A.  shall  and  will  pay,  withouit  saying,  if 
he  shall,  &c.     R.  2  Bui.  1 33. 

If  the  condition  does  not  mention  anv  sum.     R.  2  Bui.  156. 

So,  an  obligation  will  be  single,  if  tne  condition  was  impossible,  at 
the  making,  or  against  law.     Vide  Condition,  (D  1.  7.  8.) 

[Where  the  question  b,  whether  the  sum  be  intended  as  a  penalty  or 
not,  if  a  certain  damage,  less  than  that  sum,  is  made  payable  on  the 
fiiceof  the  same  instrument,  in  case  the  act  intended  to  be  prohibited 
be  done,  the  sum  shall  be  construed  to  be  a  penalty.    2  B.  &  P.  346.] 

[Where  an  agreement  contains  a  variety  of  stipulations,  and  a  sum  is 
annexed  to  a  breach  of  performance,  that  sum  must  be  considered  as  a 
penalty,  not  as  liquidated  damages.     2  B.  &  P.  346.] 

[Wliere  the  sum  is  denominated  a  ^^penalty,"  it  cannot  be  considered 
as  stipulated  dama^.     3  B.  &  P.  630,] 

[Where  the  condition  of  a  bond  is  for  the  performance  of  certain  work 
widiin  a  specified  time,  and  the  payment  of  a  certain  sum  weekly  for 
every  week  beyond  the  time,  during  which  the  work  shall  remain  un- 
finished, such  payments  are  to  be  considered  not  as  penalties  but  as 
liquidated  damages.     2  T.  R.  32.] 

[Where  one  gives  a  counter-security  to  another,  containing  a  covenant 
'  to  pay  an  annuity,  and  indemnify  him,  and  also  a  warrant  of  attorney 
by  way  of  collatend  security,  and  it  is  a^eed,  that  in  de&ult  of  any  one 
payment  of  the  annuity,  judgment  shall  be  entered  up,  and  execution 
issue  for  the  whole  sum  specifically,  being  the  price  of  the  annuity ;  it  is 
not  necessary  to  assign  breaches  under  8  &  9  W.  3.  c.  11.  s.  8.,  but 
execution  may  issue  for  the  whole  sum.     2Smith9  ^6,1 

[Sec 


.  / 

When  an  ebligation  xvili  be  Joint.  WS* 

tSee  the  case  of  WHsonV  Charity.    LoflV,  555.] 

Q A  bond  for  performance  of  covenants  or  agreements  is  only,  a  security 
or  the  extent  of  the  penalty.  DougL  49.  6  T.  R.  303.  2  T.  R.  3881 
l.East,  ^S6.2 

C^Vhere  there  is  a  special  penalty  in  a  covenant,  the  party  may  either 
go  for  the  penalty  or  for  damages.     1  Blk.  395.] 

[Xhere  is  a  difference  between  covenants  in  general,  and  covenants 
secured  by  a  penalty  or  forfeiture.  In  the  latter  case  the  obligee  has  his 
dection.  He  may  either  bring  debt  for  the  penalty  and  recover,  when 
he  cannot  afterwards  resort  to  the  covenant;  or  he  may  proceed  upon 
the  covenants,  and  recover  more  or  less  than  the  penalty,  totks  qjuoties: 
4  Burr.  2228.] 

[>Vhere  a  penal^  was  subjoined  to  a  charter-party,  containing  various 
stipulations ;  held,  that  damages  might  be  recovered  beyond  it  13  East. 

343.3 

[A  bond  is  forfeited  to  the  breach  of  any  part  of  the  condition. 
7  T.  R.  97.] 

[Held  in  this  case,  that  where  the  penal^  of  a  bond  is  sufficient  to 
recover  the  real  demand,  the  plaintiff,  in  an  action  thereon  may  recover 
beyond  the  penalty,  and  damages  for  its  detention.  2  T.  R«  388.  But 
afl[erwards  it  was  decided  that  he  cannot  recover  beyond  the  penalty. 
6.  T.  R.  303.  And  oonsequendy  that  the  action  may  be  stayed  on  pay- 
ment of  penalty  and  costs,  in  equity.  2  Anst.  525.,  accords  with  this 
latter  doctrine.    2  Price,  20.] 

[On  bond  to  pay  interest  half  yearly,  and  the  principal  in  three 
years ;  judgment  shall  be  entered  on  fiulure  of  paying  interest,  but  with 
a  stay  of  execution  on  discharging  it     2  Blk.  706.] 

([Proceedings  on  a  bond  for'pajrment  of  money  by  instalments,  and  on  . 
de&ult  to  stand  in  force  for  the  whole  sum  then  due,  shall  not  be  stayed 
on  payment  of  the  inistalments  in  arrear.     2  Blk.  958.] 

[[When  a  defendant  is  charsed  in  execution,  with  the  penalty  of  a 
bond,  it  may  be  reduced  to  pnncipal,  interest,  and  c6sts.  And  interest 
due  on  a  note  of  hand,  for  which  no  damages  wer^  given  by  the 
verdict,  shall  not  be  covered  by  this  penalty.    2  Blk.  760.] 

[If  a  judgment  be  recovered  on  a  t)ond,  though  it  be  a  foreign 
judgment;  in  an  action  on  the  judgment,  interest  may  be  recovered^ 
in  damages,  beyond  the  penalty  of  tlie  bond.     1  East,  436.] 

[A  lapse  of  20  years,  but  not  less,  without  any  demand  made^  or 
payment  of  interest  uponi  a  bond,  aJFords  in  itself  grounds  whence 
payment  may  be  presumed.  To  raise  such  a  presumption  after  the 
lapse  of  a  shorter  period,  additional  circumstances  must  be  adduced, 
such  as  that  a  setdement  of  accounts  has  taken  place,  since  the  bond 
became  due,  or  the  last  payment  was  made  thereon,  in  which  no 
notice  is  taken  of  the  bond.  1  T.  R.  270.  1  Burr.  4^34.  4  Burr. 
196S.] 

(F)  W^zn  an  obligation  iDiII  be  ioint. . 

If  many  bind  themselves  by  these  words,  Migannts  nos^  it  will  be  a 
joint  obligation,  and  atl  must  be  joined  in  an  action  thereon.  Vide 
Pleader,  (2  V  2.) 

So,  if  the  words  are,  obligamus  nos  et  que^dibel  nostrufn  conjuuctim. 
3  Leo.  206.    Mo.  260. 

N  4  "  If 
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If  three  are  bound  to  account  for  all  money  recdved  by  himself  ^ 
by  others  by  his  means  or  procurement,  it  will  be  joint.    Hard.  814. 

-  So,  if  an  obligation  be  to  two  for  202.  solventL  lOL  to  the  one,  and 
10/.  to  the  other,  it  will  be  joint,  and  the  last  words  shall  be  rejected* 
Qu.  Dy.  350.    Ace.  Ibid,  in  marg.  et  per  Hob.  172. 

(G)  WSihen  ioiat,  or  $tbttah 

But  if  many  bind  themselves  by  these  words,  oMigamus  nos  ei 
utrumque  nostrumf  the  obligation  is  joint  and  several,  and  all  may  be 
sued  jointlyy  or  each  severally.  2  Rol.  148. 1.  S54  Dy.  SIO.  b.  cont. 
Dal.  85. 

Or,  obUgamus  nos  vel  utrumque  nostrum^  in  the  disjunctive.  2  RoL 
148.  L  40. 

So^  if  it  be  obUgamus  nos  et  quemUbet  nostrum.    2  Rol.  148.  L  33. 

Dy.  310.  b.    Dal.  85. 

So^  if  two  bind  themselves,  et ^  alter  eorum.    Dy.  S10.b. 

Or,  several,  et  quilibet  earum* 

Or,  two  et  uterque  eorum  in  60L     R.  2  Cro.  45. 

So,  a  bill  obli^tory  may  be  several  to  many;  as,  if  A.  acknow- 
ledge, that  he  has  received  20/.  to  the  use  of  B.  and  C.  equally  to 
l)e  divided,  each  has  an  action  for  lOL  For  thete  may  be  several 
bills  to  several  persons  in  the  same  deed.  Dy.  350.  a.  in  marg. 
R.  Cro.  El.  729. 

(H)  mbtn  0tbtxal  onlg. 

But  if  many  execute  an  obligaticMi,  with  a  condition,  to  pay  all 
money  recdved  by  himself  or  by  others  for  him,  or  by  his  procure- 
ment, each  shall  be  bound  for  himself  only.     R.  Hard.  314. 

(I)  W)0  are  bound  lbs  an  obligation, 

(1 1.)     An  executor,  or  administrator. 

An  executor  or  administratcnr  is  bound'  by  an  obligation,  though 
he  be  not  named.    2  RoL  149.  L  50.    Dy.  23.  a.     Vide  Covenant, 

(CI.) 

So,  the  oidinary,  if  he  administers.    2  Rol.  149.  L  65. 

> 

(1 9.)  A  survivor. 

Where  die  ad  to  be  dcme  ought  to  be  by  all  jointly,  if  one  of 
ihera  cBes,  the  fiiir^vor  ahall  not  have  advantage  of  it :  as,  if  by  inden- 
ture tripartite  between  A.  of  the  first,  B.  of  the  seccmd,  and  C.  of  the 
diird  part,  it  be  agreed,  that  A.  shall  find  diet,  &c  for  B.  and  C.  his 
wife,  and  if  A.,  B^andC*  dislike  to  Uve  together,  A  shall  permit  B.and 
€!•  to  have  such  land :  if  B.  die,  and  C.  will  not  live  with  A.,  she 
shall  not  have  the  land,  for  the  power  to  dislike  does  not  survive.  R. 
Latch.  162. 

(K)  When  a  bond  shall  be  presumed  to  have  been  discharged* 

[The  drcumstanoe  of  20  years  having  elapsed  without  any  demand 
made  is  of  itself  a  presumptum  that  a  bond  has  been  satisfied. 
1  T.  R.  270.] 

[But 
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[But  satisfaction  may  be  premuDed  within  a  less  period^  if  any 
evidence  be  given  in  aid  of  the  presumption ;  as,  if  an  account  between 
the  parties  has  been  settled  in  the  intermediate  time ;  witliout  any  notice 
having  been  taken  of  such  a  demand*    Ibid.] 

CYet  length  of  time  is  no  legal  bar;  it  is  only  a  ground  on  which  the 
jury  may  presume  satis&ction.    Ibid.] 

(K)  Uecognijance- 

[Vide  Certioeabi.] 

As  to  a  recognizance  by  the  st«  28  H.  8«    Vide  Statute  Staple^  (B). 
By  the  common  law»  the  chancdlor,  the  chief  justices,  and  justices 
itinerant,  have  power  to  take  recomizances. 
So,  every  judge  of  the  realm.     Van.  203. 

And  this  he  may  do  in  any  part  of  England,  in  term  or  out  of  term. 
Bro.  Recognizance,  20.     Hob.  195.     Vau.  103. 

So,  the  king  may  give  authority  to  any  by  commission  to  take  recog^ 
nizance  of  sucm  a  one,  and  return  it  into  chancery.    F.  N.  B.  267.  A. 

And  upon  such  a  recognizance  returned,  execution  shall  be  sued  in 
chancenr,  as  upon  another  recognizance  there. 

So,  if  a  suit  be  depending  in  a  county  court  between  A*  and  B.,  by 
writ  or  by  plaint,  the  sheriff*  may  take  a  recognizance  of  the  one  or  the 
other.     F.  N.B.I  33.  A. 

So^  the  sheriff  shall  take  a  recogniffimoe  under  40(.  though  no  suit  be 
there  depending.    Ibid. 

A  recognizance  in  chanceiy  shall  be  inrolled. 
And  it  the  time  be  elapsed,  and  it  be  afterwards  inrolled  by  special 
order  it  shall  have  relation  to  the  date.     2  Ver.  234. 
Though  a  judgment,  &c.  intervene.    Ibid. 

But  a  recognizance  is  not  usually  allowed  to  be  inrolled,  after  the  time 
elapsed,  butwitii  caution,  that  it  shall  not  prejudice  purchaser.  2  Ver.  75  U 
And  if  it  be  not  inrolled,  it  shall  be  tiJcen  or  paid,  only  as  an  obliga- 
tion or  a  specialty.     R.  2  Ver.  750. 

If  a  recognizance  before  a  sheriff  be  not  paid,  there  shall  be  a  writ  to 
the  sheriff,  that  he,  by  a  leoarifaciasj  levy  the  money.     F.  N.  B.  1 33.  B. 
If  the  sheriff  does  not  do  it,  there  shall  be  an  aUasj  phnies^  and  at- 
tachm^it  against  him.     F.  N.  B.  1 33.  B. 

So,  the  sheriff  may  levy  by  distringas^  up<m  which  also  lies  an  alias^ 
pbtrieSf  and  attachment.    Ibid. 

And  the  sheriff  may  sell  the  goods  levied.    Ibid. 
But  if  the  recognizor  plead  pavment,  or  deny  the  recognizance,  the 
sheriff  cannot  mal^e  execution.    Ibid, 

|aledl»ttl00  COncenung  ObltgatiOlld^  —  Vide  Pleader,  (2  6  12.-- 

2  W.  9.  16,  &c  46.) 

Slelttf  tit  tqjaitfi  Omtertttog  ObligattOtUff  ~  Vide  Chancery, 

(4  D  1»  &c.) 


OBSTRUCTION. 

Vide  AcnoK  upon  the  Case  for  a  Disturbakc  E|  (A  2.)  •—  Chimik, 

(C5,&c.  — D80 

OBVEN- 


1 1  *    •        • 


(    186    ) 
OBVENTIONS. 

Vide  Dishes,  (B  1.)  —  Prohibition,  (Gil.) 

OCCUPANT. 

Vide  Chancebt.  —  EsTAXESt  (F  1, 2.) 

ODIO  ET  ATIA. 

Vide  Imprisonment,  (L  S.) 


OFFICR 

Vide  Action  upon  the  Case  for  a  Deceipt,  (A  6.)  —  Action  upon- 
THE  Case  for  a  Disturbance,  (A  5.)  —  Action  upon  the  Case  for 
Negugence,  (A  2.)  —  Condition,  (S  1,  2.)  —  Franchises,  (F  SO,. 
&c.) — Leet,  (L  11.) — London,  (K  1,  &c. — L  4.) — Officer,  per 
totum.  —  Parliament,  (L  29,  &c.  33.  37.)  —  Pleader,  (2  P  1.  — 
2  W  25. 27.)  —  PREROGATIVF-,  (D  67,  &c  83,  84.  89.)  — Privilege,^ 
(B). —  Prohibition,  (F  4.  —  G  4.) 


OFFICER 

(A  L)  SDf&cev,  ho\o  createD.  p.  188. 

(A  2.)  Without  brocage,  or  afiection :  —  Herein,  what 
offices  are  saleable,  p.  189* 

(B)  (9rant  Of  an  office. 

(B  I.)  To  whom  it  may  be  made.  p.  189. 

(B  2.)  To  a  woman,  p.  189. 

(B  3.)  To  an  infant  p.  189. 

(B  4.)  To  several,  p.  190. 

(B  5.)  To  whom  not :  —  To  a  person  who  is  incom- 
petent, p.  190. 

(B  6.)  Or  has  an  office  incompatible :  —What  shall  be 
such.  p.  190. 

(B  7.)  Foir  what  estate  it  shall  be  granted :  —  In  fee 
p.  191. 

(B  8.)  In  tail.  p.  191. 

(B  9.)  For  life.  p.  192. 

(B  10.)  Quamdiu  se  bene  gesserit.  p.  192.. 


(B  11.)  At  will.  p.  192. 
(  " 


^B  12.)  For  years,  p.  192. 

[  (B  12.  b.)  Where  no  estate  is  expressed.]  p.  192* 

(B  IS.)  When  in  reversion,  p.  193. 

(B  140  When  not  p.  193. 

(C  a.) 


I 


OFFICER.  187 

(C  a.)  mho  mag  a00t0n  bi0  office,  p.  193. 

L(C  b-)  Prftjilegejg!  mn  oblmtion&  of  officew.]  p.  194. 

(13)  S)eputg. 

(D  1.)  Who  may  make  one.  p.  194. 
(D  2.)  Who  not.  p.  194. 
(D  8.)  Power  of  a  deputy,  p.  195. 
(D  4.)  How  his  act  affects  his  principal,  p.  195.« 
(D  5.)  How  a  deputy  ought  to  act ;  and  responsibi- 
lity of.  p.  195. 

£(E  a.)  ^ij3!cenaneou0  point0.]  p.  195. 
(Eb.)  flDfficew  of  state,  p.  196. 

(E  1.)  High  treasurer,  p.  196. 
(E2.)  High  constable,  p.  196. 
-     (E  3.)  Marshal,  p.  197* 

(E  4.)  High  steward :  —  The  antiquity  and  authority 

of  his  office,  p.  197» 
(E  5.)  Upon  the  trial  of  a  peer.  p.  198. 
(E  6*3  Upon  claims  at  a  coronation,  p.  198. 
(E  7.)  High  chamberlain,  p.  198. 
(E  8.)  *  Secretary  of  state,  p.  198. 
(E  90  President  of  the  council,  and  privy  councillors^ 

p.  199. 

(F)  2Dfficeriflf  of  tbe  ftoujefeboID.  p.  199. 

(G)  Coroner,  p.  199. 

(G  1.)  Coroner  in  the  king's  house,  p.  199. 
(G  2.)  Coroner  in  a  county,  p.  200. 
(G  3.)  How  chosen,  p,  200. 
(G  4.)  Who  may  be  chosen,  p.  200. 
(G  5.)  Jurisdiction  of  the  coroner :  — .  To  take  an  ap- 
peal, &c.  p.  201. 
^  (G  6.)  By  an  approver,  p.  201. 
(G  7.)  Abjuration,  p.  202. 
(G  8.)  Breach  of  prison,  p.  202. 
(G  9.)  Treasure-trove,  p^  202. 
(G  10.)  Wreck,  p.  202. 
(G  11.)  To  take  an  indictment,  p.  202. 
(G  12.)  Inqjuisition.  p.  203. 
(G  13.)  Process  to  coroners*  p.  205. 
(G  14.)  Coroner,  how  punished : — For  misdemeanor 

in  office,  p.  205. 
(G  15.  a.)  For  taking  fees  not  due.  p.  206. 

'(G  15.  b.)  For  not  attaching^the  sheriff.]  p.  206. 
■  \<j.  16#)  Exemption.]  p.  207.* 

(H)  Cy-- 
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(H)  (fraction  ftp  an  officer,  tobat  letball  ite.  p.  207. 
(I)  QBribece,  to!>at  i8f)an  be.  p.  207. 
(K)  !|)oto  an  office  ^aVi  tt  lo0t 

(K  1 0  By  sale  within  the  at  5  &  6  Ed.  6. 16.  p.  208. 

(K  2.)  By  forfeiture,  p.  210. 

(K  3.)  By  misdemeanor  in  his  office,  p.  SIO. 

(K  4.)  By  non-attendance  upon  the  king  in  his  wars, 

p.  211. 
(K  5.)  By  acceptance  of  another  office  incompati-^ 

bl^  t—-  What  shall  be  such.  p.  211. 
(K  6.)  By  destruction  of  the  thing  for  which  the  office 

was  granted,  p.  211. 
(K  7.)  By  neglect  of  oaths^  and  saerament.  p.  211. 
(K  8.)  Who  shall  take  advantage  of  a  forfeiture,  p.  212* 
(K  9.)  So  an  office  may  become  void  by  surrender. 

p.  213. 
(K  10.)  By  the  death  of  the  king.  p.  213. 
(K  11.)  By  what  means  advantage  shall  be  taken  of  a 

forfeiture :  —  By  sdre  facias,  p.  214. 
(K  12.)  By  inquisition,  or  office,  p.  214. 
(K  13.)  By  information,  p.  215. 
,  ^  (K  14.)  When  without  office,  or  scire  facias,  p.  215. 

(K  15.)  By  action,  p.  215. 

(A)  laDfiScer,  iioiti  createD. 

The  king  is  the  fountidn  of  all  power  and  authority,  and  by  his  pre- 
rogative has  the  nomination  of  all  officers  originaUy.  Vide  Prerogative^ 
(D  37.)    Vide  Justices. 

[So,  the  king  may  exempt  firom  serving  particular  offices,  provided 
there  is  a  sufficient  number  of  persons  left  to  serve  the  o£Sce.  1 T.  R.  679. 

The  king  cannot  create  an  officer  without  the  words,  constituimus 
such  an  one  in  such  an  office,  &c.  for  the  words  concessimusy  the  office  to 
him,  without  the  other,  are  not  sufficient.  2  Rol.  152.  L  40.  Hard. 
351.  356. 

He  cannot  j;rant  ancient  offices  in  other  manner  or  form  than  was 
usual,  if  the  form  be  not  altered  by  parliament :  as,  creating  by  writ 
where  before  it  was  by  patent.    4  Inst.  75. 

Or,  for  life,  where  always  before  it  was  granted  at  will  only.  4  Inst.  87. 

The  grant  of  an  office,  una  cumfeodispertinen.9  does  not  grant  any 
fees,  if  it  be  not  an  office  by  prescription.    Jon.  261. 

He  cannot  grant  an  office  to  a  biship  for  his  life,  to  his  successors 
for  ever;  for  he  takes  the  office  in  his  natural,  and  not  in  his  politic 
capacity;  and  therefore,  the  grant  over  to  his  successors  is  void.  R. 
Mo.  809. 

But  in  a  grant  of  the  mkstership  of  an  hos^tal,  &c.  words  of  no- 
mination are  sufficient ;  for  be  shall  be  in  by  the  constitution  upon  the 
foundation.    R.  Ca.  Ch.  215. 

So, 
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So,  in  a  gntoC  of  a  n«^  office,  the  gift  of  a'  fee^  eanttd  or  CDtnudy 
is  not  necessary.  Cont  27  H.  8.  28.  R.  ace.  Mo.  609.  -^  Ace.  for  he 
shall  have  a  quantUM  meruit  for  his  labour.     Hard.  351.  SS6. 

So,  a  grant  of  a  relative  office,  as  parker,  housekeqieri  Sec  is  suf- 
ficient by  the  word  concessimus.    Hard.  356. 

(A  2.)  Without  brocage  or  affection :  — [^Herein  what  offices 

are  saleable.] 

8y  the  st  12  R.  £•  2.  the  diaaedilor,  treasurer,  ptlfy  seal,  lord 
steward,  chamberlain,  clerk  of  the  rolls,  justices  of  the  one  bench 
and  the  other,  and  barons  of  the  exchequer,  &C  shall  be  sworn,  not 
to  make  justices  of  peace,  &c.  or  other  officer  or  minister  of  the 
kinf^  for  any  gift,  iavoUr,  or  affi^^on. 

And  none  who  pursnes  by  himself,  or  other,  priTiiy  or  openly,  to 
be  pot  in  anv  offide,  shall  be  put  therein,  or  in  any  other,  but  they 
shal]  make  all  such  officers  of  die  best  and  most  sufficient. 

This  statute  is  worthy  to  be  pat  in  execution.    Co.  L.  342«  a. 

(B)  (Svaat  of  an  of&ce. 

(B  I.)  To  whom  it  may  be  made. 

The  grant  of  an  office  generally  may  be  made  to  any  person  whoin 
the  king  pleases;  for  the  kuig  has  an  interest  in  his  subject^  and  aright 
to  his  service.     1  Sal.  168.  i 

And  therefore,  an  information  lies  against  him  who  refuses  an  office, 
being  duly  eiect^* 

And  he  shall  not  be  excused  for  his  n^lect  to  qualify  himself  ac- 
cording to  law.     R.  1  Sal.  168. 

(B  2.)  To  a  woman :  — [Whal  o£Sces  a  woman  may  execute.] 

So,  the  grant  of  an  offiee  of  government,  which  may  be  exercised 
by  a  substitute  or  deputy,  to  a  woman,  will  be  good :  as,  a  woman  may 
be  made  r^ent  of  the  Ungdom.     Cal.  201. 

So,  an  <%ce  of  inheritance  may  descend  to  a  woman,  and  by  con- 
sequence may  be  granted  to  her ;  as,  the  office  of  marshal  of  Ei^land. 
CaL20l.^ 

So,  a  woman  may  be  a  gaoler     2  Inst.  382. 

A  commissioner  of  the  sewers.     Cal.  202. 

So,  she  may  have  the  custody  of  a  castie.     R.  2  Cro.  18. 

So,  she  may  be  a  forester,  who  shall  make  a  deputy  to  attend  the 
eyre,  and  he  shall  be  there  sworn.    4  Inst  311. 

[A  woman  may  be  sexton  of  a  parish,  and  may  Vote  in  the  election 
of  one.     Str.1114.] 

[So,  a  woman  may  be  appointed  an  overseer  of  tiie  poor.  2  T.  R. 
985.  where  sdl  the  eases,  als  to  the  offices  women  are  capable  of 
filling,  are  collected.]  ^ 

(B  9.)  To  Ml  infant 

So,  a  ministerial  office  may  be  granted  to  aftin&ftl,  49eMntL  per  $e 
'  vA  depuiaL  sumn*     R.  2  Roll  155.  1. 10* 

As,  the  office  of  regbter  of  a  bishq),  granted  to  A.  exerceni^per  fe 

vd 
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vd  deputat.  smm  after  the  death  of  iB.,  will  be  good,  whether  A,  be  of 
{iiU  age  at  the  death  of  B.,  or  an  infant.     R.  2Rol.  15S.  L  10.  2(X. 
Jon.  SIX.     Cro.  Car.  280.  B56. 

Soy  the  steward  of  a  court-baron.  Cont  Co.  L.  S.  b.  R.  Cro.  Car* 
556.    Vide  Copyhold,  (R  5.) 

So,  the  custody  of  a  gaol.    2  Inst.  382. 

(B  4.)  To  several. 

So,  a  ministerial  office  may  be  granted  to  two  or  more;  as,  the  office 
to  be  clerk  of  the  crown  in  B.  R.  or  Chancery.  1 1  Co.  S.  b.  2  KoK 
152.  1. 50.    Vide  4  Mod.  17. 

Steward  of  a  court-baron.    2  Jon.  1 27.    Vide  Copyhold,  (R  5.) 

Custos  brevium.     Sho.  289.     Cont  Hy.  149.  b. 

So,  an  office  established  by  act  of  parliament,  though  it  be  in  part 
judicial ;  as,  auditor  of  the  court  of  witds.  R.  1 1  Co.  5.  2  RoL  1 52, 
L  ult    Adm.  4  Mod.  17* 

So,  chancellor  of  a  bishop,  where  it  is  warranted  by  usage.  R, 
4  Mod.  18.     Sho.  289.     Sal.  465. 

So,  a  corody  certain  may  be  granted  to  two.    Dy.  149.  b. 

So,  a  grant  to  two,  to  be  one  of  the  auditors,  or  a  clerk  of  th^ 
crown,  &c.  will  be  good ;  fer  they  are  but  one  officer,  though  two  per- 
sons.   R.11CO.S. 

If  a  grant  be  to  two,  without  saying,  and  to  the  surnvor,  if  one  die, 
the  survivor  shall  not  have  it.     Sal.  465.     R.  1 1  Co.  8.  b. 

But  a  judicial  office,  established  at  common  law,  cannot  be  granted 
to  two  or  more;  as,  the  office  of  chief  justice,  or  odier  judge.  4  Mod. 
17.    2  RoL  152. 1.  47. 

Nor,  the  office  of  admiral,  for  it  is  judicial.    4  Inst  146. 

Nor,  the  office  of  prothonotary.    2  Rol.  152.  1.  45.  in  C.  B.  for 
it  is  not  warranted  by  usage ;  but  the  office  of  prothonotary  in  B..  R* 
mi^  be  in  two  persons,     ^r  Holt,  Sho.  289. 
'  Nor,  a  corody  uncertmn.    Dy.  149.  b. 

If  the  king  grants  an  office  to  two  and  the  survivor,  and  afterwards 
grants  to  A.  when  the  office  vacare  contigerit;  the  ffrant  shall  not 
take  effect,  though  it  may  be  granted  in  reversion,  till  both  die,  &c«; 
for  during  the  life  of  either,  the  office  is  not  entirely  vacant. 
11  Co.  4.b. 

(B  5.)  To  v^hom  not :  — -  To  a  person  who  is  incompetent. 

But  an  office^  which  concerns  the  administration  or  execution  of 
justice,  the  king's  revenue,  the  public  good,  the  interest  or  safety  of 
the  subject,  if  it  be  granted  by  the  king,  or  a  common  person,  to  him 
who  has  not  knowle^e  to  execute  it,  it  will  be  void.  2  Rol.  153. 1.  SO. 
Co.  L.  8.  b.     2  And.  119. 

And  the  court  may  reftise  his  admittance^  if  he  does  not  make  a  suf- 
ficient deputy.    Hard.  130. 

(B  6.)  Or,  has  an  office  incompatible: — What  shall  be  such. 

So,  the  grant  of  an  offite  to  one  who  has  another  office  incompatibly 
is  not  good ;  for  the  first  office  will  thereby  be  void.  Doug.  39S. 
(383.)  n. 

4  As, 
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As,  if  a  forester  by  patent  for  life,  be  made  justice  in  eyre  of  the 
same  forest,  pro  hdc  vtce^  the  office  of  forester  will  be  void;   for  it  is 
^compatible,    being  subject  to  correction  by  the  justices  in  eyre. 
4  Inst.  310. 

So,   if  the  warden  of  a  forest  be  made  justice  in  eyre.    Ibid. 
Or   the  steward,  or  justice  of  the  forest  be  made  justice  in  M'e. 
Ibid. 

If  a  justice  of  C.  B.  be  made  a  justice  of  B.  R.    Dy«  159.    Cro.  Car. 
127,  128- 

If  the  remembrancer  of  the  exchequer  be  made  a  baron  of  the  ex- 
xhequer,  the  first  office  becomes  void.     Dy.  197.  b. 

£k>,  if  a  town-clerk  be  made  alderman.    Dyl  332.  b.  in  marg.    Vide 
post,  (K  5.)    Vide  Franchises,  (F  27.) 
Ohr,  mayor.     Semb.  1  Sid.  305. 
COr,  if  a  jurat  be  elected  town-clerk.     2  T.  R.  81.] 
So,  if  a  forester,  keeper  of  a  walk,  or  other  inferior  officer,  in  a 
4brest  accq)t  of  being  verderor.    R.  Jon.  295. 

So,  a  justice  of  B.  R.  or  C.  B.  cannot  take  another  office,  or  fee,  ex:- 
cept  of  the  king.    4  Inst.  100. 

So  the  chiefjustice  of  C.  B.  cannot  be  prothonotary,  or  clerk  of  the 
papers  in  the  same  court     1  Sid.  305.* 

A  bishop  cannot  have  a  benefice  by  commendam  in  his  own  diocese; 
for  he  cannot  visit  himself.    Ibid. 

But  the  chief  justice,  of  C.  B.  being  made  keeper  of  the  great  seal 
continues  chiefjustice.  *  Cro.  Car.  600.     1  Sid.  338.  ' 

So,  a  justice  of  C.  B.  may  be  chief  baron  of  the  exchequer.  1  H.  7. 
10.  b. 

So,  by  a  custom,  the  same  person  may  be  a  judge,  and  an  officer  to 

execute  process,  for  he  acts  in  different  respects ;  as,  where  baili£&,  or 

mayor  and  buliffi  are  judges  in  the  court  of  a  borough,  they  may  also 

be  officers  to  execute  the  process  of  the  same  court     K.  Cro.  Car.  138. 

Jon.  193. 

The  bailiff  of  a  manor  may  be  steward  of  the  same  manor.  2  Cro. 
178. 

A  mayor,  who  is  judge  of  the  court,  may  also  be  the  gaoler,  who 
Jias  the  custody  of  the  prisoners  committed  by  the  same  court.    R.  Cro. 
EL  76. 

(B  70  For  what  estate  it  shall  be  granted : —  In  fee. 

The  king  may  grant  an  office,  which  relates  to  the  execution  of  justice 
in  fee;  as,  the  office  of  sheriff     9  Co.  97.  b. 

Or,  the  office  of  the  custody  of  a  gaoL     9  Co.  97.  b. 

(B.  8.)  In  taU. 

So,  an  office,  may  be  granted  to  one  and  his  hdrs  male  of  his  body : 
as,  a  graat  of  the  office  of  chamberiain  of  the  exchequer.  11  Ed.  4. 
1.  a. 


*  Knevit  was  chief  justice  and  chancellor  together 'in  the  time  of  Edward  the 
Third.  Djer^  in  marg.  1 59.  a.;  and  Lord  Hardwieke  in  the  tiaie  of  George  the  Second. 
2T.R  86. 

(B9.) 
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(B  9.)  For  life. 

So^  an  office^  that  oonoerns  the  administration  of  jiistioe^  may  be 
granted  to  one  for  his  life.    9  Co.  97.  b. 

So,  it  may  be  assigned  to  trustees  in  trust  ftfr  the  assignor  for  bis 
life;    Dub.  3  Mod.  145. 

(B  10.)  Quamdiu  se  bene  gesserit 

So,  by  an  address  to  the  kuig  by  the  parliament,  it  was  desired,  that 
the  office  of  judges  should  be  granted  quamdiu  se  bene  gesseritU.  S  Rush* 
336.  [Vide  the  st.  1  Geo.  S.  23.  whereby  the  commissions  of  judges 
are  continued,  notwithstanding  the  demise  of  the  king.] 

(Bll.)  AtwiU. 

So,  an  office,  that  concerns  the  administration  or  execution  of  justice^ 
may  be  granted  at  will.    9  Co.  97.    3  Mod.  149. 

jf  it  &  granted  durante  bene  fiacitOj  it  shall  not  be  determined  at 
the  will  of  Uie  party,  but  only  at  the  will  of  the  king;  and  therefore, 
the  party  may  surrender,  and  if  forfeited,  it  shall  be  found  by  inqui- 
sition; and  tSl  a  surrender^  or  forfeiture,  he  continues  officer.  R.  Sal* 
466. 

(B.  12.a.)  For  years. 

But  an  office,  to  which  a  trust  is  annexed,  or  which  concerns  the 
administradon  of  justice,  cannot  be  granted  for  years;  for  then  it 
would  go  to  the  executor,  or  administrator,  or  ordmary,  and  might  be 
seized,  upon  outlawry,  &c.    R.  9  Co.  97* 

And  therefore,  a  grant  of  the  office  of 'marshal  of  B.  R.  ibr  years 
will  be  void.     R.  9  Co.  97*     R.  Cro.  Car.  587.    Jon.  463. 

Or,  a  grant  of  the  office  of  chirographer,  custos  brevium^  or  king^s 
silver.    9  Co.  97.  b. 

So^  aerant  of  the  office  of  clerk  of  the  crown.    Ibid. 

And  of  clerk  of  the  pipe,  remembrancer,  fee  in  the  exchequer.  Ibid. 

Yet  an  office  whidi  does  not  concern  justice^  may  be  granted  for 
years :  as,  the  office  of  garbler  of  spices  granted  by  the  mayor  and 
commonalty  of  London,  pursuant  to  the  st.  1  (2d)  Jac.  19.  [or  6  And. 
16.]     R.  Hard.  48. 

The  office  of  aulnage,  prisag%  &c.  for  no  attendance  upon  a  court  is 
required.    Hard.  48,  49. 

The  office  of  policies  of  insurance.     1  Ver.  12.    R.  Hard.  351.  357* 

The  office  of  king's  printer.     Hard.  352. 

So^  the  office  of  postmaster.    Ibid. 

[(B.  IS.  b.)  Where  no  estate  is  expressed.]] 

[An  appointment  to  an  office  without  limitation  as  to  time,  is  usually 
considered  as  an  appointment  far  life.  But  where  it  would  be  incon- 
venient to  consider  it  a  permanent  one,  the  rule  is  different;  as  where 
the  appointee  finds  sureties  for  his  duly  aocountinc;  here  his  sureties 

may  die,  or  he  fidl  iiito  bod  circumstances.    4  M.  &  S.  324.] 

'  (B13.) 
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*  (B  13.)  When  in  reversion. 

A  ministerial  office  may  be  granted  in  reversion.  1 1  Co.  4.  a.  2  Rih 
154.  L  5. 

As,  the  office  of  register  of  a  bishop.  R.  2  Rol.  154f.  I.  20.  R.  Jon* 
264.      Cro.  Car.  259.  279.    Jon.  311. 

Ste^rard  of  a  court-baron.     2  Lev.  24*5. 

Xhe  office  of  commissary  or  official  to  a  bishop,  where  the  grant  in 
reversion  is  warranted  by  usage.  R.  Jon.  264.  Cro<  Car.  259.  R# 
4  Mod.  17.    Vide  Estates,  (G  5.) 

So^  by  custom  and  usage,  a  judicial  office  may  be  granted  in  rever* 
sion.     Hard.  357. 

(B  14.)  Wlien  not 

But  a  judicial  office  cannot  be  granted  in  reversion.     11  Co.  4.  a. 
^or,  an  office  partly  judicial,  and  partly  ministerial;  as,  the  office 
of  auditor  of  the  court  of  wards.    R.  11  Co.  4.b. 

Or,  the  master,  surveyor,  or  attorney  of  the  court  of  wards.     1 1  Co^ 
4.  a. 

Steward  of  a  court-leet.    R.  2  Lev.  245.    Ace.  Dv.  80.  b. 
So,  the  reversion  of  an  office  cannot  be  granted,  by  the  name  of  fi 
reversion  :  for  there  is  no  reversion  in  it.     Cro«  Car.  279. 

So,  the  office  of  register  shall  not  be  grant^  in  reversion,  where 
the  usage  does  not  warrant  it.     Jon.  311.     Cro.  Car.  259.  279. 

So,  if  an  office  be  granted  In  reversion,  the  grantee,  upon  the  death 
or  forfeiture  of  the  former  officer,  must  discharge  his  duty  at  his  peril, 
without  notice  given  to  him  of  the  vacancy.     1  Sid.  81. 

(C  a.)  mho  msi^  assign  W  of&ce. 

An  office  in  fee  granted  by  a  subject  generally,  may  be  assisted, 
Semb.  9  Co.  48.  b.     Jon.  113.     Hard.  425. 

Though  it  be  an  office  of  trust ;  for  heir  includes  assigns.     Jon.  113. 

So,  it  may  be  settled  and  confined  to  the  heir  male  of  the  body  of  the 
grantee.    Jon.  114. 

Or,  granted  by  him  to  A.  and  B.  to  be  re-granted  to  himself  and  the 
heirs  male  of  his  body.     Ibid. 

Or,  a  covenant  may  be,  to  stand  seized  of  it  to  the  use  of  another. 
Jon.  1 18.     Comb.  96.     3  Mod.  145.  ' 

'  So,  an  office  granted  to  one  and  his  assigns  may  be  assigned.     Hob* 
170.     Jon.  113. 

And  the  office  of  a  teller  in  the  exchequer  may  be  granted  to  a  man 
and  his  assigns.  ,  1  Ver.  12.     Hard.  425. 

But  an  office  of  trust  cannot  be  assigned,  without  the  assent  of  him  who 
granted  the  office.    Jon.  121 .     R.  1 1  £d.  4. 1 . 

Or,  if  the  patent  does  not  mention  deputy,  or  assigns.  Jon.  1 1 3. 
11  Ed.  4.1. 

Though  it  be  granted  in  fee.     Jon.  121.     Hard.  426. 

As,  ii  the  marshal  of  B.  R.  in  fee  assigns  his  office  without  assent  of 
the  court     Dub.  3  Mod.  151.        ' 

So,  the  office  of  carver,  granted  to  A.  and  his  heirs,  cannot  be 
assigned  to  another ;  for  it  is  an  office  of  trust  and  confidence.  Jon. 
121. 

Nor,  the  office  of  forester.     4  Inst.  315. 

VoL.V.  O  [(Cb.) 
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[(C  b.)  PrMegeiS  anD  oftliffotiong  Of  officerjSO 

[An  officer  is  entitled  to  his  privileges,  though  he  has  not  taken  out  his 
writ  of  privilege.     8  T.  R.  375.] 

[Where  a  duty  is  thrown  upon  a  body,  consisting  of  several  persons, 
each  is  individuiuly  answerable  for  a  breach  of  that  duty,  unless  he  did 
all  that  in  him  lay  to  discharge  it.     5  T.  R.  607.] 

pNfo  officer  can  certify  his  own  mistake.  He  must  make  an  affidavit  of 
4he&ct     lAnst.79.] 

(D)  Deputg. 

(D  1.)  Who  may  make  one. 

Every  officer,  who  may  assign  his  office  to  another^  may  make  a 
deputy  i  for  cut  licet  quod  est  mqjus^  quod  minus  est  magh  licet.  9  Co. 
48.  b. 

And  therefore,  every  officer  in  fee  may  make  a  deputy.     Ibid. 

So,  he  who  holds  in  fee  by  a  personal  service,  may  make  a  deputy; 
for  the  estate  may  descend  to  a  woman,  infant,  &c.  who  may  be  incapable 
to  do  it  in  person.     2  Inst.  34. 

So,  where  nothing  is  required  in  an  officer  but  superintendancy,  he 
may  make  a  depu^.     3  Mod.  1 50. 

Andj  therefore,  a  constable  may  make  a  deputy ;  for  he  is  not  a  judi- 
cial officer.  R.  1  Rol.  591.  A.  Mo.  845.  3  Bui.  78.  I  Rol.  274. 
Per  two  J.  1  Lev.  233. 

So,  a  woman  forester  in  fee,  may  make  a  deputy  in  the  eyre^  who 
shall  be  sworn.    4  Inst  311. 

So,  every  ministerial  officer  may  make  a  deputy;  as,  a  chamberlain, 
or  alderman.     1  Rol.  274. 

Ah  auditor  in  the  exchequer.     4  Inst.  106. 

An  escheator,  sheriff,  &c.     1  Rol.  274.     4  Inst.  226. 

A  dean.     1  Rol.  274. 

A  parish-clerk.    Dub.  F.g.  273. 

So,  if  an  office  of  labour  of  small  regard  be  granted  to  a  peer,  he 
in  respect  of  the  dignity  of  his  person  may  make  a  deputy :  as,  if  a  peer 
be  made  steward  of  a  court-baron,  parker,  &c.     9  Co.  49. 

[If  parceners  cannot  agree  in  nominating  a  deputy  or  clerk,  chancery 
will  direct  them  to  draw  lots  who  shall  nominate  first     2  Atk.  482.] 

Vide  post  (D  2.) 

(D2)  Who  not. 

But  a  judicial  officer  cannot  make  a  deputy;  as,  lord  chancellor, 
4  Inst  88. 

A  justice  of  the  one  bench  or  the  other. 

A  justice  in  eyre^  till  authorised  by  statute.     1  Rol.  274. 

High-steward  of  the  realm ;  for  he  is  a  judge  upon  the  trial  of  peers. 
4  In&t.  59.  in  marg. 

So,  a  ministerial  officer,  where  the  office  is  granted  to  be  executed  by 
him  in  person,  cannot  make  a  deputy.     3  Mo£  150. 

Nor,  if  it  imports  a  trust  or  confidence  in  the  person ;  as,  to  be 
squire  to  the  king's  bbdy,  if  a  deputy  is  not  allowed  by  his  patent 
11  Ed.  4.  1. 

Yet 
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Yet  if  a  judicial  ofike  be  granted  tmend.  per  se  vel  deputatem,  he 
xy  make  a  deputy :  as,  the  recorder  of  London.     1  Lev.  76. 
So,  the  recorder  in  several  other  cities  and  boroughs.     Ibid* 
Steward  of  the  borough-court  in  Southwark.     Ibid. 
So,  steward  of  the  palace  court.     Cont.  per  two  J.  but  by  thie  other 
Ibid. 


So,  where  ancient  usage  allows  a  deputy,  a  judicial  officer  na^y  make 
one;  as,  constable,  and  earl  marshal.     4  Inst.  126.  128. 

(D  3.)  Power  of  a  deputy. 

A  deputy  has  power  to  do  )every  act  which  his  principal,  might  do« 
R- 1  Sal.  95. 

And  he  cannot  be  restrained  to  some  particulars  of  his  office;  for 
that  would  be  repugnant  to  his  being  deputy.     Ibid. 

So,  a  deputy  may  depute  another  to  do  a  particular  act  in  his  office* 

I  Sal.  96. 

But  a  deputy  cannot  make  a  deputy ;  for  that  imports  an  assignment  of 
all  his  authority,  which  Is  not  assignable.     Ibid.    39  H.  6.  3d,  34). 

[If  a  deputy  covenants  to  execute  the  office  for  certain  fees,  and  to 
account  for  the  rest,  and  new  duty  and  new  fees  are  afterwards  added 
by  statute,  the  deputy  shall  account  for  the  new  fees.  Per  Hardwicke 
C.  J.  and  Eyre  C.  J.     Str.  1027.] 

(D  4.)  How  his  act  affects  his  principal. 

An  officer^  generally,  shall  answer  for  his  deputy.*    2  Inst.  ^QS. 

So,  generally,  an  act  of  the  deputy  without  the  assent  of  his  superior, 
"will  not  be  a  forfeiture  of  the  office ;  as,  an  act  of  an  under-sheriff 
or  under-bailifF  is  not  a  forfeiture  of  the  office  of  sheriff  or  bailiff  in 
fee.     2  Inst.  190. 

(D  5.)  How  a  deputy  ought  to  act,  and  responsibility  ot. 

A  deputy,  regularly,  ought  to  act  in  his  office  in  the  name  of  his 
principal.     1  Sal.  96. 

As,  an  under-sheriff  does  all  acts  in  the  name  of  the  sheriff.     Ibid. 
And  all  his  acts  are  in  right  of  his  principal,  and  as  his  serv^mt. 

II  Ed.  4.  l.b. 

But  an  act  by  a  deputy  in  his  own  name  will  be  good,  except  in 
special  case.     1  Sal.  96. 

[(E  a.)  ^ij6fcenaneait0  points.] 

[Suspension  is  not  equivalent  to  deprivation ;  so  that,  during  a  sus- 
pension, the  office  is  still  full.     2  T.  R.  351.] 

[Where  two  offices  are  incompatible,  the  acceptance  of  the  last  im- 
plies a  surrender  of  and  vacates  the  first,  whichever'  be  the  superior 
office  of  the  two.     2  T.  R.  81.     Dougl.  398.] 

[No  action  lies  for  the  owner  of  an  office  against  an  intruder  for 
gratuitous  donations  received ;  seous^  for  known  and  accustomed  fees. 
6  T.  R.  681.] 

[A  promise  to  pay  a  premium  on  the  sum  which  a  purchaser  (to  be 
procured  by  the  plaintiff)  would  give  for  defendant's  place  of  surveyor 
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of  baggage  in  the  port  of  London,  is  void  under  Sic  6  Edw.  6.  c.  16. 
s.  2.     2Wils.  133.] 

[Where  A.  through  the  interest  of  B.  was  appointed  to  the  office  of 
customer  of  Carlisle,  having  previously  signed  an  agreement  that  his 
name  was  made  use  of  in  trust  for  B.,  and  that  he  would  appoint  such 
deputies  as  B.  should  nominate,  and  would  empower  B.  to  receive  the 
fees  of  the  office  to  his  own  use ;  this  agreement  was  holden  void, 
1.  At  common  law.  2.  On  statutes  12  Rich.  2.  c.  2.,  and  5  Sc  6 
Edw.  6.  c.  16.     1  H.  B.  327.] 

[One  in  the  exercise  of  a  public  office,  though  without  authority, 
obliges  hfanself  to  discharge  the  duties  annexed  to  it  Therefore,  an 
indictment  against  an  officer  for  a  breach  of  duty,  need  only  state  that 
he  exercised  the  office.     5  T.  R.  607.] 

[Where  the  statute  or  common-law  requires  a  particular  act  to  be 
done  by  an  officer,  it  is  a  sufficient  averment  in  an  indictment  for  ne- 

Slecting  it,  that  it  was  his  duty  to  perform  it     But  where  the  act  of 
uty  is  defined  by  either,  but  arises  out  of  special  circumstances,  those 
circumstances  must  be  set  forth.     5  T.  R.  607.] 

[For  a  misfeazahce  in  office,  an  action  will  lie  against  the  deputy,  if 
he  is  a  substantive  officer,  as  well  as  against  the  principal.  5  Burr.  2721. 
8  Wils.  454.     2  Blk.  910.] 

(E  b.)  SDmcm  of  State. 

Officers  are  public  or  private. 

Public  are,  officers  of  state,  officers  of  justice,  or  officers  of  the 
king's  household. 

As  to  the  chancellor,  master  of  the  rolls,  and  other  officers  in 
Chancery,  vide  Chancery,  (B  1,  &c.)  ^     ^ 

As  to  the  judges  and  officers  in  B.  R.,  C.  B.,  and  exchequer,  vide 
Courts,  (B  4.  —  C  2,  &c.  —  D  8,  &c.) 

As  to  justices  of  assise,  vide  Assise,  (B  21,  &c.) 

As  to  justices  in  eyre,  oyer  and  terminer,  gaol-delivery,  &c.  vide 
Justices  (E  1,  &c.— F— G  1,  &c.— H.) 

As  to  justices  of  peace,  vide  title  Justice  of  Peace. 

As  to  sherifi^  vide  Viscount. 

(E  1.)  High  treasurer. 

A  prime  officer  of  state  is  the  high  treasurer.    Vide  Courts,  (D  8.) 
The  chief  justicier  had  the  management  of  the  king's  treasure,  as 
it  seems  tanp.  W.  1  &  2.     Mad.  54. 

Temp.  Steph.  and  H.  2.  &c.  he  was  a  distinct  officer.    Mad.  54. 

(E  2.)  High  constable. 

The  office  of  high  constable  was  hereditary  at  first.  Sp.  Glos.  184. 
Mad.  27. 

So,  formerly,  there  was  a  high  constable  by  tenure. 

And  if  a  manor  held  by  such  service  descended  to  co-heirs,  the 
husband  of  the  eldest,  or  if  none  of  the  women  was  married,  a  deputy 
might  officiate,  such  as  should  be  approved  by  the  king.     Sp.  Gl.  184. 

The 
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The  office  of  constable  was  eminent  ia.  war  and  peace.  Sp.  Gl. 
185.     Mad.  27. 

So,  it  may  be  granted  for  special  cause  hoc  viccy  as  it  was  7  Car.  -^ 
2  Rush.  112. 

[A  high  constable  may  be  appointed  ck  novo  for  a  town  erected  into 
a  county  of  itself  by  charter  many  years  before,  although  no  such  officer 
from  the  time  of  granting  the  charter  had  been  appointed.  6  T.  R. 
228.] 

But  by  the  st.  13  R.  2.  st  1.  c.  2;  upon  complaint,  that  the  court 
of  the  constable  and  marshal  had  incroached  to  itself  contracts,  cove- 
nants, trespasses,  debtsj  detinues^  and  other  actions,  &c.  it  is  declared, 
that  the  conusance  of  contracts,  touching  deeds  of  arms,  or  war  out 
of  the  realm  or  within,  which  cannot  be  determined  by  common  law, 
with  other  usages  to  those  matters  pertaining  which  other  constables 
have  used,  belong  to  the  constable.     Vide  Courts,  (£  1,  &c.) 

(E3.)  Marshal. 

« 

Many  of  the  king's  officers  are  called  marshals.     Mad.  23^ 

The  principal  is  mareschallus  regis  vel  mareschaUus  AngluSy  called 
'  earl  marshal.     Mad.  SO. 

And  this  office  was  granted  for  life,  in  tail,  or  in  fee.     4  Inst  128. 

Was  exercised  in  war  in  the  army,  in  peace  within  the  king*s  court. 
Mad.  33. 

In  the  king's  court,  he  provides  for  the  security  of  the  king,  for  the 
distribution  of  the  apartments^  for  the  order  and  peace  of  the  house, 
and  for  the  determination  of  controversies  there.  Mad.  33.  Vide 
Courts,  (E  1,  &c) 

The  marshal  of  B.  R.  was  his  deputy,  and  derived  from  him. 
Mad.  33.     Sal.  439.  602. 

So,  his  office  cannot  be  granted,  reserving  the  place  of  chamberlain 
of  the  prison  of  B.  R.,  for  it  is  incident.     R.  Sal.  439. 

(E  4.)  High  steward :  —  The  antiquity  and  authority  of  his 

office. 

The  high  steward  was  an  office  at  the  time  of  the  Conquest,  or  be- 
fore^ of  great  authority.     4  Inst.  58.     Mad.  34. 

The  office  was  hereditary  from  the  time  of,  the  Conqueror  till  Kf. 
of  Bolingbrook,  son  of  J.  of  Gaunt,  D.  of  Lancaster;  for  temp.  W.  2. 
and  H.  1.  it  was  enjoyed  by  Hugh  Grantsemenel,  who  held  the  barony 
of  Hmkly  by  his  office,  and  by  th^  marriage  of  Petronel,  his  daughter 
and  heir,  to  Bellamont  earl  of  Leicester,  came  to  t^e  earLs  of  Leicester, 
till  it  was  forfdted  temp.  H.  3.  by  the  attainder  of  Simon  Montfort  earl 
of  Leicester,  who  anno  50  of  his  reign  granted  it  to  Edmund  his  second 
son,  from  whom  it  descended  to  H.  ofBolingbrook,  who  was  the  last 
that  had  inheritance  in  the  office.     4  InsL  58.     Mad.  35. 

The  authority  of  high  steward  was  to  survey  and  rule  sub  rege 
iotum  regnum  et  omnes  mlnistros  legum  tempore  pads  et  gueme^  &c. 
4  Inst.  59. 

And  therefore,  since  the  time  of  Hen.  of  B.  it  hath  been  granted 
*  only  hdc  vice.     Ibid. 

0  3'  CE  5.) 
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(E  5.)  Upon  the  trial  of  a  peer. 

Since  4he  time  of  H.  4.  he  hath  ever  been  appointed  but  hde  vice  for 
the  trial  of  a  peer.     4  Inst.  49.     Vide  Dignity,  (F  1,  2.) 

And  then  his  authority  is  confined  to  tlie  particular  indictment. 
4  Inst.  59. 

If  tlie  <:hanceIlor  is  a  peer,  he  is  usually  appointed  high  steward. 

Or,  the  lord  treasurer.     Mo.  620. 

Or,  any  other  lord  may  be  appointed. 

And  he  shall  be  appointed  by  patent,  hdc  vice,  nd  audienJL  et  termi" 
nand.  the  high  treason,  &c.  for  which  such  an  one  is  indicted,  &c. 
Mo.  620. 

And  though  he  does  not  take  any  oath,  he  must  proceed  according 
to  the  laws  and  customs  of  the  realm.    4  Inst.  59,  60. 

After  the  trial  the  high  steward  cannot  adjourn,  but  n;iust  dissolve  his 
commission.     R.  Mo.  622. 

Yet  it  was  adjourned  temp.  H.  8.  to  the  next  day  and  then  dissolved. 
Mo.  622.  and  R.  that  it  might     Kelg.  57.     S  Inst.  SI . 

So,  after  trid  the  high  steward,  if  execution  be  not  done,  by  his 
precept  may  direct  execution.     8  Inst.  31. 

And  after  all  the  service  is  p^formed,  his  commission  shall  be  dis- 
solved by  his  breaking  the  white  rod  over  his  head.     Ibid. 

[The  court  of  the  high  steward,  and  the  court  of  the  king  in  parlia- 
ihent,  ar^different.] 

[In  the  first,  by  the  commission,  (which  is  but  in  the  nature  of  a 
commission  of  oyer  and  terminer,)  the  sole  right  of  judicature  is  vested 
in  the  high  steward,  and  resideth  in  his  person,  and  without  the  com- 
mission no  step  can  be  taken  in  order  to  the  trial;  and  when  his  com- 
mission is  dissolved  (which  he  declares  by  breaking  his  staff)  the,  court 
no  longer  exists :  he  alone  is  judge  of  law  and  practice ;  the  peers 
triers,  mere  judges  of  fact,  are  summoned  by  precept  from  him  to  appear 
before  him  on  the  day  appointed  by  him  for  the  trial.  E.  Ferrer's 
Case,  1760.    Foster,  138. 

[For  the  court  of  the  king  in  parliament.     Vide  Parliament,  (L  16.] 

(E  6.)  Upon  claims  at  a  coronation. 

So,  usually  upon  every  coronation,  he  has  a  commission,  hoc  vice  to 
hear  and  determine  all  claims  of  services  to  be  done  at  the  coronation. 
4  Inst.  59. 

(E  70  High  chamberlain. 

The  office  of  high  chamberlain,  or  magistra  camermia,  was  also  here-> 
ditary,  and  by  H.  1.  granted  to  Alb.  de  Ver.  and  his  heirs,  as  now  to 
the  Karl  of  Lindsey.     Mad.  S8. 

And,  therefore,  the  office  shall  descend  to  his  heir  general,  and  not  to 
the  heir  male.     R*  Job.  ISO. 

Though  it  was  covenanted  4  Eliz.  that  I.  Earl  of  Oxford  should  stand 
seised  of  the  office  to  himself  for  life,  and  afterwards  to  the  use  of  hi^ 
son  and  the  heirs  male  of  his  body.     Jon.  110. 

(E  8.)  Secretary  of  state. 

By  the  st.  31  H.  8.  10.  a  secrcUiry  of  stale,   being  a  baron,  shall 

take 
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take  jdace  of  all  other  barons  in  parliamenty  not  having  any  superior 
office. 

And  if  no  baron  or  peer,  he  shall  sit  on  the  uppermost  part  of  the 
sacks  in  the  midst  of  the  house. 

If  the  secretaiy  be  a  bishop,  he  shall  have  precedence  of  all  the  bishops, 
except  the  archbishops.     4  Ijist.  362. 

But  the  secretary  being  a  viscount,  earl,  duke,  &c.  shall  not  have 
precedence  of  otliers  of  the  same  degree.    4  Inst  S62. 

A  secretary  of  state  ratione  officii  has  authority  to  commit  any,  ac-^ 
cased  of  treason  or  other  crime  against  the  state.  R.  1  Sal.  347.  5  Mod« 
84.    Adm.  2  Leo.  175.     1  Leo.  71« 

[Has  not  power  to  grant  general  warrant  to  apprehend  the  authors^ 
printers,  and  publishers  of  a  libel.    2  Wils.  105.    3  B.  M.  1742.] 

[Nor,  a  warrant  to  enter  the  house  of  a  person  by  name,  author  of  a 
libel,  to  seize  his  papers,  and  detain  him  and  them.    2  Wils.  244.] 

[Note.  This  warrant,  which  was  not  only  to  apprehend  Breadmore, 
the  author  of  a  seditious  libel,  but  also  to  seize  hid  books  and  papers, 
was  called  ill^al  in  the  gross ;  hut  had  it  been  (Xily  to  apprehend  the 
person,  jii.  ^] 

[He  has  no  power  to  grant  warrant  to  search  for,  and  seize  a  man's 
papers,  in  the  first  instance,  on  information  of  his  being  the  author  of 
a  libel.  .2  Wils.  275.     Loffi.  1.]  . 

CHe  is  not  a  cons^rator  or  justice  of  the  peace,  quasi  secretary,  within 
24  G.  2.  c.  44.     Ibid,] 

[He  hath  power  to  commit  for  treason,  and  seditious  libels,  but  (per 
Pratt,  C.  J.)  not  for  smaller  crimes.     Ibid.] 

[And  a  commitment  by  him  for  treasonable  practices,  without 
stating  them,  is  sufficient.    7  T.  R.  736.] 

(E  9-)  President  of  the  council,  and  privy  councillors.. 

Vide  Roy,  (E  2,  &c-) 

(F)  ©fficertf  of  tbe  boiwfeJjoID. 

In  the  king*s  house  are  many  officers :  as,  steward,  treasurer,  cham- 
berlain, master-comptroller,  cofferer,  &c.     4  Inst.  131. 

(G)  Coroner* 

The  coroner  is  an  antient  officer  of  the  crown,  who  shall  hold  pleas 
of  ihings  concerning  the  crown.    2  Inst  %\,     4  Inst  271. 

And  shall  be  of  the  county  at  large,  or  of  a  particular  jurisdiction ; 
as,  of  the  verge,  where  by  the  common  law  the  coroner  of  the  county 
does  not  intermeddle.     4  Co.  46.  b. 

(G  1.)  Coroner  in  the  king's  house* 

By  the  st  33  H.  8.  12.  the  coroner  of  the  king's  household  shall 
hereafter  be  named  by  the  lord  great  master,  or  lord  steward  of  the 
housdiold. 

And  all  inquisitions  upon  view  of  persons  slain,  in  any  palaces  or 
houses  of  the  king,  shall  ever  be  taken  by  the  coroner  of  the  household, 

O  4  .  withou; 
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without  the  assistance  of  the  coroner  of  any  shire,  by  twelve  or  more  of 
the  yeomen,  officers  of  the  king's  household,  returned  by  the  two  clerks 
comptrollers,  the  clerks  of  the  check,  and  clerks  marshal,  or  one  o£ 
them,  on  the  coroner's  precept  to  them. 

And  such  inquisition  by  the  coroner  of  the  county  is  void,  and  shall 
l^e  discharged.     R.  4>  Co.  46.  b. 

But,  if  the  same  person  be  coroner  of  the  verge,  and  also  of  the 
ounty  at  large,  an  inquisition  before  him  will  be  good.     R.  4  Co.  4^6.  a. 

So,  the  coroner  of  the  verge  shall  not]  take  an  inquisition,  where  the 
fact  does  not  appear  to  be  done  within  the  verge.     R.  4  Co.  47.  a. 

Though  the  coroner  of  the  county  join,  and  it  be  taken  in  the  name 
of  both.     Ibid. 

(G  2.)  Coroner  in  a  county. 

Temp.  R.  Alfred,  coroners  were  ordained  in  every  county.  2  Inst* 
81.  ^  ' 

And  in  some  counties  there  are  six,  in  some  four,  or  two,  in  some 
but  one;  for  no  precise  number  is  required.  2  Inst.  175.  F.  N.  B. 
163.  L. 

(G  3.)  How  chosen. 

The  coroner  shall  be  always  chosen  in  full  county  by  the  freeholders, 
upon  a  writ  de  caronatore  eligendo.  2  Inst.  174.  By  the  st.  28  £d. 
S.  6. 

And  none  can  prescribe  to  make  a  coroner.     Co.  L.  114.  a. 

And  therefore,  upon  the  death  or  amoval  of  a  coroner,  a  writ  goes 
to  the  sheriff  to  choose  anotlier  coroner.  Reg.  177*  a.  F.  N.  B. 
168.  M. 

Or,  if  more  are  dead,  &c.  to  choose  two  or  more.     F.  N.  B.  164.  A. 

The  election  shall  be  upon  view,  or  by  a  poll,  as  of  knights  of  par- 
liament or  verderors. 

When  chosen,  the  sheriff  shall  give  him  the  oath  to  do  his  office. 
F.  N.  B.  168.  M. 

And  shall  certify  his  election  into  chancery.     F.  N.  B.  168.  K. 

And  being  chosen,  his  office  does  not  determine  upoq  the  demise  of 
the  king.     2  Inst.  175.     D.  1  Lev.  120. 

,(G  4.)  Who  may  be  chosen. 

By  the  st.  W.  1.  8  Ed.  1. 10.  per  touts  les  counties  soient  eslieus  s^ffi^ 
sant  homes  coroners^  des  plus  loyals  et  plus  sages  chivallerSf  queux  melius 
sachentf  puissent^  et  violent  a  eel  office  entender,  &c. 

By  the  st.  14  Ed.  8.  8.  one  shall  be  chosen  coroner,  if  he  have  not 
land  in  fee,  in  the  same  county,  sufficient  to  answer  all  people. 

By  the  st.  28  Ed.  8.  6.  the  coroner  shall  be  chosen  of  the  most  con- 
venient and  lawful  people  in  the  same  county. 

So,  a  coroner  ought  to  be  of  sufficient  ability  and  knowledge  to  do 
bis  office.     2  Inst  1 76. 

And  therefore,  he  shall  be  discharged,  if  he  have  not  land,  cent* 
solid,  ieira  in  the  same  county.  2  Inst  176.  Reg.  177.  b.  F.  N.  B. 
163, 164.  N. 

And 


Coroner.  201 

And  where  he  cannot  answer  the  dues  in  respect  of  his  office,  the 
county,  as  his  superior,  shall  answer  for  him.  2  Inst  175.  4  Inst. 
114. 

So,  he  shall  be  discharged,  if  he  be  minus  idcmeus.    Reg.  1 77*  F.  N. B. 

163.  N. 

If  he  be  communis  mercator.     2  Inst.  32. 

1(  negotiis  occupatus^  quod  officio  coronatoris  vacarc  non  possit.  Reg. 
177.  a.     F.  N.  B.  163.  N. 

Or,  moratur  in  extremis  partibus  comitatus^  per  quod  qfficium  commode 
exercere  nequiU     Reg.  177.  b.     F.  N.  B.  164.  N. 

I^  51/  languidus^  senioy  or paralj/si,  &c.  confecL    Reg.  1 77*  b.    F.  N.  B. 

1 64.  N. 

If  he  be  elected  sheriff  or  verderor.     Ibid. 

Yet  it  is  not  necessary  that  he  should  be  a  knight.     F.  N.  B.  164.  N. 

(G  5.)  Jurisdiction  of  the  coroner :  — To  take  an  appeal,  &c. 

The  court  of  the  coroner  is  a  court  of  record.    4  Inst  271*  ^ 

And  he  has  jurisdiction  with  the  sheriff  to  take  an  appeal  of  robbery, 
or  other  felony,  in  the  same  county,  in  the  county  court ;  by  the  stl 
3  H.  7.  1.     H.  P.  C.  171.    Vide  Appeal,  (F  —  G  4.) 

And  such  appeal  may  be  by  bill.     H.  P.  C.  171.     2  Inst.  32. 

So,  by  the  st.  de  off.  coron.  be  may  take  an  appeal  of  rape.  Semb. 
H.  P.  C.  171. 

And  upon  such  appeal  the  coroner  alone  is  judge,  though  by  the 
St.  W.  1. 10.  the  sheriff  has  the  counter-rolls  of  app^ds  and  inquests, 
with  the  coroner.     2  Inst.  176. 

And  therefore,  a  certiorari  to  the  sheriff  alone,  for  removing  an  ap- 
peal, is  not  well ;  for  it  ought  to  be  to  the  sheriff  and  coroner.  2  Inst 
176.  H.  171. 

By  the  st.  4  Ed.  \.  deqff.  cor.  if  the  appeal  be  fresh,  and  there  appear 
apparent  signs,  as  effiision  of  blood,  or  open  cry,  the  appellee  shall  be 
attached,  and  find  four  or  six  pledges,  otherwise  but  two  pledges. 

On  appeal  of  wounds,  the  appellee  shall  be  kept,  till  known  if  the 
oarty  will  live  or  die ;  and  if  he  die,  shall  be  kept ;  if  he  recover,  and 
be  maimed,  or  have  a  great  wound,  the  appellee  shall  find  four  or  six 
pledges ;  if  but  a  small  wound,  two  pledges. 

One  appealed  as  accessory  shall  be  kept  till  the  principal  is  attainted. 

But  the  coroner  shall  not  proceed  beyond  an  entry  of  the  appeal  and 
the  count,  and  then  deliver  it  to  the  justices.     2-  Inst  32. 

The  coroner  may  grant  process  to  outlawiy,  but  shall  not  award  the 
exigent    H.P.C.  171. 

(G  6.)  By  an  approver. 

The  coroner  alone  may  take  an  appeal  of  an  approver  of  a  felony 
in  any  county.     H.  P.  C.  172. 

And  the  confession  of  the  felony  by  the  approver  before  him  is  not 
traversible.     H.  P.  C.  171. 

But  the  coroner  shall  not  make  process  upon  such  an  appeal  by  an 
approver,  but  shall  enter  it  upon  the  roll,  and  send  it  before  the  justices 
of  gaol-delivery,  who  shall  issue  process  to  the  sheriff  of  the  foreign 
county  to  take  the  appellee.    H.  P.  C.  1 72. 

(G7.) 
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(G70  AbjuratioEL 

The  coroner  shall  take  the  abjuration  of  him  that  acknowledges  a 
felony  in  the  same,  or  another  county.  By  die  st.  22  H.  8.  14. ;  and 
32  H.  8.  12.     H.  P.  C.  172.     Vide  Abjuration  (C). 

And  such  abjuration  is  not  traversable.     H.  P.  C.  171. 

(G  8.)  Breach  of  prison. 

The  coroner  may  inquire  of  breach  of  prison.     Semb.  H.  P.  C.  171- 
And  shall  take  the  confession  of  such  breach  of  prison,  which  is  not 
traversable.    Ibid. 

(Go.)  Treasure-trove. 

By  the  st.  4  Ed.  l.deqffi  cor.  the  coroner  ought  to  enquire  of  treasure- 
trove,  who  the  finders,  and  who  suspected  of  it,  &c.  in  uie  same  manner 
as  of  death.- 

And  the  persons  suspected  may  be*  attached. 

(GlO.)  Wreck. 

The  coroner  has  jurisdiction  upon  an  arm  of  the  sea,  where  a  man 
may  see  from  one  shore  to  the  other.     H.  P.  C.  171.     4  Inst.  140.  271* 

By  the  st.  4  W.  1.  S  Ed.  1. 4.  the  coroner  shall  seize  the  wreck,  and 
see  it  valued,  and  delivered  to  the  town. 

So,  by  the  st  4  Ed.  I.  deoffl  cor. 

(Gil.)  To  take  an  indictment. 

By  the  st  M.  Ch.  9  H.  3.  17.  nuUti^  coronator  teneat  placita  cororue 
nostne. 

But  by  the  st.  W.  1.  3  Ed.  1. 10.  coroners  layalment  attacherU  et  re- 
presentent  lesplees  de  la  corone. 

By  St.  Ed.  1.  de  qffic.  coron.  the  coroner,  when  certified,  shall  go 
to  the  place  where  any  is  slain,  suddenly  dead,  or  wounded,  and  com- 
mand four,  five,  or  six,  of  the  next  towns,  to  appear  before  him  at  a 
certain  place,  and  by  their  paths  inquire,  if  they  know  where  the  person 
was  slain,  whether  in  a  house,  field,  bed,  tavern,  or  company,  who 
guilty,  or  who  present,  men  or  women,  and  of  what  age ;  whether  slain 
in  the  field  or  wood,  where  found,  or  brought  thither,  and  how,  on 
horse  or  cart,  if  known,  or  a  stranger,  and  where  he  lodged  last. 

So,  if  a  man  die  in  prison,  the  coroner  shall  make  inquiry.  H.  P.  C. 
170.     Fl.  1.  c.  26.  s.  5. 

If  any  are  found  Ruilty,  they  shall  be  committed,  and  those  present, 
though  not  guilty,  snail  be  attached  till  the  coming  of  the  justices.  And 
the  coroner  shall  go  to  the  house  of  the  guilty,  and  inquire  what  goods 
and  what  lands  he  hath,  and  of  what  value,  and  when  valued  deliver 
them  to  the  township,  who  i^hall  answer  for  all. 

And  after  such  inquiry,  the  deceased  shall  be  buried. 

And  horses,  boats,  carts,  &c.  which  are  deodands,  shall  be  valued  and 
delivered  to  the  township. 

So,  that  the  coroner,  notwithstanding  M.  Ch.  17.  may  take  an  in- 
dictment upon  the  death  of  a  man.     2  Inst.  32. 

But  only  upon  the  death  of  a  man,  not  for  other  felony.     4  Inst  271. 

And 
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And  tihis  shall  be,  super  visum  eorporisy  otherwise  it  is  void.     4  Inst. 
271.     H.P.  C.I70. 

And  the  body  shall  be  dug  up,  if  it  be  interred  before  the  coming  . 
of  the  coroner.     H.  P.  C.  1 70. 

And  the  township  shall  be  amerced  for  the  interment,  or  suffering 
the  body  to  pntrify,  before  the  coroner  be  sent  for.     Ibid. 

So,  if  an  indictment  super  visum  corporis  be  insufficient,  the  coroner 
may  dig  up  the  body  to  take  another  indictment.     R.  2  R.  S.  2. 

'But  after  being  long  buried,  the  coroner  cannot  dig  it  up  without 
leave  of  the  court     R.  1  Sal.  377. 

If  the  body  cannot  be  viewed,  justices   of  peace    shall   inquire. 
\i.  p.  C.  170.     R.  2  Rol.  m.  1.  30. 

Or,  justices  of  oyer  and  terminer.     D;  1  Vent.  182. 

Or,  B.  R.  may  appoint  commissioners  to  inquire.     Ibid. 

Or,  the  grand  inquest  may  inquire.     D.  1  VenU  352. 

The  coroner  shall  inquire  of  the  flight  of  the  felon.     H.  P.  C.  170. 

And  such  presentment  is  not  traversable.     H.  P.  C.  170.     Per  Hale, 
1  Vent  239.     Per  Cur.  1  Vent  278. 

By  the  st.  3  H.  7. 1.  he  shall  inquire,  if  the  town  permitted  the  felon 
to  escape. 

By  the  st  1  &  2  Ph.  &  M.  13.  the  coroner  may  bail  as  before,  and 
shall  take  the  examination  of  the  felon  aiid  obligation,  and  shall  certiiy 
•them  to  the  next  gaol-delivery. 

(G  12.)  Inquisition. 

By  the  st  3  H.  7.  1.  .the  coroner  shall  certify  an  inquisition  at  the 
next  gaol-delivery  on  pain  of  5U 

By  the  st  1  &  2  Ph.  &  M.  13.  on  ah  inquisition  for  murder  or  man- 
slaughter, or  accessary  before,  the  coroner  shall  put  in  writing  the  effect, 
of  the  evidence  mven  to  the  jury,  and  shall  bind  over  the  evidence  to 
the  next  gaol-deuvery,  on  pain  of  being  fined  by  the  judge,  and  then 
certify  such  obligation  and  inquisition. 

[The  coroner,  on  returning  Q.felo  de  se  non  compos^  is  not  obliged  to 
return  the  depositions.     Str.  1073.] 

But  the  coroner  need  not  take  an  inquisition  ex  officio^  if  he  be  not 
required.     R.  1  Sal.  377. 

If  there  are  several  coroners  in  a  county,  any  of  tliem  may  take  an 
inquisition  of  the  matters  aforesaid.     H.  P.  C.  172. 

But  the  first  inquisition  ^all  stand.     Ibid. 

And  upcm  such  an  inquisition  process  lies  to  an  outlawry.  R.  2  Leo* 
200. 

The  inquisition  need  not  say,-  that  the  jury  came  out  of  the  four  next 
towns.     R.  1  Sid.  204. 

And  if  it  finds  a  deodand,  it  is  good,  though  super  sacrainenta  is  not, 
repeated.     Ibid. 

And  though  the  word  pnedict.  is  wanting.     Ibid. 

And  though  it  does  not  show  the  place  of  the  death.     Ibid. 

Though  it  lias  words  superabundant     R.  3  Mod.  100. 

And  if  it  finds  the  substance,  though  defective  in  form,  it  ,inay  be 
amended.     R.  1  Sid.  225.  259.     3  Mod.  lOL 

As, 
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As,  if  it  omits,  that^he  threw  himself  into  the  water,  if  it  be  found, 
Jelonke  submersus  est.     R.  1  Sid.  259. 

Or,  omit  the  word,  murdravit,  if  found  a  felonious  killing.  Per  Twisd. 

1  Sid.  259.     Per  Holt,  1  Sal.  37 7. 

But  it  shall  not  be  taken  by  intendment :  and  therefore,  if  found, 
quod  A.jugulum  suumfelonice  et  utfelo  secuit^  without  saying  that  it  was 
mortal,  and  that  he  died  thereby,  it  is  bad.     11 1  Sid.  377* 

If  found,  quod  A.  felonice  put  himself  in  rivo  et  seipsum  etnergitf  et  sic 
se  murdraviti  for,  emergity  imports,  that  he  came  out  of  ti^e  river. 
R.  2  Lev.  140. 

An  inquisition  super  visum  corporis  is  not  traversable.     Carth.  72. 

2  Lev.  140. 

[Inqubition  super  visum  corporis  of  a  man  that  hanged  himself; 
filing  of  it  stayed,  on  affidavit  that  the  man  died  five  years  before, 
and  the  coroner  only  dug  up  a  skull,  which  he  assured  the  jury  he 
knew  to  be  the  deceased's,  and  thereupon  the  inquisition  was  taken. 
Str.  22.] 

An  inquisition  may  be  quashed,  if  there  be  proof  of  a  misdemeanor 
in  the  coroner;  as,  refusal  of  evidence,  &c.  1  Vent  182.  Per  Cur. 
1  Vent  352.     3  Mod.  80. 

[If  in  an  inquisition  super  visum  corporis^  the  year  of  our  Lord 
in  the  caption  is  in  common  figures,  it  shall  be  quashed,  for  it 
should  be  in  words  at  length,  or  at  least  in  Roman  numerals. 
Str.  261. 

Or,  if  it  finds  a  imnjelo  de  se^  it  may  be  traversed.  Per  Hale,  1  Vent. 
239.     Per  Cur.  1  Vent.  278.     R.  2  Jon.  198.    2  Lev.  852. 

And  after  an  inquisition  quashed,  the  coroner  shall  take  a  new  in- 
quest super  visum  corporis,     1  Sal.  190. 

[A  new  inquisition  super  visum  corporis  may  be  taken  by  leave  of  the 
court,  but  not  without     Str.  1670 

[llie  court  will  make  a  rule  to  take  up  the  body,  on  first  inquisition 
being  quashed.     Str.  533.] 

But  a  meUus  inquirendum  will  not  be  granted.  Per  Hale,  1  Vent  182. 
Semb.  2  Jon.  1 98.  unless  it  be  for  a  misaemeanor  in  the  coroner.  3  Mod. 
238.     Carth.  72. 

And  an  inquisition  that  acquits  a  man  shall  not  be  traversed.  Per 
Hale,  1  Vent  239. 

Yet,  upon  misdemeanour  in  the  jury,  a  melius  inquirendum  shall  be 
granted.     Semb.  8  Mod.  80. 

So,  upouxa  misdemeanour  in  the  coroner,  and  then  a  melius  inqui^ 
rendum  goes  to  the  sheriff,  or  commissioners,  or  justices  of  assise,  who 
shall  take  examination  upon  affidavit,  not  super  visum  corporis.  R.  1  Sal. 
190.     2Lev.  141.  152. 

And  a  melius  inquirendum^  not  being  super  visum  corporis^  may  be 
traversed.     Carth.  72.     2  Lev.  141. 

[The  coroner  may  take  an  inquisition  on  board  a  man  of  war,  lyin^ 
itl/ra  corpus  comitatus^  as  in  Portsmouth  harbour ;  and  if  he  is  opposed 
by  the  captain,  an  information  shall  be  granted.     Andr.  231 .] 

[If  the  coroner  omits  to  take  an  inquisition  upon  an  imtimely  death, 
it  may  be  done  by  justices  of  gaol-delivery,  oyer  and  terminer,  or  of 
the  peace ;   but  it  must  be  o^^nly ;   {qu.  if  notice  is  not  necessary ; 

for 
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for  it  is  an  office  of  intitling  ?)  and  if  secretly,  it  shall  be  quashed. 
1  B.M.  17.] 

[By  St.  25  G.  2.  c.  29.  for  every  inquisition  on  a  body,  (not  in  prison,) 
in  any  place  subject  to  county-rates,  coronershall  be  paid  205. ;  and  9^. 
per  mile  for  his  journey.] 

[But  where  they  do  not  contribute  to  county-rates  they  are  not  en- 
titled to  those  fees.     7  T.  R.  52.] 

[For  inquisition  on  body  dying  in  prison,  what  quarter  sessions  shall 
allow,  not  exceeding  205.] 

[For  a  body  slain  he  shall  have  also  1 35. 4id,  by  S  H.  ?•] 

[If  he  takes  more,  he  is  guilty  of  extortion.] 

(G  13.)  Process  to  coroners. 

Process  shall  be  directed  to  the  coroners,  where  the  sheriff  is  a  party, 
plaintiff  or  defendant. 

Or,  if  the  sheriff  be  cousin  to  the  pl^tiff  or  defendant 

Or,  if  the  array  be  quashed  for  partiality  of  the  sheriff. 

But  if  the  sheriff  be  dead  or  amoveo,  process  does  not  go  to  the 
cofoners. 

So,  if  any  process  goes  to  the  coroners,  all  subsequent  process  issues 
to  them,  though  the  sheriff  be  removed. .  R.  Mo.  S56.  4*22. 

And  if  the  subsequent  process  be  to  the  new  sherifi^  it  is  erron 
R.  Mo.  S56. 

And  shall  not  be  helped  after  verdict  by  the  st  S2  H.  8.  SO.  which  ^ 
remedies  the  misawarding  of  process.     R.  Mo.  356. 

Yet,  process  to  the  coroner,  where  it  ought  not  to  be,  is  aided  by  the 
St  S2  H.  8.     R.  Dy.  367.  a. 

(G  14.)   Coroner,  how  punished :  —  For  misdemeanour  in 

office. 

By  the  st  14  Ed.  1.  exon.  de  inq.  super  coron.  the  inquirers  shall  com- 
mand the  sheriff  to  summon  the  coroner  or  his  heirs,  and  all  his  bailifis 
and  beadles,  and  shall  swear  the  baili£&  to  return  eiffht  men  out  of  every 
town,  six  out  of  each  vUlage,  and  four  out  of  each  namlet,  out  of  whicn 
number  the  inquirers  shall  swear  twelve,  to  make  true  presentment  on 
such  articles  as  they  shall  give  them,  viz. 

Si  coronator  personaliter  accesserit  pro  officio  faciendo  de  omnibus 
murdrisj  Jeloniisj  out  alium  substituerit,  et  quotiesj  et  quern.  Fl.  1.  1. 
c  18. 

Si  gratis,  accesserit  quoties  requisiius^  vel  aliquid  petiitj  aut  receperit. 
Ibid 

Si  catatta felon,  legaliterjuerint  appreciata^  et  villata  liberata.     Ibid.  • 

Si  munera  accepit  profiUsd  inquisitioneJacieruUj  catallis  appreciend.  ad 
minorem  valorem.    Ibid. 

Si  cataUa falsa  irrotulavitf  aut  aliquid  detihuerit.     Ibid. 

Si  appellafalsofecerit  irrotulari,  vel  de  rotulis  extraAi.     Ibid. 

Si  quid  acceperit  de  viUatd  ubi  fecerit  inquisitiones  vel  de  corparibus 
mortuorumm     Fl.  1.  I.e.  18. 

Si  aliquem  attach,  ut  ipsum  gravaret.     Ibid. 

De  thesauro  invento.    Ibid.  • 

Si 
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Si  qfficium  suum  in  omnibus^  sine  delatione^  et  gratis,/€cerit,  S^c.    Ibid. 

Et  si  coronator  coram  eis  convictus  sit  de  predict,  vicecomiti  liberettar 
donee  manucapt.  sit  ad  satisfaciend.  regi^  Sfc,     Ibid. 

By  the  st  3  H.  7-  1.  if  a  coroner  neglect  to  make  inquisition,  or  cer- 
tify it,  be  forfeits  5/. 

If  he  refuse  to  execute  his  office,  when  sent  for,  he  shall  be  fined  and 
imprisoned.     H.  P.  C.  170. 

[On  inquisition  on  one  ^that  hanged  himself,  jury  satisfied  of  his 
lunacy,  coroner  tells  them  finding  \i\mfelo  de  sevras  matter  of  course, 
and  thereupon  they  find  a(^cordingly ;  afterwards  hearing  what  the  con- 
sequence would  be,  they  apply  to  coroner  to  take  the  verdict  lunacy ; 
he  drew  up  the  inquisition  so,  and  they  all  set  their  hands  and  seals. 
.  But  on  certiorari^  he  returned  the  first  inquisition,  and  the  court 
stayed  filing,  and  committed  coroner.     Str.  69.] 

[If  a  coroner  misbehaves,  or  lives  out  of  the  county,  on  petition  from 
the  freeholders,  and  affidavit  of  service  at  his  last  place  of  abode,  the 
court  of  chancery  will  issue  a  writ  de  coronatore  exonerando ;  but  the 
new  one  must  be  elected  by  the  freeholders.     S  Atkyns,  184.] 

[By  St.  25  G.  2.  c.  29.  coroner  convicted  of  extortion,  wilful  neglect, 
or  misdemeanour,  shall  be  amoved.] 

Vide  ante,  (G  12.) 

(G  15.  a.)  For  taking  fees  not  due. 

So,  by  the  st.  W.  1.10.  nid  coroner  reins  demandoy  ne  preigti.  de  ntdlty 
purfaire  son  office^  sttr  paine  de  la  greeve  forfeiture  al  roy. 

And  this  was  in  affirmance  of  the  common  law.     2  Inst.  176. 

And  therefore,  where  a  coroner  takes  25.  6^.  for  himself,  and  25. 
for  his  clerk,  before  he  will  view  the  body,  he  shall  be  fine^.  3  lost. 
149. 

So,  by  the  st.  1  H.  8.  7.  h»  shall  take  nothing  when  any  is  dead  by 
misadventure^  on  pain  of  405. 

And  therefore,  in  such  case,  he  shall  not  take  the  fee  allowed  by 
the  st  3  H.  7. 1.     2  Inst.  176.     Vide  infra. 

By 'the  sL  1  H.  8.  7*  justices  of  assise,  or  of  the  peace,  may  hear 
the  o£Pence  by  examination  or  presentment. 

But  a  coroner  may  take  the  customary  payment  of  \d.  from  every 
town  that  comes  to  the  eyre ;  for  it  is  a  payment  due  in  respect  of  his 
office,  and  not  for  doing  his  office.     2  Inst.  176. 

So»  by  thest  3D.  7.  1.  he  shall  have  135.4^.  on  every  inquisi- 
tion taken  on  view  of  a  body  slain,  out  of  the  goods  of  the  murderer, 
or  if  he  hath  none,  out  of  the  amerciament  of  the  township  for  the 
-escape  for  the  felon.     Vide  supra. 

K.  B.  refused  to  compel  the  sessions  to  allow  the  coroner  the  costs 
of  an  inquisition  taken  on  one  deceased,  on  the  ground  that  there  was 
no  reason  for  taking  it     11  East,  229. 
[Vid  25  G.  2.  c.  29.] 

[  (G  15.  b.)  For  not  attaching  the  shenflT.] 

[Attachment  absolute  in  the  first  instance  granted  against  the  coro- 
ners, for  not  attaching  Che  sherifi*,  pursuant  to  rule  of  court,   and 

directed 
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directed  to  elisors,  to  be  named  by  plaintiff,  and  approved  by  the  pro- 
thonotary.     S  Blk.  91 1.     Id.  1218.] 

(G  16.)  Exemption. 

[A  coroner  is  exempted  from  serving  on  juries.     Doug.  191.] 

(H)  (fraction  bg  an  officer,  tobat  sball  be. 

So,  exaction  by  any  ofRcer,  will  be  a  great  misprision.  Vide  Ex- 
tortion. 

If  it  be  for  taking  a  fee  not  due,  or  before  it  be  due,  or  more  than 
is  due. 

If  it  be  by  any  other  exaction. 

And,  therefore,  no  bond  or  writing  may  be  exacted  from  the  snb^ 
ject,  to  the  king  or  other  person,  to  do  that,  which  by  law  he  is  bound 
to  do  to  the  king ;  and  such  bond,  &c.  will  be  void,  and  the  defendant 
shall  plead  dures.     3  Inst.  149. 

By  the  st.  1  Ed.  S.  2  sess.  15.  (now  expired)  it  was  prohibited,  that 
any  of  the  king's  council,  or  ministers,  should  exact  a  bond  of  any 
subject,  to  come  in  arms  to  the  king,  when  sent  for.      « 

And  such  bond  is  to  the  dishonour  of  the  king ;  for  every  subject 
ought  to  do  the  king  his  sovereign  all  service  due,  without  compulsion. 
S  Cist.  149. 

If  a  bishop,  or  other  ecclesiastical  judge^  or  minister  exact  a  bond 
or  oath  not  warranted  by  law,  the  bond  is  void,  and  it  will  be  an 
offence  finable.     3  Inst.  149. 

If  the  clerk  of  the  escheator  seize  lands  purchased  by  A.  till  a  fine 
paid.     12  Co.  127. 

If  the  bailiff  of  a  wapentake  omit  a  proclamation,  which  ought  to 
i)e  made,  whereby  the  inhabitants  of  a  town,  not  having  notice,  are 
amerced  for  not  appearing  at  the  wapentake.     Ibid. 

If  a  bishop  constrain  an  archdeacon,  &c.  to  compound  with  him, 
not  to  retain  causes  by  prevention.     3  Inst.  148. 

(I)  TBriberg,  tobat  0ban  fie. 

If  an  officer  in  a  judicial  office  takes,  of  any  other  than  the  king, 
any  fee,  pension,  robe,  livery,  gift,  reward,  or  brocage  for  doing  his 
office,  or  colore  officiiy  except  meat  and  drink  of  small  value,  it  will 
be  bribery,  and  a  great  misprision.     3  Inst  145. 

By  the  st  20  Ed.  3.  1.  justices  shall  be  sworn,  while  in  office,  not 
to  take  fee  nor  robe  of  any  but  ourself,  nor  to  take  gift  or  rewaid  by 
themselves  or  other,  privily  nor  apertly,  if  any  that  hath  to  do  before 
them,  except  meat  and  drink  of  small  value^  nor  shall  be  of  counsel  to 
great  or  small,  where  we  are  party,  &&  on  pain  to  be  at  our  will,  body, 
mnds  and  goods,  &c 

And  this  extends,  to  imprisonment  and  6ne^  but  not  to  life.  3  Inst 
146. 

By  the  st  11  H.  4.  Nu.  28.  (not  in  print)  no  chancellor,  treasurer, 
keeper  of  the  privy  seal,  king's  counsellor,  king's  serjeant,  or  any 
other  officer,  judge,  or  minister  of  the  king,  taking  fees  or  wages  of 
•the  king  for  their  offices,  shall  take  any  gift  or  brocage  of  any,  upon 

pain 
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pain  to  answer  to  the  king  the  treble,  and  satisfy  the  party,  and  to  he 
punished  at  the  king^s  pleasure,  and  discharged  from  his  office  for 
ever,  and  any  one  may  prosecute  for  the  king  and  himself,  and  shall 
have  a  third  part  of  the  sum  recovered.     Ibid. 

Extortion  may  be  by  a  judfcial  or  ministerial  officer,  but  bribery 
only  by  a  judicial  officer,  ecclesiastical  or  temporal.     3  Inst.  147. 

And  though  the  bribe  is  small,  the  misdemeanor  is  great     Ibid. 

So,  bribery  may  be  taken  colore  officii^  though  no  suit  be  depending ; 
as,  if  the  cliancellor,  treasurer,  &c  make  a  customer,  or  other  officer 
of  the  king^  for  money  given ;  for  he  ought  not  to  take  any  thing. 
3  Inst.  148. 

Or,  if  he  take  a  gift,  &c.  in  any  matter  referred  to  him  by  the  king. 
Ibid. 

JSo^  if  the  ordinary,  having  power  to  grant  administration  to  the 
widow  or  son  of  a  deceased,  take  money  to  prefer  the  widow,  or 
e  contra.    Ibid. 

(K)  lpo\xi  an  office  ^all  bt  Io0t. 

(K 1.)  By  sale  within  the  st.  5  &  C  Ed.  6. 16. 

By  the  st.  5  &  6  Ed.  6. 16.  if  any  person  bargain  or  sell  any  office 
or  deputation  of  it,  or  any  part  of  it,  or  take  any  reward  or  profit, 
direcdy  or  indirectly,  or  any  bond,  &c.  for  any  office,  &c.  which 
concerns  the  administration  or  execution  of  justice,  or  the  receipt, 
comptrolment,  or  payment  of  the  king's  treasure,  &c.  account,  au- 
ditorship,  or  surveying  any  of  the  king's  honours,  manors,  &c.  or 
customs,  or  attendance  in  the  custom-house,  or  the  keeping  of  any 
town,  casde,  &c.  used  as  a  place  of  strength  or  defence,  or  any  clerk- 
ship in  any  court  of  record,  &c.  he  shall  forfeit  his  right,  interest,  &c. 
in  such  office,  deputation,  or  gift,  or  nomination  to  it. 

And  he  that  gives  any  money,  reward,  &c.  or  any  bond,  promise, 
&C.  for  such  office,  deputation,  &c.  ^hall  thereupon  immediately  be  a 
disabled  person  to  have  or  enjoy  it:  and  such  bond,  &c  shall  be  void. 

And  this  statute  extends  to  all  offices,  which  concern  the  admin- 
istration or  execution  of  justice ;  as,  the  office  of  chancellor  of  a  bishop; 
for,  in  matrimonial  and  testamentary  cases,  his  office  concerns  the  ad- 
ministration of  justice,  and  offices. in  the  spiritual  court  are  within 
the  statute,  as  well  as  offices  in  the  courts  of  common  law.  R.  2  Cro. 
269.     3  Inst.  148.     12  Co.  78. 

So,  the  office  of  register  or  commissary.  2  Cro.  269.  3  Lev.  289. 
2  Vent  267.     [WiUes,  571.]* 

Or,  surrogate.     2  Ca.  Ch.  42. 

So,  all  omcers,  which  concern  the  king's  revenue ;  as,  tlie  office  of 
cofferer  of  the  king's  household.  Co.  L.  234.  a.  1  Rol.  236.  3  Inst  154. 

The  auditor  of  Wales.     R.  Sal.  468. 

Surveyor  of  the  customs.     2  And.  55. 

To  be  clerk  of  the  fines  to  a  justice  in  Wales,  who  has  power  to  take 
fines.     Per  Co.  Goldsb.  180. 

So,  it  will  be  within  the  statute,  if  a  man  for  money,  &c.  surrender 
such  an  office,  to  the  intent  that  the  king  may  grant  it  to  another.  Co. 
L.  234.  a.     R.  2  And.  57.     Dub.  1  Rol.  1 57.  236. 

So, 
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S(H  if  an  officer  make  a  dq)utation  of  the  office  to  A.  rendering  out 

it  so  much  per  annum  to  him.     R.  2  Ca.  Ch.  42. 

Rendering  a  sum  in  gross,  generally,  without  regard  to  the  salary  or 
profits.     R.  Sai.  468.     Mod.  Ca.  234.     R.  2  And.  57.     Vide  infra. 

Though  the  profits  always  amount  to  more  than  the  sum  reserved  to 
be  paid  by  the  deputy.     Mod.  Ca.  234. 

So,  if  the  baily  of  the  Savoy  demise  bonafelanumj  &c.  which  belong 
to  the  office,  to  B.  and  make  his  deputy,  rendering  somuch/ier  annum. 
Semb.  2  Lev.  151. 

[A  contract  with  the  warden  of  the  Fleet  (who  held  only  for  life  under 
the  crown),  that  for  a  sum  of  money  he  should  surrender  the  office  to 
the  king,  to  the  intent  that  he  should  procure  firom  the  king  a  grant 
of  the  office  to  the  purchaser,  is  void,  though  that  office  has  been^  and 
may  be  gcantedto  a  subject  in  fee.  Willes,  241.] 

So)  an  obligation,  for  performance  of  covenants  in  an  indenture,  will 
be  void,  though  there  arc  other  covenants  besides  those,  which  reli^  to 
the  sale  of  the  office.     R.  2  And.  57. 108. 

If  an  office  be  void  by  force  of  the  statute,  the  nomination  belongs  to 
the  king.     R.  2  Vent  267.   Vide  Forfeiture,  (C). 

And  the  king  cannot  dispense  with  a  person  disabled  by  the  statute 
to  enjoy  such  (dice.  .  3  Inst.  154. 

But  the  St  5  &  6  Ed.  6. 16.  does  not  extend  to  an  office  of  inherit- 
ance^ or  the  office  of  keeping  any  park,  house,  manor,  garden,  chase  or 
forest 

Nor,  to  an  office  in  the  gift  or  grant  of  the  justices  of  B.  R.  or  C.  B. 
or  justices  of  assize. 

So,  an  office  for.  life  oi  years,  derived  out  of  an  office  of  inheritance, 
is  not  within  the  statute.  R.  2  Lev.  151.  [3  Keb.  552. 659. 678.  S.  C. 
'Wrilles,241.] 

[This  exception  in  the  statute  extends  to  those  offices  only  of  which 
subjects  are  seised  of  estates  of  inheritance.  Ibid.] 

Though  the  fee  of  the  office  be  in  the  king.    Ibid. 

So,  tro  sale  of  the  office  of  bailiff  of  an  hundred  s  not  within  the 
statute;  for  it  is  not  an  office  of  trust,  nor  concerns  the  administration 
of  justice.     4  Leo.  33. 

So^  it  will  not  be  within  the  statute,  if  a  deputy  gives  a  bond  to  pay 
a  moie^  of  the  profits  to  his  principal,  for  it  amounts  only  to  an  allow- 
ance of  the  other  moiety  to  the  deputy  for  his  trouble.  R.  Sal.  466. 
[Com.  I.S.C.] 

Or,  a  sum  in  gross  out  of  the  profits ;  for  if  th^  profits  do  not  amount 
to  it,  it  shall  not  be  paid.     R.  Sal.  468.     Mod.  Ca.  234.     Vide  supra. 

Or,  a  less  sum  ceitain,  where  the  salary  is  certain.  R.  Sal.  468.  Mod. 
Ca.  234. 

[A  bond  given  by  any  of  the  officers  mi'ntioned  in  the  statute,  for  se- 
curing all  the  profits  of  the  office  to  the  person  appointing,  is  void  by 
that  stotute.     Willes,  571.] 

[So  is  a  bond  given  by  such  an  officer  to  surrender  whenever  the 
person  appointing  cho^e.    Ibid.] 

So,  by  tlie  st.  5  &  6  Ed.  6. 16.  all  acts,  by  an  offender  against  that 
statute  before  ren^oval  from  his  office,  shall  be  good. 

Vol.  V.  P  (k  20 
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(K20  By  forfeiture. 

Soy  an  office  shall  be  lost  by  forfeiture :  as,  if  he  break  the  condi- 
tion annexed  to  it  by  law,  by  non  user^  or  abuser.  1 1  Ed.  4. 1.  b.  Vide 
Condition,  (S 1,  2.) 

As,  if  an  officer  of  justice,  as  a  recorder,  &c.  refuse  attendance  upon 
a  summons,  at  the  court     R.  Sal.  4S5. 

If  the  marshal  of  B.  R.  refuse  or  neglect  to  attend  the  court.  R. 
39  H.  6. 34.  a. 

If  the  Serjeant  at  arms  n^lect  his  attendance  upon  the  lord  chancellor. 
Mo.  193^. 

If  the  clerk  of  the  signet  does  not  attend  in  his  waiting  month. 

1  Sid.  81. 

But  non-attendance  will  not  be  a  forfeiture,  where  he  had  lawful 
licence  for  his  absence ;  as,  if  the  king  sdves  a  licence  to  a  seijeant 
at  arms  for  not  attending  the  chancellor,  mough  it  was  only  by  parol. 
R.  Ma  193. 

So,  if  an  officer  be  imprisoned  for  a  misdemeanor  in  his  office,  non- 
attendance  during  his  imprisonment  is  no  forfeiture.  Semb.  Cro.  Car. 
491. 

Vide  post,  (K8.11,&c.) 

(K  3.)  By  misdemeanor  in  his  office. 

So,  if  he  commits  a  misdemeanour  contrary  to  the  nature  of  his  of- 
fice: as,  if  a  gaoler  of  a  prison  be  guilty  of  extortion.  R.  2  Lev.  71. 
Vide  Condition,  (S  1,  2.) 

Or,  suffers  two  voluntary  escfq)es.  R.  3  Lev.  288.  Adm.  Dy.  151.  b. 
9  Co.  96.    R.  39  H.  6.  S3,  b. 

So,  crassa  negligentia  amounts  to  a  voluntary  escape;  as,  if  he  unlock 
his  doors  and  go  away.    Cro.  Car.  492. 

If  a  searcher  be  absent,  and  has  no  deputy  at  the  port,  where  a' ship 
lades  or  unlades.    R.  Cro.  Car.  492. 

But  a  negligent  escape  is  not  a  forfeiture  of  his  office.  39  H.  6.  33.  b. 

2  Bui.  5S.  • 

Nor  a  single*  escape,  though  it  be  voluntary.     39  H.  6.  33.  b. 

The  book  says,  that  an  escape  shall  not  be  intended  voluntary,  if  it 
be  not  so  found  by  verdict,  or  expressly  confessed  by  the  party,  and  that 
•a  single  escape  does  not  forfeit  the  office;  but  it  does  not  say,  that  a 
single  escape  is  not  a  forfeiture,  if  it  was  voluntary.   ,39  H.  6.  33,  34. 

So,  non-user,  or  abuser,  of  an  office,  by  him  or  his  deputy,  forfeits 
the  whole  office.    Pal.  80. 

And  the  default  of  the  deputy  shall  be  charged  upon  the  principal 
officer.    Dy.  238.  b.     Semb.  3  Mod.  146. 

*  So,  if  a  master  directs  his  servant,  or  deputy,  to  do  an  unlawfiil  act, 
and  he  exceeds  his  authority,  the  master  shall  answer  for  him. 
Mo.  777. 

But  a  tortious  act  of  a  servant,  or  deputy,  does  not  aflect  his  mas- 
ter, who  gives  authority  for  a  lawful  act  only.  Semb.  Mo.  777.  R. 
Mo.  787. 

[The  court  are  empowered  by  st.  27  Geo.  2.  c.  17.  to  remove  a  per- 
son from  the  offices  G^derk  of  the  papers,  and  derk  of  the  day-rules  in 
the  King^s  Bench  Prison,  on  account  of  his  non-residence  within  the 

prison. 
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prison.    In  the  matter  of  Bryant,  T.  32  Geo.  3.     4?  T.  R.  716.    H. 
34  Geo.  3.     5  T.  R.  509.] 

(K  4.)  By  non-attendance  upon  the  king  in  his  wars. 

SO)  by  th^  St.  11  H.  7.  18.  if  any.  within  the  realm,  having  office  or 
tee  by  the  king's  grant,  attend  not  on  him  in  person,  when  the  king 
goes  to  his  wars  in  person,  he  shall  forfeit  his  office,  &c.  unless  by  the 
king's  special  licence  or  sidcness,  or  other  let,  by  which  he  could  not 
come,  duly  proved,  he  be  prevented.  ^ 

And  this  act  is  perpetual,  and  did  not  determine  by  the  death  of  H.  7. 
Dy.  2ll.a. 

And  the  licence,  as  well  as  sickness,  or  other  impediment,  ought  to  be 
duly  proved.     Dy .  2 1 1 .  b. 

But,  by  a  proviso  in  the  same  statute,  it  does  not  extend  to  a  spiritual 
.person,  Uie  master  of  the  rolls,  or  other  officer  or  ^lerk  of  chancery, 
justices  of  either  bench,  barons  of  exchequer,  or  officers  or  clerks  of 
those  places,^  nor  to  the  king^s  attorney,  solicitor,  or  Serjeants,  nor  to 
the  clerk  of  the  council,  or  any  in  the  king's  service  in  Berwick  or 
Carlisle. 

So,  it  does  not  extend  to  an  officer,  who  had  not  his  office  by  a  grant 
<^  the  same  king,  but  of  his  predecessor.     R.  Dy.  2 1 1 .  a. 

(K  5.)  By  acceptance  of  another  office  incompatible ;  —  What 

shall  be  such. 

So,  a  man  shall  lose  his  office,  if  he  accepts  another  office  incom- 
patible :  as,  if  the  one  office  be  under  the  controul  of  the  other :  as,  if 
the  remembrancer  of  the  exchequer  be  made  a  baron  of  the  exchequer. 
Dy.  197.  b.     Vide  ante,  (B  6.) 

If  a  town-clerk  be  made  mayor,  or  justice  of  peace,  or  aTderman  of 
the  same  borough.     Vide  Franchises,  (F  27.) 

(K  6.)  By  destruction  of  tl^e  thing  for  which  the  office  was 

granted. 

So,  an  office  may  be  lost  by  destruction  of  the  thing  to  which  the 
office  belongs :  as,  if  one  grants  the  office  of  parker,  and  afterwards 
destroys  his  park ;  the  office,  with  all  casual  fees,  is  gone.  R.  Cro. 
Car«'60.     Hut  86. 

If  a  grant  be  to  A.  to  the  steward  of  a  manor,  and  afterwards  the 
manor  is  dissolved.     Cro.  Car.  60.     Hut.  87. 

If  a  corporation  be  dissolved  or  surrender,  the  office  of  recorder,  town- 
derk,  &c.  is  gone.     Hut.  87. 

But  if  the  king,  or  another,  grant  to  an  officer  a  collateral  fee,  as  20/. 
per  annum  for  his  life  for  the  exercise  of  his  office ;  that  does  not  deter- 
mine by  destruction  of  the  thing  to  which  the  office  belonged.  *  Cro. 
Car.  60.     Hut  87. 

(K  7.)  By  neglect  of  oaths  and  sacrament. 

So,  by  the  st.  25  Car.  2. 2.  all  admitted  into  office,  civil  or  military, 
or  who  shall  receive  a  salary,  fee,  &c.  by  reason  of  a  patent  from  the 
king,  or  have  a  place  of  trust  under  him,  or  by  his  authority,  or  by 
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authority  daived  from  him,  in  Englaud,  Wales,  or  the  navy,  or  Jersey 
or  Guernsey,  or  admitted  into  service  in  his  majesty's  or  royal  high- 
nesses family,  shall  take  the  oaths  of  allegiance  and  supremacy  the  next 
term  (the  time  enlarged  to  six  calendar  months  after  admission,  or  re- 
turn from  abroad,  by  9  Geo.  2.  26.)  after  admittance  in  chanceiy  or 
6.  R.  or  at  the  next  quarter  sessions  of  the  place  where  he  resides^ 
between  nine  and  twelve  in  the  forenoon.  Vide  Allegiance,  (61,  &c.) 
[Vide  16  G.  2.  c.  30-] 

And  shall  receive  the  sacrament,  &c.  in  three  months  after  such  ad- 
mittance, in  some  public  church,  on  the  Lord's  day,  &c 

And  in  the  court  where  he  takes  the  said  oaths,  shall  deliver  a  cer- 
tificate of  receiving  the  sacrament  under  the  hands  of  the  minister  and 
churchwarden,  and  make  proof  thereof  by  two  witnesses  on  oath :  and 
at  the  same  time  shall  miJce  and  subscribe  the  declaration  against  tran- 
substaXitialion. 

And  a  person  who  neglects  so  to  ,do,  shall  be  ipso  facto  incapable  of 
the  office,  &c.  and  if,  aft;er  such  neglect,  &c.  he  execute  the  said  officQ> 
being  convict  on  information  or  indictment,  he  shall  be  disabled  to  sue 
in  law  or  equity,  to  be  guardian,  executor,  or  administrator,  to  take  a 
legacy  or  deed  of  .gift,  to  bear  office  in  England  or  Wales,  and  shall  for- 
feit 500/.  to  be  recovered  by  him  that  shaU  sue  in  action  of  debt,  inform- 
ation, &c.  in  any  courts  of  Westminster. 

On  tender  of  any  person  to  take  the  oaths,  the  court  is  enjoined  to 
administer  them,  and  the  names  of  the  persons  taking  them  shall  be 
inroUed  in  rolls  to  be  kept  for  that  purpose,  &c. 

By  the  St.  13  &  14  W.  3.  6.  and  1  Ann.  22.  all  such  persons,  and 
all  ecclesiastical  persons,  members  of  the  university  of  the  foundation, 
being  of  the  age  of  eighteen,  tutors,  schoolmasters  and  ushers,  preachers 
in  separate  congregations,  Serjeants,  barristers,  advocates,  &c.  shall 
take  the  oath  of  abjuration  at  the  times  and  under  the  penalties  afore- 
said. And  this  was  confirmed  by  the  st.  1  Geo.  13.  [And  extended 
to  high  constables.] 

And  they  may  take  the  oaths,  make  certificate  of  receiving  the  sacra- 
ment, &c.  in  C.  B.  or  exchequer,  as  well  as  chancery,  B.  R.  or  quarter 
sessions.  '^ 

And  by  Ihe  ist  1  Ann.  22.  may  do  it  at  the  next  term  or  quarter  ses«- 
isions,  though  above  three  months  after  admission  to  the  office. 

An  information  lies  for  reftismg  to  qualify  himself  for  an  office,  though 
he  be  a  dissenter.     R.  per  2  J.  Eyre  cont.  Skin.  514. 

But  by  the  st.  25  Car.  2. 2.  it  is  provided,  that  the  act  shall  not  ex- 
tend to  an  high  or  petty  constable,  overseer,  churchwarden,  surveyor, 
or  like  inferior  civil  officer,  nor  to  the  office  of  a  forester,  park-keeper, 
bailifi^of  a  manor,  or  the  like  private  office. 

And,  therefore,  not  to  a  censor  in  the  coUege  of  physicians..  Dulx 
Cartli.  478. 

[The  common  freemen  of  a  borough  are  not  obliged  to  take  the  test 
Str.  828.] 

(K  8)  Who  shall  take  advantage  of  a  forfeiture* 

If  an  office  be  forfeited,  the  king,  generally,  shall  have  the  advan- 
tage of  the  forfeiture:  and  therefore,  where  a  statute  makes  an  office 
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Told  for  any  cause,  Uie  king  shall  have  the  forfeiture.  3  Lev.  290. 
Vide  post,  (K  11,  &c.) 

So,  where  the  st.  5  &  6  Ed.  6.  16.  says,  if  any  bargain  and  sell, 
&c.  any  office,  &c.  he  shall  forfeit  his  right,  &c  if  any  archdeacon 
of  the  patronage  of  a  bishop, .  sell,  &c.  whereby  the  office  is  forfeited, 
the  king  shall  grant  it,  and  not  the  bishop  or  archdeacon.     3  Lev.  289. 

But,  generally,  a  forfeiture  by  an  officer  for  life  or  years,  derived  out 
of  an  estate  of  inheritance  of  the  same  office,  shall  be  lost  only  as  to 
himself;  and  he  who  has  the  inheritance  shall  take  the  advantage. 
2  Lev.  7h     R.  3  Lev.  288.     S9  H.  6.  34.  a. 

As,  if  a  parker  in  fee  grant  the  office  to  B.  in  tail  for  life,  &c.  who 
breaks  the  condition  annexed  in  deed  or  bv  law,  he  who  has  the  fee 
shall  have  the  office.     R.  Mo.  707. 

% 

(K  9.)  So,  an  office  may  become  void  by  surrender. 

So,  an  office  may  become  void  by  surrender :  as,  if  an  officer  sur- 
render his  patent  in  chancery.     1 1  Ed.  4.  1.  b.    Vide  Patent,  (G.) 

So,  if  he  surrender,  in  person,  in  court,  the  office  of  comptroller  of 
the  pipe  to  the  chancellor  of  the  exchequer,  present  in  court,  who 
grants  it  to  another  in  court,  all  will  be-  good  without  any  writing, 
except  an  entry  in  courts    Hard.  476. 

But  if  the  patent  itself  be  not  surrendered  to  be  cancelled,  nor  a 
vacatur  entered  of  the  inrolment,  nor  an  entry  made  of  the  surrender  in 
the  life  of  the  master  of  the  rolls ;  though  there  be  an  entry  upon  re- 
cord, that  it  was  surrendered  before  the  master  of  the  rolls,  it  is  not  a 
good  surrender.     R.  Dy.  195.  a. 

So,  if  an  officer  says  before  a  master  in  chancery,  that  he  surrenders 
his  office,  who  accepts  it,  and  makes  an  entry,  quod  tali  die  A.  venit 
coram  me^  et  sursum  reddidit  officium,  tfc.  into  my  hands  to  the  use  of 
the  king ;  it  is  not  sufficient,  without  delivery  of  the  letters  patent  to  bo 
cancelled.    Semb.  Dy-  176^. 

(K  10.)  By  the  death  of  the  king. 

So,  by  the  common  law,  all  patents  of  justices  of  B;  R;,  G.  B.,  ex-. 
chequer,  sherifi^  escheators,  commissioners  of  oyer  and  terminer^  gaol- 
delivery  of  the  peace,  attorney-general,  determined  by  the  death  of  the 
king. 

So,  since  the  st.  1  Ed.  6.  7.  R..  per  all  the  J.  1  Eliz.  1  And.  44. 
Bend.  79. 

But  by  the  st  7  &  8  W.  S.  27.  s.  21.  no  commission,  civil  or  military^ 
shall  determine  by  the  death  of  the  king,  his  heirs  or  successors ;  but 
shall  continue  six  months  after  such  deatn,  linless  sooner  superseded,  or 
determined  by  the  next  successor.- 

So,  by  the  st.  1  Ann.  8.  no  patent,  or  grant  of  any  office  or  employ- 
ment, civil  or  military,  &c. 

And  by  the  same  statute,  justices  of  assize,  oyer  and  terminer^  gaol- 
delivery  nisi  priusy  and  justices  of  peace  may  proceed,  as  if  the  late 
king  were  living,  but  as  her  majesty's  justices,  and  in  her  name. 

So,  by  that  statute,  no  commission  of  delegacy,  or  review  in  causes 
ecclesiastical,  testamentary  or  maritime,  or  any  process  thereon,  shall 
be  discontinued  by  the  death  of  any  king  or  queen,  but  may  be  ])ro-  i 
ceeded  on  as  if  such  king  or  queen  were  livuig. 
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So,  by  tiie  St.  4*  A111I4  8.  8. 8.  the  privy  ocMincil  of  the  queen  and  her 
successors  shall  not  be  determined  by  death,  &c.  but  shall  oootinue  to 
act  as  such  six  months,  unless  sooner  determined  by  the  next  successor. 
[Vide  1  Geo.  2.  st.  2.  c.  28.] 

So,  the  lord  chancellor,  or  keq>er,  lord  treasurer,  lord  prudent, 
lord  privy  seal,  lord  high  admiral,  and  great  officers  of  the  household, 
and  every  other  person  in  office,  place,  or  employment,  civil  or  militanr, 
in  England,  Ireland,  Wales,  Jersey,  Guernsey,  Aldemey,  Sark,  or  the 
plantations,  unless  sooner  removed,  &c. 

So,  by  die  St  6  Ann.  7.  s.  8.  this  is  extended  to  the  privy  council, 
lord  chancellor,  and  other  o&cers,  after  the  union. 

[By  the  st  1  Geo.  8.  28.  the  commissions  of  judges  are  continued^ 
notwithstanding  the  demise  of  the  king.] 

(K  11.)  By  what  means  advantage  shall  be  taken  of  a  for- 
feiture: — By  scire  facias. 

If  an  office  be  forfeited,  the  king  may  have  a  scire  facias^  to  repeal 
his  patent.  R.  Dy.  198.  Vide  Patent,  (F  8.)  Vide  ante,  (K  2. 8.) 
Vide  Patttit,  (F  1,  &c.) 

And,  reffularly,  there  must  be  a  scire  facias  to  remove  the  party, 
where  he  has  the  office  by  matter  of  record ;  for  he  cannot  be  re- 
moved without  matter  of  record.     Dy.  198.  a  R.  Dy.  211.  a  89.  H.  & 

38. 

And  the  cause  of  forfeiture  should  be  mentioned  in  the  writ.  Dy. 
198.  b.    Vide  Patent,  {F  7.) 

And  a  scire  facias  lies  before  inquisitio%  or  office  found  of  the  for- 
feiture.   Dy.*211.a. 

If  the  scire  facias  is  brought  in  chancery,  where  the  patent  of  the 
office  appears  upon  record ;  otherwise  the  forfeiture  must  be  found  by 
office,  or  otherwise.     R.  8  Lev.  228.     Vide  Patent,  (F  7.) 

So,  there  must  be  a  scire  facias^  though  the  forfeiture  incurred  by 
the  St.  11  H*  7.  18.;  for  he  may  have  an  excuse  for  his  non-attendance. 
R.Dy.21Lb. 

So,  there  must  be  a  scire  facias^  if  it  be  an  office  for  life.     Sal.  466. 

If  a  scire  faciei  be  brought  to  repeal  a  patent,  the  king  cannot  seize^ 
dll  the  forfeiture  be  tried.     R.  8  Lev.  228. 

(K  12.)  By  inquisition  or  office. 

So,  an  inquisition  may  be  found,  upon  a  commission  out  of  chancery 
under  the  great  seal  and  returnable  there,  of  the  grant  of  the  office  and 
the  causes  of  forfeiture.     9  Co.  95.     Bro.  R.  875. 

And  upon  such  inquisition  returned,  the  king  may  seize  the  office, 
without  a  scire  facias,     R.  9  Co.  95.  96. 

If  it  be  not  an  office  for  life.     Sal.  ^66.    Vide  post,  (K  14.) 

And  the  award  of  seizure  shall  be  in  chancery,  though  he  b^  an  officer 
of  another  court.     9  Co.  98.  a. 

By  office  and  award  of  seizure,  the  king  ^all  be  in  possession  of  the 
office  forfeited,  without  writ  or  commission  for  that  purpose.     Ibid. 

But  to  such  office,  or  inquisition,  die  party  shall  have  his  traverse  or 
fnoHsirmis  dc  droit,  as  the  case  requires.  9  Co.  98.  a.  Bro.  R.  378. 
Vide  Praeri^ative,  (D  81,  &c.) 

And 
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And  if  the  cause  of  forfeiture  be  traversed,  the  attorney-general  may 
join  issue  upon  it,  which  shall  bo  tried  in  B.  R.  .9  Co.  99.  a. 

And  after  a  verdict,  judgment  for  the  king.    9  Co.  lOO. 
.   Or,  for  the  officer,  fpiodrestiiuatur.    9  Co.  103.  b. 

So,  such  office  or  inquisition  must  find  every  thing  requisite  to  show 
a  title  in  the  king'to  the  office,  otherwise  it  shall  be  quashed,     S  Lev.. 
288.     3  Mod.  335. 

As,  if  the  inquisition  finds,  that  the  warden  of  the  Fleet  permitted 
voluntary  escapes,  &c.  without  saying  what  estate  he  had  in  Uie  office; 
for,  if  he  had  it  for  life,  the  forfeiture  shall  not  be  to  the  king  but  to 
him  who  has  the  inheritance.     R.  3  Lev.  288.     3  Mod.  336.     Sal.  469. 

So,  an  inquisition  is  to  entitle  the  king,  and  vest  the  office  in  him,  or 
for  information  only.     Sal.  469. 

If  it  be  to  entitle,  it  must  be  certain.     Ibid. 

And  cannot  be  supplied  by  a  melius  inquirendum  i  for  tliat  goes  only 
where  all  that  is  necessary  is  not  found ;  not  where  the  finding  is  de- 
fective.    Ibid. 

But  in  an  inquisition  for  inforn^tion  only  there  needs  not  so  much 
certainty :  as. if  an  inquisition  be  of  the  forfeiture  of  an  officer  in  B.  R., 
for  such  inquisition  is  only  for  information ;  for  B.  R.  shall  determine  . 
of  all  forfeitures  by  their  officers.     Ibid.    2  Bui.  58. 

(K  13.)  By  information. 

So,  upon  an  ofience  committed  by  an  officer,  which  amounts  to  a 
forfeiture,  an  information  -  may  be  exhibited  against  him.  2  Lev.  71. 
Vide  Information,  (B). 

Or,  upon  an  indictment  found  for  such  an  offence,  the  attorney- 
general  may  exhibit  an  information  against  him.    Dy.  151.  b. 

But,  upon  a  single  instance  of  n^lect,  the  court  does  not  usually 
grant  an  information.    Sal.  467. 

To  an  information,  the  defendant  mav  plead  not  guilty. 

If  the  defendant  be  convicted  by  confession  or  verdict,  the  office  may 
be  seised  into  the  hands  of  the  king,  without  a,  scire Jacias^  or  other  pro- 
cess against  him.     Dy.  1 5 1 .  b. 

(K  14.)  When,  without  office,  or  scire Jacias.^ 

So,  where  no  fireehold  or  interest  is  tote  devested  out  of  the  party,  or 
vested  in  the  king,  the  king  may  take  advantage  of  die  forfeiture,  and 
make  a  grant  of  the  office,  without  inquisition  of  scire  Jacias :  as,  where 
an  archdeacon  sells  the  office  of  register,  contrary  to  the  st.  5  &  6  Ed.  &. 
whereby  his  ri^t  is  forfated,  and  the  grantee  disabled  to  take,  the 
king  may  grant  the  office  of  register  to  another,  without  office  found, 
or  scire  facias  ;  for  the  place  of  regisier  was  void,  and  the  archdeacon 
himself  disabled  to  supply  it..    R.  S  Lev.  290.    . 

{K  15.)  By  action. 

So,  if  any  intrude  into  the  office  of  another,  and  disturb  him,  who 
has  a  right  to  it,  in  the  exercise  of  the  office,  there  may  be  an  assize  for 
the  disseisin,  if  he  who  is  disturbed  have  the  freehold.  Vide  Assize,  (B2.) 

If  he  have  not  the  freehold,  he  may  have  an  action  upon  the  case. 
Vide  Action  upon  the  Case  for  Disturbance,  (A  5.) 

So,  an  action  upon  the  case  lies  for  disturbing  him,  who  has  a  fee  or 
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freehold :  for  he  may  have  an  assize,  or  an  action  upon  the  case,  at  his 
election.     Vide  Action,  (M  1.) 

Vide  more  concerning  Officer,  in  Abatement,  (D  6.)  —  Action  upon 
the  Case  for  a  Deceipt,  (A  6.)  —  Action  upon  the  case  for  Misfeasance, 
(A  1.)  —  Action  upon  the  Case  for  Negligence,  (A  2.)  —  Chase  (Q  1, 
&C.)  —  Courts,  (E  3.  —  P  16.)  —  Impnsonmmt,  (H  8,  9.)  —  Justices, 
(Ml2,  13.)  — Justices  of  Peace,  (A 4.  — B75. 101.)— Leet,  (M  1, 
&C.)  —  Pleader,  (3  M  22.)  —  PrivOege,  (C  1.)  —  Sewers,  (F)  —Vis- 
county  (E  2.) 

OLERON. 

Slam  of  oleron. 

Vide  Admiralty,  (E  12.) 


OPPOSER. 

iForeign  opposer* 

Vide  Courts,  (D  15.) 


ORDER& 

i)rDer  of  'Ba0tarDg. 

Vide  Bastard,  (G  I,  &c.) 

£)roec  of  remobal  of  a  poor  ptxmu 

Vide  Justices  or  Peace,  (B  7S.) 

3[nterIocutor);  orDcr* 

Vide  Chancery,  (V). 

Decretal  order. 

Vide  Chancery,  (Y  1,  Sic.)  —  Sewers,  (     i,  2.) 

^olg  oroerd. 

vide  Parson,  (B  1.) 

ORDINARY. 

Vide  Admikistration  —  Administrator — Ecclesiastical  Per- 
sons —  Esolise  —  Heresy,  (B  2,  3.)  —  Visitor,  (A  6,  &c.) 


ORDINATION. 

Vide  Parson,  (B  2. 
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ORIGINAL. 

Original  tiill. 

Vide  Chancery,  (E  1, 2.  —  Y  6.,—  2  N 1.) 
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SDciginal  torit 

Vide  Action  upon  the  Case,  (C  1.) — Action  upon  the  Case  upon 
Assumpsit,  (H  1.)  —  Action  upon  the  Case  for  a  Deceipt, 
(F  1.)  —  Amendment,  (D  1,  &c.)  —  Assise,  (B  8.)  —  Attaint, 
(Cl.)  — Fine,  (El.)  — Pleader,  (C  11,&c.— 3l2.— 3  M  1.6.) 
—  Piuerogative,  (DSl.) 


ORPHAN. 

Vide  Guardian,  (G 1,  8ic.)  —  Uses,  (N  5.) 

OTHER  REMEDY. 

Vide  Abatement,  (H  50.)  —  Action,  (K  1,  &c.  —  M  1,  &c.)  —  Ac- 
tion UPON  THE  Case,  (B  8.)  —  Action  upon  the  Case  upon 
Assumpsit,  (C)  —  Action  upon  the  Case  for  a  Deceipt,  (E  5.) 


OVERSEERS  OF  THE  POOR. 

Vide  Justices  of  Peace,  (B  64,  &c) 

OUSTER. 

Vide  Estates,  (H  9.) 

I 

OUSTER  LES  MAINS. 

Vide  Prjbrogative,  (D90.) 

OUTLAWRY. 

Vide  Utlagary. 

OWELTY  OF  PARTITION. 

Vide  Parceners,  (C  8.) 

OWNERS  OF  SHIP& 

'  Vide  Navigation,  (I  3.) 

OXFORD. 

Vide  University,  (C). 

OYER. 

Vide  Abatement,  (1 22.) — Pleader,  (P  1,  2.  —  2  V  4.) 

OYER 
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OYER  AND  TERMINEIL 

Vide  Justices,  (G  1,  &c.) 


PACKAGK 

Vide  London,  (K  1.) 


PAIN  FORT  ET  DURE. 

Vide  Justices,  (X2.) 

PALATINE. 

Vide  Abatement,  (D  2.) —*  Fbakcbises,  (D  Ir&c:)- 


PALL. 

Vide  PoPEBY,  (A  1.) 

PANEL. 

Vide  Amendment  (F)  —  ENgussr,  (C  1,  &c.) 

PANNAGE  OR  PAWN  AGE. 

Vide  Chase,  (O  2.)  —  Grant,  (E  8.) 


PAPIST. 

Vide  Justices  of  Peacs,  (B  14,  3k.)  —  Popert. 


PARAPHERNALIA. 

Vide  Baron  and  Feme,  (F  S.)       ^ 

PARCEL. 

^  Vide  Abatement,  (H51.)  —  Grant,  (ElO.) 

PARCENER. 

(A)  Parceners  li^  common  Won* 

(A  1.)  Who  are.  p.  219- 

(A  $.)  What  inheritances  they  take,  and  what  not* 
p.  220. 

(A  3.)  In- 
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(A  3.)  Incidents  to  parcenary :  —  They  make  but  one 

heir.  p.  220. 
(A.  4.)  They  have  an  entire  freehold : — When  they 

shall  be  joined  in  a  suit.  p.  221. 
(A  5.)  When  they  shall  join  in  an  action,  p.  221. 
(A  6.)  In  what  respect  each  parcener  has  a  moiet 

p.  221. 
(A  70  How  the  descent  shall  be  to  parceners,  p.  222. 

(B)  lg)arcenerjBt  \>}>  cugtonn  p.  222. 

(C)  Partition. 

(C  1.)  In  law,  p.  222. 

(C  2.)  Partition  in  deed  :  —  By  consent,  p.  222. 

(C  S.)  When  the  eldest  shall  have  the  preference. 
D.  223. 

(C  4.)  Wnen  a  daughter  shall  put  her  part  into  hotch- 
pot, p.  223. 

(C  5.)  The  agreement  may  be  by  parol,  p.  224. 

(C  6.)  By  writ  of  partition :  —  Between  whom  it  lieSi 
p.  224. 

'^C  7^  How  the  partition  shall  be  made.  p.  225. 

(C  8.)  Rent  for  owelty  of  partition  :  —  How  granted, 
p.  225. 

(C  90  Partition,  when  indefeasible : — If  made  by  writ 
ofpartition^  p.  226.  ^   . 

(C  10.)  If  made  by  commission,  p.  226. 

(C  11.)  If  made  by  consent,  p.  227. 

(C  12.)  When  it  may  be  defeated  : — If  it  be  not  equal. 

p.  227. 
(C  13.)  If  one  pur  party  be  evicted,  p.  227. 
(C  14.)  How  it  shall  be  defeated,  p.  228. 
(C  15.)  The  effect  of  a  partition,  p.  228. 

(A)  Parceners  be  common  la\u. 

(A  1.)  Who  are. 

Parceners  are  by  common  law,  or  by  custom.     Lit.  s.  241. 

Parceners  by  common  law  are,  where  tenant  in  fee,  or  tail,  diesy 
having  several  daughters,  and  no  son ;  or  several  sisters,  and  no  issue 
or  brother;  or  several  aunts,  &c.  the  lands  descend  among  all  the  daugh-. 
ters,  sisters,  aunts,  &c.  who  make  but  one  heir.     Lit  s.  241,  242. 

So,  if  one  parcener  dies,  the  son  or  other  heir  of  the  deceased  shall 
be  parcener  with  the  survivor.     Vide  Co.  L.  164. 

If  one  after  issue  dies,  by  which  her  husband  is  tenant  by  the  cur* 
te^ ;  the  other  shall  be  parcener  with  the  husband^  and  shall  have  a 
wnt  of  partition  against  him,  though  the  husband  is  not  a  parcener. 
Lit.  8.  264. 

If 
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If  one  parcener  disseises  the  other,  after  recovery  they  are  parcenenr 
again.     Co«  L.  167*  b. 

So,  if  one  recovers  against  the  other  in  a  nupef^  obtit,  or  rationalilii 
parte.     Ibid. 

If  two  parceners  alien,  reserving  a  rent  to  them  in  fee ;  they  are 
parceners  of  the  rent,  and  not  joint-tenants;  for  it  follows  the  nature 
of  the  land.     Co.  L.  169.  b. 

So,  if  a  parcener  grants  a  rent  to  her  sisters  for  equality  of  partition. 
Ibid. 

But  parceners  cannot  be  otherwise  than  by  descent :  for,  if  several 
daughters,  sisters,  &c.  purchase  lands  together,  they  are  joint-tenants> 
and  not  parceners.     Lit  s.  254. 

(AS.)  What  inheritances  they  take,  and  what  not. 

All  lands  and  tenements,  of  which  partition  may  be  made,  shall 
descend  in  parcenary. 

As,  a  rent-charge,  though  it  is  entire.     Co.  L.  164*.  b. 

A  corody  certain.     Ibio. 

A  castle  for  habitation.     Co.  L.  165.  a. 

The  lands  or  possessions  annexed  to  a  dignity.     Ibid. 

Though  they  be  entire  inheritances,  which  cannot  be  divided :  as,  a 
villein;  for  one  may  have  his. service  for  a  day,  or  a  month,  &c.  and 
afterwards  the  other  for  another  day,  month,  &c.     Co.  L.  164.  b. 

So,  an  advowson,  for  tbey  may  present  by  tums^     Ibid. 

So,  a  mill ;  for  one  shall  nave  it  for  so  long  a  time,  or  one  toll-dish, 
the  other  for  a  like  time  afterwards,  or  the  second  toll-dish.  Co.  L. 
165.  a. 

But,  where  the  public  good  requires  that  one  shall  have  the  whole, 
llie  inheritance  does  not  go  in  parcenary :  as,  the  crown  descends  only 
to  the  eldest  daughter,  sister,  &c.  for  regnum  nan  est  divisUnle,    Ibid. 

So,  a  castle  for  the  defence  of  the  realm.     Ibid. 

So,  an  office  of  honour,  as,  to  be  high  constable  of  England,  &c. 
shall  be  executed  by  the  husband  of  the  eldest  daughter.     Ibid. 

And,  before  marriage  it  shall  be  executed  bv  deputy.     Ibid. 

So,  homage  and  fealty  shall  be  done  to  the  eldest     Co.  L.  67.  b. 

164.  b.  (SerS).) 

So,  a  dignity,  or  title  of  honour,  shall  not  descend  in  parcenary ; 
but  die  king  may  confer  it  on  which  daughter  he  pleases.     Co.L. 

165.  a.     12  Co.  111. 

So,  where  the  division  of  an  inheritance  would  be  a  prejudice  to 
another,  it  goes  to  the  eldest  only,  and  she  shall  make  contribution  to 
the  others;  as,  reasonable  estovers  appendant  to  a  tenement;  for,  if 
all  the  daughters  should  have  them,  tne  charge  would  be  increased* 
Co.  L.  164.  b. 

So,  a  corody  uncertain.     Co.  L.  164.  b.  165.  a. 

A  piscary,  or  common  sans  nombre.    Ibid. 

Yet,  if  the  eldest  cannot  make  contribution,  there  shall  be  an  allot- 
ment made  to  the  one  for  so  long  time,  and  afterwards  to  the  other. 
Co.  L.  165.  a. 

(A  3.)  Incidents  to  parcenary.     They  make  but  one  heir. 

If  there  are  several  parceners,  all  make  but  one  heir  to  their  ances-  ^ 
tor.     Lit  s.  241.  « 

And, 
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Andy  tbefrefore,  if  a  remainder  be  limited  to  the  heirs  of  B.^'  and  he 
clies,  having  two  daughters,  they  both  take. 

If  one  daughter  be  attainted  for  felony  the  remainder  shall  be  void 
for  the  whole :  for  whoever  takes  by  purchase,  as  right  heir*  to  an- 
other, ought  to  be  complete  heir,  and  one  alone  is  not  so ;  for  they 
both  make  but  one  heir.     Semb.  Co.  L.  163.  b. 

If  B.  leases,  rendering  2s.  rent,  and  if  he  dies,  his  heir  within  age, 
then  205.  If  be  dies  having  two  daughters,  the  one  within  age,  tne 
other  of  full  age,  the  20^.  rent  is  not  due ;  for  his  heir  was  not  within 
age^  both  daughters  being  but  one  heir,  and  one  being  ,of  full  age. 
Co.  L.  164.  a. 

If  one  parcener  enters .  into  the  whole  land,  generally,  and  takes 
the  profits,  it  shall  b^  the  entry  of  both,  and  does  not  devest  the 
moiety  of  her  sister.     Co.  L.  243.  b.  373.  b. 

Or,  if  both  enter,  and  afterwards  one  takes  all  the  profits ;  this 
does  not  devest  the  moiety  of  her  sister,  without  an  actual  ouster  and 
disseisin.     Co.  L.  373.  b.* 

But  if  one  enters  after  the  death  of  her  ancestor,  claiming  the 
whole,  and  takes  the  profits  of  the  whole;  this  devests  the  purparty 
of  her  sister.     Co.  L.  243.  b.  373.  b. 

So,  if  one  enters,  and  makes  a  feoffinent;  this  subsequent  act  ex- 
plains the  preceding  entry,  and  shows  that  she  was  seised  of  the  whole : 
yet  it  is  not  properly  a  aisseisin,  for  the  other  never  was  seised ;  nor 
an  abatement,  for  both  make  but  one  heir.  Co.  L.  374.  a.  •  (Vide 
Co.  L.  243.  b.) 

[An  entry  by  one  parcener,  when  not  adverse  to  his  companions, 
enures  to  their  benefit.     6  East,  173.     2  Smith,  295.] 

[The  possession  of  once  parcener  is  that  of  the  other,  so  as  to  create 
a  seisin  in  the  other,  and  carry  her  share  by  descent  to  her  heirs. 
7  T.  R.  386.] 

(A  4.)  They  have  an  entire  freehold :  —  When  they  shall  be 

joined  in  a  suit. 

So,  parceners,  till  partition  made  between  them,  have  but  one  entire 
fireehoii:  and  therefore,  if  land  descends  to  several  daughters,  one 
'  pracipe.lies  against  them  all.     Co.  L.  164.  a.    Vide  Abatement,  (F  4.) 

(A  5.)  When  they  shall  join  in  an  action. 

So,  in  all  actions  real  ancestral,  where  the  right  descends  to  them 
firom  the  same  ancestor,  all  the  parceners  ought  to  join.  Co.  L.  164.  a. 
Vide  Abatement,  (£  8.) 

So,  if  two  parceners  are  disseised,  they  shall  join  in  an  assise.  Co.  L. 
164.  a. 

But  where  they  sue  in  several  rights,  they  ought  to  have  several' 
actions;  as,  if  two  parceners  be  disseised,  and  die,  their  heirs  ought 
to  sue  severally ;  though  after  recovery  they  are  parceners  again ;  for 
each  has  a  several  right.     Ibid. 

(A  6.)  In  what  respect  each  parcener  has  a  moiety. 

So,  each  parcener  has  a  moiety,  or  several  interest,  in  the  land  de- 
scended to  her.     Co.  L.  163.  b. 

And 
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And  therefore*  if  one  dies,  her  purparty  does  not  survive,  but  de- 
scends tocher  heir.     Co.  L.  164.  a. 
So,  one  may  enfeoii^  and  make  livery  of  her  part  to  the  other.     Ibid. 

(A  70  How  the  descent  shall  be  to  parceners. 

A  descent  to  parceners  shall  be  in  capita j  not  in  stirpes :  and  there- 
fore, if  A.  hath  two  daughters,  and  one  dies,  and  leaves  three  daugh- 
ters, and  then  A.  dies ;  the  three  daughters  take  widi  the  aunt  by 
descent,  .but  the  aunt  shall  have  as  much  as  all  the  daughters  of  her 
sister.     Co.  L.  164.  a. 

So,  if  one  daughter  of  A.  dies,  leaving  a  son  and  several  daughters, 
the  son  shall  have  all  the  purpart  of  his  mother,  as  heir  with  the  aunt. 
Ibid. 

(B)  Jj^arcenew  bg  Custonh 

Parceners  bv  custom  are,  where  all  the  sons  take  the  lands  and  tene- 
ments equallv  between  them  by  descent :  as,  by  the  custom  of  gavelkind 
in  Kent,  ana  elsewhere.     Lit  s.  265.     Vide  Gavelkind. 

(C)  lE)actition. 

(C  1.)  In  law. 

Parceners  are  so  called  because  partition  lies  between  them.  Lit. 
s.  241. 

Partition  may  be  made  by  an  act  in  law,  or  in  deed.  Co.  L.  165.  b. 
'  As,  if  one  parcener  makes  a  feoffment  of  her  part,  this  part  is 
thereby  severed,  and  the  feo£fee  does  not  hold  in  parcenary,  but  in 
common.     Co.  L.  167.  b. 

If  two  parceners  take  husbands,  and  after  issue  die,  by  which  the 
husbands  are  tenants  by  the  curtesy;  they  do  not  hold  in  parcenary ; 
but  a  partition  is  made  between  them  by  act  in  law.     Ibid. 

So^  if  one  parcener  disseises  the  other,  till  re-entry  or  recovery  by  the 
disseisee,  the  other  does  not  hold  in  parcenary.     Ibid. 

If  the  parceners  are  mesne^  and  one  of  Uiem  purchases  the  tenancy 
paravaU,  this  makes  a  partition  of  the  mesnalty :  for  her  part  shall  be 
thereby  extinguished.     Ibid. 

(C  2.)  Partition  in  deed :  —  By  consent. 

Partition  in  deed  shall  be  by  consent,  or  by  compulsion.  Co.  L* 
165.  b. 

Partition  by  consent  may  be  made  in  divers  manners :  as,  if  the 
parceners  themselves,  by  agreement,  divide  their  tenements  into  so 
many  parts,  as  there  are  parceners,  each  part  by  itself  in  severalty,  and 
of  equal  value.     Lit.  s.  24S. 

Or,  if  they  choose  friends  to  make  partition  of  the  tenements  be- 
tween them.     Lit  s.  244. 

Or,  write  the  several  parts  in  several  billets,  which  are  rolled  within 
balls  of  wax,  and  shaken  by  an  indifferent  person;  and  then  each  takes 
a  ball  for  her  part     Lit.  s.  246. 

Or,  if  they  determine  by  lot,  who  shall  take  the  first  ball. 

So,  they  may  make  partition  by  consent,  that  one  parcener  shall 

have 
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have  the  lands  for  so  long  a  time;   and  then  the  other  for  so  long. 
Co.  L.  167.  a.  180.  a. 

That  one  shall  have  such  a  manor,  or  land,  for  a  year,  and  the 
other  such  an  one,  and  then  that  they  change,  and  so  dtemis  vidbus^ 
to  them  and  their  heirs  for  ever.     Co.  L.  167.  b. 

That  one  shall  have  such  an  house,  &c.  the  other  sudi  an  house,  and 
a  rent  for  owelty  of  partition.     Lit.  s.  25 1 .    Vide  post,  ( C  8. ) 

That  one  shall  put  her  land  in  hotchpot,  and  then  shall  make  parti- 
tion of  the  whole.    Lit  s.  266,  &c.    Vide  post,  (C  4<0 

So,  several  parceners  may  agree,  that  one  shall  have  her  part  in 
severalty,  though  the  others  hdd,  wiUiout  making  partition.  Lit.  s. 
276. 

[The  customary  and  tenant-right  estates  peculiar  to  the  north  of 
Ei^and,  are  not  within  the  statutes  of  partition.     3  B.  &  P.  378.] 

(C  3.)  When  the  eldest  shall  have  the  preference. 

If  a  division  be  made  of  tenements  into  several  parts,  without  a  special 
agreement  who  shaU  choose,  the  eldest  shall  make  her  election  firsts 
and  afterwards  according  to  dieir  seniority.     Lit.  s.  244. 

So^  in  all  cases,  where  no  agreement  is  made,  the  eldest  parcener 
shall  be  preferred ;  as,  if  an  advowson  .descends  to  several  daughters, 
the  eldest  dau^ter  shall  have  the  first  turn.     Co.  L.  166.  b. 

And  if  the  privilege  is  given  to  the  eldest  by  the  law,  without  the  act 
of  the  party,  it  goes  to  her  issue :  as,  if  an  advowson  descend  to 
parceners,  and  the  eldest  dies ;  her  heir  shall  present  in  the  first  turn. 
Ibid. 

So,  if  she  marries,  or  aliens,  the  husband  or  assignee  shall  have  the 
same  privilege.    Ibid. 

But,  if  an  lu^reement  be  to  the  contrary,  the  eldest  shall  not  have  the 
preference.    Lit  s.  244.'. 

Or,  if  by  assent,  the  eldest  mokes  a  division  of  the  tenements  into 
several  parts.    Lit  s.  245. 

'  So,  where  the  privilege  is  consequent  to  the  act  of  the  parties,  the 
issue  or  assignee  snail  not  have  it ;  for  it  is  personal :  as,  *  if  partition  is 
made  by  assent,  or  by  the  ^pointment  of  friends,  and  the  eldest  dies ; 
her  heir  shall  not  choose  in  the  first  place,  but  the  next  sister.  Co.  L. 
166.  b. 

So,  if  partition  be  made  by  the  sherifi^;  theieldest  shall  not  have  her 
choice.     Lit.  s.  249. 

(C  4.)  When  a  daughter  shall  put  her  part  into  hotchpot. 

If  one  daughter  has  received  land  with  her  husband  in  frank-mar- 
riage in  the  life  of  her  &ther,  she  shall  not  have  any  part  of  that  which 
descends  upon  the  death  of  her  father,  if  she  does  not  put  the  land  given 
in  frank-marriage  into  hotchpot  with  that  which  remains  for  her  other 
sisters.    Lit  s.  266,  267; 

And  in  such  case,  the  whole  residue  of  the  lands  of  the  father 
descends  to  the  daughters  not  married,  till  the  advanced  daughter  puts 
her  lands  into  hotchpot     Co.  L.  176.  b. 

If  the  advanced  daughter  puts  her  land  in  frank-marriage  into  hotch- 
pot, then  partition  shall  be  made ;  and  the  advanced  <bughter  shiall 

have 
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have  all  the  land  given  in  frank-marriage,  and  so  much  more  as  will 
make  her  par(  equal  with  the  part  of  any  to.  whom  the  residue  descended. 
Co.  L.  177. 

So,  if  the  donees  die  before  the  &ther,  or  before  his  land  be  put 
into  hotchpot;  the  issue  shall  have  the  same  advantage ;  and  if  he  puts 
the  land  given  in  frank-marriage  into  hotchpot,  shaU  have  a  moiety  of 
the  whole.    Lit.  s.  270. 

But  if  land  descends  to  a  sister  not  advanced,  from  any  other  an- 
cestor, except  the  donor  in  fitmk-maniage,  the  advanced  sister  shall 
be  parcener  with  her  without  putting  her  land  into  hotchpot.  Lit. 
s.  272. 

So,  if  land  descends  in  tail ;  for  all  the  sisters  are  entitled  to  land 
in  taU,  perjbrmam  doni.     Lit.  s.  274.    (Vide  Co.  L.  179.  b.) 

So,  if  any  daughter  has  land  by  feoffinent  of  her  fether,  or  any  other 
means,  except  by  a  gift  in  frank-marriage,  she  shall  be  parcener  with 
her  sisters  in  all  lands  which  descend,  wi^out  putting  the  land  into 
hotchpot,  which  she  had  from  her  father  in  his  lifetime.  Lit.  s.  275. 
(Vide  Co.  L.  179.  b.) 

If  a  daughter,  advanced  in  the  life  of  her  fiither,  will  put  her  land 
into  hotchpot,  with  her  sister  not  advanced,  she  cannot  refiise  to  do  it. 

And  if  she  refuses  it,  the  advanced  daughter  and  her  husband  may 
enter  into  the  lands  descended,  and  hold  with  her  in  parcenary.  Co.  ll 
176.  b. 

(C  5.)  The  agreement  may  be  by  parol. 

Partition  by  agreement  between  parceners  may  be  by  parol,  as  weU 
as  1^  deed.    Lit.  s.  250. 

Tnough  it  be  made  of  things  which  lie  in  grant ;  as,  an  advowson, 
rent,  common,  &c    Co.  L.  169.  a. 
.  If  they  are  in  several  counties,  as  well  as  in  the  same  county.     Ibid. 

So,  a  rent  for  owel^  of  partition  may  be  granted  without  deed.  Co^ 
L.  169.a.     Lit  s.  252.     Vide  post,  (C  8.) 

So,  tenants  in  common  may  make  partition  by  parol,  if  they  execute 
it  in  severalty  by  livery.     Co.  L.  1 69.  a.  ' 

But  joint-ienants,  by  the  common  law,  if  they  had  made  partition  by 
agreement,  could  not  do  it  by  parol  without  deed.     Ibid. 

Neither  could  they  after  the  st  31  H.  8.  1.  and  32  H.  8.  32.;  for 
these  statutes  only  enablef  them  to  make  partition  by  writ.     Ibid. 

Nor  tenants  in  common,  if  it  be  not  executed  by.  livery.     Ibid. 

[No  partition  of  land  can  now  be  made  without  deed.     Willes,  248.] 

(C  6.)  By  writ  of  partition  :  —  Between  whom  it  lies. 

By  the  common  law,  one  or  more  parceners  might  have  a  writ  of  par- 
tition against  the  others.     Lit.  s.  247. 

So,  if  one  after  issue  dies,  by  which  her  husband  is  tenant  by  the 
curtesy,  the  other  parcener  may  have  a  writ  of  partition  against  the 
husband.    Lit  s.  264.     Vide  ante,  ^A  1.) 

So,  if  one  aliens  her  part  in  fee,  tiie  other  shall  have  partition  against 
the  alienee.    Co.  L.  175.  a. 

So,  if  one  takes  husband,  who  purchases  of  a  second,  the  husband  and 
wife  shall  have  a  writ  of  partition  against  the  third  parcener;  because 

he 
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he  has  one  part  in  right  of  his  wifei  though  he  has  the  other  part  as  a 
stranger.     Co.L.  175.  a. 

So,  though  one  parcener  has  demised  for  years,  yet  partition  lies :  for 
the  freehold  continues  in  parcenary.     Co.  L.  167.  a. 

So,  now,  by  the  st  31  H.  8. 1.  joint-tenants,  or  tenants  in  common, 
of  an  estate  of  mheritance^  in  their  own,  or  wives*  right,  may  be  com- 
pelled to  make  partition  by  writ  de  pariitionejaciendd. 

And  by  the  st  32  H.  8.  32.  joint-tenants,  or  tenants  in  common 
where  one  or  all  have  but  an  estate  for  life  or  years. 

By  the  equity  of  these  statutes,  the  alienee  of  a  parcener  shall  have  a 
writ  of  partition ;  for  he  is  tenant  in  common '  witli  the  other.  Co.  L. 
175.  b. 

So,  may  a  husband,  who  is  tenant  by  the  curtesy  to  a  parcener. 
Co.  L.  175.  a. 

So,  if  a  devise  be  to  A.  of  lands  held  by  knight's  service^  which  by 
the  St.  34  &  35  H.  8.  5.  is  void  for  a  third  part,  the  devisee  shall  have 
partition  against  the  heir'of  the  devisor,  who  claims  such  third  part. 
R.  Bend.  50. 

Buty  by  the  comipon  law,  joint-tenants  or  tenants  in  common,  could, 
not  have  a  writ  of  partition*    (Vide  Co.  L.  175.  a.) 

Nor,  the  tenant  by  curtesy,  or  alienee  of  a  parcener.   -Ibid. 

So,  partition  does  not  lie  between  parceners,  if  they  have  not  the 
freehold  in  parcenary ;  for  if  one  makes  a  lease  for  life,  a  writ  of  partitioa 
cannot  be  sued ;  for  the  writ  says,  quod  insimul  et  pro  indiviso  teneni. 
Co.  L.  167.  a. 

S(^  if  one  disseises  the  other,  partition  does  not  lie  during  the  dis- 
sdsin.    Ibid. 

So,  a  purchaser  from  one  parcener  shall  not  join  with  another,  in 
partition,  against  tiie  third  parcener.  Co.  L.  175.  b.  R.  Dy.  128.  a. 
Bend.  pL  76.  210. 

So,  partition  lies  only  against  the  tenant  of  the  freehold.  Co.  L. 
167.  a.     Vide  Pleader,  (3  F  1,  &c.) 

Except  where  petition  is  brought  by  tenant  in  common»  for  a  term  of 
^years.    Co.  £nt  419.  a. 

(C  70  ^^^  ^^^  partition  shall  be  made. 

After  judgment  in  a  writ  of  partition,  the  sheriff,  by  the  oath  of  a 
jury,  shall  make  a  division  into  equal  purts,  and  render  to  each  parcener 
a  part.    Vide  Pleader,  (3  F  4.)  * 

The  sheriff  may  render  first  to  the  eldest  or  youngest,  or  to  which 
he  pleases.    (Vide  Lit.  S.  249.) 

mt  if  there  be  land  in  fee,  and  other  land  in  tail,  he  ought  to  render 
to  each  a  part  of  the  land  in  tail.     Ca  L.  173.  a. 

£By  commission  out  of  chancery.  Vide  Chancery  (4  E).  —  Vide 
post,  (C 10.)  ] 

(C  8.)  Rent  for  owelty  of  partition :  —  How  granted. 

So,  if  tenements,  which  descend  to  parceners,  are  tEe  one  of  less 
value  than  the  other,  they  may  make  partition  between  them,  that  one 
shall  have  the  one  tenement,  and  the  other  the  other,  and  that  she  who 
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has  tlie  tenement  of  die  greater  value,  shall  grant  a  rent  out  of  it  to 
the  other  and  her  heirs  tor  owelty  of  pEutition.    Lit  s.  251. 

And  such  rent  is  not  a  rent  service,  but  a  rent-chanje.     Lit  s«  253. 

And  may  be  granted  by  parol,  widiout  a  deed.  Lit  s.  252.  Vide 
ante,  (C  5). 

JEiut  if  it  was  granted  out  of  other  land^  it  ought  to  be  by  deed. 
Co.  L.  169.b. 

If  a  rent  be  granted  for  equality  of  partition,  without  saying  out  of 
what  land,  it  shall  be  issuing  out  of  the  purparty  of  the  paroemer  who 
granted  it     Ibid. 

If  a  rent  be  reserved,  it  amounts  to  a  grant.     Co.  L.  1 70.  a. 

If  huaband  and  wife  grant  a  rent  for  equality  of  partition  out  of  the 
purparty  of  the  wife,  it  binds  for  ever,  if  the  partition  was  equal.  Co. 
L.  169.  b. 

If  a  rent  be  granted  for  equality  of  partition,  the  grantee  and  his  heirs 
may  distrain  for  it  of  common  right,  into  whatsoever  hands  the  tene* 
ments  out  of  which,  &c.  shall  come.     Lit  s.  252. 

(C  9.)  Partition,  when  indefeasible :  —  If  made  by  \mt  of 

partition. 

If  a  partition  be  made  by  writ  de  pariitionefaciendd  after  the  appear- 
ance of  the  tenant,  the  judgment  is,  quodjirma  et  stabilis  imperpehmm 
teneatuTy  and  therefore  itshw  not  be  defeated.     Co.  L.  168.  b.  17L  a. 

Though  made  against  ^feme  cooert,    Co.  L.  1 7 1 .  a. 

And  woiuzh  it  be  not  equal.    Ibid. 

So,  it  shall  not  be  defeated  though  it  is  not  equal,  and  any  one  of  the 
parties  is  an  infant.     Co.  L.  171.  a.  b. 

So,  by  the  st  8  &  9  W.  S.  81.  if  made  without  the  appearance  of 
the  tenant,  if  she  does  not  appear  within  fifteen  days  after  the  return 
of  the  attachment,  where  an  affidavit  was  made  of  notice  to  the  tenant 
forty  days  before  the  return  of  the  writ, .  and  a  copy  of  it  left  with 
the  ocaipier  of  the  land. 

But  by  the  same  statute,  if  judgment  be  in  a  writ  of  partition,  with- 
out the  appearance  of  the  defendant,  upon  motion  luiowing  a  pro- 
bable bar,  or  that  the  demandant  hath  not  tide  to  so  much,  within  a 
year  after  judgment,  or  (if  the  party  was  an  in&nt,  covert^  non-sane, 
or  out  of  the  realm)  after  the  inability  is  removed,  the  court  may 
order  the  defendant  to  plead,  &c. 

Or,  if  the  demandant's  title  be  admitted,  but  the  partition  appears 
unequal,  the  court  may  award  a  new  partition. 

[This  statute  applies  only  to  cases  where  the  tenant  does  not  ap- 
pear.    I  Bos.  &  Pull.  S^^.     See  2  Bl.  1184.  1159.] 

(C  10.)  If  made  by  commission. 

So,  a  partition  by  commission  out  of  chancery  binds  all  of  full  ace, 
if  part  oi  the  land  in  capUe  be  allotted  to  eadi;  for  there  is  a  proviso 
in  the  writ  to  such  intent    Co.  L.  171.  a. 

S<^  if  it  be  equals  though  some  be  within  age.    Ibid« 

But 
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But  an  unequal  partition  by  commission  does  not  bind  any  within 
age;  for  it  is  nuule  salvo  jure  si,  &c.     Co.  L.  171.  a. 
Vide  Chancery,  (4  E.) 

(C  11.)  If  made  by  consent. 

So,  a  partition  of  lands  in  fee-simple  by  persons  of  full  age,  sound 
memory,  and  not  covert j  by  agreement  between  them,  never  shall  be 
ddeated.     Co.  L.  166.  a. 

Though  the  part  of  one  be  not  equal  in  yearly  value  to  the  part  of 
the  other.     Lit  s.  255.     Co.  L.  166.  a. 

So,  by  persons  within  age,  if  it  be  equal.     Co.  L.  171.  iu 

So,  if  a  bastard  eigne  and  nudier  puisne  make  partition  between  them, 
the  mulier  shall  be  bound  by  it  for  ever.    Co.  L.  170.  b. 

So,  if  husbands  and  their  wives  parceners  make  partition,  which 
was  equal  at  the  time  of  the  partition,  it  shall  not  be  afterwards  de- 
feated.    Lit  s.  257. 

Neither  by  the  wives  after  the  coverture  determined,  or  by  their 
heirs.     Co.  L.  171.a. 

Though  by  surrounding  or  neglect,  the  parts  afterwards  become  un- 
equal   Ibid. 

So^  if  a  partition  be  made  between  husbands  and  their  wives,  not 
equal  at  the  time  of  the  partition,  it  shall  not  be  defeated  during  the 
coverture.     Co.  L.  16(6.  a. 

Or,  if  such  partition  be  between  parceners,  where  any  one  is  non- 
sane,  it  shall  be  good  during  the  life  of  the  person  non-sane.    Ibid. 

So,  if  parceners  make  partition  within  age,  and  agree  to  it  at  foil 
age,  by  tfddng  all  the  profits  of  their  parts,  &c«  it  snail  be  good  for 
even     Lit  s.  258. 

Soi  if  parceners  make  a  partition  of  lands  in  taU,  which  is  equal,  it 
shall  not  be  defeated  by  them,  or  their  issues.    Co.  L.  173.  b. 

So,  if  each  piurt  is  not  equal  in  value,  it  shall  not  be  defeated  during 
the  lives  of  the  tenants  in  tail.     Lit  s.  255. 

So,  if  land  in  fee  is  allotted  upon  a  partition  to  one  parcener  and 
land  in  tail  to  another,  it  shall  be  good  as  long  as  botii  estates  continue 
without  alteration ;  for  it  is  not  necessary  that  the  estates  of  the  land 
are  equal.     Lit  s.  260. 

(C  12.)  When  it  may  be  defeated :  —  If  it  be  not  equal. 

But  if  a  partition  be  of  lands  in  tail,  and  one  part  is  not  equal  in 
value  to  the  other ;  after  the  death  of  one,  her  issue  may  disagree  to 
the  partition.     Lit  s.  255.     Co.  L.  166.  a.       .  , 

So,  if  a  partition  not  equal  be  of  lands  in  fee,  or  tail,  where  any  par- 
cener is  within  age,  if  she  does  not  agree  to  it  at  her  foil  age ;  she  may 
avoid  it  at  any  time  during  her  non-age,  or  afterwards.  Lit  s.  258. 
Co.  L.  166.  a.  . 

So,  if  such  partition  is  made  between  husbands  and  their  wives ;  afler 
the  coverture  determine,  the  wife  or  her  heir  may  defeat  it  Co.  L.  1 66.  a. 
Lit  s.  256. 

^C  IS.)  If  one  purparty  be  evicted. 

So,  if  the  purpart  of  one  parcener  be  evicted  by  a  tide  paramount 
Ike  partition  shall  be  defeated ;  for  the  partition  imports  a  warranty 
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and  conditicm  lo  law,  that  the  one  shall  enter  upon  the  other  and^oy 
her  part  in  parceny,  if  she  be  evicted,  as  long  as  the  privity  betwe^ 
them  continues.     Lit.  s.  262.     (Vide  Co.  L.  173.  b.) 

Though  the  eviction  be  only  of  part  of  the  purpar^.     Co.  L.  1 7S.  b. 

Or,  only  of  an  estate  of  freehold ;  as,  for  life,  or  in  tail,  &c.    Co.  L. 

174.  a. 

So,  if  all  the  land  in  fee  be  allotted  to  one,  and  the  land  in  tail  to 
another  parcener,  and  she  who  has  the  land  in  fee  aliens  her  part;  her 
heir  may  enter  into  the  land  in  tail  to  have  a  reoompence  out  of  it  for 
so  Inuch  as  beloi^  to  her.     Lit.  s.  260. 

So,  if  she  who  has  the  land  ,in  fee  makes  an  estate-tail  only ;  for  the 
reversion  after  the  tail  ended,  is  not  of  any  account.     Co.  L.  173.  a. 

So,  if  she  aliens  cmly  part  of  the  land  in  fee^  her  heir  may  waive  the 
^residue,  and  enter  upon  the  land  in  tail.     Ibid. 

Though  it  was  not  known  that  any  part  of  the  land  was  entailed  ^  for 
every  one  shall  be  intended  to  be  conusant  of  her  tide.    Co.  L.  1 73.  b. 

But  if  the  privity  between  the  parceners  be  destroyed  before  eviction^ 
then  the  parcener  who  was  evicted  shall  not  enter  mto  the  part  of  the 
•other;  as,  if  after  partition  between  A.  and  B.  the  one  aliens  in  fee, 
and  then  the  alienee  is  evicted ;  the  alienor  shall  not  enter  upon  the 
«other :  for  by  her  ali^ation  she  has  dismissed  herself  to  have  any  of  the 
tenements  as  paicener.     Lit  s.  262. 

So^  she  shall  not  take  advantage  of  a  warranty  in  law.     Co.  L.  1 74.  al 

So,  if  land  in  tail  be  allotted  to  A.  and  land  in  fee  to  B.  who  aliens, 
and  afterwards  her  heir  enters  into  the  part  of  A.,  she  cannot  enter  into 
the  land  in  fee  which  was  aliened ;  for  by  the  alienation  the  privi^  was 
destroyed.    Co.  L.  1 72.  b. 

Yet  if  she  who  had  the  land  in  fee  aliens  only  for  life,  or  years ;  her 
heir  shall  not  enter  into  tlie  land  in  tail.     Co.  L.  173.  a. 

So,  if  she  who  had  the  land  in  tail,  discontinues  in  fee,  her  issue  shall 
not  enter  into  the  part  of  the  other ;  for  he  has  remedy  by  a  Jbrmedon 
for  the 'land  in  tail.    Ibid. 

(C  14.)  How  it  shall  be  defeated. 

When  a  partition  by  a  commission  out  of  chancery  is  avoidable,  it 
may  be  defeated  bv  a  scire  facias.    (Vide  Co.  L.  171.  a.) 

Or,  bv  a  writ  of  partition.     Ibid. 

So,  if  a  partition  be  voidable  for  want  of  equality,  she  who  woul 
defeat  it  may  waive  assenting  to  her  part,  and  enter  into  the  part  of  the 
other.     Co.  L.  1 74.  a. 

And  bv  such  entry  she  defeats  the  whole  partition.     Ibid. 

But  it  a  parcener  be  evicted  after  partition,  and  would  take  ad* 
vantage  of  the  warranty  in  law  annexed  to  the  partition;  she  does  not 
defeat  the  whole  partition,  but  shall  have  a  recompence  for  that  which 
she  has  lost     Ibid. 

And  she  shall  have  a  recompence  for  her  moiety  only,  by  which  the 
loss  will  be  equal.     Ibid. 

(C  15.)  The  effect  of  a  partition. 

Upon  partition  made,  the  occupation  and  descent,  which  before  were 
fjn  common,  shall  be  several  and  distinct.    Sav»  113. 

But  a  co-parcener,  after  partition,  continues  in  the  same  privity  of 

estate 
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estate  as  before ;  for  it  does  not  convey,  or  make  any  alteration  of  the 
estate.     Say.  1 1 8. 

And  therefore,  parceners  shall  have  aid,  and  vouch,  &c.  (wliich  arel 
fimnded  in  privity,)  after  partition,  as  well  as  before.     Ibid. 

So»  parceners  shall  be  in  from  the  common  ancestor,  as  before :  for 
the  partition  does  not  make  any  degree.     Ibid. 

So,  a  partition  of  the  demesnes  of  a  manor  does  not  sever  them  from 
the  manor,  as  long  as  the  manor  continues  in  parcenary.     Ibid. 
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(A)  15ji  belting;  in  tobat  ca0c«  granteD :  ~  [herein  of 

tbe  tSztt  of  a  pardon.]  infra. 

(B)  3[n  tobat,  not.  p.  230. 

(C)  ^oto  erpounDeo.  p.  230. 

(D)  OBe  tobat  UiorD6  it  0baU  be.  p.  230. 
(£)  m^at  efkatza  a  parDon  DidcbargeioL 

(E  1.)  Spiritual  offences,  &c.  p.  231. 
(£2.)  A  pardon  of  the  founcuition  discharges  all  de- 
pendant, p.  231. 

(F)  mw  not  p.  232. 

(6)  lg>art)on,  bote  grranteD.  p.  234. 

(H)  ^oto  ifyz  parte  is^ball  tabe  i^z  benefit  of  a  pardon^ 

p.  235. 

(I)  Crception  in  a  pardon,  p.  237. 

(A)  Jo^  ^t  fm% ;  in  Uibat  ca0e0  granted :— [herein  of 

tbe  effect  of  a  pardon.] 

The  king  by  his  prerogative,  may  grant  his^  pardon  to  all  offenders 
'  attainted  or  convicted  of  a  crime,  where  he  has  hope  of  their  amend- 
ment    St.  P.  C.  99.  a.     3  Inst.  233.     Vide  Parliament,  (L  46.)     Vide 
Prasrogative,  (D8.) 

And  therefore,  in  high,  or  petit  treason,  a  pardon  may  be  granted  by 
the  king  alon^     3  Inst  233. 

So,  in  murder.     R.  4  Mod.  61..    Sho.2S4.     (Vide  SaL  499.) 

In  all  felonies.     3.  Inst  233. 

So,  if  a  man  be  convicted  for  manslaughter,  the  king  may  pardon 
the  burning  in  the  hand.     3  Inst  237. 

So,  thouffh  he  be  convicted  in  an  appeal.     H.  P.  C.  252.     (Vide 
3^  Inst  2370 

So,  if  convicted  for.  heresy,  or  other  ecclesiastical  offence.  3  Inst  238. 
Vide  post,  (E  I.) 

Q,  3  So» 
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So,  the  king  may  pardon  piracy.     S  Inst.  238. 

So,  the  king  may  pardon  any  crime  or  ofience  before  attainder,  or 
conviction.     8  Inst.  233. 

The  judgment  against  a  petty  Jury  in  an  attaint ;  for  though  it  be  the 
suit  of  the  party^  this  judgment  does  not  give  satis&ction  to  the  party. 

3  InsL  237. 

The  imprisonment  for  two  years  in  a  judgment  upon  the  st.  W.  2.  35. 
Ibid. 

So,  all  that  is  forfeited  to  the  king  by  attainder,  he  may  restore  by 
his  charter.     3  Inst  233. 

(B)  3in  t»bau  not 

But  by  the  st  2  Ed.  3.  2.  conf.  by  4*  £d.  3. 13.  a  charter  of  pardon 
shall  not  be  granted  but  in  cases  where  a  man  kills  another  per  infor- 
tuniumy  or  se  defendendo. 

And  by  the  stat.  14  Ed.  3.  15.  no  charter  shall  be  henceforward 
granted  of  the  death  of  a  man,  or  other  felony,  except  in  case  where 
the  king  may  do  it,  saving  his  oath  of  his  crown ;  and  a  charter  to  the 
contrary  shall  be  held  for  none. 

Yet  Uiese  statutes  do  not  restrain  the  king's  prerogative ;  but  they  are 
a  caution  for  his  using  it  well.      Semb.  cont.  St  P.  C.  101,  &c.     Ace. 

4  Mod.  63.     Sal.  499.    (Vide  Sho.  284.) 

And  therefore,  a  pardon  with  a  non  obstante  of  the  statute  is  usual. 
StP.C.  101.  a.     Mo.  752.     Kelg.S4. 

So,  the  king  cannot,  by  his  pardon,  discharge  the  appeal  of  the  party. 
H.P.C.251.     3  Inst  237. 

Or,  a  thing  in  which  a  subject  has  a  property,  or  interest.  Vide 
post,  (F). 

So,  the  king  by  his  pardon  cannot  make  restitution  of  blood,  where 
the  blood  is  corrupted  by  attainder ;  for  it  must  be  done  by  act  of  par- 
liament    3  Inst  233. 

(C)  i>oU)  erpounDeD. 

A  general  pardon  shall  be  expounded  most  strongly  against  the  king, 
and  for  the  benefit  of  the  subject     5  Co.  48.  50.  a. 

And  therefore,  where  the  king  pardons  all  his  subjects :  an  alien,  re- 
siding as  a  friend  in  the  kingdom,  shall  be  pardoned ;  for  he  is  a  sub- 
ject, though  not  a  natural  subject.     Semb.  Hob.  271. 

But  a  pardon  to  A.  of  all  debts,  shall  not  be  extended  to  a  debt  by 
A.  and  B.     3  Inst  239.    [So  as  to  discharge  B.] 

A  pardon  of  all  trespasses,  does  not  extend  to  the  cutting  of  wood  in 
a  forest,  which  amounts  to  waste.     R.  Jon.  279. 

[The  recognizance  of  a  person  indicted  for  beating  a  custom-house 
officer,  in  diminut.  reventionum  dom.  regisj  was  discharged  on  an  act  of 
grace,  7  G.  though  such  offences  are  excepted.     Bunb.  88.] 

(D)  OBg  tobat  toorD0  it  flJball  bt. 

If  the  king  pardons  treason,  murder,  rape,  &c.  it  shall  not  be  allowed, 
if  tJie  crime  be  not  specified  in  the  charter,     3  Inst  236. 

So,  a  commission  or  grant  of  an  ofiice,  does  not  amount  to  a  pardon 

for 
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for  high  treawm;  for  a  pardon  by  express  words  is  necessarjr.  R. 
2  RoL  50. 

So^  if  the  king  pardons  all  felonies;  this  extends  tp  petit  treason, 
as  well  as  murder,  manslaughter,  arson,  burglary,  robbery,  rape,  8cc. 
Co.L.  391.a. 

So,  chance-medley,  se  defendendo^  and  petit  larceny.     Ibid. 

So,  a  pardon  of  all  felonies,  in  which  treason  is  excepted,  will  be  a 
plea  to  an  indictment  for  felony  against  him  who  has  committed  treason. 
Per  Coke,  Poph.  cont  2  Leo.  28. 

Soi  a  pardon  is  sufficient,  though  the  words  are  not  positive :  as,  a 
pardon  of  outlawry,  if  any  be,  discharges  him  who  is  outlawed.  8  Inst, 
288. 

So^  a  pardon  of  the  alienation  of  lands  which  are  holden  in  capite^ 
tU  didhtr.    .8  Inst  289. 

(£)  Wi&t  offence0  a  parDon  DtieicbargeieL 

(E  1.)  Spiritual  offences,  &c. 

If  a  suit  be  between  par^  and  party  in  the  spiritual  court  j^^ro  salule 
aninujtf  or  refarmatione  morum^  the  king's  pardon,  before  or  after  the 
suit  begins,  discharges  it ;  for  the  suit  is  for  the  king.  R.  5  Co.  51.  a. 
R.  2  Cro.  335.     2  Bui.  182.     Cont  Cro.  £1.  684. 

If  a  suit  be  in  the  Star-chamber,  for  a  misdemeanor.  5  Co.  51.  a. 
S  Inst  288. 

So,  vfhere  the  suit  is  in  the  spiritual  court,  ex  officio,  R.  5  Co.  51.  b. 
R.  Cro.  El.  684. 

So,  if  a  pardon  be  after  sentence  in  the  Star-chamber,  or  spiritual 
court,  it  discharges  the  sentence,  and  consequent  disabilities.  R.  Cro. 
Car.  55.     Adm.  2  Cro.  335. 

If  a  suit  be  in  the  spiritual  court  for  simony,  a  pardon  discharges 
the  penal^ ;  though  it  does  not  enable  to  retain  the  oenefioe..  R.  Cro. 
£1.686.     Mo.  916. 

If  a  man  be  convicted  for  heresy,  the  king  by  pardon  may  discharge 
it     8  Inst  288. 

So,  if  a  penalty  be  given  by  statute  to  him  who  will  sue  for  it ;  the 
king,  before  suit,  may  pardon  the  whole  penalty.     Ibid. 

And  the  moie^,  or  king^s  part,  after  the  suit  commenced..    Ibid. 

(E  2.)  A  pardon  of  the  foundation  discharges  all  dependent.. 

So,  if  the  king  pardons^  the  foundation,  all  dependent  upon  it  shall 
be  pardoned  :  as,  if  a  pardon  be  of  an  oii^ce  after  a  suit  for  it  in  the 
spiritual  court;  no  costs  shall  be  afterwards  given.  R.  5  Co.  51.  b. 
2  Rol.  299. 1.  2.     R.  Latch,  190.    Vide  post,  (Y). 

If  a  pardon  be  after  an  actipn  commenced,  and  beforei  judgment, 
the  amerciameiit  shall  be  pardoned,  though  it  was  not  due  b^re  judg- 
ment :  for  the  delay,  for  which  it  was  given,  was  pardoned.  Co.  JU 
126.  b.     R.  5  Co.  49. 

.   If  there  be  a  pardon  of  a  trespass,  before  outlawry  for  it,  the  king's 
fine  is  pardoned.     2  Rol.  (179.)  1.  10. 

If  the  contempt  be  pardoned,  excommunication  for  it  is  discharged. 
2  Rol.  (178.)  1.  45.    Jon.  227.    Cro.  Car.  199. 

Q4  If 
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If  a  bill  in  the  Star^haznber,  before  pardon,  be  exhibited  for  matter 
within  the  jurisdiction  of  the  court  as  to  one  defendant,  and  for  a  mat- 
ter scandalous  as  to  another,  and  after  a  pardon  of  all  contempts  th^ 
bill  is  dismissed  as  to  the  scandal  with  costs;  the  costs  are  discharged  by 
the  pardon.    R.  Hut  79.     R.  Cro.  Car.  68. 

Though  a  bill  depending  was  excepted  out  of  the  pardon :  for  this 
relates  only  to  matter  aninst  the  other  defendant     R.  Hut  79. 

After  an  indictment  for  a  forcible  entry,  and  restitution  upon  it;  if 
the  king  pardons  the  force,  the  defendant  cannot  afterwards  proceed 
upon  a  traverse  to  the  indictment  to  obtain  restitution.  R.  Yel.  99. 
2  Cro.  14'9. 

After  trespass  for  a  battery,  and  before  judgment,  if  the  king  pardons 
the  force,  there  shall  be  no  capiahtr.     Cro.  Qir.  32. 

If  a  stroke  be  the  1  Apr.  upon  which  death  ensues  10  Apr.^  and  the 
king  pardons  all  ofiences  dll  4  Apr.  by  which  the  stroke  was  pardoned  ; 
by  consequence  the  murder  shall  be  discharged.     R.  PI.  Com.  401. 

If  an  obligation  be  ad  parend.  mandat.  eccksue^  a  pardon  of  the 
offence  and  excommunication  discharges  the  obligation.  Mod.  Ca.  71. 
2  Lev.  36. 

If  the  kinff,  after  verdict  upon  an  obligation  and  nan  at  factum 
pleaded,  pardqns  all  debts,  and  judgment  be  afterwards  entered ;  yet  it 
shall  be  discharged  by  the  pardon,  and  the  defendant  may  plead  it^ 
S  Inst  235. 

A  pardon  of  a  debt  discharges  al(  suits  for  it;  or  vice  versS.  3  Inst 
239. 

[If  the  felony  has  its  commencement  before  the  pardon  takes  places 
but  not  its  completion,  the  pardon  shall  operate  in  ftivour  of  the  pri- 
soner, as  it  would  have  done  had  the  felony  been  complete  before  thu 
pardon.  This  is  the  true  sense  of  the  doctrine  in  Cole's  case.  Plowd. 
401  supra.    Quod  nota.     Fost.  64.] 

(F)  mbat  not. 

But  a  pardon  of  all  felonies,  where  the  party  is  attainted,  does  not 
discharge  the  attainder,  or  execution  upon  it  St  P.  C.  102.  b.  H.  P.  C' 
251.     3  Inst  238. 

So,  a  pardon  of  the  attainder,  or  execution,  without  mention  of  the 
felony,  does  not  pardon  the  felony.     St  P.  C.  102.  b.     H.  P.  C.  251* 

Nor,  shall  a  pardon  of  the  felony  only,  when  a  man  is  abjured,  dis- 
charge him  without  mentioning  the  abjuration.     St  P.  C.  102.  b. 

So,  a  pardon  of  a  felony  of  which  he  stands  indicted  is  not  good,  if  he 
be  not  indicted.     H.  P.  C.  251.     3  Inst  238. 

A  pardon  of  felony,  without  mention  of  bigamy,  is  not  good,  where 
the  felon  had  prayed  his  clergy,  and  it  was  objected  that  he  was  bigamus^ 
and  a  writ  issued  to  certify  whedier,  &c.     St  P.  C.  102.  b. 

So^  a  pardon  of  several  jointly  of  all  felonies  by  them  committed  is 
not  good;  for  felony  is  several.    Ibid. 

So,  if  it  says,  by  them,  or  any  of  them,  committed.     St  P.  C.  102.  b« 

So,  a  parcioh  of  a  felonious  lulling  does  not  pardon  murder.  Ray.  13. 
R.  Cont  3  Mod.  37. 

So,  a  pardon  to  be  acquitted  of  the  escape  of  prisoners  discharges  him 
of  a  negligent,  not  of  a  voluntary  escape.     St.  P.  C.  102.  b. 

So, 
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So»  ft  pardon  of  a  felony  for  which  he  was  attaintedi  «f  anmid  qiue 
ad  dominium  regem  profdonia  pnedict.  pertinent^  without  words  of  resti* 
tutioD,  does  not  entide  him  to  a  debt  due  upon  an  oblwition :  for  that 
was  vested  in  the  king  by  die  attainder,  'without  office.  R.  2  Rol. 
(178.)  L  10. 

So^  a  pardon  of  an  outlawry  for  felony,  does  not  restore  his  goods  or 
lands  forfeited  by  the  outlawry,  without  words  of  restitution.  2  RoL 
(179.)  1.15.    Videmfra.  . 

So,  a  pardon  of  felony  does  not  restore  a  disability  by  corruption  of 
blood.     PI.  Com.  557,  558. 

Nor,  enable  him  to  be  tenant  by  the  curtesy,  if  he  has  not  issue  after, 
thouflh  he  had  before  the  attainder.     18  H.  7*  17.  a. 

[If  a  man  gives  a  stroke,  or  poison,  (which  till  death  ensues  upon  it  is 
only  a  misdemeanor,)  and  a  pardon  is  granted  of  all  misdemeanors,  8cc; 
but  not  of  murder  or  poisonings  and  afterwards  the  party  dies,  the 
felony  is  not  pardoned.     Fost.  64.] 

A  pardon  to  a  parson  of  a  church  of  aU  contempts,  fxjc.  after  accept^ 
ance  of  a  plurality,  does  not  restore  him  to  the  former  church.  R. 
JoD. 389. 

Bo^  a  pardon  does  not  discharge  a  thing  in  which  the  subject  has  a 
property,  or  interest ;  as,  if  a  suit  be  in  the  spiritual  court  for  tithes,  a 
legacy,  contract  or  matrimony,  &c.    R.  5  Co.  51.  a.. 

Or,  for  dilapidadons.    R.  8  Mod.'  56. 

If  an  incumbent,  &c.  accepts  a  plurality,  the  interest  of  the  patron 
or  kixig,  to  present,  shall  not  be  discharged  by  a  general  pardon.  •  R*^ 
Cro.  Cia.  857,  858. 

So^  trespass  lies  upon  the  st.  de  malefactaribus  in  parciSf  for  the 
amends  .and  recompence  to  the  owner,  though  the  king  has  pardoned 
the  o£fence.    R.  Dal.  60. 

So,  a  penalty  upon  a  conviction  for  deer-stealing,  is  not  discharged 
by  a  pardon ;  for  it  is  a  forfeiture  to  the  party  grieved.  Semb.  1  Sal. 
888,  884. 

So,  after  an  indictment  for  a  nuisance,  and  a  fine  upon  it,  if  there  be 
a  pardon  of  all  offences;  the  nuisance  may  be  afterwuds  removed :  for 
it  is  annoyance  to  the  subject.     R.  Sfd.  458. 

So,  if  the  king  pardons  the  judgment  given  against  the  pedt  jury  in 
an  attaint,  the  party  shall  have  restitution ;  for  the  right  of  the  partjr  is. 
not  discharged  by  the  pardon.     8  Inst  287* 

So^  the  kii^  cannot  by  his  pardon  discharge  a  nuisance,  on  an  indict-^ 
ment  for  it:  for  the  suit  is  given  to  the  king,  for  the  reformation  of  the 
nuisance.    Ibid.' 

Nor,  a  recognizance  or  obligation  to  the  king,  for  surety  of  the  peace ; 
before  the  condition  broken.    8  Inst.  288.  '  ^ 

Nor,  an  action  commenced  qui  tam^  &c  upon  a  penal  statute,  except 
for  the  king's  moiety  or  part.    Ibid. 

Nor,  a  penal^  given  to  the  party  grieved.    Ibid. 

[Nor,  penalties  given  between  the  infonQer  and  the  poor  of  the  parish. 
Str,  127. 

Nor,  a  penal^  for  securing  a  duty,  given  in  recompence  of  a  duty 
taken  away:  as,  where  the  st  6  Ann.  16.  gives  405.  per  anmanj  for 
admission  of  every  broker,  and  that  any  not  admitted,  &c.  acti^  as 
a  broker,  shall  forfeit  25/.     The  penalty  sh^U  not  be  disdiargea  by 

an 
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an  act  of  pardon  of  all  offences  the  king  may  pardon.     R.  2  Mod. 
Ca.  103,  104. 

[Nor,  by  an  act  of  grace.     Str.  529.] 

So,  a  pardon  does  not  discharge  a  thing  consequent,  in  which  the 
subject  has  an  interest  vested  in  him :  as,  if  costs  are  taxed  in  the 
spiritual  court,  a  pardon  of  the  ofience  does  not  discharge  the  costs. 
R.  5  Co.  51.  b.     R.  2  Cro.  159.     Cro.  Car.  199. 

Though  the  party  appeals  after  costs  taxed,  by  which  the  sentence  is 
suspended.    R.  5  Co.  5 1 .  b. 

Though  costs  are  awarded,  and  not  taxed ;  for  hy  the  award  the 
party  has  an  interest  in  them.    Cro.  Car.  9.    Cont  2  KoL  d04.  L  40. 

So,  if  the  party  appeals  after  costs  taxed,  and  then  the  pardon  comes, 
and  upon  the  appeal  the  former  sentence  is  annulled,  and  costs  given 
to  the  appellant ;  these  costs  are  not  discharged  by  the  pardon :  for  the 
costs  being  taxed  in  the  original  suit,  the  party  had  a  right  of  appeal, 
which  was  not  taken  away  by  the  pardon;  and  by  consequence  has  a 
right  to  the  costs.     R.  Cro.  Car.  47. 

So^  a  pardon  after  judgment  and  costs  taxed  in  the  star*chamber, 
does  not  discharge  the  costs  and  damages'  given.     S  Inst.  238. 

So,  a  pardon  of  an  offence  does  not  diswarge  a  collateral  thing  sub- 
sequent to  it. 

So,  if  the  king  pardons  an  intrusion  and  entry,  this  does  not  dis- 
charge the  profits ;  for  he  shall  have  account  for  them  against  the  in- 
truder, or  debt  against  his  lessee,  if  these  actions  are  not  pardoned. 
2Rol.(178.)R. 

[So  the  crown's  share  only  of  a  forfeiture  is  pardoned  by  an  act  of 
general  pardon,  but  not  the  informers  on  an  information  filed  previously. 
PaAer,  280.] 

[So^  9  G.  3.  c.  37.  which  discharges  persons  who  have  incurred 
penalties,  if  ^ey  pay  the  duty  before,  &c.  bars  only  foture  actions,  but 
discbarses  not  defendant  against  whom  verdict  was  obtained  before* 
4  B.  M.  2460.] 

.    If  the  king  pardons  an  outlawry,  the  fine  to  the  king  is  not  dis- 
charged.   2RoL(179.)1.10. 

If  a  man,  bound  in  a  recognizance  to  the  peace,  commits  a  felony; 
^  pardon  of  the  felony  does  not  discharge  the  breach  of  the  recogni- 
zance.   2  Rol.  (179.)  1.17. 

If  a  man  be  outlawed,  a  pardon  of  the  outlawry  does  not  give  the 
goods,  without  words  of  restitution.     3  Inst.  238. 

(G)  ParDon>  boUi  granteo. 

[A  pardon  ought  to  be  under  the  great  seal.     1  Bl.  480.] 
[The  method  of  pardoning,  on  the  circuit,  and  at  the  Old  Bailey, 
is  this :  a  sign  manual  issues,  signifying  the  king's  intention  of  either 
an  absolute  or  conditional  pardon,  and  directing  the  justices  of  gaol- 
delivery  to  bidl  the  prisoner,  in  order  to  appear  and  plead  the  next ' 
eneral  pardon  that  shall  come  out,  which  they  do  accordingly ;  taking 
is  recognizance  to  perform  the  conditions  of  the  pardon,  if  any. 
IBI.479.] 

If  a  man  be  found  guilty  of  homicide,  se  dtfendendoy  he  shall  have  a 
pardon  of  right.    H.  P.  C.  250. 

For, 
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How  the  party  shall  take  the  benefit  of  a  pardon.       9S5 

For,  by  the  st  Glo.  9.  les justices  assavoier  au  rot/f  et  le  roy  by  en  Jra 
sagracejsiUypleist. 

And  ther^re  the  justices,  upon  his  request,  let  him  to  mainprize, 
and  ffive  a  writ  to  the  chancellor  containing  the  whole  record  of  his 
aonuttal,  upon  which  certificate  the  chancellor  shall  make  his  pardon, 
without  speaking  to  the  king.    St  P.  C.  15.    (2  Inst.  816.) 

But  he  shall  not  be  discmurged  without  a  charter  of  pardon.  St.  P.  C. 
15.  a. 

By  the  st.  27  Ed.  2.  st.  1,  2.  in  every  charter  of  pardon,  the  sugges- 
tion, and  the  name  of  him  who  makes  it,  shall  be  comprised;  £ma  if 
the  justices  find  the  suggestion  fidse,  the  charter  shall  be  disallowed. 

And  by  the  st  5  H.  4.  2.  the  name  of  him  who  makes  the  suggestion 
shaD  be  specified  in  the  pardon;  and  if  a  felon  becomes  a  th^ after- 
wards, he  forfeits  1002.  to  the  king. 

But  the  isfiect  of  these  statutes  is  evaded  by  a  mm-^Astante.  St.  P.  C. 
102.  a. 

So,  by  the  st  IS  R.  2  st  2. 1.  in  a  pardon  of  treason,  murder,  or 
rape,  if  the  ofience  be  not  specified,  the  charter  shall  be  disallowed. 
C^f.  by  the  st  16  R.  2. 6. 

But  a  small  or  immaterial  mbtake,  in  a  pardoi^,  does  not  vitiate  the 
charter;  as,  if  it  says,  in  consideration  of  service  by  his  family  versus 
the  crown,  where  it  ought  to  be  er^a  the  crown.     1  BoL  297^  298. 

If  the  indictment  be,  A.  B.  of  C.  in  com.  D.,  and  the  pardon  omits 
in  com.  D.,  for  constat,  de  persona.    R»  1  RoL  297,  298. 

If  the  indictment  be  A.  B.  of  G.  knixrht,  and  the  pardon  be  of  A.  B. 
baronet    Per  three  J.  Holt  cont  Comb.  184. 

(H)  ^oiD  tbe  partj;  0baH  teSkz  tbe  i>enefit  of  a  parDon. 

If  a  pardon  be  by  an  act  of  parliament,  in  which  there  is  no  exception, 
the  ddendant  shdl  take  advantage  of  tlie.  pardoii,  without  pleading 
St  P.  C«  103.  a.  S  Inst  234.  PL  Com.  83,  84.  Vide  Parliament 
(L  46.) 

And  the  court  shall  give  him  the  benefit  of  the  act,  though  he  waives, 
wrefiisesit     StP.  C.  103.a. 

So,  he  shall  have  the  advantage  without  pleading,  where  the  act  sayst ' 
that  he  shall  take  advantage  without  pleading ;  though  there  are  excep- 
tions in  the  statute.     St  r.  C.  103.  a.  Semb.  Lane,  71. 

Where  the  exception  goes  only  to  particular  persons  by  name.  2  Leo. 
28. 

But,  generally,  when  there  ^re  exceptions,  the  parly  ought  to  plead, 
and  show  that  he  is  not  a  person  excepted.  St  P.  C.  103.  a.  H.  P.  C. 
252.     Cro.  Car.  449.     PI.  Com.  103.  a.  2  Leo.  28.     3  Inst  234. 

So,  a  special  pardon  shall  not  be  intended,  if  it  be  not  pleaded :  as, 
if  an  entry  of  a  judgment,  where  the  plea  was  after  a  general  pardon, 
be,  nil  dejine  quia  pardanatur ;  for  the  pardon  not  being  pleaded,  shall 
not  be  intended.     R.  1  Leo.  300.     Cro.  El.  153. 

So,  if  a  capiatur  or  in  misericordia  be  entered,  where  the  plea  was  after 
a  general  pardon,  it  is  well;  for  perhaps  there  was  an  exception.  R.  Cro. 
EL  768.  778. 

And  if  there  be  a  general  pardon,  in  which  there  are  exceptions,  the 
court  need  not  take  notice  of  it,  if  it  be  not  pleaded.    Lane,  71 . 

So, 


^36  pardon: 

So,  if  a  man  has  a  charter  of  pardon  from  the  king,  he  ought  toplead 
it  in  bar  of  the  indictment     1  Rol.  297. 

So,  he  ought  to  plead  it,  showing  his  charter  subpede  sigilli*  St.  P«  C. 
103.  a.      H.  P.  C,  252. 

And  if  he  pleads  not  gnil^,  he  waives  his  pardon.     R.  Kdl^.  25, 

Yet,  if  a  pardon  be  of  murder  and  manslaughter,  and  he  pleads  not 
guilt)r  to  the  indictment  for  murder,  and  is  found  guilty  of  manslaughter, 
he  shall  afterwards  have  the  benefit  of  the  pardon.    Dub.  Kelg.  25. 

[On  an  indictment  for  returning  from  transportation,  the  king's  si^i 
manual  may  be  given  in  evidence ;  and  if  not  revoked,  and  the  ooncu- 
tion  be  literally,  though  not  substantially,  complied  with,  the  prisoner 
shall  be  discharged.     2  Bl.  797.] 

[Defendant  in  an  information  for  maihem  shall  have  the  benefit  of  an 
act  of  grace,  though  he  did  not  insist  on  it  at  his  trial ;  but  shall  pay 
prosecutor  fiill  costs.    1  WOs.  214.]  * 

So,  if  there  be  a  variance  in  the  addition,  &c.  between  the  charter 
and  die  indictment,  he  ought  to  aver  that  he  b  the  same  person. 
Xa.  X .  1/.  258. 

And  if  the  pardon  be  between  the  verdict  and  the  judgment,  he  may 

£lead  it,  though  he  has  not  a  day  in  court,  for  necessity ;  for  he  cannot 
avean  audita  querela^  or  scire Jacias^  against  the  king.    S  Inst.  285. 

So,  by  the  st  10  Ed.  8.  8.  a  man  paraoned  ought  to  find  six  sufficient 
inainpemars,  before  the  sheriff  and  coroners  of  the  county  where 
the  felony  was  done;  and  the  mainprises  shall  be  sealed  with  their 
seal,  and  returned  into  chancery;  otherwise  the  charter  shall  be 
holden  for  none.  But  this  statute  is  now  repealed  by  the  st  5  &  6 
W.&M.18. 

.  And  therefore,  when  he  pleads  his  pardon,  he  ought  to  have  a  writ 
of  allowance,  testifying  that  he  has  found  sureties  according  to  the 
statu^.  4  Mod.  62.  Kay.  18.  Per  Holt,  Sho.  288.  Sal.  499.  8  Inst. 
285. 

Or,  he  may  plead  the  pardon,  with  an  avennent  that  he  has  found 
sureties,  promt  paiet  per  recordum,     8  Inst.  885. 

So,  by  the  St  5  &  6  W.  &  M.  18.  which  repeals  the  st  10  Ed.  8. 
the  justices,  before  whom  a  pa;rdon  of  felony  is  pleaded,  may  at  discre^ 
lion  remand  the  par^  to  prison,  tUl  he  enter  into  recognizance' with  two 
sureties,  or  if  an  inrant,  or  covert,  till  they  find  two  sureties  for  good 
behaviour  for  seven  years. 

[There  has  been  no  instance,  since  this  statute,  of  the  court'srequiring 
recognizance  for  the  good  behaviour  of  a  person  pardoned  for  murder. 
Str.  1208.] 

But  there  needs  no  writ  of  allowance,  if  there  be  a  spedal  nonrobstante. 
H.  P.  C.  250.     Cro.  Car.  596,  597. 

So,  if  he  has  no  writ  of  allowance,  he  shall  not  be  hanged.  H.  P.  C. 
258. 

So,  it  is  not  necessary  for  treason.     R.  Cro.  £1.  8 14. 

So,  by  the  st  10  Ed.  8.  8.  if  he  finds  surety  for  his  good  behaviour, 
and  after  mainprise  does  contrary  to  the  peace,  the  charter  shall  be 
held  for  none. — (Repealed  by  the  st  5  &  6  W.  &  M.  18.) 

And  therefore,  upon  the  peace  broken,  a  scire  facias  lies  to  repeal 
the  patent:  and  he  shall  be  hanged  for  his  first  ofience.     H»^P.  C. 
252. 

So, 
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Soi  if  it  tqppears  by  an  indictment  confessed  in  the  same  court  where 
he  pleads  his  pardon,  that  he  has  broken  the  peace :  the  charter  shall 
be  disallowed.     St.  P.  C.  104.  a. 

Bat  where  there  is  a  special  non^stante  of  the  statute  in  die  charter, 
it  shall  be  good,  though  the  peace  be  broken.     H.  P.  C.  252.     - 

So^  if  a  man  be  outlawed  inan  appeal,  and  has  a  pardcm,  he  ought  to 
sue  a  scire  facias  against  the  appellant,  before  allowance  of  the  pardon. 
St.  P.  C.  104.  b. 

[On  a  pardon  for  a  misdemeanor,  the  defendant  shall  not  be  put  to 
the  bar,  nor  plead  it  on  his  knees.     Str.  816.] 

(I)  (ZBrception  in  a  parDon. 

If  an  oflfence  be  excepted,  a  corooral  or  pecuniary  penalty,  conse- 
quent to  it,  is  also  excepted.     R.  5  Co.  47.  a. 

If  an  oflfence  and  fraud,  in  not  collecting  or  paying  the  revenue,  or 
€)Cher  money  to  the  king,  be  excepted ;  a  penalty  for  importing  pro* 
hibited  goods  will  be  excepted.    Dub.  8  Mod.  241. 

If  accounts  are  excepted  in  an  act  of  pardon,  a  sum  due  upon  an 
account  stated  is  excepted.     R.  3  Lev.  135. 

So^  a  debt  for  rent  to  the  king,  shall  be  excepted,  though  by  n^- 

See  of  the  clerk  it  was  not  in  charge  in  the  exchequer.  R.  Cro. 
r.  349. 

If  a  bond  to  pay  a  debt,  &c.  be  excepted,  a  recognizance  to  pay  it 
shall  be  within  t)ie  exception.     R.  Hard.  369. 

If  burglary  be  excepted,  a  man  attainted  for  bur^a^  is  within  the 
exception.    3  Inst.  234. 

But  where  an  exception  goes  only  to  the  penalty  or  forfeiture, 
nothing  is  excepted  but  what  is  necessary  for  recovery  of  the  penalty  ; 
as  the  pnosecution :  for  the  imprisonment  and  all  corporal  punishment 
are  pardoned     R.  5  Co.  47.  a. 

If  all  pflfences  in  taking  away,  or  purloining  the  king^sgoods,  money, 
&C.  are  excepted,  ^ony  in  purloining  them  will  be  parcfoned.  Hard. 
367.    (Cro.  Car.  449.) 

An  exception  of  murder  does  not  extend  to  a^fo  dese.    R.  1  Lev.  8. 
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(A)  lPari0b»  UiDtn  tatten  for  a  aioce0e.  infra. 

(B)  parut). 

(B  1.)  What  shall  be.  p.  238. 
(B  2.)  What  not  p.  238. 

(c)  mi 

(C  1.)  What  shall  be.  p.  238. 
(C  2.)  What  not  p.  239. 

(A)  ipariiel),  iuben  taften  for  a  Diocese. 

Paroecia  agnified  antiently  the  precinct  or  diocese  of  the  bishop. 
Sdd  de  Dec.  80.    [Edit  i786.  8  vol.  1 ISO^    8  Wils.  182.] 


2S8  PARISH. 

(B)  l^ariflt). 

(B  1.)  What  shall  be. 

In  the  time  of  Honorius,  archbishop  of  Canterbury,  England  was 
divided  into  parishes.  Camb.  Brit  in  the  Introduction.  Cont  Seld. 
H.ofT.STOl.l208. 

Every  precinct  which  belongs  to  the  same  parochial  church  is  one 
parish.    Norn.  verb.  Parish. 

A  parish  was  a  precinct  within  a  diocese,  which  comprehended  one 
or  more  vills,  or  a  lesser  territory,  Seld  de  Dec.  c.  6.  s.  S.  p.  80. 
3voLll20. 

For  several  vills  may  be  contained  in  the  same  parish. 

And  therefore,  parochia  is  said  to  be  locus  in  quo  pqwlus  alicujus  ec- 
iclesue  degit.     5  Co.  67.  a. 

So,  pkires  handetti  potuerwU  pertinere  ad  unam  parochiam.  FL  4. 
c.  15.  s.  9. 

So,  jtures  parochia  poiuerunt  pertinere  ad  unam  villam.     Fl.  4.  c.  1 5. 

s.  9. 

(B  2.)  What  not. 

But  if  a  place  has  not  a  church,  churchwardens,  and  sacramentalia^ 
it  is  not  properly  a  parish. 

So,  it  shall  not  be  a  parish  by  reputation  within  the  st.  43  El.  2.  if  it 
had  not  a  parochial  chieipel,  chapel-wardens,  and  sacramentalia^  at  the 
time  of  the  statute.     R.  Sal.  50 1 . 

Though  it  had  a  distinct  overseer,  and  maintained  its  own  poor. 
Sal.  501. 

Though  it  had  also  a  chapel-warden,  by  whom  rates  are  collected 
there,  and  paid  to  another  parish.    Ibid. 

So)  land  shall  not  be  w^in  -any  parish,  unless  by  prescription,  or 
act  of  parliament.     StL  137. 

So,  a  place,  &c.  may  be  extra-parochiaL 

Yet  an  extra-parochial  place  is  within  a  county.  Per  Holt,  Skin. 
685. 

(c)  nni 

(C  1.)  What  shall  be. 

Villa  est  ex  pluribus  mansionibus  vicinata.     Co.  L.  115.  b. 

[A  vill  must  consist  of  ten  families,  or  have  a  constable,  or  at  least 
the  reputation  of  a  vill.     Str.  1004.  1071.] 

Ana  a  vill  is  the  genus,  which  comprehends  several  species.  Co.  L. 
115.  b. 

For  every  borough  is  a  vill ;  but  not  e  converso.     Ibid. 

So,  every  parish  shall  be  intended  to  be  but  one  vill,  if  it  does  not 
appear  to  the  contrary.     Co.  L.  125.  b. 

Soy  every  place  shall  be  intended  a  viU  prima  Jade,  if  it  does  not 
appear  to  the  contrary.     Coi  L.  125.  b.     R.  2  Cro.  263.     R.  Sal.  501. 

And  therefore,  if  a  fine  be  levied  of  lands  in  A.,  and  the  parish  of  A. 
comprehends  several  vills,  A^B^Sic.  nothing  passes  but  land  in  the 
vill  of  A.9  and  not  land  in  B.f  or  other  vill^  within  the  parish  of  A. 
R.  2  Cro.  120.    Vide  Fine,  (E  4.) 

But  a  fine  of  land  in  the  pariah  of  A.  passes  land  in  all  the  vills  of 
the  same  parish.    R.  1  Vent.  1 70. 

So, 


So,  a  fine  in  A.  which  has  a  superintendency  and  constablewick, 
which  extend  over  several  vills,  passes  land  in  those  vills*     1  Vent.  170. 

If  all  the  houses  in  a  borough  are  decayed,  yet  it  continues  a  vilL 
Co.L.115.b. 

[Where  there  is  a  constable,  there  there  is  a  township.  1  T.  R.  S74>.3 

(C  2.)  What  not 

But  it  shall  not  be  accounted  a  vill  where  there  is  not,  and  never  was 
a  parochial  church.     Co.  L.  1 15.  b. 

So,  one  vill  cannot  be  within  another  vill :  and  therefore  i^  in  reple- 
nn,  the  tddng  is  supposed  in  a  warren  in  A.,  and  the  defendant  avows 
for  rent  out  of  a  manor,  which  extends  to  A.  and  B.,  and  the  plain- 
tiff alleges  an  assignment  of  dower  out  of  B. ;  and  avers  that  the  warren 
in  B.  was  within  A.  This  is  bad ;  for  B.,  which  ought  to  be  intended 
a  vill,  cannot  be  within  A.,  whidi  ought  also  to  b^  intended  a  vill. 
R.  1  Sid.  10. 

[An  extra-parochial  place,  consisting  of  two  houses,  &c.  SOO  acres 
of  land  worth  SO(tf.  per  annumj  belongixig  to  and  in  the  occupation  of 
several  persons,  is  not  sufficient  to  constitute  a  viU.     Str.  1004.] 

[Mor,  an  tttnirparochial  place,  a  manor,  formerly  a  nobleman's 
seat,  and  park,  since  converted  into  fiurms,  and  having  five  houses  oc- 
cupied by  five  tenants.     Str.  1071.] 

[Nor,  extra-parochial  place,  consisting  of  one  capital  messuage,  two 
M,  cottages,  one  new  one,  and  one  tenement,  part  of  the  capital  mes- 
suage^ afi  let  to  one,  and  inhabited  by  him  and  his  under-tenants. 
B.M.1S91.] 

[There  is  a  piece  of  ground  called  X.,  within  the  precincts  or  liber- 
ties of  the  castle  of  Y.  About  seven  years  ago  houses  were  for  the  first 
time  erected  upon  it  The  castie,  with  all  its  precincts,  has  always 
been  deemed  extrarparochial ;  and  no  part  of  it  has  ever  been  reputed  to 
be  a  vill,  or  treated  as  such.  X.  is  no  vill,  and  therefore  not  hable  to 
the  iqppointmeut  of  overseers.  4  M.  &  S.  878.] 
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p.  295. 
(L  9.)  How  it  shall  be  made :  —  By  appeal,  p.  296* 
(L  10.)  By  complaint :  —  Ea:  parte  regts,  <§r.  p.  296. 
(L  11.)  By  a  private  subject,  p.  296. 
(L  12.)  By  information,  p.  297. . 
(L  13.)  By  indictment,  p.  297. 
(L  14.)  By  accusation  ofthe  commons:  »^  By  petition. 

p.  297. 

(L15.) 
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(L  15.)  How  it  shall  be  proceeded  upon.  p.  297. 
(L  16.)  ArraignYnent :  —  A  peer  how  tried,  p.  297- 
(L  17.)  What  number  of  peers  shall  be  required. 

p.  300* 
(L  18.)  Upon  an   impeachment  t  —  Process  against 

him*  p«dOO. 
L  190  ^^  ^hat  manner  impeached.  p«  301. 
L  20.)  In  what  form*  p*  301. 
(L  21.)  Articles  of  impeachment,  p.  301.        . '. 
(L  22.)  When  committed  upon  articles,  or  not.  p.  302« 
(L  23.)  Answer,  p.  302. 
(L  24.)  Replication^  &c.  p.  302. 
(L  25.)  Witnesses,  p.  303. 
(L26.S  Trial,  p.  303* 
(L  27-^  When  counsel,  &C*  allowed^  pi  304. 
(L28.)  Causes  of  impeachment: — Fortreason^  p.304« 
(L  290  ^^  neglect  of  office :  —  As  an  ambassador. 

p.  304. 
(L  30.)  Pnvy  councillor,  p*  304. 
X31.)  Admiral,  p.  305. 
^^L  §2.)  Chancellor,  p.  305. 
(L  S3.)  For  purchasing,  or  having  a  plurality  of  offices. 

.     p.  S05« 
(L  34.)  For  malefeasance  to  the  king*  p.  305. 
.  (L  35.S  To  die  public  good.  p.  305. 
(L  36.)  For  procurement  of  illegal  patents,  p.  305. 
(L  370  ^<^  corruption  in  office,  p.  d06. 
(L  38.)  For  <^resdion,  or  deceit,  p.  306. 
(L  390  ^^^  regard  to  private  interest,  p.  306. 
(L  40.)  Judgment  upon  an  impeachment : —  By  whom 

it  shall  be  demanded,  p.  d06» 
(L  410  ^  whom  givea»  p.  307. 
(L  42.)  Tne  king^s  assent  i  when  necessary,  p.  307- 
(L  43.3  What  the  judgment  shall  be :  -« In  capital 

cased.  p.308« 
(L44.)  Judgment  by  the  lords,  upon  an  impeach- 
ment for  a  misdemeanor,  p.  308. 
X  45.)  Execution,  pi  308. 

X  46.)  When   a   person   impeaclied    shall    be   dis- 
charged; -^  By  pardon«  p.  309. 
(L  47.)  Recognizance  taken  by  parliament,  p.  309* 
(L  48.)  Where  the  lords  have  no  original  jurisdiction, 
p.  S09. 

(M)  ^otttmaance  of  parlMinent  p.  309. 
(N)  Siumtnmtnt  of  parliament,  p.  310. 

R  s  (O)  pro* 
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(O)  l^rorogarion. 

(O  1.)  Oi  what  effect  it  shall  be.  p. 310* 
(0  2.)  How  prorogued,  p.  310. 

(P 1.)  Diiwotation.  p.  31 1. 

(P  2.)  The  efFect  of  a  dissolution,  p.  312. 

(Q)  i^eieiieEton  af  parliament;  tobat  0l)aII  be*  p.  312. 
(R)  2ict  of  parliament 

(R  1.)  Relates  to  the  beginning  of  the  session,  p.  313. 
(R  2.)  How  long  it  shall  have  continuance,  p.  S13. 
(R  3.)  What  shall  be  an  act  of  parliament,  p.  31S. 
(R  4.)  What  not.  p.  314. 
(R  5.)  How  it  shall  be  determined,  whether  it  be  a 

statute  or  not.  p.  314. 
(R  6.)  What  shall  be  a  general  act.  p.  315. 
(R  7.)  What  shall  be  a  private  act.  p.  315. 
(R  8.)  When  the  king  snail  be  bound  by  an  act  of  par« 

ment.  p.  316. 
(R  9.  a.)  Repeal  of  a  statute ;  what  shall  be.  p.  317. 
[(R  9.  b.)  Other  matters.]  p.  318. 
(R  10.  a.)  How  a  statute  shall  be  expounded :—  Ac* 

cording  to  the  intent,  p.  319* 
[^  (R  10.  b.*)  According  to  the  intent.]  p.  319. 
(R  11.)  Expounded  by  the  preamble,  p.  319.     • 
(R  12.)  By  the  rules  of  the  common  law.  p.  320. 
(R  13.)  When  expounded  by  equity :  —  A  remedial 

statute :  —  To  another  conveyance,  p.  320. 
(R  14.)  To  other  persons,  p.  321. 
(R  15.)  To  all  cases  within  the  same  mischief,  p.  321.  ^ 
(R  16.)  But  a  thing  out  of  the  mischief  shall  be  out 

out  of  the  purview,  though  within  the  letter 

ofthe  statute,  p.  3^1. 
(R  170  ^  ^  statute  extends  to  a  provision  made  by 

a  subsequent  statute,  p.  321. 
(R  18.)  And,  for  necessity,  shall  be  expounded  con- 
trary to  the  letter,  p.  322. 
(R  19*)  Though  the  statute  be  penal  in  some  respect* 

p.  322. 
(R  20.)  But,  generally,  a  penal  statute  shall  not  be 

taken  by  equity,  p.  322. 
(R  21.)  The  words  shall  be  taken  beneficially  for  the 

king.  p.  323* 
(R  22.)  Worcu   of  permission   shall  be  obligatory^ 

p.  323. 

(R  23.) 
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.  '  (R'2S.)  Affirmative  words  do  not  take  away  the  com* 

monlaw.  p.  324. 
(R  24.)  Nor  a  former  custom,  p.  324. 
(R  25.)  Nor  a  former  statute,  p.  324. 
(R  26.)  Words,  which  begin  with  inferior  persons,  do 

not  include  superior,  p.  324. 
(R  27.)  Repugnant  woras  controlled  by  the  common 

law.  p.  325. 
(R  28.)  The  exposition  shall  he  such  that  the  statute 

be  not  eluded,  p.  325. 

(A)  3fts  name* 

The  parliament  is  the  highest  and  most  honourable  and  absolute  > 
court  of  justice  within  the  redm,  composed  of  the  king  and  lords  and 
commons  of  the  reabn.     Co.  L*  109.  b.    Dy.  60.  a. 

And  is  known  by  several  names.    4  Inst  2. 

(B)  3it0  antiquitg* 

The  parliament)  si  antiquitatem  species  est  axUiquissimOj  si  dignitaiem 
est  honoratissirna^sijurisdictionem  est  capacissima.    9.  Co.  PrseC 

Tempore  Irug  et  aUorvm  r^um  Saxonum  Juerat  conventus  sapietAwn 
sph-itualium  et  temporalium.    9  Co.  Prsef. 

(C)  mhttt  it  fiiball  be  summoneo. 

By  the  st.  st  4  Ed.  8. 14.  confirmed  by  36  Ed.  3.  10.  a  parliament 
shall  be  holden  every  year  once,  or  more  often,  if  need  be. 

By  the  st.  16  Car.  1. 1.  a  parliament  was  to  be  held  every  third  year. 
—  But  this  was  repealed  by  the  st.  16  Car..2«  1 . 

And  by  the  same  st.  1 6  Car.  2. 1 .  it  was  enacted,  that  parliaments  shall 
not  be  intermitted,  or  discontinued  above  three  years  at  most;  but  within 
three  years  after  the  determination  of  any  parliament,  or,  if  occasion, 
oftener,  the  king  shall  issue  writs  for  a  new  parliament. 

So^  by  the  st.  1  W.  &  M.  st.  2. 2.  it  was  declared,  as  the  right  of  the 
subject,  that  parliaments  ought  to  be  held  frequently. 

And,  by  toe  st.  6  W.  &  M.  2.  a  parliament  sludl  be  holden  once 
in  three  years  at  least:  and  after  the  determination  of  every  parlia- 
ment legat  writs  under  the  great  seal  shall  be  issued  for  calling  a  new 
parliament. 

[But  now, ,  by  st  1  Geo.  U  st  2.  38.  parliaments  shall  and  may  have 
continuance  for  seven  years,  and  no  longer,  to  be  accounted  from  the 
day  on  which,  by  the  writ  of  summons,  the  parliament  shall  be  unpointed 
to  meet,  unless  sooner  dissolved  by  his  miyesty.]' 

A  writ  of  summons  issues  from  chancery,  by  advice  of  the  kiag's 
council,  for  summoning  the  parliament  to  assemUe  at  the  return  of  me 
writ     4lnst4.     Videpost,  (D8.  — £1.)       . 

But  by  the  st  12Car.2.1.  it  was  enacted,  that  the  houses  then  sitting 
should  be  the  houses  of  parliament,  notwithstanding  any  want  of  a  wnt 
-of  anmmpns  or  defect  therein,  or  odier  defect 
.     So^bythestl  W.&M.1. 

By  the  st.  7  &  8  W.  3.  15.  no  parliament  shall  be  dissolved  by  the 

R  3  *    demise 
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demise  of  the  king^  but  shall  hnmediately  meet  and  sit  fisr  six  months, 
miless  sooner  prorogued,  or  dissolved  by  the  successor* 

If  no  parliament  be  then  in  being,  the  last  precedmg  parliament  shall 
immediately  coqvene  and  sit  as  aforesaid. 

(D)  m\)at  9^&on0  compose  it 

The  parliament  consists  of  the  king,  lords,  and  comttmiis.  Co.  L, 
109.  b.     Sal.  510. 

Of  the  king  and  three  estates  of  the  realm,  viz.  the  lords  spiritual  and 
teniporal,  ana  the  commons.     4  Inst.  1.     Ha.  Pari.  1. 

Of  the  king  and  two  estates;!  By  the  king  at  a  parliament,  18  Jac« 
Rush.  21. 

But  it  is  not  necessary  that  the  lords  spiritual  or  temporal  should 
always  assent  to  every  act;  for  if  all  the  lords  spiritual  are  absent,  an 
act  by  assent  of  the  kmg^  the  other  lords,  and  commons,  will  be  good^ 
Vide  post,  (G  10.  T-R  80 

So,  if  all  the  lords  teniporal  are  absent.    Vide  post,  (R  9.) 

So,  if  the  lords  spiritual  are  present,  and  all  dissent    Ibid. 

The  lords  and  commons  anaently  sat  together,  4  Inst  2.  2  Bui.  173, 
Cont,  Prasf.  Cot.  Abr.  5.    Vide  post,  (£  2!) 

All  the  lords  ought  to  he  snmmoiiea.    4  Inst.  1. 4. 

And  all  the  knights  for  shires,  citizens  and  burgesses  oi^ht  to  bq 
elected,  which  are  49S.     4  Inst  1, 

And  bv  the  st  5  Ann.  8«  at  the  union,  16  peers  and  45  commoners 
are  added  for  Scotland. 

(D  X)  Tlie  king. 

Tb^  king  is  cajnU parliamenti.    4  Inst  3.   Ha«  Pari.  1«  in  marg. 

(D  2.).  The  lords  spiritual. 

The  lords  spiritual,  viz*  the  archbishops  and  bishc^  sit  in  parliament 
by  reason  of  their  baronies;  for  they  hold  their  bishoprics  jp^*  baroniamn 
4  Inst  1.  45. 

And  they  oogfat  to  be  summoned  eje  dAitojuttitia*    4  Inst  I* 

The  summons  tp  the  lords  spiritual  names  them  by  their  ChiistiaQ 
IVHne^  and  their  name  of  dignity.    4  Inst  5* 

Bnt  an  addition  of  the  surname  does  not  vitiate  the  writ    Ibid^ 

A  bishop  elect  may  be  sunmioned  as  a  lord  of  parliaments  4  Inst  47. 

A  summons  to  an  abbot  or  prior  named  him  by  his  dignity  only. 
4  Inst  5. 

An  abbot,  &pc»  though  summoned,  needed  not  to  have  come  to 
parliament,  unless  he  hf^per  baroniam  /  for  he  was  dead  in  law,  4  Inst 
44,  45. 

So  though  he  had  often  served  in  parliament     4  Inst  45. 

And  where  the  ki^g  granted  tp  such  an  one  tp  be  a  lord  spiritual  of 
parliament,  it  was  void.     Ibid. 

(D&)  The  lords  tempcHral. 

Every  duke,  marouis,  eari,  viscomit,  ted  baron  etJ&aghaid^  by  cre»- 
tk>n  or  descent,  ought  to  be  summoned  to  parfiament  e»  dMi0juttiii4ff. 
4  Inst  1. 

If 
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If  he  be  oFfull  age.    4  Inst  1. 

A  summons  to  a  temporal  baron  mentions  his  Christiaa  name,  and 
fais  dignity*     4  Inst  5. 

If  he  be  a  knight,  that  is  frequently  added.     Ibid. 

And  if  hi^-surname  be  added  it  does  not  vitiate  the  writ     Ibid. 

If  a  knight  or  esquire  be  summoned  by  writ  to  parliament,  he  cannot 
refuse.     4  Inst  44. 

(D  4.)  The  commons. 

The  commons  make  the  third  estate  of  parliament,  and  consist  of 
knights  of  shires,  citizens,  and  burgesses.     4  Inst.  1. 

Arid  all  ought  to  be  elected  by  writ  ex  debitojustitia.     Ibid. 

And  they  represent  all  the  cqmmons  of  the  realm.     Ibid. 

The  beginning  of  the  commons'  attendance  in  parliament  seems  to 
have  been  since  the  40th  year  of  H.  S.     Cot  Abr.  Prsef.  11,12. 

The  first  writ  for  the  election  of  knights,  citizens,  and  burgesses, 
seems  to  have  been  in  the  49  H.  3,     Cot  Abr.  Pncf.  IS.  b« 

(D  5.)  Knights  of  shires. 

A  writ  goes  to  the  sheriff  of  every  county  in  England  and  Wales, 
commanding^  quod  duos  milites  gladiis  cinctos  magis  idaneos  et  disereios 
eomiiaius  iuij  &c.  dtgi/acy  &c.     Co.  L.  109.  b.     6  Inst  6. 

jinno  49  H.  S.  a  writ  of  summons  was  directed  to  the  sheriff  of  every 
county,  quod  venire  fac.  duos  de  legalioribus  et  discretior.  militibus  <uh 
gtdorwn  camitatuum.    Dug.  Sum.  Pari.  3  Cot  Abr.  Praef.  1 3.  b. 

And  from  that  time,  the  counties  of  Bedford,  Berks,  Bucks,  Cam- 
bridge, Kent,  Cornwall,  Cumberland,  Derby,  Devon,  Dorset,  York, 
Essex,  Gloucester,  Hereford^  Hertford,  Huntingdon,  Lancaster,  Lei- 
cester, Lincoln,  Middlesex,  Norfolk,  Northampton,  Nortliumberland, 
Nottingham,  Oxford,  Rutland,  Salop^  Somerset,  Southampt<xi,  Staf- 
ford^ Suffolk,  Surry,  Sussex,  Warwick,  Westmorland,  Wilts,  and 
Worcester,  have  sent  each  of  them  two  knights. 

By  the  st  27  H.  8.  26.  s.  29.  every  county  in  Wales  sludl  send  one 
knuKfat  to  parliament 

By  the  stat  34  &  35  H.  8.  IS.  the  county  palatine  of  Chester  hence- 
forth shall  have  two  knights,  to  be  elected  by  process  from  the  chan- 
cellor of  En^and,  to  the  chamberlain  of  Chester,  his  lieutenant  or 
dqnity. 

By  the  st  25  Car.  2. 9.  the  county  palatine  of  Durham  shall  have 
two  knights  in  parliament,  to  be  chosen  on  a  writ  from  the  chancellor 
&C.  to  the  bishop  of  Durham,  or  his  temporal  chancellor. 

(D  6.)  Citizens. 

A  writ  to  the  sheriff  of  every  county  commands,  quod  de  qualibe  ctvir 
iaie  comitatAs  tui  duos  fivesy  &c.     4  Inst  6.     Co.  L.  109.  b. 

Anno  49  H.  3.  a  writ  of  sunmions  was  directed  to  the  citizens  uf 
York,  and  required  them  to  send  to  parliament  2  de  discretioribusy  le^ 
galioribusy  etpriaribus  eivibuSf  &c.    Dug.  Sum.  Pari.  3. 

.  Citizens  md  burgesses  were  not  afterwards  summoned  with  the 
knights  of  shires  to  parliament,  till  23  Ed.  1. ;  but  the  king  sent  them 
ooniBMssioners,  who  assessed  or  levied  upon  them  the  same,  or  agreater 
tax  than  was  granted  by  the  knights  of  shires.    Bra.  Treat  de  Burg. 

R4  ^  25—39 
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25 — 32.     Dugdale  mentions  the  second  summons,  23  Ed.  1 ,    Dug. 
Sum.  Pari.  7. 

(P  70  Burgesses. 

A  writ  to  the  sheriff  of  every  county  commandsi  quod  de  qtudibei 
burgo  duos  burgetises  de  discretwribus  et  magis  sufficieniibuSf  &c.  1  Iqst. 
110.     . 

So,  it  was  done  anno  49  H.  S.  Dug.  Sum.  Pari.  3.  A  writ  was  di- 
rected to  the  burgesses  of  every  borough. 

Burgesses  wer^  not  afterwards  summoned  to  parliament'  till  32  or 
23  Ed.  1.     Bra.  Treat  de  Burg,  ^5,  j^c.    Dug.  Sum.  Pari.  7. 

By  the  ist.  27  H.  8.  26.  s.  29.  the  poiinties  of  Brecknock,  Denbigh, 
and  every  shire  in  Wales  shall  send  to  pi^rliameiit  one  knight;  and  every 
shire  town  (except  Merioneth)  one  burgess. 

(D  8.)  Election :  »^  Writ  of  election. 

'  The  writ  for  s^n^nons,  pr  election,  shall  have  no  material  alterationy 
or  addition,  without  act  of  parliament.     4  Inst.  10. 

By  the  St  7  &  8  W.  3. 25.  there  shall  be  forty  days  between  the  iesie 
and  return  c^the  writ  of  summons. 

And  the  lord  chancellor,  &c.  shall  issue  writs  for  the  election  with  as 
much  expedition  as  may  be. 

And  as  well  on  calling  a  new,  as  on  a  vacancv  in  parliament,  the 
writs  shall  be  delivered  to  the  proper  oflScer,  to  whom  uie  execution  of 
them  belongs,  and  no  other. 

Before  the  writ  of  summons  issues,  the  king  gives  a  warrant  to  the 
chancellor,  by  bill  signed,  for  issuing  the  writs.     Vide  D'Ewes,  2. 

The  form  of  the  warrant     Ibid. 

If  the  person  elected  dies,  or  makes  election  for  another  place,  the 
speaker  issues  a  warrant  to  the  clerk  of  the  crown,  upcm  motion,  to 
make  a  writ  for  another  election  at  the  vacant  place.    29  Nov.  1710. 

80,  if  the  person  elected  acca>ts  an  office^  be  made  a  peer,  &e. 

Though  there  be  a  petition  depending  for  the  election  at  the  same 
place,  if  It  be  not  against  him  who  dies,  Kc.     30  Nov.  1710. 

Or,  there  yras  not  any  candidate,  but  the  persons  who  are  returned. 
Ibid. 

The  writ  of  summons  shall  be,  teste  the  king. 

Or,  teste  the  chief  justice,  or  guardian  of  the  realm*     4<  Inst  6. 

[By  Stat  10  G.  3.  c.^  41.  the  speaker,  during  recess  of  parliament,  may 
issue  his  warrant  to  the  derk  of  the  crown,  to  make  out  a  writ  for 
electing  a  member  in  the  room  of  one  dead  during  recess,  on  the 
death  being  certified  undtr  t}ie  hands  of  two  member^.  He  must  give 
notice  in  the  Gazette,  and  not  issue  warrant  till  fourteen  days  after;  nor 
unless  the  return  of  the  deceased  member  was  brought  in  fifteen  days 
before  the  end  of  the  session  preceding  his  death.] 

[But  the  speaker  is  not  to  issue  his  warrant  for  a  new  electicm,  unless 
the  death  was  certified,  so  that  notice  may  be  given  fourteen  days  before 
the  meeting  of  parliament,  nor  where  a  petition  was  depending  at  the 
last  prorogation  or  adjournment    St  15  G.  3.  c.  37«  s.  1,] 

[He  may  issue  his  warrant  on  a  member's  becoming  a  peer,  in  the 
same  manner  as  if  he  were  dead.  s.  2.] 

[Messenger  of  great  seal  to  carry  writs  to  sheriffi  of  London  and 
Middlesex^  and  all  other  writs  to  postpdnastergeneraL    53  O.  3»  c.  89.] 

(D9.)  Who 
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(D  90  Who  cannot  be  elected,  and  who  may. 

A  man  attainted  for  treason  or  felony,  cannot  be  elected ;  for  the  writ 
says,  magk  idoneos  et  discreios  eligifac.  &c.    4  Inst.  47,  48. 

So,  temp.  H.  7.  persons  outlawed  for  treason  could  not  come  into 
parliament,  till  theur  attainders  were  reversed*    R.  Bac  H.  7*  13. 

Nor,  persons  outlawed  after  judgment,  or  before^  in  a  civil  action. 
R.  per  aU  the  J.   1  And.  298. 
Nor,  persons  taken  in  execution  upon  a  judgment.    Mo.  57. 
An  auen  cannot  be  elected  to  parliament,  or,  if  he  be  elected,  shall 
not  sit.    4  Inst.  47. 
Nor,  a  denizen.    Ibid. 
But  a  man,  when  naturaliaed,  minr.    Ibid. 

A  dergyman  pmnot  be  elected;  ior  he  is  represented  in  convocation* 
4  Inst  47.    Mo.  783.     [Vide  41  G.  3.  c.  63.;} 
[Vide  41  G.  3  c.  63.] 

Though  he  be  of  the  mferior  order.    4  Inst  47. 
By  the  st  46.  Ed.  8.  No.  13.  a  man  of  the  law,  feUowinff  business  in 
the  king^s  court,    and  sheriffi,   shall  not    be   elected  for  counties^ 
Cot  Abr.  Pref.  7.    Vide  infra. 

A  judge  of  B.*R.  or  C.  B.,  or  a  baron  of  the  exchequer,  cannot  be 
elected ;  for  they  are  assistants  to  the  peers.  4  Inst  47.  Tamen 
Thorp,  a  baron  of  the  exchequer,  was  speaker  to  the  commons. 
SI  H.  6. 

By  the  st  5  &  6  W.  &  M.  7.  sess.  8.  no  member  of  the  house  of 
commons  shall  be^  directly  or  indirecdy,  concerned  in  fiurmin^  col- 
lecting, or  managing  of  duties  given  by  lottery,  or  other  act,  except 
commissioners  of  Uie  treasury,  officers  of  the  customs  or  excise,  and  com* 
misnoners  of  the  land-tax. 

[Vice  treasurer  for  Ireland,  and  commissioners  of  the  treasury,  may 
sit  in  parliament] 

But  he  may  be  a  member  of  the  corporation  erected  by  the  st  5  &  6 
W.  &  M.  14.  sess.  2. 

He  may  have  a  judicial  place  in  the  duchy  court,  or  other  court, 
ecclesiastical  or  dviL    4  Inst  47. 

By  the  st  12  &  13  W.  3.  2.  after  limitation  in  the  house  of 
Hanover,  no  person  in  an  office  or  place  of  profit  under  the  king^  or 
who  receives  a  pensicm  from  the  crown,  shall  be  capable  of  serving  as 
a  member  of  the  house  of  commons;  but  by  the  st  4  &  5  Ann.  8^  this 
was  repealed..* 

By  the  st  4  &  5  Ann.  8.  no  person,  who^  in  his  own  name,  or  in 
trust,  hath  any  new  office  or  place  of  profit  under  the  crown,  then  after 
created,  no  commissioner,  sub-commissioner,  secretary,  or  receiver  of 
the  prices,  comptrdler  of  the  accounts  of  the  army,  commissicmer  of 
transports,  dck  and  wounded,  for  wine  licences,  nor  agent  for  any 
regiment,  nor  ffovemor,  or  dqputy-govem<Mr  of  the  plantations,  nor 
oomnussioner  of  the  navy  for  the  out>ports,  nor  any  having  a  pension 
fixmi  the  crown  during  pleasure^  shall  be  cajiable  c^  bein^  elected  a 
member  ctf  the  house  of  comiaons.  [The  election  is  dedarea  void,  and 
he  shall  not  sit  or  vot^  oa  pain  of  5(Htf.] 
Nor,  by  the  st  6  Ann.  7.  after  the  Union. 

And  by  that  statute,  all  disabled  to  rit  in  thejMirliament  of  Inland 
shall  be  disabled  in  the  pariiament  of  Great  Bntain. 

Nor, 
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Nor»  by  the  stat  1  Geo.  66.  any  person,  having  a  pension  from  the 
crown  Ibr  a  term  of  years  in  hU  own  name^  or  in  trust. 

[Members  in  the  navy  or  army  not  to  vacate  upon  aocq>ting  new 
commissions.     42  G.  3.  c.  90.  s.  1 72.] 

[No  judge  of  session,  justiciary  or  exchequer  in  Scotland,  is  capable 
of  being  diosen  a  member  of  the  house  of  commons.     7  G.  2.  c.  16.] 

By  Stat.  15  G.  2.  c  22.  conmussioners  of  revenue  in  Ireland,  of  the 
navy,  clerks  in  the  fi)Uowing  offices :  treasury,  anditon,  tellers,  or 
chancellor  of  exchequer's  ofiices,  admiralty,  paymaster  of  army  or 
navy,  secretaries  of  state,  salt,  stamps,  i^peals,  wine-licence,  hackney- 
coaches,  hawkers  and  pedlars,  or  having  office  in  Minorca  or  Gibraltar, 
(except  commission-officers  in  regiments,}  are  excluded  from  being 
members  of  the  house  of  commons. 

[Vide  41  G.  3.  c.  52.  42  G.  S.  c  sa  116.  46  G.5.  c.  SO.  141. 
50  G.  3.  c.  65.     57  (?.  3.  c  62,  63.  66.  84.] 

[By  22  G.  3.  c.  45.  every  person  who  shall  directly  cur  indirei^y,  by 
himself  or  by  any  other  to  his  use^  hold  aaoy  contract  made  with  the 
commissioners  of  the  treasury^  navy  or  victualling-office,  or  the  masteN 
general  or  board  of  ordnance,  or  any  other  person,  for  or  on  account 
of  the  public  service ;  or  shall  in  pursuance  of  any  such  contract,  furnish 
any  money  to  be  remitted  abroad,  or  any  wares,  or  merchandize  to  be 
used  in  the  service  of  the  public,  shall  beincqiable  of  being  elected  or 
sitting  or  voting  in  the  house  of  conunons,  during  the  time  tnat  he  shall 
hold  suoh  oontract.] 

.  By  the  St  9  Ann.  5.  no  peraon  shall  be  capably  &c  who  shall  not 
have  a  freehold  or  copyhold  for  his  own  life,  or  a  greater  estate  in  law 
or  equity,  and  for  his  own  use,  of  the  annual  value  of  600/.  if  a  knight; 
300/.  if  a  burgess,  &c  in  England,  [Wales  or  Berwick,]  above  repflses 
and  all  incumbrances  that  may  afiect  the  same.  [Provided,  not  to  ex- 
tend to  the  eldest  son  of  a  peer,  or  of  a  person  qualified  to  serve  aa 
loughtofashira] 

An  in&nt,  within  the  age  of  21  years,  cannot  be  elected.    4  Inst.  47. 

And  by  the  st.  7  &  B  W.  3.  25.  the  election  of  an  in&nt  b  void,  and 
if  being  returned  he  sit,  he  shall  incur  the  penalty,  as  if  he  sat  without 
being  xetumed. 

By  the  $t  4  &  5  Ann*  8*  confirmed  after  the  union  by  the  st,  6  Ann.  7. 
if  any  accq>t  aav  office  of  profit  firom  the  crown,  while  a  member, 
his  election  shall  be  void,  but  he  may  be  capable  of  being  again 
elected. 

By  the  St.  1  H.  5. 1  •  knights,  Sec.  shall  not  be  chos^i,  unless  resident 
within  the  shire  the  day  ofme  date  of  the  writ  of  summons,  ^  By  the  st. 
8.  H.  6»  7.  unless  dwdling  and  resid^it. 

And  by  the  st.  1  H«  5.  1.  citiisena  and  burgesses  chosen  sbaU  be  re- 
Slant,  dw^Uing,  and  free  in  the  city  or  borough,,  and  no  other. 

By  the  st  2S  H.  6, 14.  knights  of  shires  shall  be  notable  knights  of 
the  s9foe  coimty,  or  audi  notable  esqnirea  and  gentl^nen  bom  of  the 
aame  counQr»  as  shall  be  able  to  be  knights,  and  not  any  of  the  d^^ree 
of  Vjoomaia. 

By  the  st.  5  £1.  1.  none  shatt  ent«  into  the  parUament  bouse  tjU 

he  hath  taken  the  oath  of  supremacy,  I  £1  bc^e  the  lord  steward  or 

di^ty. 

Nor,  by  the  st  30  Car«  2.  1  ses&  2^  after  the  speaker  choaeut  till  I»e 

take 
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take  the^oaths  of  all^o^ce  and  supranacy,  and  subscribe  and  repeat 
the  declaration  against  popery,  between  nine  in  the  moniing  taA  four 
in  the  afternoon,  at  the  table  in  the  middle  of  the  house  in  a  full 
bouses  in  such  order  as  the  bpuse  is  called  over^  on  pain  of  500/«,  and 
being  a  popish  recusabt  convict,  and  incapable  of  office^  &c.  Vide  post, 

Nor,  by  the  st,  7  &  8  W»  &  M*  27.  till  at  the  time  he  takea  the  oaths, 
and  subscribes  the  declaration  in  the  st«  I W,  &  Mt  8*  he  also  subscribe 
the  association* 
But  by  the  st  1  Ann.  sess»  1. 22.,  the  association  is  taken  away. 
Nor,  by  the  st  13  &  H  W»  S.  6.  and  1  Ann*  sess.  1.  22.,  till  he  tako 
and  subscribe  the  abjuration-oath. 

By  the  St  7  W.  3. 4.  any  person,  who  after  the  tes^e^  or  the  ordering 
of  any  writ,  or  after  the  vacancy,  by  himself  or  others,  or  by  any  means^ 
before  his  election,  gives  to  any  voter,  or  to  any  county,  dty,  town,  &c. 
in  generalf  any  money»  meajt^  drink,  or  presisnt,  &^  is  disabled  to  serve 
upon  such  election. 

Treatin(^  a  corporation  on  the  dav  of  election,  is  a  breach  of  this  sta* 
tute«    B.  m  the  case  of  Sloan  at  Thetford,  26  Jan.  1689. 

But  all  others,  under  the  degree  of  a  peer  of  the  reahn,  may  be 
fleeted,    4  Inst  47. 
A^  a  banneret    Ibid* 
The  hw  apparent  of  a  near*    Vide  supra* 
So,  he  who  13  judge  in  the  duchy  or  otner  court    4  Inst  47^ 
And  die  attorney  or  solicitor-generaL    4  Inst  48.  cont 
Ev^  one  professing  or  practising  the  common  law,  though  there 
was  an  ordinance  of  the  peers  in  parliament   46  £d*  3*  cont  4  Inst  38* 
Yideaupra* 

A  mayor  or  bailiff  of  a  corporation.  ^  Cont  Bro.  38  H.  8*  Tit  Parl^ 
7.  Ace.   4lnst48« 

A  sheriff  of  one  county  may  be  elected  in  another;  9S9  1  Car*  the 
sheriff  of  Buckinghamshire  waa  elected  in  Norfolk,    4  Inat  48* 

And  the  king  by  his  charter  cannot  exempt  a  man  from  being  elected; 
fi)r  audi  diarter  of  exemption  is  void.    4  Inst  4^. 

[By  Stat  33  G.  d.  c  %Q.  members,  before  they  vote  or  sit  in  par^ 
Mament»  shall  deliver  in  a  schedule  of  their  qualifications  according  to 
9  Ann.  and  swear  to  it ;  except  eldest  sons  of  peers,  or  of  persons 
qualified  to  be  knights  of  a  shire^  members  fiir  universities,  pr  Scotch 
members.]! 

[Stat  14  G^  3.  c*  58*  repeals  stat  1  H,  5.  and  so  mudi  of  the  8tb, 
10th»  and  23d  H.6.»  1^  relates  to  the  residence  of  eleotora  or  eleotedO 
[By  41  G.  3.  c  52.,  the  acts  lenpectinjgr  the  British  and  Irish  parUa* 
m«nt%  are  to  be  applicable  to  the  Imperial  parliaments.] 

(D  10.)  Who  shall  be  electors^  v^bo  not. 

By^flt  1IL<.  1.  dmoeiB  of  kni^rts^  &&  diall  be  resident  within 

the  shixetiieday  of  the  dste  of  die  writ  of  summons. 
]ay4k0duaH*6.7*  sbA  be  dwdUngoad  resident,  Ac 
By  the  st  8  H.  6. 7.  evetjr  one  of  tM  eleetors  shall  have  knds  or 

tifittBntt^llMVahwcf40&  jMT  ami.  si  least  aboviediar^;  and  the 

fthf  riff  shall  have  poww  to  ^wv^  on  Ike  Evangelists,  how  mudi  b^ 

may  eoipead  by  the  year. 

By 
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By  the  st  10  H«  6.  2.  he  shall  have  405.  per  antt.  fireehold  in  the 
same  oouii^. 

By  the  St.  7  8c  8  W.  8. 25.  before  he  polls,  if  required  by  any  candidate, 
he  shall  swear  he  hath  in.  that  counQr  freehold  lands  or  hereditaments 
of  40s^per  asm.  and  hath  not  polled  before :  and  for  perjury  or  suborn- 
ation, be  subject  to  thepeoalties  of  the  st  5  EL  [Vide  in  the  st*  18G.2* 
18.  the  oath  altered  and  enlarged.] 

By  the  St.  7  &  8  W.  8.  84.  a  Quaker,  instead  of  an  oath  in  the  usual 
form,  shall  be  permitted  to  make  affirmation  in  all  courts  and  places; 
&C.  -— But  the  preamble  speaks  of  cases,  where  process  issues  for  con- 
tempt.—  Vide  the  st  10  Ann.  28.  [By  which  the  affirmation  is  to  be 
admitted  upon  elections.] 

.  If  a  man  has  afreeholdin  ancient  demesne,  he  may  elect  Semb.  cont 
4  Inst  4, 5. 

By  the  st  7  &  8  W.  8. 25.  none  shall  vote  by  reason  of  any  trust  or 
mortgage,  unlera  in  the  actual  possession  or  receipt  of  the  profits ;  but 
a  mortgagor,  or  ceshdgue  trust  in  possession,  shall  vote. 

By  ue  same  statute,  conveyances  of  any  messuage,  lands,  &c.  in  any 
county,  borough,  8u:.  to  multiply  votes,  are  void ;  and  but  one  single 
voice  shall  be  admitted  for  one  house  or  tenement. 

By  the  st  10  Ann.  28.  such  a  conv^anoe,  on  <k>ndition,  &c.  shall 
be  wsolute ;  and  he  who  executes,  or,  being  privy  to  sudi  puipose^ 
prepares  it,  or  votes  by  virtue  of  it  for  a  knight  of  the  shire^  forfeits  40^ 

[By  18  6. 2.  c.  20.  the  stat  10  Ann.  c  23.  and  12  Ann.  stat  1.  c.  5. 
for  preventing  fraudulent  conveyances,  and  persons  voting  who  h^ve  not 
been  in  possession  of  .40ff.  ure  extiended  to  freeholders  in  towns  that  are 
counties  of  themselves.]        ' 

By  the  st  7.&  8  W.  8. 25.  none  under  the  age  of  twenty-one  shall  be 
admitted  to  give  a  vote,  &c. 

By  the  st  5&^6.W.  &M.  20..S.48.  no  officer  in  the  excise  shaH 
persuade  or  dissuade  any  to  vote,  &c.  on  pain  of  100/.,  a  moiety  to  the 
poor,  a  moiety  to  the  informer,  and  of  incapacity  to  enjoy  any  office  of 
excise  or  trust 

No  peer  hath  a  right  to  vote  at  elections.  R.  nem.  con.  14  Dec.  1699. 
R.  nein.  con.  18  Feb.  1700.    R.  24  Oct  1702. 

'  If  a  peer,  or  lord  lieutenant  of  a  county,  concerns  himself  in  elections, 
it  is  an  infringement  of  the  liberties  oi  the  commons*  R.  nem.  con. 
IS  Feb.  1700.     R.  24  Oct  1702. 

By  the  st  7  &  8  W.  8.  27*  none  refosiDg  the  oaths  in  the  stat 
1  W.  &  M.  8.  or,  being  a  quaker,  the  declaration  of  fidelity  in  the 
st  1  W.&  M.  18.  which  the  sherifi^  or  chief  officer,  &c  at  the  request 
of  any  candidate  may  administer,  shall  vote,  &c. 

Nor,  by  the  st  6  Ann.  28.  refiising  the  oath  of  objuration,  or,  if  a 
quaker,  to  declare  the  e£fect  thereof. 

If  a  man,  who  has  It  right  to  vote  for  two,  gives  a  single  vote^  be 
cannot  aftorwards  give  a  second  vote  for  another.  R.  in  a  comimittee : 
but  the  consideration  of  it  postponed  by  the  house.     21  Dec  1 699. . 

By  the  st,28.  H.  6. 15.  citizens  and  burgesses  have  always  been 
choaen  by  citikeps  and  burgesses,  and  no  other.  .       . 

Andy  by  the.  saoie  statute^  the  precqst  to  cities  and  boroughs  shall  be^ 
to  choose  by  ^tizetas  of  the  same  city  citizens,  and  if  a  borough^  by  bnr^ 
gesses  of  the  saine* 

And, 
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And)  1(7  common  ri^t,  in  all  boroii^^  the  elecUon  ought  to  be  by 
all  the  burgSessesi  where  there  is  no  prescripdon,  or  constant  usage  time 
out  of  mind,  &c..  to  the  contrary.  R.  8  May^J626i  Vide  Brady^ 
Tr.60.  .  .  ;.    / 

^  And,  therefore,  if  the  king  ffrant  to  a  borough^by  charter,  that  a 
select  number  shall  elect,  &c.  wis  does  not  take  a^ay  the  right  of  the 
other  burgesses.    4  Inst  4*8.  ,^.'^ 

So,  a  bye-law  by  the  corporation  itself  that  a  select  number  shall 
elect,  does  not  avail.    Ibid. 

-   In  a  borough  which  has  no  charter^  or  burgess^  nor  any  custom  .for 
it,  the  election  shall  be  by  bH  the  householders,  and  not  by  fipeeholders 
only.     R.  21  Mbj,  22  Jac.    Vide  Brady,  60,  &c. 
'   But,  by  an  ori^^nal  grant,  or  custom,  an  dection  may  be  by  a  select 
number.     R.  4>  Inst.  49. 

So,  by  custom  or  prescription,  it  may  be  by  burgage  tenants.  Vide 
post,  (D  12.) 

[By  st  18  O.  2.  c.  18.  every  elector,  if  required,  shall  swear  that 
he  has  a  fireehold  of  40«.  per  annunh  AJ^d  what  and  where,  and  has  had 
it  a  year,  or.  come,  to  it  b^  descent,  marriage,  marriage-settlement, 
devise,  or  promotiop;  that  it  was  'not  granted  on  purpose  to  qualify; 
his  place  of  abode ;  that  he  is  twen^-one^  and  has  not  polled  before.] 

[Videl9G.?.c.28.]  \ 

tBy  s.  8  &  4  of  14  G.  2.  c.  18.  elector  must  have  been  assessed  to 
the  land-tax.  within  twelve  months  before,  (exc^t  for  diambers,  &c.  not 
usuaUv  assessed,)  and  duplicates  of  assessment  shall  be  kept  among  the 
records  of  quarter-sessions.] 

[Vide  19  G.  2.  c.  28.     42  G.  S.  c.  1 16.]   . 

[By  s.  5.  of  18  G.  2.  c.  18.  person  not  qualified  ivodng,  or  voting 
more  than  once,  forfeits  40/.]  * 

[By  s.  6.  faxes  and  rates  are  not  to  be  deemed  charges  within  the 
meaning  of  this  act] 

[St.  19  G.  2.  c.  28.  regulates  the  elections  of  cities  and  towns,  which 
are  counties  in  themsdves.] 

iBy  St  81  G.  2.  e.  14.  persons  holding  their  estates  by  copy  of  court* 
rolt  are  not  thereby  entitled  to  vote  for  counties ;  if  they  vote,  they  for- 
^t  50/.  to  any  candidate  for  whom  they  did  not  vote.] 

[By  St  8.  G.  8.  c..l5.  a  freeman  shall  not  vote,  unless  admitted 
twelve  months  before  first  day  of  election,  except  entitled  to  freedom  by 
birth,  marriage,  or.  servitude.]  • 

fllie  mayor  and  common  council  of  the  borough  of  Carmarthen 
have  power  to  admit  to  the  freedom  of  the  borough  such  of  the  inhabit- 
ants paving  scot  and  lot,  who  for  three  years  previously  have  rented 
lands  within  die-borough,  for  which  they  paid  10/.  a-year :  the  defend- 
ant, an  inhabitant  of  that  description,  was  nominated  a  burgess  accord- 
ingly (by  which  title  the  corporators  are  called) ;  and  it  was  holden, 
that  a  burgess  so.  appointed  is  within  the  prohibition  of  this  act  against 
^iccBsional  freemen  voting  at  elections;  and  tiiat  the  defendant  having 
▼oted  within  the  twelve  months  after  he  was  sworn  in,  was  liable  to  the 
penalty  of  100/.  imposed  by  the  act,  althouj^  he  had  been  nominated 
to  be  a  buraess  for  more  than  six  years  before.    8   T*R.  246. 

[Stat  5  G.  3.  c  24.  requires  annuities  to  be  reu^tered  with  the  clerk 
of  the  peace*  twelve  months  before  the  first  day  of  election.] 

[Officers 
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[OflBcert  of  the  revenue  prohibited  to  vote.  22  G.  3.  c  4i.J 
[By  2  0. 2.  c.  24.  every  freeholder,  &c.  claiming  to  have  a  ri^t  (d 
Vote  or  be  polled  at  an  election,  shall,  if  required  by  either  of  the  candid 
dates,  or  any  two  of  the  electors,  make  an  oath  .or  afiirmation,  that  he 
has  not  by  himself,  or  any  person  in  trust  for  him,  received^  <]UrectIy  ox' 
indirectly,  any  sum  or  sums  of  money,  office,  plac&  or  employment^ 
g^ft  or  reward,  or  any  promise  or  security,  &c.  in  oider  to  give  ms  vote 
at  die  election.3 
[Bribery  by  loan  b  but  colour,  and  is  really  bribery  by  fftL    1  Bl. 

[By  s.  7.  persons  taking  money  or  reward  for  their  vote  shall  forfeit 
£00/.  and  be  disabled  to  vote  at  any  future  election ;  provided,  s«  1 1*,  die 
prosecution  be  commenced  within  two  years.] 

[Since  this  statute  B.  R.  will  be  cautious  of  granting  infimiations  at 

common  law,  till  the  time  of  limitation  be  expired :  yet  still  they  will  oa 

circumstances  grant  such  an  information,  to  prevent  collusion  witli  a 

'  common  informer,  and  that  the  offence  may  be  prosecuted  at  <he  auit  of 

the  king  for  the  public  benefit     1  Bl.  S84.] 

[Tbe  action  need  not  state  all  the  parties  ibr  whom  the  bribe  waa 
given,  nor  is  it  necessary  to  prove  that  those  parties  ware  candidates* 
1  Bl.  S2S.    Andr.  248-1 

[Ndther  is  it  necessary  that  the  person  bribed  shoidd  give  his  vote 
wcotdmg  to  the  bribe.    Andr.  SI  7.] 

[By  s.  8.  ofienderSf  who  within  twelve  months  after  the  alectioii,  shall 
discover  others  so  that  they  be  convicted,  shall  be  dischaiued  fraiu  aU 
penalties,  if  they  themselves  have  not  been  before  oonvictocL] 

[Ontlds  clause  making  an  affidavit  is  a  sufficient  affidavit  to  indemnify 
die  discoverer:  hut  a  conviction  must  follow;  and  a  naked  vrndid 
only,  mthout  a  judgment,  is  not  a  sufficient  convictian.  1  Bl.  665| 
666.1 

[And  it  will  be  good,  though  the  discoverer  himself  be  found  .gulty 
cf  bribery  between  the  discovery  and  conviction*    Ibid.] 

[But  whether  the  discoverer  may  be  relieved,  after  verdict  f^punst 
ham,  by  motion,  or  must  be  driven  to  his  audita  querela^  willd^»ehd  on 
the  dBscretion  of  the  court,  according  to  the  circutnatances  of  hii  casei 
Ibid,  et  S  Wils.  85.] 

[Bribeiy  at  parilamentary  elections  is  still  puaishahla  asaaoffeane  At 
eommon  law.     8  Burr.  1835.     1  Bl.  880.1 

[An  action  for  bribexy  will  lie,  ihough  the  party  bribed  does  not  vote 
accordmg  to  the  bribe.  ^  8  Burr.  1234.     1  BlL  817.] 

[If  there  has  been  wilfol  delay  in  proceedings  on  the  bribezy-act,  the 
defendant  should  move  the  court  toatay  proceedings,  and  caanot  otged 
to  tiiie  trial :  since  whether  there  has  been  wilful  dday  or  noip  depends 
on  the  practice  of  the  court  in  which  theauit  is  commenoed^  upon  which 
the  court  alone  tan  determine.    3  T*  E.  5.) 

(If  proceedings  in  on  action  on  the  brib^-act,«taid,  under  the  llth 
•ection,  on  the  ground  of  a  wilful  dday,  the  rule  of  court  for  atayii^ 
them  cannot  be  put  upon  the  record,  and  so  the  plaintiff  cannot  bring 
error  thereon.    8  T.  R.  9.] 

[A  verdict,  without  a  judgment,  is  ni4  a  conviction  within  SO*  2. 

c*24f.  s.  7.] 

[The 
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[The  bribeiy«act  9G«  2.c*  24*  s«  11.  provides,  that  no  person  shall 
tje  made  liable  to  any  penalty,  &c.  unless  prosecution  be  commenced 
^thin  two  years  after  such  penalty,  &c.  shall  be  incurred;  or,  in  case 
of  a  prosecution,  the  same  be  carried  on  without  wilful  delay.  The 
9th  G.  2.  c  88.  eiqplaining  this  provisioii,  only  applies  to  that  part  of  it 
Trhich  relates  to  commencing  the  suit,  ddRining  what  shall  be  considered 
a  commencetnent;  and  does  not  take  away  the  privilege  reserved  to  the 
par^  prosecuted,  by  the  latter  part  of  the  proviso.    3  T.  R.  6."] 

[It  is  not  necessary  to  state  that  the  party  for  whom  the  bribe  was 
given  was  a  candidate.     S  Burr.  1586.     1  Blk.  523.] 

[It  is  not  necessary  to  state  (or  if  stated  to  prove)  all  the  parties  for 
whom  the  bribe  was  given.     3  Burr.  15S6.     1  Blk.  523.] 

[It  is  not  necessary  to  state  the  voter^s  ri^t  of  voting.  3  Burr.  1586. 
1  Blk.  523.] 

[In  pleading,  &cts  may  .be  detailed  according  to  their  l^gal  edect. 
Therefore,  in  declaring  on  the  bribery-act,  2  Geo.  2.  c  24.  the  precept 
sent  by  the  sheriff  to  &e  portreeve  of  a  borough,  need  not  be  set  out. 
1  T.  II.  235.] 

[No  damages  are  recoverable  for  detention  of  the  debt  in  an  action 
for  bribery.     4  Burr.  2489.] 

[Offender  discovering  bribery  may  insist  on  tins  defence  nnder  nil 
debet,     ^d.  2464. 2471.] 

[In  ah  action  upon  the  statute  for  bribing  a  person  to  ^ve  his  vote 
at  an  election  of  members  of  parliament,  it  need  not  be  proved  that  the 
person  hiibed  had  a  ri^ht  to  vote.     2  Wils.  395.] 

[Hie  time  of  delivenng  the  precept  to  the  returning  officer  need  not 
be  proved  in  an  action  against  a  third  person  for  bribery  at  an  election. 
4  Burr.  2273.] 

[The  bribery-act  does  not  make  a  plaintiff  the  discoverer.  4  Burr. 
2504.    Id.  2464.    Vide  4  Burr.  2283.     1  Blk.  665.] 

[A  case  in  which  the  court  refused  to  interfere  on  motion^  on  behalf 
of  a  defendant  convicted  on  the  bribery-act,  on  the  ground  of  his  having 
convicted  another  by  his  evidence.     8  Wi]s.  35.] 

[If  the  plaintiff  in  an  action  on  the  bribery-act,  2  Geo.  2»c.  84.  &  11. 
do  not  proceed  to  trial  for  6  years  after  issue  joined,  this  unexplained 
will  be  accounted  a  wilfiil  delay,  within  the  11th  section,  when,  ailer 
verdict  in  his  fiivour,  the  court  will  stay  die  proceedii^gs,  without 
allowing  him  the  costs  of  the  triaL  And  this,  though  the  defendant 
has  not  applied  so  early  as  he  might,  (Mrovided  he  implies  before  judg- 
ment.   8  T.  R.  5;] 

[A  motion  to  stay  proceedinun  cfa  the  bribery-act,  for  a  wilfol  delay, 
is  an  application,  not  to  Uie  fiivour,  but  to  the  justice  of  the  court. 
3  T.  R.  5.] 

As  to  the  determination  of  the  right  of  elections,  vide  post,  (£  15. 
— F  3.) 

(D  11.)  The  manner  of  election :  —  In  a  county. 

By  the  st.  7  H.  4. 15.  at  the  next  county-court  after  deliv^  of  the 
writ,  proclamation  shall  be  made  in  full  county  of  the  day  and  place  of 
parliament  and  all  present  duly  summoned,  or  others^  shaU  then  in 

full 
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full  bouhty  proceed  to  election,  freely  and  indifierently.  Videante^ 
(D  loo 

By  die  st  23  H.  6. 15.  the  election  shall  be  made  in  full  county  be-^ 
tween  eight. and  eleven  in  the  forenoon. 

But  it  18  sufficient,  if  the  decdon  be  b^gun  within  those  hours. 
4  Inst  48. 

By  the  st.  7  &  8  W.  3. 25.  the  sheriff  shall  proceed  to  an  election  at 
the  next  county-court  after  the  receipt  of  the  writ,  iinless  it  be  held  on 
the  day  of  such  receipt,  or  in  sbi  days  after :  for  then  he  may  adjourn 
the  court  to  some  oonvenietit  day,  giving  ten  days'  notice  of'^the  time 
and  place. 

And,  by  the  saitie  statiite,  the  sheriff  shall  hold  the  county-court  for 
an  election  at  the  most  public  place,  where  it  hath  been  most  usually  for 
for^  years  past.    Vide  infra. 

And  the  coun^-court  for  the  county  of  Yotk,  formerly  held  on  a 
Monday,  shall  be  held  on  a  Wednesday. 

But  the  sheriff  of  Southampton,  at  the  request  of  any  catididat^  may 
adjourn  from  Winchester,  after  all  are  polled,  to  the  Isle  of  Wight. 

It  may  be  judged,  who  are  elected,  by  hearing  of  the  voices,  or  view 
of  the  hands  held  ujp.     PL  Com.  123. 126.  a. 

But  if  the  freeholders  demand  a  poll,  the  sheriff  ought  not  to  refiue 
it ;  for,  upon  view,  he  cannot  judge  who  have  freeholds.    4  Inst  48* 

Aiid  he  ought  not  to  refuse  it,  uiough  the  party  waves  it.    Ibid. 

So^  if  the  parbr  demand  a  poD,  he  oudit  not  to  refuse  it    Ibid. 

And  now  by  the  st  7  &  8  W.  3. 25.  ff  the  election  be  not  detfeTtained 
Upon  view,  with  consent  of  the  freeholders,  but  a  poll  is  detaanded,  the 
sheriff,  widi  others  deputed  by  him,  shall  forthwith  proceed  to  take  the 
poll,  in  some  open  place  by  the  sheriff  appointed4 

[Poll,  when  to  commence.    25  O.  i.  t*  84.] 

And  the  sheri£^  or  his  deputies,  shall  appbint  su6h  a  number  of 
derks  as  he  thinks  meet,  for  taking  of  it,  Who  shall  take  the  same  in 
the  presence  of  the  sheri£^  &c.  and  shaH  be  first  sworn  1^  the  sheri^ 
&c.  to  take  the  same  truly  and  indiflferendy,  and  to  set  down  the 
niume  of  each  fi^^older,  and  the  place  of  his  freehold,  and  for  whom 
he  polls,  and  to  poll  none,  unless  sworn,  if  any  of  the  candidate^ 
require  it 

[Oath  of  returning  officer.    2  G.  2.  c.  24.] 

[Oath  of  poll  clerL     25  G.  3.  c  84.] 

[Oaths  at  elections.  18  G.  2.  c.  18.  19  G.  2.  C  28.  25  G.  3. 
C84.] 

[Mode  of  administering  oaths.    34  G.  3.  c.  73.    42  G.  3.  c.  62.] 

And  the  sheriff,  &c  smiU  appoint  such  one  person  as  eadi  candidate 
shall  name,  to  inroect  the  derk  appointed  for  uie  takinff  the  poll. 

And  the  sheriff  &c.  shall  proceed  to  poll  all  the  fi-eeholders,  and  not 
adjourn  the  court  without  consent  of  the  candidates  to  any  other  place, 
nor,  by  unnecessary  adjournments  in  the  same  place,  protract  or  delay 
the  election,  but  proceed  in  taking  the  poll  from  day  to  day,  and  time 
to  time^  without  other  adjournment,  unless  by  consent  of  the  candidates^ 
tOl  all  the  freeholders  present  be  polled,  and  no  longer. 

[Duration  of  the  poll.    25  G.  3.  c.84.] 

And  the  sheril^  mayor,  &c.  shall  ddiver  to  any  who  desires  it  a 
copy  of  the  pollf  paying  only  for  the  charge  of  writing  it ;  and  shall 

16  forfeit 
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forfeit  500/.  to  the  party  gri&ved  for  every  wilful  offence  against  this 


[Vide  25  G.  3.  c,  84.,  19  G.  2.  c  28.,  33  G.  3.  c  64.,  as  to  the 
place,  time,  and  mode  of  election.] 

[By  8  G.  2.  c.  30.,  military  to  be  removed  before  elections.] 

[By  10  Ann.  c.  23.  the  sneriff  must  deliver  the  check-books,  as  well 
as  the  original  poll-book  to  the  clerk  of  the  peace.     Str.  1048.] 

[By  Stat.  18  G.  2.  c.  18.  s.  7,  8, 9.  booths  for  taking  the  poll  not  ex- 
ceeding fifteen,  to  be  erected  at  candidates'  expence,  with  the  names  of 
the  hundreds  on  them.  Clerks  to  be  appointed.  A  list  of  the  towns 
Ibr  which  each  booth  is  appointed  shall  be  made,  and,  on  request  de* 
livered  to  each  candidate ;  and  no  person  to  vote  there,  but  whose 
estate  lies  in  one  of  these  towns,  unless  they  do  not  lie  in  any  place 
mentioned  in  any  of  the  lists.  And  a  check-book  to  be  allowed  for  each 
candidate.] 

[By  s.  10  &  1 1,  the  sheriff  shall  not  adjourn  the  next  ooun^-court 
after  receiving  the  writ  for  more  than  sixteen  days,  and  it  may  be  ad- 
journed to  a  Monday,  Friday,  or  Saturday,  notwiUistanding  st  6  G.  2a 
c  23.] 

[Warrant  of  speaker  upon  the  death,  or  promotion  to  the  peerage,  of 
a  member.     24  G.  3.  c  26.] 

[The  51  Geo.  3.  c.  126.  imposes  a  duty  upon  the  returning  officer  of 
providing  a  convenient  bood),  or  place  for  holding  the  election  of 
members  of  parliament;  and  it  directs  that  this  shall  be  done  at  the 
expence  of  the  candidate.  A  person  is  nominated  and  elected  by  a 
ci^  as  their  representative,  without  any  knowledge  or  concurrence, 
or  interference  on  his  part  He  takes  his  seat  in  parliament  Held, 
that  he  was  not  a  dmdidate  within  the  meaning  of  the  statute,  and 
therefore  not  liable  for  the  hustings.  Candidate  means  a  volunteer. 
2M.&S.212.] 

[Under  St  51  Geo. '3.  c.  126.  election  candidates  for  Westminster 
are  only  liable  each  for  a  moiety  of  the  expense  of  the  hustings. 
1  M.  &  S.  283.] 

[The  returning  officer,  at  an  election  to  serve  in  parliament,  is  not 
liable  to  an  action  for  refusing  a  vote,  without  proof  of  n:ialice.  1  Elast, 
563.] 

[The  punishments  imposed  by  18  Geo.  2.  c.  18.  are  cumulatlvb 
with  those  under  5  Eliz.  c  9.  s.  6.  &  2.  Geo.  2.  c.  25.  s.  2.  6  East, 
223.] 

[The  power  of  directing  the  costs  of  a  vexatious  petition  to  be  taxed 
under  28  Geo.  3.  c.  52.,  and  granting  a  certificate  tiiereon,  is  not  con- 
fined to  the  then  speaker  when  the  report  was  made.     1 1  East,  194.] 

[The  speaker  may  grant  a  new  certificate  for  costs,  under  28  Geo.  3. 
c.  52.  if  the  former  certificate  or  certificates  were  null.     1 1  East,  194*] 

[Two  several  petitions  were  presented  against  the  return  of  a  member 
for  G.  which,  being  referred  to  a  committee,  wer»  pronounced  each 
firivolous.  Held,  that  the  costs  could  not  be  taxed  jointly  under  28  Geo.  8. 
c  52.     3  Smith,  560.     7  East,  507.] 

[It  is  a  rule,  ihat  the  enactinff  clause  of  an  act  of  parliament,  shall 
not  be  restrained  by  the  preamble.  Thus :  three  several  statute^  pre- 
vious to  28  Geo.  3*  c.  52.  give  costs  of  certain  'specified  cases  of  peti- 
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tions  agmnst  elecdo&s.  Thut  statute^  in  its  preamble^  recites  the  three 
former  acts,  and  that  it  is  expedient  that  provision  should  be  made  for 
discouraging  persons  from  presenting  frivolous  and  vexatious  petitions, 
&c.  "  in  any  of  the  cases  to  which  the  above  recited  acts  relate.''  In 
s.  1 9.  it  enacts,  that  whenever  the  committee  shall  report.  Sec  the 
the  parQr  or  parties  **  whe  shall  have  appeared  before  the  committee 
in  opposition  to  such  petition,"  shall  be  entitled  to  costs.  The  terms 
of  enactment  take  in  many  cases  not  included  in  the  former  acts. 
Held,  that  full  e£Pect  should  be  given  to  them,  notwithstanding  the 
preamble.     4  M.  &  S.  234.] 

(D  12.)  In  a  city  or  borough* 

By  the  st.  23  H.  6. 15.  the  sheriiF,  after  delivery  of  the  writ,  shalt 
deliver,  without  fraud,  a  sufficient  precept  under  his  seal  to  the  mayor 
or  bailifis  of  cities  and  boroughs  witiiin  his  county,  reciting  such  writ, 
and  commanding  them,  if  a  citVi  to  choose  citizens,  if  a  borough,  bur- 
gesses for  the  parliament.     Viae  ante,  (D  10.) 

And  a  sheriff  doing  contrary  to  this  or  other  statutes  about  eieo^ 
tions,  shall  forfeit  the  penaky  of  the  st  8  H.  6.  7.  viz.  100/.  to  the 
king,  and  a  year's  imprisonment  without  bail :  and  shall  forfeit  100/. 
to  every  knight,  citizen,  or  burgess  chosen  in  his  county,  and  not  duly 
returned. 

By  the  St  ?  &  8  W.  3.  25-  the  officer  forthwith,  on  receipt  of  the  writ, 
shall  make  out  the  precept  to  each  borough,  8lc.  and  in  three  days  afler 
receipt,  by  himself  or  proper  agent,  deliver  it  to  the  proper  officer,  &c. 
lo  whom  the  execution  of  it  bdongs,  and  no  other. 

[The  precept  for  a  borough  must  be  directed  to  tiie  returning  officer; 
if  other  words  are  added,  they  are  surplusage,  and  may  be  struck  ont ; 
and  parol  evidence  shall  not  be  received  to  show  they  had  been  there^ 
and  so  to  make  variance  from  the  declaration  and  the  record  erroneous. 
4  S*  M.  42670 

And  by  the  same  statute,  such  officer  shall  indorse  on  the  precept  the 
day  of  his  receipt  in  the  presence  of  him  who  delivers  it,  and  forth- 
witii  give  public  notice  of  the  time  and  place  of  election,  and  proceed 
to  election  thereupon  within  eight  days  afler  receipt  of  the  precept, 
gtvi^  four  days'  notice  of  the  day  of  election. 

luxe  indorsement  of  the  returning  officer  of  the  time  of  his  receiving 
the  precept  is  immaterial,  and  need  not  be  proved  on  an  action  for  bri- 
bery Qoainst  a  third  person.    4  B.  M.  2273.] 

A  atizen  is  the  most  worthy;  but  his  election  agrees  in  all  respects 
with  the  election  of  a  burgess.     Per  Holt,  Mod.  Ca.  51. 

The  election  in  a  borough  is  by  persons,  who  hold  by  burgage-tenure, 
or  by  the  burgesses  of  a  corporation.     Ibid. 

The  r^;ht  of  a  vote  for  electing  burgesses  to  parliament  is  incident  to 
every  burgage-tenure.     Ibid. 

The  election  by  the  burgesses  of  a  corporation  is  a  personal  privilege 
given  by  prescription  or  cnartet,  and  is  a  right,  vested  in  tire  whok  eor- 

gyration,  to  be  exercised  by  every  mem^)er  of  the  same  corporation. 
erHolt,  Mod.Ca.S2* 

By  the  st  1  W.  &  M.  2  sess.  2.  and  tiie  st  2S  W.  &  M.  7.  it  is  deckred, 
that  elections  to  parliameht  ought  to  be  free. 

(D  13.) 
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(D  13.)  The  return  of  the  elected. 

By  the  St.  7  H.  4.  15.  after  the  election,  the  names  pf  the  persons 
chosen  (whether  present  or  absent)  shall  be  written  in  an  indenture 
under  the  seals  of  the  choosers,  and  tacked  to  the  writ ;  which  inden- 
ture, so  sealed  and  tacked,  shall  be  holden  for  the  sheriff  return  to  the 
said  writ  for  the  knights  of  the  shires ;  and  this  clause  shall  be  added  to 
the  writ,  et  electionem  tuam  in  plena  comitatu  tuo factum  distincte  et  aperte 
sub  agiUo  tuo  et  sigiUis  eorum  qui  electioni  ilii  interfuerunt  nobis  in  can' 
ceUaria  ad  diem  et  locum  in  brevi  contentum  certifices  indilate. 

By  the  st  23  H.  6.  15.  the  mayor  or  bailiffi,  &c.  shall  return  to  the 
sheriff  the  precept  they  received  by  indenture  between. the  sheriff  and 
them  of  the  elections,  and  the  names  of  the  citizens  and  bun[esses  by 
them  chosen.  And  the  sheriff  shall  make  rightful  return  oihis  writ, 
and  of  every  return  to  him  made  by  any  mayor  or  bailif&. 

And  if  the  sheriff  do  contrary  to  this,  or  any  other  statute  for  elec- 
tions, &c.  he  shall  incur  the  pain  inflicted  by  the  st  8  H.  6.  7«  viz. 
100/.  to  the  king,  and  imprisonment  for  one  year,  without  bail  or  main- 
prize,  and  forfeit  100/.  to  every  knight,  cidzen,  or  burgess  chosen  in  hia 
county,  and  not  duly  returned.  ** 

By  die  st.  5  R.  2.  sess.  2.  c;  4.  if  a  sheriff  be  n^ligent  in  making  his 
return,  or  leave  out  of  his  return  any  city  or  borough,  bound  or  of  old 
wont  to  come  to  parliament,  he  shall  be  amerced,  or  otherwise  punished 
as  was  accustom^  in  times  past. 

If  any  sheriff  refuses  the  return  of  the  proper  officer,  and  accepts  a 
return  by  an  improper  officer  of  the  oorporadon,  it  ,shall  be  amended 
by  the  clerk  of  the  crown,  by  order  of  the  house!  to  file  the  proper  re- 
turn, and  take  the  other  off  the  file.    20  Dec.  1710. 

If  he  makes  a  double  return,  and  one  is  waived  and  appears  impro- 
per, it  shall  be  amended  by  taking  it  off  the  file.     8  Dec.  1710. 

Vide  post,  (D  14.) 

(D  140  ^^  ^^^^  ^^^  ^^  ^^^  ^* 

By  the  st  5  R.  2.  4.  if  a  sheriff  be  negligent  in  making  his  return^ 
he  shall  be  amerced  or  punished  as  was  accustomed  in  times  past 

By  the  st  7  H.  4.  15.  and  die  clause  afterwards  inserted, '  the  sheriff 
is  commanded,  quod  electionem^  S^c.  ad  diem  et  locum  in  brevi  contentum 
nobis  in  cancellaria  certifices. 

And  where  a  sheriff  did  not  make  a  return  in  due  time,  he  was  taken 
into  custody  by  order  of  the  house,  as  for  a  breach  of  |)rivilq;e. 
2S  Oct  1702. 

By  the  st  10  &  11  W.  3.  7.  if  a  sheriff  make  not  a  return  on  or 
before  the  parliament  is  to  meet,  or  in  convenient  time,  not  exceeding 
fourteen  days  after  elecdon  on  a  new  writ,  he  shall  forfeit  500/.,  a  moiety 
to  the  king,  a  moiety  to  the  informer. 

(D  15.)  False  return. 

By  the  st  11  H.  4.  1.  justices  of  assise  may  iaqoire  of  retains  made 
to  writs  of  parliament,  and  if  found  by  inquest,  that  the  return  is  con« 
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trary  to  the  st  7  H.  4.  15.  the  sheriff  shall  idtur  100/.  to  the  king»  and 
the  knight,  unduly  returned,  shall  lose  his  wages. 

And  the  sheriff  also,  by  the  st.  8  H.  6.  7.  shall  have  a  year's  impri- 
sonment without  bail. 

But  by  the  st  6  H.  6.  *.  the  sheriff  or  knight,  &c.  may  traverse  such 
inquest  of  oiRce,  before  the  justices  of  assise. 

'  By  the  st  2S  H.  6.  1 5.  if  any  sheriff  make  a  return  contrail  to  that, 
or  other  statute  for  elections,  &c.  he  shall  incur  the  penalty  of  the 
gt  8'  H.  6.  7.  ante,  (D  12.),  and  also  pay  to  every  person  chosen  and 
not  duly  returned  100/.  to  be  recovered  with  costs  in  debt  against  the 
sheriff,  his  executors  or  administnctors,  by  the  party  grieved,  if  he  sue 
in  three  months  after  the  banning  of  the  parliament;  or,  in  his  default, 
by  any  that  will  sue. 

And  if  any  mayor  or  bailiffs  return  to  the  sheriff  any  not  duly  chosen, 
he  shall  forfeit  40/.  to  the  king,  and  40/.  to  every  person  chosen  and 
l^ot  returned,  to  be  recovered  id  siqnra. 

And  if  any  returned  be  put  out,  and  another  put  in  his  place,  he 
that  is  put  in  his  place,  if  he  take  upon, himself  to  be  knight,  citizen, 
or  burgess,  forfeits  100/.  to  the  king,  and  100/.  to  him  put  out  to  be 
recovered,  &c. 

By  the  st.  7  &  8  W.  3.  7.  continued  by  the  st  12  &  IS  W.  3.  5. 
and  afterwards  by  the  st  12  Ann.  sess.  1.  c.  15.  made  perpetual,  a 
&lse  return  iv  against  law,  and  any  making  or  procuring  it,  may  be 
sued  by  the  party  grieved,  who  shall  recover  double  damages  with 
costs. 

Aircontracts,  securities,  bonds,  &c.  to  procure  a  return  are  void,  and 

'he  who  makes  them  forfeits  300/.,  a  third  to  &e  king,  a  third  to  the 

poor,  and  a  third  to  the*  informer ;  and  a  return,  contrary  to  the  last 

determination  in  the  house  of  commons  of  the  right  of  election  for  the 

same  place,  is  aialset^tum. 

By  the  same  statute,  the  clerk  of  the  crown  shall  enter  the  return  in 
a  book,  (which,  or  a  copy  of  it,  shall  be  evidence  as  much  as  a  record,) 
and  the  not  entering  it  in  six  days,  or  if  he  alter  it,  but  by  order  of  the 
house  of  commons,  or  ffive  a  certificate  of  anv  not  returned,  or  wilfully 
neglect  his  duty,  he  snail  forfeit  500/.  and  his  office,  and  be  for  ever 
inc^pi(b}eof  it 

By  the  same  sftatute,  any  officer  who  wilfully,  maliciously,  and  &lsely 
.  returns  more  persons  than  he  ought,  forfeits  double  damages,  with  costs 
of  siut  to  the  party  grieved,  who  mav  sue  the  officer,  or  turn  who  pro- 
cures such  return,  at  his  election.    Vide  infra. 

-The  hbu^  expects  the  sheriff  to  make  a  return  according  to  law,  and 
will  i^ot  give  him  directions  in  case  of  difficulty ;  though  the  mayor  to 
wiiom  the  precept  was  directed  dies ;  and  yet  the  burgesses  go  to  elec* 
tion,  and  part  return  one  by  one  indenture,  and  the  other  part  return 
another  by  another  indenture.     9  Jan.  1699. 

If  a  sheriff  makes  a  false  return,  debt  lies  for  the  100/.  upon  the  st 
23  H.  6.  15.     R.  PI.  Com.  118.  130.     Ast  Ent  72.  91. 

So,  an  action  upon  the  case  lies  for  a  fidse  return,  after  a  determin- 
ation for  him  in  parliament  Semb.  Lut  89»  •  Sal.  502.  SemU  cont 
Sal.  505. 

Or, 
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Or,  after  the  determination  there  becomes  impossible;  as,  if  thelpar- 
liament  be  dissolved.     Semb.  per  Holt,  Sal.  50S. 

So,  an  action  lies  upon  the  st  7  &  8  W.  S.  7.  for  a  false  return* 
Lut  185. 

If  the  plaintiiF  makes  his  case  pursuant  to  the  statute.     Sal.  504. 

But  an  action  does  not  lie  for  a  &lse  return,  if  it  be  not  founded  i^pon 
some  statute ;  for  it  is  a  matter  only  cognizable  in  parlilunent.  :  Semb. 
Sal.  505.     Vide  Action  upon  the  Case^  (B  8.) 

And  therefore,  an  action  upon  the  case  does  not  lie  before  thC'deter* 
mination  in  parliament     R.  Lut.  89.     Per  Holt,  Sal.  508. 

Nor,  afler  a  determination,  by  him  against  whom  the  determination; 
there  was.     R.  Lut.  89.     Sal.  508. 

Nor,  since  the  st.  7  &  8  W.  8.  7*  where  the  return  was  conformable 
to  the  last  determination  of  the  house  of  commons*     Semb.  Lut  189. 

So,  it  does  not  lie  by  the  common  law  for  a  double  return.  C6nt 
per  three  J.  in  B.  R.,  but  the  judgment  was  reversed  in  the  exchequer 
and  the  reversal  affirmed  in  pari.  R.  2  Vent  87.  2  Lev.  114i.  Pol. 
470.     R.  3.  Lev.  29.     Per  Holt,  Sal.  503. 

[Double  damages  may  be  recovered  for  any  false  return,  though 
there  is  no  resolution  of  the  house  of  commons  relating  to  the  right  of 
election  to  that  place.     1  Wils.  125.  Willes,  597.  S.  C] 

[Action  at  common  law.  will  lie  for  a  false  or  for  a  double  return ;  (ot 
there  is  damnum  ami  ityuria  in  both  cases.     D.  per  Willes.  C.  J.  Ib^I.]] 

[The  courts  of  Westminster-hall  are  not  bound  by  resolutions  of  the 
house  of  commons  relating  to  actions  at  common  law  for  such  returns; 
and  the  party  may  proceed  there,  notwithstanding  the  order  of  thehouse. 
D.  per  Willes  C.  J.    Ibid.] 

[The  st  of  William  is  a  remedial  act,  and  the  venire  facias  miay  be 
de  corpore  comitatus.     Ibid.]  .  »  '   * 

By  the  st  7  &  8  W.  3.  25.  no  sheriff  or  under-sheriff  .in  a  county  or 
city,  or  mayor  or  other  officer  in  a  borough,  &c  shall  give  or  take  any 
fee  or  gratuity,  for  making  out  receipt^  deliverV)  return,  or  excicution  of 
any  writ  or  precept  for  elections. 

(D  16.)  The  wages. 

A  knight  for  a  shire  had  A^s.  per  diem  for  his  expences  veniendo  ad 
jxxrliamentuTn^  ibidem  morandoj  et  exinde  redeundo,     4*  Inst  46. 

A  citizen  and  burgess  2&  per  diem.     Ibid. 

If  nothing  is  done,  but  by  the  death  of  the  king  the  parliament  is 
di^olved,  ^;  whether  wages  are  due?    Ibid. 

And  by  the  st.  28  H.  6.  10.  at  the  next  county  court  after  the  dell- 
very  of  the  writ,  the  sheriff  shall  make  proclamation,  that  the  coroners, 
every  chief  constable,  and  the  bailifis  of  every  hundred,  shall  be 
at  the  next  county  court  to  assess  the  wages  of  the  knights,  and  all 
else  that  will  come  may,  but  the  sherifi^  coroners  and  bailifis  not 
coming,  forfeit  405.  eadi;  and  then*  the  sheriff  or  under-sheriff^  in 
fiill  county,  shall  assess  a  certain  sum  on  every  hundred  assessable, 
so  as  the  sum  on  all  the  hundreds  exceed  not  the  sum  due  to  such 
kn^hts,  and  shall  assess  a  certain  sum  on  every  village  assessable  in 
ea<£  hundred,  so  as  the  sum  on  all  the  vfflages  in  each  hundred  exceed 
not  the  sum  on  such  hundred.  And  if  the  sheriff  levy  more  on  any 
place  thaa^assessed,  or  assess  otherwise  he  shall  forfeit  20/.  to  the  king, 

S  3  and 
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and  lOL  to  him  tKat  will  sue  by  scire  /acias  agunst  the  sheriiF  on  this 
statute,  ta  be  pidd,  if  on  such  scire  Jacias  he  make  defiiult,  or  be  convict, 
with  treble  damages. 

By  the  st.  12  K.  2.  12.  lords,  or  spiritual  persons,  purchasing  lands 
contributory  to  the  wages  of  knights,  they  sh^  continue  contributory, 
as  they  were  wont* 

By  the  st  23  H.  6. 10.  the  expenoes  of  knights  shall  not  be  levied  of 
any  villages,  whereof  it  was  not  levied  heretcmre. 

Tenants  in  antient  demesne  were  not  contributory  to  those  expences. 
Cot.  Ab.  1. 

Nor,  clerks  of  chancery,  having  benefices.    Ibid. 
Nor,  tenants  of  the  bishop  of  London.    Ibid. 

(D  170  Privilege. 

A  member  of  parliament  shall  have  privilege  for  himself  his  ser- 
vants and  goods.  4  Inst  24.  D'Ew.  49.  66.  Dy.  60.  a.  in  marg. 
Vide  Privilege. 

And  therefore,  he  shall  not  be  arrested  or  sued.    D^Ew.  43. 

[Vide  10  G.  3.  c.  50.] 

So,  his  attendants  shall  not  be  arrested.    D'Ew.  83,  84,  85.  629. 

Nor,  shall  be  served  with  SLSubposna,  citadon,  or  other  process,  though 
he  be  not^restrained.    4  Inst  24.    D^Ew.  6SS.    H.  Pari.  29. 

[But  now  see  10  G.  3.  c.  50.] 

A  supersedeas  goes  for  eveiy  action  in  particular,  and  not  for  all 
actions  generally.  Latch,  1 50.  Dy.  60.  a.  in  marg.  Seld.  3  vol.  2  P.  1 524. 

And  a  supersedeas  goes  to  justices  of  assize,  qtiod  supersedeant  captioni 
assisanmy  S^c.  ubi  comites,  et  alii  summoniti  ad  parliametUum  sunt  partes 
iptamdiu  parliamentum  duraverit.     4  Inst  24. 

He  shall  not  be  assaulted ;  for  the  assailant  was  taken  into  custody. 

iDec  1699. 

Nor,  his  servant    D'Ew.  656.  658. 

By  the  st  5  H.  4.  6.  and  11  H.  6.  11.  if  any  assault,  or  affray  be 
made  to  a  lord,  knight,  citizen,  or  burgess  come  to  paiiiament,  or 
other  council  of  the  ling,  by  his  command,  proclamation  shall  be  made 
three  days  that  ha  yield  nimself  in  B.  R.  within  a  quarter  of  a  year  after, 
or  the  first  day  of  the  term  after  such  quarter,  and  if  not,  that  he  be 
attaint,  and  pay  double  damages  to  the  party,  to  be  assessed  by  inquest, 
or  bv  the  justices  of  B.  R.,  and  pay  a  fine  and  ransom:  and  if  he  do, 
atid  be  found  guilty  by  inquest,  the  same  penalty. 

The  privilege  of  fireedom  from  arrest  for  their  persons,  goods,  and 
attendants,  is  demanded  by  the  speaker,  when  he  is  confirmed  by  the 
king,    21  Jac.  Rush.  119. 

And  if  a  member  be  arrested,  he  may  have  a  writ  of  privilege  for  his 
discharge.    Dy.  60.  a. 

But  a  letter  fit)m  the  speaker,  for  allowance  of  privilege,  is  not  to  be 
regarded.     R.  Latch,  48. 150.    Dy.  60.  in  marg. 

it  is  no  breach  of  privily  to  file  an  original  against  him.     Sal.  512. 

[A  member  of  parliament  may  be  sued  m  C  B.  by  bilL  Str,  734. 
Ld.Raym.  1442.] 

[Ifa  person  having  privily  be  in  the  King's  Bench  prison,  a  declar- 
ation may  be  filed  against  him  as  beiqg  in  tine  custody  of  the  marshal, 
and  no  summons  need  be  issued  against  him.    5  T.  R.  361.] 

If 
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If  asenrant  of  a  meiober  be  arrested,  he  need  not  haye  a  writ  of  pri- 
▼ilege,  but  shall  be  discharged  by  the  serjeant     D'Ew.  249,  250. 

But  if  a  servant  procure  himself  to  be  arrested,  he  shall  be  punished 
for  the  contempt     D'Ew.  254.  258. 

And  if  he  procure  himself  to  be  a  servant  to  avoid  his  debts,  he  shall 
have  no  privilege.    D'Ew.  378. 

Soj  if  be  be  not  a  menial  servant  he  shall  have  no  privilege*  D'Ew. 
315.655. 

[An  attorney,  though  a  menial  servant  of  a  peer,  has  no  privilege 
of  parliament.    Str.  1065.] 

[Whether  a  game-keeper  is  entided  to  privilq^e  ?  qu.  But  if  he  is,  it 
is  necessary  lo  have  affidavit  what  and  where  the  manor  is,  that  the 
lord  is  in  possession,  and  that  the  defendant  b  game-keq)er»  I  Wils^ 
278.] 

[Order  of  lords,  28th  June  1715,  does  not  extend  to  all  thdr  servants, 
only  such  as  are  necessarily  and  properly  employed  about  their  estates 
pr  their  persons.    Ibid.] 

[So^  C.  B.  declared  that  privilege  extended  to  infamous  and  seditious 
libels  tending  to  inflame  the  minds  and  alienate  the  affections  of  the 
people  from  nis  majesty^  and  to  excite  them  to  traitorous  insurrections  . 
against  the  government     2  Wils.  151.] 

[But,  by  resolution  of  house  of  lords  29th  November  1763»  and  of 
house  of  commons,  24th  November  1 763,  writing  and  publishing  sedi- 
tious libels  is  not  entitled  to  privily.] 

And  a  servant  may  be  sued,  if  he  be  not  arrested.  Semh.  1  Mod» 
146. 

Privilege  shall  be  allowed  in  all  cases,  except  treason,  felony,  or  the 
peace.    4  Inst  25.     Ck>tt.  Abr.  Pref.  8.  b. 

So,  a  peer  shall  have  privilege,  if  cited  in  the  ecclesiastical  court. 
Seld.  S  vol.  2  P.  1478. 

So,  a  peer  shall  have  privil^e,  though  he  be  not  committed  in  time 
of  parliament,  except  for  treason,  felony,  or  refusing  surety  of  the  peace. 
R.  2  Car.  Rush.  365.     H.  Pari.  30. 

Nor,  shall  he  be  taken  by  attachment  out  of  chancery.     D'Ew,  203. 

[The  court  of  B.  R.  wUl  not  grant  an  attachment  against  a  peer  for 
not  paying  a^sum  of  money  awarded,  though  the  defendant  consent  on 
concUtion  that  the  attachment  shall  lie  in  the  office  for  a  certain  lime. 
7  T.  R.  172.] 

[Nor,  agamst  a  member  of  parliament.     7  T.  R.  448.] 

[A  Scotch  peer  (not  one  ot  sixteen)  arrested,  shall  be  discharged  on 
motion.  It  does  not  appear  whether  the  suit  was  also  discharged* 
Fort  1650 

So,  privU^  shall  be  allowed  in  an  action  by  the  king.    H.  Pari.  19 

Or,  an  information,    H*  Pari.  30. 

The  privilege  of  a  peer  commences  from  the  teste  of  the  summons^ 
and  ccmtinues  for  twenty  days  after  the  session,  and  so  for  twenty  days 
before  and  twenty  days  after  every  session,  upon  prorogation*  R^  by 
the  Lords,  28  May  1624,  and  27  Jan,  1628.    2  I^v,  72.     1  Keb.  329. 

But  tibe  conunons  claim  forty  days  before  and  after  every  sessiou. 
2  Lev.  72. 

.  [On  the  dissolution  of  parliament,  the  members  have  privil^e  re- 
deimdo  for  a  reasonable  time.     Fort  159.     Str.  985.     B.  R*  H.  28.] 

S  4  [If 
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[If  a  member  is  arrested  within  that  reasonable  dine,  it  is  breach  of 
privilege.     Ibid.] 

[A  member  so  arrested  may  be  dischai^ged  vrithout  a  writ  of  privil^e, 
on  motion.     Ibid,  and  Fort.  S42.] 

[But  it  is  on  filing  common  bail ;  for  it  is  a  discharge  to  his  person 
not  to  the  suit    Ibid.] 

But  no  member  shall  have  privilege^  when  he  is  only  a  trustee.  R* 
13  Feb.  1700.     16  Nov.  1699.     R.  24  Oct.  1702. 

Nor,  shall  he  have  privilege  unless  for  his  person,  when  the  house 
does  not  actually  sit  for  dispatch  of  business.  Declared  as  a  standing 
order,  nem.con.  13  Feb.  1700. 

Nor,  shall  he  have  privilege  when  he  is  a  public  ofiicer,  for  a  thing 
done  in  the  execution  of  his  office.     R.  28  Nov.  1 699. 

Nor,  shall  <  he  have  privilege,  if  taken  in  execution.  Vide  post, 
(D  20.) 

Nor,  if  taken  after  his  election,  and  before  the  session  begins. 

Or,  if  taken  before  his  election,  he  shall  not  have  it  afterwards.  R. 
in  Pari.  1 2  Mar.  1 592.     Mo.  340. 

And  by  the  st.  12  &  13  W.  3.  3.  all  persons  may  sue  or  proceed  in 
any  suit  m  the  courts  at  Westminster,  admiralty,  court  of  arches,  pre- 
rogative court  of  Canterbury  and  York,  and  delegates  in  causes  matri- 
monial and  testamentary,  and  all  courts  of  appeal,  against  any  peer, 
or  member,  or  their  servants,  immediately  from  the  dissolution,  proro- 
gation, or  adjournment  for  more. than  fourteen  days  till  the  time  of 
meeting  or  re-assembling,  so  as  they  arrest  not  the  person  privileged, 
but  proceed  by  summons  and  distress  infinite,  or  by  original  bill,  sum- 
mons, and  distress  infinite,  till  common  bail  fined^  &c. 

So,  by  the  st.  1 1  G.  2.  24.  in  any  court  of  record,  Wales,  or  county, 
palatine.  ' 

And  by  the  st.  12  &  13  W.  3.  3.  none  staid  by  privilege,  shall  be 
barred  by  the  statute  of  limitations. 

And  by  the. same  statute,  no  original  debtor  or  accountant  to  the  king 
shall  have  privil^;e  but  from  arrest 

Nor,  shall  a  member  have  his  privilege,  when  he  has  once  waived  it. 
20  Nov.  1702. 

[Waiver  of  privilege  must  be  in  writing.     B.  R.  H.  37.] 

[It  is  never  ad  to  the  person,  osly  to  give  a  power  of  suing.     Ibid.] 

Or,  if  he  begins  at  law,  he  shall  not  have  privilege,  upon  a  bill  in 
equitv  to  be  aided  against  such  suit.     1  Ver.  329. 

[If  a  peer,  plainti£P,  gives  rule  to  examine  witnesses,  it  is  not  breach 
of  privilege  in  defendant  to  examine.    2  Vesey,  298.] 

[If  peer  brings  action  at  law,  it  is  not  breach  of  privilege  in  defendant 
to  bring  bill  for  injunction.     Ibid.] 

[Peers  may  be  sued  in  B.  R.  by  original  bill.  Say,  63.  Cowp.  844. 
2  H.  Bl.  S67. 299.] 

The  privileges,  liberties,  and  jurisdiction  of  parliament  are  the  right 
and  inheritance  of  the  subject.    By  the  Commons,  19  Jac.     Rush.  53. 

But  none  shall  be  imprisoned  by  the  serjeant  for  breach  of  privilege 
tin  the  matter  be  examined  by  a  committee,  and  reported  to  the  house. 
R.  13  Feb.  1700. 

[The  lords  have  privilege  from  arrest,  &c«  as  well  as  the  commons. 
Seld.  3  vol.  2  P.  1 478.]  . 

[No 
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[No  peer. has  privitqgeof  peerage  or  of  parHameiit  agaiiist  being 
compelled  by  process  of  courts  of  Westminster*hall  to  pay  obedience' 
to  habeas  corpus  directed  to  him.     Order,  7th  Febmaiy  ITS?,  8th  June* 
1757.] 

They  shall  not  answer  to  a  complaint  against  them  in  the  house  of 
commons.     Seld.  3  vol.  2  P.  1478.  V 

[The  statute  4  G.  3.  c*  24.  has  converted  what  was  before  a  privi- 
lege, into  a  legal  right;  and- under  that  statute  members  of  parliament 
are  entitled  to  frank  letters.] 

[A  Roman  Catholic  peer  is  not  entitled  to  frank.  2  Bos.  &  Pull. 
139.] 

[The  statutes  24>  G.  3.  sess.2.x.  37.,  and  35  G.  3.  c.  5S.  regulate  the 
number  and  weight  of  letters  to  be  franked.] 

[By  Stat  4  G.  3.  c  33.  the  creditor  of  a  member,  a  merchant,  may 
on  affidavit  sue  out  writ  and  serve  him,  and  if  he  does  not  make 
satis&ction  in  two  months,  he  shall  be  bankrupt  from  the  time  of 
service*] 

[Merchant  committing  act  of  bankruptcy,  creditors  may  sue  out  com« 
mission,  and  commissioners  proceed,  notwithstanding  privilege.] 

[But  the  person  shall  not  be  arrested  or  imprisoned  except  for  cases 
made  felony  by  the  bankrupt  acts.] 

[By  Stat.  10  G.  3.  c.  50.  peers  and  members  may  be  sued  at  any  time, 
and  ue  suit  shall  not  be  impeached  or  stayed  by  privilege ;  but  the 
person  not  to  be  imprisoned.] 

[^rhe  court  may  order  the  issues  from  time  to  time  to  be  sold,  and 
plaintiff's  costs  to  be  paid,  and  the  rjesidue  retained  till  the  purpose  of 
the  writ  answered,  and  then  the  issues  or  money  returned.] 

[Rule  of  court  of  B.  R.,  C.  B.,  or  exchequer,  may  be  enforced  by 
distress  infinite.] 

[If  member  is  illegally  taken, .  and  detained  by  process  of  B.  R.,  and 
is  brought  by  habeas  corpus  to  be  charged  in  execution  in  C.  B.,  they 
will  remand  him,  that  he  may  be  discharged  by  B.  R.     Barnes,  199.] 

(D  18.)  Assistants  in  parliament. 

All  the  judges  of  the  realm,  and  barons  of  the  exchequer  of  the  coif 
shall  be  attendant  and  assistant  in  domo  superiori  parliaments  4  Inst. 
4.  50. 

So,  the  masters  of  chancery.     4  Inst  4. 

So,  the  attorney  and  solicitor-general. 

And  the  king's  council.     4  Inst.  4. 

But  the  presence  of  the  judges,  &c.  is  only  for  their  advice,  no^  for 
their  consent.     Seld.  3  vol.  2  F.  1650.     4  Inst  4. 

(D  19.)  Proxies. 

A  commoner  cannot  have  any  proxy.  4  Inst  12.  for  he  himself  is 
elected.     Ha.  Pari.  11. 

But  a  lord  in  parliament  may  have  his  proxy.     4  Inst  12. 

And  such  proxy  shall  be  a  lord  of  parliament    Ibid. 

And  this  is  the  constant  course  since  1  H.  8.   Seld.  3  vol.  2  P.  1477. 

Yet,  anciently,  a  bishop  made  a  proctor  of  the  clergy  his  proxy. 
4  Inst  12. 

And  others  ,not  barons.    Seld.  3  voL  2  P.  1477. 

And 
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And  the  usual  course  is,  for  a  temporal  lord  to  make  a  temporal  lord 
his  proxy,  and  for  a  lord  spiritual  to  make  a  spiritual  lord.*  Seld.  S  toI. 
a  P.  1477. 

A  lord  may  name  two  or  three  for  his  proxies ;  as,  1  EL  4  Inst.  12. 
Vide  infira,  the  order,  2  Car. 

So,  two  or  three  conjunctim  et  divisim.    4  Inst.  12.  Seld.  S  yol.  2  P. 

1477. 

And  in  such  case,  all  present  ought  to  assent  or  dissent ;  for  if  one 
be  content  and  the  two  others  not  content,  it  is  no  vote.  R.  4  Inst  13. 
Ha.  Pari.  11. 

But  he  shall  not  have  above  two  proxies.  By  order,  2  Car.  Rush.  269. 

The  proxy  is  appointed  by  the  lord  upon  leave  for  his  absence. 

And  it  has  usage  for  it,  a  tempore  Ed.  I.     Seld.  S  vol.  2  P.  1476. 

But  he  may  be  summoned  with  a  clause,  that  he  do  not  make  a  proxy. 
lUd. 

If  a  lord  appears  in  parliament,  though  he  qieaks  or  argues  nothing, 
his  proxy  is  thereby  revoked.     R.  1  El.  4  Inst.  IS.  Ha.  Pari.  11. 

.  (D20.)  Absents. 

By  the  st.  5  R.  2. 4.  if  any  summoned  to  parliament,  viz.  Iord».  knight,, 
citizen,  or  burgess,  absent  himself  without  cause,  he  shall  be  amerced 
and  otherwise  punished  as  hath  been  antieutly  used :  that  is  to  say, 
a  lord  by  the  peers ;  a  knight,  citizen,  or  burgess,  by  the  commons. 
4  Inst.  43. 

By  the  st.  6  H.  8. 16.  none  shall  depart  from  the  house  of  commons, 
widiout  licence  of  the  speaker  and  commons,  entered  in  the  book  of 
the  clerk,  before  the  epd  of  the  parliament,  on  pain  to  lose  his  wages. 

And  he  who  departs  may  be  fined  by  the  commons.  4  Inst.  44. 
D'Ew.  309. 

So,  a  lord  may  be  fined  by  the  lords.     4  InaL  44. 

So,  an  information  lies  for  a  contempt     Semb.  H.  ParL  17, 18. 

But,  a  burgess  being  ill,  cannot  be  discharged  for  it  Cont  Bro. 
Pari.  7.     4  Inst  8.  ace.  R.  ace.  D'Ew.  244.  281.  307. 

Nor,  a  member  detained  in  execution.  D'Ew.  244.  2  Ed.  4. 8.  a. 
Per  Dy.  Mo.  57.  and  if  he  be,  by  the  st  1  Jac.  1 3.  he  may  be  taken  in 
execution  again. 

Or,  absent  upon  an  embassy.    D'Ew.  244. 

Yet,  if  a  member,  absent  for  illness,  request  his  discharge,  or  his 
distemper  be  incurable,  he  may  be  discharged,  and  another  elected  in 
his  stead.    D'Ew.  337.  429. 

(E 1.)  IParliament  tfummoneD ;  anD  t6e  beginning  of  it 

The  writ  of  summons  to  parliament  issues  at  least  forty  days  before 
the  b^irming  of  a  parliament     4  Inst  6.    Vide  ante,  (C  — D  8.) 

The  parliament  cannot  begin  without  the  presence  of  the  king,  either 
in  person  or  by  representation.    4  Inst  6. 

The  king  is  often  present  in  person. 

Or,  if  the  king  be  out  of  the  realm,  there  may  be  a  q)ecial  commis- 
sion to  the  eapUaUsjustieicmus  of  the  realm,  to  hold  and  proceed  in  the 
parliamant    4  Inst.  6.    Vide  Roy,  (H  1, 2.) 

And  if  the  cusios  of  the  realm  be  encaged,  &c  there  may  be  a  com- 
mission to  hold  it  in  the  name  of  the  kmg,  or  himself.    Cott  Ab.  19. 

So, 
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So,  if  the  king  be  infirm,  a  commission  shall  issue  to  certain  lords  of 
parliament,  to  hold  &c  the  parliament.     4*  I^st  6» 

$0,  it  was  19  Jac.  Rush.  SS.  Ha.  Pari.  3. 

So,  if  a  parliament  begins  by  the  king  in  person,,  it  may,  after  pro- 
romtion  bv  the  king^  be  sununoned  before  commissioners.   4  Inst  7. 

If  the  kintt  pleases  that  the  parliament  shall  not  begin  at  the  day  o« 
the  return  of  the  writ  summons,  a  writ  patent  under  the  great  seal  tested 
before  die  day  of  the  return,  and  directed  pr^/o/is^  magtuUibuSi  pro* 
cerihm  hmis  regnij  ac  mUitibus^  civibusj  et  burgensibus^  &c  shall  be  read 
at  the  day  of  the  return  in  the  upper  house  before  the  lords,  and 
other  commons  there  assembled,  whereby  the  parliament  shall  be 
prorogued  to  another  day.     4  Inst  7. 

So,  it  was  1  &  5  £1.    Vide  post,  (M.) 

And  in  such  case  the  parliament  does  not  b^n  till  the  day  to 
which  it  is  prorogued.    4  Inst  7. 

[The  courts  are  bound  to  take  notice  of  the  commencements,  pro* 
rogations,  and  sessions  of  parliament     1  Lev.  296.  cited  Doug.  97  n. 

And  that  even  when  the  proceedings  are  on  a  private  statute.    Ibid. 

(£  2.)  In  what  place  assembled. 

Andently  both  houses  of  parliament  sat  together.  4  Inst  2.  2  Inst. 
267. 

But  it  appears  corU.  per  Prynne  in  his  pref.     Cot  Ab.  5. 

As  in  4  £d.  1.     2  Inst  267. 

Anito  50  Ed.  3.  the  house  of  commons  assembled  in  the  chapter* 
house  of  the  abbot  of  Westminster.     Cot  Abr.  pref.  13.  b.  4  Inst.  2.   . 

The  place  was  antientlv  St  Stephen's  chapel. 

Every  day  before  the  house  of  commons  assembles,  prayers  are 
said  in  the  house  by  the  speaker's  chaplain* 

So,  upon  solemn  days,  as  30  Jan.  29  May,  5  Nov.  &c.  some  di- 
vine is  desired  to  preach  a  sermon  before  the  house.      3  Jan.  1710. 

But  none  shall  be  recommended  to  preach  before  the  house  unless 
he  be  of  the  dignity  of  a  dean,  or  of  a  doctor  in  divinity.  R.  31  Jan. 
1699. 

(E  3.)  Things  done  at  the  beginning  of  a  parliament :  —  In 
the  house  of  lords.    [Et  vide  post,  (E  4.)3 

At  the  first  day  of  the  parliament,  the  king  sets  forth  the  causes 
of  summoning  the  parliament     4  Inst  7. 

Or,  the  chanceUor  or  keeper  for  him.     Ibid. 

Or  another,  though  the  chancellor  be  present ;  as^  the  chief  justice. 
4  Inst  8. 

The  king's  chamberlain,  &c.     4  Inst  8.  and  marg.  imb. 

When  the  commons  go  to  choose  their  speaker,  the  lords  appoint 
four  justices,  and  two  masters  in  chancery,  to  be  receivers  of  petitions 
for  England,  Ireland,  Wales,  and  Scotland,  which  shall  be  delivered 
within  six  days  ensuing.    4  Inst  1 1. 

And  three  justices  and  two  masters  are  appointed  reodvers  of  pe- 
titioos  for  Ciascoign,  Ghiien,  Poititfs,  Normandy,  Aqjou,  &c.  which 
shall  be  delivered  within  six  days  ensuing.    Ibid. 

Then  six  of  the  temporal  and  two  of  the  spiritual  nobility  are  ap- 
pointed tiiers  of  the  petitions  of  England,  Irelfuid,  Wales,  and  Scut- 
land 
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land,  >vho,  or  four  of  whom,  assisted  by  the  kmg^s  counsel,  sit  in  the 
treasury  chamber,  and  try  whether  the  petitions  are  reasonable  to  be 
proposed  to  the  lords.     Ibid. 

As  many  are  appointed  triers  of  the  petition  of  Gascoign,  &c.     Ibid. 

And  this  course  still  continues,  though  Gascoign,  Sec.  are  lost     Ibid^ 

(E  4.)  In  the  house  of  commons. 

By  the  St  5  El.  1.  every  knight,  citizen,  burgess,  and  baron  of  the 
cinque  ports,  before  he  entera  into  the  parliament-house,  or  has  a  voice 
there,  shall  take  the  oath  of  supremacy,  (and  by  the  st  7  Jac^6»  the 
oath  of  alleffiance)  before  the  lord  steward  or  his  deputy,  or  suffer  the 
penalties,  as  if  he  had  sat  without  election,  return,  or  authority. 

By  the  St.  SO  Car.  2.  i.  sess.  2.  no  peer,  or  member  of  the  house  of 
commons,  shall  vote  or  sit  during  any  debate,  after  the  speiiker  is 
chosen,  till  he  take  the  oaths  of  allegiance  and  supremacy^  and  repeat 
and  subscribe  the  declaration  against  transubstantiation  and  invocation 
of  saints,  &c.  betwixt  nine  and  four  of.  the  o'clock,  at  the  table,  in  a 
full  house,  in  such  order  as  the  house  is  called  over,  on  pain  to  suf!er 
as  a  popish  recusant  convict,  &c.  and  a  writ  shall  issue  to  elect  a  new 
member,  &c. 

By  the  st  I  W.  &  M.  8.  every  person  required  by  any  act  to  take 
the  oath  of  supremacy  made  1  El.  1.  or  the  oath  of  allegiance  made 
S  Jac.  4.  which  are  hereby  abrogated,  or  either  of  them,  siiall  instead 
thereof  take  and  subscribe  the  oaths  of.  allegiance  and  supremacy  here 
prescribed. 

By  the  st  7  &  3  W.  3.  27.  every  member  of  the  house  of  commons 
was  obliged  to  subscribe  the  association.  But  by  the  st.  1  Ann.  22.  this 
part  of  tne  said  act  is  declared  to  be  void. 

By  the  st  13  &  14  W.  3.  6.  no  peer,  or  member  of  the  house  of  com- 
mons, shall  vote  or  sit  during  any  debate,  after  the  speaker  is  chosen, 
till  he  take  and  subscribe  the  oath  of  abjuration,  (and  by  the  st  1.  Ann* 
22.  it  shall  be  taken  as  there  altered,)  at  the  time,  place,  and  on  the  pain 
ut  supra  by  the  st  SO.  Car.  2.  2. 

[Vide  etiam,  1  <?.  1.  st.  2.  c.  13.     40  G.  3.  c.  67.] 

If  there  be  not  any  lord  steward,  the  treasurer  or  comptroller  of  the 
household  by  common  usage  is  his  deputy  to  all  uitents.  D'Ew. 
122. 

If  there  be  a  lord  steward,  he  may  appoint  others  to  be  his  deputies 
to  take  the  oaths.     D'Ew.  40.  . 

And  other  lords  may  be  appointed. 

Or,  any  of  the  members,  after  they  are  sworn,  may  be  his  deputies, 
for  giving  the  oaths  to  others.    D'Ew.  40. 

(E  5.)  Choice  of  a  speaker. 

Antiently  there  was  no  constant  speaker.     4  Inst  2. 

But  there  was  a  speaker,  44  H.  3.     Semb.  D'Ew.  40.    . 

And  the  first  prolocutor  named  upon  record  was  51  Ed.  3.  viz.  Sir 
Thomas  Hungeflord.    D'Ew.  40.    Cot  Ab.  pref.  13.  b. 

But  in  the  parliament  rolls,  teng).  R.  2.  and.irom  that  time^  the 
speaker  is  fi^uently  mentioned.    D'Ew.  41.- 

None  can  be  speaker  without  election  of  the  commons.*    4  Inst  8. 

And  their  election  is  free/  D'Ew.  41. 

But 
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But  the  king  may  reocHnmend.    4  Inst.  8.    Cot.  Abr.  pref.  14.  b< 

Or  refuse  him.     Ibid. 

Yet,  antiently,  there  was  no  command  for  the  election  of  a  speaker. 
iyEw.4.1. 

The  first  command  for  it  was  2  H.  4>.     Ibid. 

And  it  was  afterwards  omitted,  7  &  8  H.  4.     Ibid. 

But  it  is  now  usual,  and  by  long  usage  necessary  at  this  day.    Ibid. 

The  speaker  elect  disables  himself.     4  Inst  8. 

Then  he  is  presented  to  the  king  in  the  house  of  lords,  and  there 
excuses  himselE     4  Inst.  8.     Rush.  480. 

And  from  the  6th  year  of  H.  6.  they  have  usually  made  an  excuse. 
D'Ew.  42. 

But  sometimes  he  does  not  make  any  excuse;  as,  Mr.  Harley  did 
BOt,  15  W.S. ;  andj  antiently,  it  was  not  made  except  for  cause;  as, 
5  R.  2.  was  the  first  excuse,  and  not  allowed.  1  H.  4.  6  H.  4.  H.  5. 
28  H.  6.     29  H.  6.  it  was  not  made.     D'Ew.  42. 

And,  before  confirmation  by  the  king,  he  was  called  speaker,  when 
the  commons  were  summoned  to  attend  the  king.     16  Nov.  1699. 

So,  21  Oct.  1702.     But  usually  he  is  not  so  called. 

If  the  speaker  be  approved  by  the  king,  he  prays;  1.  Freedom  of 
speech,  and  all  their  antient  privileges ;  2.  Pardon  for  mistakes,  and 
that  he  may  resort  to  the  commons  for  a  declaration  of  their  intent; 
,  5.  Access  to  the  king.     4  Inst  8.     21  Jac.  Rush.  119.     Ha.  Pari.  4. 

Freedom  from  arrest,  of  speech,  and  access  to  the  king,  and  candid 
oonstrucdon  of  their  proceedings.     3  Car.  Rush.  484. 

So,  per  Mr.  Harley,  1 702. 

The  house  of  commons  cannot  assemble  without  their  speaker. 
4  Inst  8. 

And,  therefore,  if  he  cannot  attend  for  sickness,'  he  shall  be  dis- 
charged ;  as,  John  Cheyne,  1  H.  4.  Wm.  Sturton,  1  H.  5.  Sir  John. 
Tirrel,  15H.6.    Ibid. 

Aftei:  the  speaker  chosen,  and  the  oaths,  according  to  the  st  30  Car.  2. 
and  13  W.  3.  taken,  a  bill  is  read ;  and  from  thence  the  session  b^ins. 
So,  23  Oct  1702. 

And  after  a  bill  read,  the  house  is  summoned  to  attend  the  king  in 
the  house  of  peers,  to  hear  the  king's  speech. 

Sometimes  the  house  is  summoned  to  attend  the  king  before  a  bill  is 
read;  so  it  was,  16  Nov.  1699 ;  so  it  is  usually  done.  So,  it  was  1702, 
1710. 

And  the  king's  speech  was  reported  to  the  house  by  the  speaker, 
before  a  bill  was  read,  16  Nov.  1699 ;  but  the  speaker  said,  that  he  could 
not  do  it  till  the  oaths  were  taken,  according  to  the  statutes.  21  Oct 
1702. 

And  it  was  not  reported,  till  after  a  bill  read,  and  committees  ap- 
pointed, and  other  oiders  made,  23  Oct  1702. 

After  a  ImU  read,  and  before  committees  appointed,  &c.  29  Nov. 
1710. 

.    After  the  king^s  speech  is  reported,  the  house  usually  returns  thanks 
for  it     So,*23  Oct  1703.     29  Nov.  1710. 

And  appoints  a  day  for  the  consideration  of  it*  16  Nov.  1699.  So^ 
23  Oct  1705?. 

Then 
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Then  a  day  is  appointed,  iq  which  the  house  will  resolve  it9elf  inta 
A  committee  for  the  consideration  of  it.'    24  Nov.  1699. 

And  the  house  appoints  a  committee,  for  an  address  upon  their  vote 
of  thanks. 

Or,  to  be  drawn  upon  their  vote,  and  the  debate  in  the  house. 
29  Nov.  1710. 

When  the  address  is  reported  from  the  committee,  it  may  be  agreed 
to^  or  amended  by  the  house.     30  Nov.  1710. 

After  the  house  agrees,  it  shall  be  presented  to  the  king  by  the  whole 
house  usually.     30  Nov.  1710. 

And  the  members  of  the  privy  council  are  appointed  to  inquire  the 
time  when  the  king  pleases  to  be  attended  by  the  house.  30  Nov. 
1710. 

The  summons  to  attend  the  long  is  made  by  the  usher  of  tlie  black 
rod. 

Or,  by  his  deputy-usher.     16  Nov.  1699. 

When  the  speaker  reports  the  king's  speech,  he  prays  a  copy  of  it, 
and  reads  the  copy.     16  Nov.  1699.     29  Nov.  1710« 

So,  the  speaker  ought  to  be  conformable  to  the  command  or  order  of 
the  house ;  and  therefore,  if  he  be  required  by  the  majority  to  propose 
the  questions  it  will  be  a  breach  of  privilege  if  he  disobeys,  though  it  be 
by  the  king's  command.     R.  16  Car.  3.     Rush.  1 137. 

(E  6.)  Committees  appointed. 

The  commons  in  parliament  are  the  general  inquisitors  for  the  realm. 
4  Inst.  11. 

And  at  the  beginning  of  the  sessions, 'it  is  their  principal  care  to  ap- 
point committees  for  grievances,  &c.     Ibid. 

The  general  committees  appointed  after  the  reading  of  the  first  bill^ 
are,  a  committee  for  religion,  for  grievances,  i^  justice,  for  trade^  for 
privileges,  and  elections.  13  Feb.  1700.  16  Nov.  1699.  So,  23  Oct. 
170«. 

A  committee  is  general^  f .  e,  of  the  whole  house ;  de  quo  vide  post^ 
(E  13.)  or  a  private  committee. 

(E  7.)  Chairman. 

The  committee  appoints  one  of  them  for  chairman.     4  Inst.  1 2. 

The  chairman  reports  the  resolution  of  the  committee  to  the  house. 
Ibid. 

Or,  another  whom  the  committee  appoints  for  this  purpose.  Semb. 
Ibid. 

(E  8.)  Committee  for  a  private  bill. 

In  a  committee  for  a  private  Inll,  the  chairman  shall  not  sit  without  a 
week's  public  notice  set  up  in  the  lobby.  Declared  for  a  standing  order, 
15  Feb.  1700. 

And  upon  the  report  of  a  private  bill,  he  shall  inform  the  hous^ 
iphedier  the  allegations  of  the  bill  are  examined,  and  the  parties  con* 
cemed  have  consented,  to  the  satisfiu^tion  of  the  committee.  Declared 
for  a  standmg  order,  15  Feb.  1700.     So,  24  Nov.  1699. 

Before  a  private  bill  be  considered  by  a  committee  of  the  Fords,  a  copy 
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of  it  shall  be  delivered  to  every  one  concerned  in  it  Declared  for  a 
standing  order,  J  6  Nov.  1705. 

And  if  an  infant  be  concerned,  a  copy  shall  be  delivered  to  his 
l^uardian,  or  next  relation  of  full  age,  not  concerned  in  interest,  nor  in 
tiie  passing  of  the  bill.     Declared  for  a  standing  order,  1 6  Nov,  1 705. 

By  a  standing  order  of  the  lords,  28  April  1698,  a  committee  shall 
take  no  notice  of  the  consent  of  any  person  to  any  private  bill,  unless  he 
appear  before  them,  or  there  be  an  affidavit  of  two  persons  made,  that 
he  is  not  able  to  attend,  and  doth  consent  to  the  bill. 

If  a  bill  be  for  a  sale  of  land  in  such  a  place,  and  a  purchase  in  an« 
other,  the  committee  shall  see  that  the  values  are  full  v  proved,  and  that 
there  be  an  agreement  for  the  purchase,  and  diat  tne  bill  provides  for 
the  efiectuai  purchase  and  settlement  of  the  lands,  as  it  is  desired. 
Ordered  10  &  19  Feb.  1705. 

And  if  trustees  are  appointed  by  the  bill,  they  ought  to  appear  per^ 
sonally  before  the  committee,  and  accq)t  the  trust  under  their  hands. 
Declared  for  a  standing  order,  16  &  19  Feb.  1 705. 

The  lord,  who  makes  the  report  of  tbe  committee,  shall  report  that 
all  orders  were  observed  by  the  committee.    Order,  16  Feb.  1705. 

(E  9.)  Committee  for  other  purposes. 

So  a  committee  is  frequently  appointed  for  other  purposes ;  as,  for 
inspection  of  the  journals  of  another  session.     27  Nov.  1699. 

For  the  inspection  of  the  journals  of  the  peers. 

But  it  was  not  usual  till  later  times  to  appoint  committees  to  de* 
termine  any  particular  thing,  without  a  report  to  the  house.  Cot.  Ab. 
PreflU.b. 

(£10.)  Instruction  to  a  committee. 

After  a  committee  is  appointed,  the  house  may  give  any  particular 
instruction  to  it*    So,  27  Nov.  1699. 

So,  a  matter  referred  to  one  committee  may  be  afterwards  transferred 
to  another.     11  Jan.  1699. 

(Ell.)  Witness  attending  the  house,  or  a  committee. 

If  a  witness  refuse  to  attend  the  house,  or  a  committee,  he  shall 
.  be  summoned  by  order  of  the  speaker,  or  chaii>man,  to  attend.     Vide 
post,  (E  15.) 

But  no  witness  pays  any  thing  for  being  summoned  to  the  house,  or 
a  committee.  -Declared  29  Jati.  1699. 

Nor  shall  he  be  arrested  upon  his  coming  to  or  departure  fix)m  the 
committee;  and  if  he  be,  the  house  upon  motion  will  discharge  him. 
R.  15  Feb.  1699. 

Ab  officer  may  be  summoned  to  attend  with  the  public  books  of  a 
corporation,  &c. 
«  If  any  one  directly  or  indirectly  attempts  to  prevent  a  witness  bora 
appearing  or  giving  testimony,  or  tampers  with  a  witness,  in  respect  of 
the  evidence  to  be  ffiven  to  the  house,  or  to  a  committee;  this  is  amis- 
demeanor,  and  the  nouse  will  proceed  against  him  with  severity.  R. 
24  Oct.  1 702.     29  Nov.  1710. 

So,  if  a^itness  gives  fiilse  testimony  to  the  hous^  or  a  committee. 
It.  24  Oct.  1702.    29  Nov.  1710. 

(E12.) 
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(E  12.)  When  committees  are  to  sit. 

A  conimittee  cannot  continue  sitting  after  the  house  is  assembled. 
And  if  committees  are  adjourned,  a  committee  cannot  sit  till  com- 
mittees be  again  revived.     Declared  for  a  standing  order,  23  Jan.  1 699. 

(E  13.)  Committee  of  the  whole  house ;  when  necessary. 

The  house  will  not  proceed  upon  a  petition,  motion,  or  bill  for 
granting  money  to  the  king,  charging  the  subject,  or  compounding 
or  releasing  a  debt  due  to  the  king,  except  in  a  committee  of  the  whole 
house.   Declared  for  a  standing  onler,  29  Nov.  1710.  Vide  post,  ( H  1 7.) 

(E  14.)  Committee  for  justice. 

A  committee  for  justice  may  summon  any  -judges,  and  examine 
them  in  person,  upon  complaint  of  any  misdemeanor,  in  their  oiBce. 
1  Sid.  3S8. 

(E  15.)  Committee  of  elections. 

The  committeeof  privileges  and  elections  usuallymeets  in  tlie  si^eaker^s 
chamber,  and  tiien  adjourns  into  the  house. 

There  ought  to  be  to  the  number  of  five^  who  are  named  of  the  com- 
mittee before  adjournment. 

And  there  ought  to  be  at  least  eight  of  them  continuing  in  the  house, 
otherwise  the  committee  does  not  proceed. 

But  it  is  usually  ordered,  that  all  the  members  present  have  votes. 
So,  Journal,  IS  Feb.  1700.  So,  23  Oct.  1702.  But,  antientiy,  it  wa^ 
otherwise. 

A  petition  which  concerns  an  undue  election  or  return,  &c  is  usually^ 
referred  to  the  conunittee  of  privil^es  and  elections. 

And  the  committee  usually  appomts  the  day  for  hearing. 

Or,  the  house  may  direct  the  hearing  upon  a  particular  day.  14  Dec. 
1710.   \ 

But  it  may  be  heard  at  the  bar  of  the  house.     1  Dec.  1710. 

And,  antientiy,  it  was  referred  to  the  determination  of  the  king  and 
the  lords.     Semb.  Cot.  Ab.  Pref.  14*.  b. 

So,  if,  upon  a  double  return  ordered  to  be  shown  to  the  house,  it 
appears  that  there  were  equal  votes  for  all  the  candidates,  it  may  be  de- 
cho'ed  void,  and  a  writ  ordered  for  a  new  election,  without  a  reference 
to  the  committee.     1  Dec.  1710. 

So,  if  one  of  tiie  parties  returned  waives  his  return,  it  may  be  amended 
bythehous^    2  Dec  1710. 

This  committee  considers  all  matters  concerning  the  return,  election, 
and  privileges  of  the  members.    Journal,  IS  Feb.  1700.    16  Nov.  1699. . 
23  Oct.  1702. 

Double  returns  are  usually  determined  in  the  first  place;  for  the 
bouse  is  not  full  before  the  determination  of  them.  Journal,  15  Feb. 
1700.     16  Nov.  1699.     23  Oct  1702. 

It  is  usually  ordered,  that  all  returns  be  questioned  within  fourteen 
days.     Journal,  13  Feb.  1700.     16  Nov.  1699. 

So,  within  fourteen  days  after  another  return  made.  Journal,  13  Feb. 
1700.    28  Oct  1702. 

That  any  person,  returned  for  two  places,  shall  elect  for  which  he  will 
serve  withui  three  weeks,  if  there  be  not  any  question  of  the  return  for 
such  place.    Jonmal,  1 3  Feb.  1 700.    23  Oct.  1 702. 

That 
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That  all  persons,  retumed  upon  a  double  return,  withdraw  till  their 
return  be  determined.     Jotimal,  IS  Feb.  1700.     2S  Oct  1702. 

And  every  member  ought  to  withdraw  when  his  return,  election,  or 
privi]^i;e  is  debated.     Ibid. 

[List  of  voters  intended  to  be  objected  to,  how  and  when  delivered  to 
clerk  of  house  of  commons.     53  G.  S.  c.  71.]] 

[Recognizances  by  petitioners  for  payment  of  costs.     Ibid.] 

[Costs  taxed  as  between  attorney  and  client.     Ibid.] 

And  only  two  counsel  of  a  side  shall  be  admitted.     Journal,  13  Feb 
1700. 

As  to  a  petition  concerning  an  election,  or  privilege.  Vide  post, 
(F  S.) 

Thie  Serjeant  shall  give  order  to  the  door-keepers  and  messengers  to 
attend  the  committee  of  privileges  an4  elections,  and  provide  that  none 
crowd  the  stairs  below,  or  above  in  the  gallery.  Dedared  for  a  stand- 
ing order,  16  Dec  1699. 

The  witnesses  at  the  committee  shall  be  examined  separately,  and 
then  withdraw ;  and  the  passage  shall  be  free  for  this  purpose.  Declared 
for  a  standing  order,  16  Dec.  1699. 

If  the  house  judges  a  petition  concerning  election,  frivolous  or  vex- 
atious, it  will  order  satisfaction  to  the  parly  grieved.  R.  nem.  con. 
IS  Feb.  1700.     R.  24  Oct  1702. 

If  it  appears,  that  any  person  procured  himself  to  be  elected  or  re-^ 
turned,  by  bribery  or  corruption,  the  house  will  proceed  with  severity 
against  him.  R.  nem.  cpn.  IS  Feb.  1700.  R.  24  Oct  1702.  Vide 
post,  (G5.) 

[By  Stat  10 G.  3.  c.  16.  and  ll'G.  3.  c.  42.,  after  day  appointed  to 
consider  petition,  the  first  time  there  are  one  hundred  members  present, 
the  names  of  for^-nine  present  are  to  be  drawn  out  of  the  names  of  the 
whole  house ;  each  party  names  one  not  drawn ;  each  party  strikes  out 
alternately  one  of  the  forty-nine,  till  they  are  reduced  to  thirteen ;  these 
fifteen  make  a  committee  to  determine  the  election ;  thirteen  must  be  pre- 
sent None  can  vote  who  have  not  been  present  every  sitting.  They 
have  power  to  send  for  persons,  papers,  &c.  and  to  examine  on  path. 
Notice  is  to  be  given  to  all  parties.  If  there  are  more  than  two  parties 
interested,  the  thirteen  ballotted  members  nominate  the  two  nominees. 
Made  perpetual  by  st  14  G.  3.  c.  15.] 

[The  two  members  chosen  out  of  the  thirteen  under  the  11  G .  8. 
c  42.  may  be  set  aside  for  any  of  the  same  causes  as  those  chosen  by  lot] 

[Vide  1  Gabbett,  103. 139.] 

(F)  }§>ztitiom. 

(F  1.)  By  the  lords,  or  commons,  to  the  king. 

Petitions  in  parliament  are,  some  of  grace,  some  of  right.     4  Inst 

n. 

Some  by  the  lords  temporal,  some  by  the  lords  spiritual,  some  by  the 
commons,  some  by  all  of  them.     Ibid. 

The  parliament  shall  not  be  end^d,  till  all  petitions  are  answered. 
Ibid. 

Petitions  ought  to  he  certain,  to  which  a  certain  answer  may  begiven. 
Ibid, 

Vol.  V.  T-  The 


:i74  PARLIAMENT. 


.The  oommons  ought  to  petition  the  king,  and  acquaint  him  with  their 
grievances.     18  Jac  By  the  king  to  the  parliament.    Rnah.  22. 

A  petition  against  recusants  presented  to  the  king  ^the  lords  and 
commons,  1  Car*  and  the  king's  answer.  Rush.  181.  The  like,  4  Car. 
Rush.  516. 

(F  2.)  By  other  subjects  to  the  king. 

Sof  any  subjects  may  of  right  make  a  petition  to  the  king  for  redress 
of  grievances.    R.  87  Oct  1 680. 

And  if  any  traduce  the  right  of  such  petition,  it  is  unlawfuL  R. 
S7  Oct  1680. 

But  if  subjects  framed  petitions  to  the  king  in  a  public  cause, 
and  collected  a  multitude  of  hands  to  it,  it  was  a  misdemeanor  and 
fineable.    R.  2  Cro.  S7.    R.  Mo.  755. 

Sts  by  the  st  IS  Car.  2.  5.  no  person  shall  solicit  or  procure  the 
hands  or  consent  of  any,  above  the  number  of  twenty,  to  any  petition, 
remonstrance,  or  address  to  the  king^  or  both  or  either  house  of  par- 
liament, for  the  alteration  of  matters  established  by  law  in  church  or 
state,  imless  first  consented  to  and  ordered  by  three  justices  of  peace, 
or  the  major  part  of  the  grand  jury,  at  the  assizes  or  quarter  sessions, 
or,  if  in  London,  by  the  mayor,  aldermen,  and  common  counciL  And 
none  shall  present  to  the  king,  both  or  either  house  of  pariiament,  any 
petition,  remonstrance,  or  address,  accompanied  with  excessive  num- 
oers  of  people,  more  than  ten  at  once,  on  pain  of  a  sum  not  exceeding 
100/.  and  tnree  months'  imprisonment,  without  bail,  for  every  offence, 
to  be  prosecuted  in  B.  R.  the  assizes,  or  quarter-sessions  in  six  months 
after,  and  proved  by  two  witnesses. 

[This  statute  is  not  virtually  repealed  by  the  bill  of  rights.  1  W. 
&  M.  sess.  2.  c.  2.  s.  1.  art.  5.     Dougl.  592.] 

(F  3.)  Petition  to  the  commons. 

So,  a  petition  may  be  to  the  house  of  commons :  as,  for  a  false 
election j  or  return  of  any  to  serve  in  parliament 
■    But  such  petition  shall  be  within  fourteen  days  after  the  committee 
for  privileges  and  elections  is  appointed,  or  ^thin  fourteen  days  after 
a  subsequent  return  made.     16  Nov.  1699. 

And  if  a  petition  in  another  session,  for  a  matter  not  heard  upon 
the  petition  in  the  former  session,  varies  from  the  first  petition,  it  shall 
be  rejected;  as,  if  the  first  petition  be  against  two,  and  the  second 
against  one  member  only.    28  Nov.  1 699. 

And  it  may  be  referred  to  the  committee  to  examine,  whether  the 
aeoond  petition  be  of  the  same  nature  in  substance  with  the  first 
29  Nov.  1699. 

And  if  it  be  not  the  same  in  substance,  it  will  be  ordered  that  the 
oC^mmittee  do  not  proceed  upon  it 

It  the  petition  he  not  signed,  it  shall  not  be  received. 

»So,  if  it  be  against  no  person  in  certain,  it  shall  be  rejected.  30 
Oct.  1702. 

So»  every  petition  ought  to  contain  such  certainty  and  particulari^, 
that  a  direct  answer  may  be  given.     Ha.  Pari.  9.    (Vide  4  Inst.  11.) 

[Petitions  may  be  presented  within  six  months  after  report] 

[Vide  supra.:(E  1 5.)]  (F  4.) 
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(F  4.)  The  proceeding  upon  petitions. 

When  a  petition  is  presented  to  the  house  of  commons,  sometimes 
upon  disclosure  of  the  substance  of  the  petition,  it  will  be  rejected. 
18  Dec  1699. 

Sometimes  it  shall  be  referred  to  a  committee  to  examine  the  matter 
of  the  petition,  and  report  it,  with  their  opinion,  to  the  house.  8  Beo. 
1699. 

Sometimes  the  matter  of  the  petition  shall  be  examined  at  the  bar  of 
the  house.     R.  24  Oct  1 702. 

After  a  petition  received  and  read,  the  petitioner,  by  leave  of  the 
house,  may  withdraw  it 

All  petitions  ought  to  be  discussed  before  the  conclusion  of  the  par- 
liament.   H.  Pari.  9. 

(G 1.)  Cbe  labi  anD  u0age  of  parliament 

The  parliament,  suispropriis  l^bus  et  consuetudinibus  subsistiL  4  Inst 
15.  50. 

All  matters  moved,  concerning  the  peers  or  commons  in  parliament, 
ought  to  be  determined  according  to  the  usage  and  customs  of  parlia- 
ment, and  not  by  the  law  of  any  inferior  court     H.  Pari.  14, 

(G  2.)  In  preventing  annoyances. 

By  the  ancient  usage  of  parliament,  proclamation  shall  bq  made  in 
Westminster  at  the  beginning,  that  none,  on  pain  that  he  forfeit  all  that 
he  has,  shall  wear  a  privy  coat,  or  armour,  in  London,  Westminster, 
or  the  suburbs.     4  Inst  1 4. 

So,  proclamation  shall  be  made,  that  no  games  or  pastimes  shall  be 
used  to  the  disturbance  of  the  parliament  Ibid.  Order  12  Dec  1699. 
Ha.  Pari.  13. 

So,  it  was  ordered  that  the  door  of  the  speaker^s  chamber  be  locked 
at  the  sitting  of  the  house,  and  the  keys  laid  on  the  table.  24  Nov. 
1699.     R.  for  a  standing  order,  24  Oct.  1702. 

That  the  seijeant  prevent  footmen  and  others^tanding  on  the  staxTs 
in  the  passage  to  the  house,  to  prevent  annoyance  by  them.  Declared 
for  a  standing  order,  18  Jan.  1699. 

That  letters  be  not  delivered  by  the  postman,  till  the  rising  of  the 
house.     R.  24  Oct.  1702. 

(G  3.)  In  inquiring  of  misdemeanors. 

The  commons  are  the  general  inquisitors  of  the  realm*  4  Inst 
11.24. 

And  therefore,  if  a  lord  spiritual  or  temporal  commit  oppression, 
bribery,  extortion,  &g.  the  commons  shall  inquire  of  it ;  and  if,  by  the 
vote  of  the  house,  the  crime  appears  to  have  been  committed,  they 
transmit  it  with  the  evidence  to  the  lords.     4  Inst  24. 

(G  4.)  What  are  good  grounds  for  an  inquiry. 

Gnnmon  fame  is  a  sufficient  ground  of  a  proceeding  in  the  house  of 
commons  by  inquiry,  or  by  a  complaint,  if  need  be,  to  the  king  or  the 
lords.     B.  1  Car.  by  the  commons.     Rush.  217. 
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(G  5.)  In  punishment  of  offences :  —  In  the  lower  house  :  — 
Oifences  done  by  the  members  :  —  Bribery. 

One  Long  gave  4L  to  be  chosen,  and  was  removed.  8  £1* 
4  Inst.  23. 

The  house  will  proceed  with  severity  against  any  chosen  by  bribery 
or  oorruption.    29  Not.  1710.     Vide  ante,  (£  15.)  —  Vide  officer  (I). 

Hill  writing  a  book  to  the  dishonour  of  the  house  of  commons,  of 
which  he  was  a  member,  and  fior  discovering  the  conferences  of  the 
house,  after  examination,  was  expelled,  and  committed  to  the  Tower 
ibr  six  months,  and  fined  500  marks.    23  D.  4  Inst  23. 

(G  6.)  Offences  by  others. 

A  mayor  taking  4/.  for  electing  a  burgess  was  fined  and  imprisoned. 
8  EL  4  Inst  23.    [Vide  ante,  (D  10.)  ] 

One  committed  to  the  Tower  for  striking  one,  returned  upon  record 
as  a  buigess  to  parliament ;  for  he  ought  to  take  notice  of  the  reeord  at 
his  peril.     Ibid. 

So,  a  man  who  misbehaved  himself  at  elections,  was  ordered  to  be 
prosecuted  by  the  attorney-general.     18  ](fov.  1702. 

So,  where  the  bishop  of  Worcester  was  censured  for  a  violation  of 
the  privileges  of  the  commons,  at  the  election  of  a  knight  for  the  county 
of  Worcester,  there  was  an  address  to  the  queen  for  his  removal  from 
the  place  of  lord  almoner.     18  Nov.  1702. 

The  lords  addressed  contra ;  but  he  was  removed. 

After  the  impeachment  of  the  duke  of  Buckingham,  the  university  of 
Cambridge  chose  him  their  chancellor,  by  which  they  displeased  the 
house  of  commons.     2  Car.  Rush.  372. 

How  the  lords  proceed  upon  an  impeachment  Vide  post 
(Ll8,&c) 

[The  house  of  lords  may  fine  and  imprison  for  a  breach  of  privilege; 
thus,  for  a  libel  on  one  of  tiieir  members.     8  T.  R.  314.] 

£The  house  of  commons  have  author!^  to  commit  in  cases  of  contempt 
as  for  a  breach  of  privilege.  14  East  1.  4  Taunt.  401.  5  Dougl. 
166.] 

[The  outer-door  may  be  broken  open  after  demand  and  refusal  to 
arrest  under  the  speaker's  warrant  issued  for  a  breach  of  privilege,  pur* 
suant  to  a  resolution  of  the  house  of  commons.     14  East  1.] 

[As  to  when  the  military  may  be  called  in  aid  to  execute  the  speaker's 
warrant  of  arrest,  issued  pursuant  to  a  resolution  of  the  house  of  com- 
mons.    14  East  163.] 

[In  justifying  a  commitment  for  a  breach  of  privilege  under  the 
speaker's  warrant,  pursuant  to  a  resolution  of  the  house  of  conunons, 
the  facts  upon  which  the  resolution  professes  to  proceed  need  not  be 
averred.     1 4  East  1 .] 

[A  member  of  the  house  of  commons  committed  for  a  breach  of  pri- 
vilege, cannot  be  discharged  on  a  habeas  corpus  during  the  session. 
2Blk.754.     3Wils.l88.] 

(G  70  Things  done  or  said  in  parliament  shall  not  be  ques- 
tioned elsewhere. 

A  thing  moved  or  done  in  parliament  shall  not  be  discussed  else- 
where.    4  Inst.  15. 

And 
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'    And  thereferei  the  judges  shall  not  give  any  opinion  of  a  matter  of 
parliament     4  Inst  15. 

'  If  any  absents  himself  from  parliament,  if  a  suit  or  information  be 
for  it  in  B.  R.»  he  shall  plead  to  the  jurisdiction  of  the  court,  that  it 
ought  to  be  determined  in  parliament  —  So,  the  bishop  of  Winchester, 
S  Ed.  3.  4  Jnst  15.  and  an  information  against  thirty-nine  for  the  same 
cause,  S  &  4  Ph.  &  M.  and  six  submitted,  but  nothing  done  to  the 
others.    4  Inst.  17. 

By  the  st  4  H.  8.  8.  all  accusations  of  members,  for  any  matter  in 
parliament,  shall  be  void.     Ha.  Pari.  7. 

No  member  shall  be  molested  for  a  thing  said  or  done  in  parliament, 
except  by  the  house.  By  the  commons,  19  Jac  Rush.  53.  But  the 
king  razed  it  out  of  the  journal.     Ibid.  54.     R.  5  Car.  Rush.  663. 

The  king  shall  not  give  credit  to  an  information  of  a  thine  done  or 
said  in  parliament,  tiU  he  be  informed  by  the  house  itself  By  the 
commons,  19  Jac  Rush.  53.  But  the  king  razed  it  out  of  the  journal. 
Ibid.  54. 

An  address,  that  the  king  would  shew  bis  indignation  against  those 
who  misrepresent  proceedings  in  parliament     R.  28  Nov.  1699. 

So,  none  ought  to  be  censured  by  another  court  for  the  proceeding 
in  parliament     Per  Pym.    3  Rush.  1 132. 

[If  a  libel  charge  a  member  with  criminal  language  held  in  parlia- 
ment, the  court  will  grant  an  information  agunst  the  libeller,  without 
a  denial  of  the  charge  by  affidavit.     Doug.  3870 

But  for  a  matter  out  of  parliament,  a  member  of  parliament  may  be 
punished  elsewhere,  after  the  end  of  the  session,  if  he  be  not  questioned 
for  It  in  parliament     R.  5  Car.  Rush.  663.  (Qu.) 

If  for  a  thing  not  done  in  the  way  of  parliament     Ibid.  {Qji.) 

As,  a  conspiracy  to  inveigh  against  the  judges  or  king's  counsel  in 
parliament,  without  an  intent  to  prosecute  them  in  a  legal  course,  but 
with  intent  only  to  defame  them.     R.  5  Car.  Rush.  663.^ 

(G  8.)  Liberty  of  speedi. 

Freedom  of  speech  is  the  antient  and  undoubted  right  and  inheritance* 
of  parliament  .  Claimed  19  Jac.  Rush.  46.  But  disallowed  by  tha 
king.  Ibid.  52.  and  then  claimed  by  protestation.  Ibid.  53.  But  the 
king  razed  it  out  of  the  joumaL     Ibid.  54. 

By  the  st  4  H.  8.  8.  all  suits,  &c  aoainst  R.  Strode  and  his  accom- 
plices, or  any  other  hereafter,  for  any  bill,  speaking,  or.  reasoning  of  any 
thine  concerning  the  parliament,  shall  be  void.    . 

Tnis  statute  was  a  pardcular  law.  R.  by  all  the  judgjes,,  5  Can  Rush. 
662.     R.  cont.  in  parliament     Cro.  Car.  604. 

But  all  members  of  parliament  ought  to  have  freedom  of  speech 
upon  matters  debated  in  parliament,  by  the  coui:se  of  parliament  R. 
by  all  the  judges,  Rush.  662* 

And  none  shall  be  put  to  answer  elsewhere  for  speaking  in  parlia^ 
ment,  though  it  be  suggested  to  be  with  a  bad  intent  R.  in  rarlia^ 
ment,  1667.     Vide  Cro.  Car.  604. 

By  the  st.  13  Car.  2.  1.  there  was  a  proviso^  that  nothing  in  the  said 
act  should  extend  to  deprive  either  house  of  parliament,  or  the  members 
thereof,  of  their  just  and  ancient  privilege  of  debating  any  masters 

T  ts  propounded 
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propounded  in  either  houses  or  at  any  confisrenoe  or  committee,  or 
touching  the  repeal  or  alteration  of  any  old,  or  prqNiring  any  new  law, 
or  redr^ng  any  public  grievance.  But  members  shall  have  the  same 
freedom  (^speech  and  privileges  as  before. 

And  by  the  st.  1  W.  &  M.  2.  sess.  2.  it  is  declared,  that  the  firee- 
dom  of  speech  and  debates,  or  proceedings  in  pariiamoit,  ought  not 
to  be  impeached  or  questioned,  in  any  court,  or  place  out  of  parliament. 

(G  90  Debates  there  shall  not  be  divulged. 

So,  debates  in  the  house  of  commons  ought  not  to  be  divulged  with- 
out the  order  of  the  house. 

So^  the  lords  ought  not  to  take  notice  of  any  thing  debated  by  the 
commons,  till  it  be  declared  to  them  by  the  commons.  R.  16  Car. 
S  Rush.  1147. 

Nor,  the  commons,  of  a  thing  debated  by  the  lords.  5  Rush.  11 47. 

(G  10.)  In  legem  datione :  — The  manner  of  enacting  a  sta- 
tute.    There  ought  to  be  the  assent  of  king,  lords,  and 
.  commons. 

Every  act  of  paiiiament  shall  have  the  assent  of  the  lords  and  com- 
mons, and  of  the  king.     4  Inst.  25.     2  Inst.  157. 

If  there  be  the  consent  of  one  or  two  of  them,  it  is  only  an  ordinance. 
4  InsU  25. 

So,  if  it  be  with  the  consent  of  the  king  and  the  lords  temporal  only, 
(without  the  spiritualty,)  and  the  commons.  Semb.  4  Inst.  25.  Vide 
ante,  (D  1.)  —  Post.  (R  3.) 

(>r,  with  the  consent  of  the  king,  and  the  lords  spiritual  only,  (with- 
out the  temporalty,)  and  the  coipmons.     4  Inst  25. 

And  thei^ore  an  ordinance  by  the  lords,  6  Ed.  S.  that  none  shall 
refuse  to  serve  the  king  as  a  judge,  or  otherwise,  in  Ireland,  does  not 
bind  the  subject     2  Inst  47,  48. 

So,  the  46  Ed.  S.  that  none  of  the  profession  of  the  law  shall  be 
chosen  by  the  commons  to  serve  in  parliament     4  Inst  48. 

So,  a  bill  by  the  king  to  attaint  any  with  the  assent  of  the  lords, 
without  mention  of  the  commons,  is  not  a  law.     F.  Pari.  S. 

(Gil.)  BUI  introduced. 

A  bill  may  be  introduced  by  any  member. 

But  it  shall  be  after  an  order  of  the  house,  upon  a  motion  for  such 
a  bill ;  and  it  is  order^,  that  such  member  prepare  and  bring  in  the 
bill.    24  Nov.  1699. 

And  sometimes  a  committee  is  ordered  to  prepare  a  biU.  28  Nov. 
1699. 

But  a  private  bill  shall  not  be  brought  in,  without  a  petition  which 
su^rests  the  causes  for  it.  Ordered  and  declared  for  a  standing  order, 
1 5  Feb.  1 700.     Ord.  24  Nov.  1 699. 

Nor,  in  the  upper  house.  Declaim  for  a  standing  order.  7  Dec 
1699. 

And  such  petition  to  the  lords  shall  be  signed  by  all  concerned  in  the 
consequences  9f  the  bill.     Ord.  16  Feb.  1705. 

Ana  it  shall  be  referred  to  two  judges,  who  ought  to  summon  before 

them 
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them  all  who  may  be  concerned  in  the  bill,  and  make  a  report  imder 
their  hands  of  the  state  of  the  ease,  and  theur  opinion  of  it.  Declared 
for  a  standing  order,  16  Feb.  1705. 

(G  12.)  Bill  read. 

A  bill  shall  be  read  three  times  before  it  be  passed. 

A  private  bill  shall  be  printed. 

So,  in  the  house  of  lords  it  shall  be  printed,  and  delivered  to  the  clerk 
for  the  lords.     Ord.  16  Nov.  1705. 

Three  days  ought  to  intervene  between  eVery  reading  of  a  private  bill. 
Declared  for  a  standing  order,  15  Feb.  1700.     Ord.  24  Nov.  1699. 

It  shall  not  be  read  to  the  lords  upon  a  day  appointed  for  hearing  of 
causes,  before  the  cause  heard.  '  Ord.  14  and  18  Jan.  1705. 

When  a  bill  is  presented  upon  an  order  of  the  house,'  it  shall  be  re- 
ceived and  read  the  first  time.     23  Oct  1702. 

Though  it  be  a  private  bill.     12  Dec  1699. 

Or,  the  first  reading  may  be  appointed  upon  a  subsequent  day. 

19  Dec.  1699. 

And  i^  upon  receipt  of  the  bill,  no  time  be  appointed  for  readimr 
it,  it  shall  be  afterwards  read  upon  motion,  or,  upon  motio%  a  day  shaU 
be  appointed  for  reading  it.    20  Dec.  1699. 

Or,  the  first  reading  may  be  appointed  immediately  after  the  receipt. 
24  Jan.  1699. 

After  the  first  reading,  it  shall  be  ordered  that  the  bill  be  read  a  s^ 
cond  time.    16  Nov.  1699. 

And  sometimes,  that  it  be  read  a  second  time  at  a  certain  day. 
29  Nov.  1699. 

Though  it  be  a  private  bill.     SO  Nov.  1699. 

If  a  day  certain  be  not  limited  for  the  second  reading,  there  ought  to 
be  a  motion,  upon  which  a  day  shall  be  appointed.     11  Ded  1699. 

Or,  upon  motion  for  the  second  readmg,  it  shall  be  read  imme- 
diately. 

And  sometimes  the  second  reading  is  directed  to  be  in  a  full  house. 

20  Jan.  1699. 

Sometimes  afternoon  of  such  a  day.    25  Jan.  1699. 
Sometimes  upon  such  a  day,  and  that  nothing  intervene.     24  Jan. 
1699. 

(Gl3.)  Committee. 

After  the  second  readinjg  the  bill  shall  be  committed  to  a  committee 
to  be  considered  there,    '^de  ante^  (£  6,  7,  8.) 

Sometimes  it  is  committed  to  a  committee  of  the  whole  house.  Vide 
ante,  (£  13.) 

If  there  be  no  objection  to  a  bill,  upon  the  second  reading,  nor  any 
blank  in  it,  it  shall  be  ingrossed  without  a  commitment  —  So  it  was, 
6  Feb.  1699. 

Sometimes  it  shall  be  committed  upon  the  first  reading.  lyEw.  1769. 

So,  bills  of  grace,  as  for  a  general  pardon,  shall  be  passed  upon  the 
first  reading,  without  more.     &£w.  75.  464,  465. 

Sometimes  the  bill  shall  lie,  without  an  order  to  be  committfdy  or 
ingrossed.    D^Ew.  111. 

Yet,  regularly,  upon  the  second  reading  if  it  be  not  passed  or  re* 
jected,  it  ought  to  be  committed  or  ingrossed*    D'Ew.  464. 

T  ^  And 
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And  it  ought  to  be  committed  or  ingrossed  upon  the  day  when  read; 
though  anciently  it  has  been  done  upon  another  day.    D'Ew*  27. 

(G  14.)  The  duty  of  the  speaker  upon  the  reading. 

After  the  reading  of  a  bill,  it  shall  be  delivered,  with  a  brief  of  it,  to 
the  speaker,  who  reads  the  title,  and  then  reports  the  substance  of  the 
bill  to  the  house. 

So,  in  the  house  of  peers.    D'Ew.  17. 

(G  15.)  Bill  opposed,  or  debated. 

After  the  bill  is  read,  and  the  effect  of  it  reported  to  the  house,  it 
may  be  opposed  by  any  member. 

And  a  bill  may  be  opposied,  debated,  or  rejected  upon  any  of  the 
readings. 

Upon  the  first  reading.     D*£w.  17. 

Upon  the  third  reading.     D'Ew.  271. 

But  the  usual  course  is  upon  the  second  reading.    D'Ew.  17. 

(G  16.)  Bill  ingrossed. 

After  a  bill  is  passed  the  committee,  and  reported  to  the  house,  it 
shall  be  ordered  to  be  ingrossed. 

So,  if  no  objection  be  to  the  bill,  nor  any  blank,  it  may  be  ingrossed 
upon  the  second  reading,  without  commitment.  So  it  was  done, 
6  Feb.  1699. 

But  a  bill  transmitted  from  one  house  to  another,  is  not  ordered  to 
be  ingrossed ;  because  it  was  ingrossed,  and  comes  in  parchment  fi'om 
the  other  house.     D'Ew.  17. 20. 148. 

So,  bills  of  grace,  as  for  naturalization,  pardon,  &c.  are  not  ordered 
to  be  ingrossed ;  because  they  come  to  the  house  engrossed  in  parch- 
ment, and  signed  by  the  king.     D'Ew.  20. 

(G  170  ^^'^  passed  the  house. 

Afiier  the  third  reading  of  a  bill  by  the  clerk,  and  the  effect  of  it  re- 
ported by  the  speaker,  if  nothing  be  spoken  to  it,  the  speaker  proposes 
the  question,  whether  it  shall  be  passed  ?    D'Ew.  45. 

(Gl8.)  Transmitted  for  the  assent  of  the  other  house:  — 

From  the  commons  to  the  lords. 

When  a  bill  is  passed  by  the  commons,  the  clerk,  within  the  bill  at 
the  top  upon  the  right  hand,  writes,  sott  bailie  aux  seigneurs.  D'Ew.  45. 
Fitz.  Pari.  1. 

Then  it  shall  be  transmitted  to  the  lords  by  some  of  the  commons. 

When  a  bill  is  presented  by  the  commons  to  the  other  house,  the 
chancellor  and  lords  rise,  and  at  the  bar  receive  it  fi:om  those  who  bring 
it  from  the  commons.     D'Ew.  585. 

(G  19.)  From  the  lords  to  the  commons* 

If  a  bill  be  passed  by  the  lords,  it  shall  be  indorsed,  soil  bailie  aux 
commons,     Dy.  93.  a. 

Then  it  is  transmitted  to  the  commons  by  two  of  the  assistants  in  the 
house  of  peer?. 

I'hese 
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These  being  admitted  into  the  house  of  commons,  after  three  congees 
at  the  table,  i^orm  the  house  that  the  lords  have  passed  such  a  bill,  and 
they  read  the  title.     D'Ew.45. 

If  the  messengers  of  the  lords  see  the  speaker,  at  his  entry  into  the 
house  of  commops,  they  cannot  deliver  the  bill,  but  ought  to  deliver  it 
in  the  house.     D'Ew.  688. 
.  And  where  a  speaker  received  it  at  the  door,  and  took  it  and  delivered 
it  to  the  house,  it  was  returned  to  the  lords.     Ibid. 

(G  20.)  Amendnients  to  a  bill  by  the  lords. 

Though  a  bill  be  transmitted  to  the  lords,  yet  it  ronains  a  bill  of 
the  commons.    D'Ew.  576. 

If  the  lords  make  an  amendment  by  the  omission,  change,  or  addition, 
of  any  words,  it  ought  to' be  written  in  paper  with  a  reference  to  the  Ifaie 
where  it  ought  to  be  made.    D'Ew.  20. 576. 

And  then  the  lords  subscribe  the  bill  with  these  words,  a  cesty  bill 
ovesque  les  amendments  a  mesme  le  bill  annexe  les  seigneurs  sont  assentus* 
D'Ew.  576. 

But  the  amendments  ought  not  to  be  written  in  parchment  D'Ew. 
5S4.576. 

When  a  bill,  with  amendments,  is  returned  to  the  other  house,  there 
the  bill  shall  not  be  read  another  time,  but  the  amendments  only. 
D'Ew.  271. 

If  the  amendments  are  agreed  to  by  the  commons,  the  bill  is  amended 
by  them.    D'Ew.  576. 

If  one  house  does  not  approve  the  amendments  of  the  other»  it  cannot 
reject  them ;  but  ought  to  reject  the  whole  bill,  or  receive  it  with  the  - 
amendments.    D'Ew.51S.  5S7. 

But  one  house  may  make  additions  to  Uie  amendments  of  the  other. 
D'Ew.  584. 

If  the  lords  add  a  ilew  clause,  or  proviso  to  a  bill,  itsballbe  ingrossed 
ia  parchment,  and  subscribed,  soit  bailie  aux  commons^  and  then  the  bill 
with  the  clause  annexed  shall  be  transmitted  to  the  commons,  with  this 
subscription,  a  cesty  bill  ovesque  le  schedule  cu  provision  a  mesme  bUl 
annexe  les  seigneurs  sont  assentus.     D'^w.  26. 576. 

(621.)  Royal  assent. 

The  king  usually  gives  his  assent  to  acts  passed  by  both  houses  in 
person. 

But  he  may  declare  his  assent  by  letters  patent,  and  appoint  any  one 
to  notify  such  assent,  and  the  clerk  to  indorse  it,  in  the  usual  form. 
D'Ew.  889.    Dy.9S. 

And  by  the  st.SSM.  8.21.  the  king's  royal  assent  by  his  letters 
patent  under  his  great  seal,  and  signed  with  his  hand,  and  notified  in  his 
absence  to  the  lords  and  commons,  is  and  ever  was  of  as  good  strength 
as  though  the  king  had  been  present,  and  assented  publicly  to  the  same, 
and  sh^  hereafter  be  taken  for  efiectual.     H.  Pari.  40. 

When  the  king  is  ready  to  give  the  royal  assent,  the  clerk  of  the 
crown  reads  the  title  of  a  public  bill,  and  if  the  king  allows  it,  the  clerk 
of  the  lords  says,  le  toy  le  veult.     D'Ew.  95.  1 1 6. 

If  it  be  a  private  bill,  the  clerk  says,  soit  fait  come  il  est  desire. 
D'Ew.  35. 

After 
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After  the  other  public  and  private  bills  are  approved,  or  disapproved^ 
the  derk  of  the  crown  reads  the  title  of  the  act  of  subsidy,  to  which  the 
clerk  of  the  lords  gives  the  king^s  answer/  viz.  le  ray  ranereie  ses  loyal 
subjectSf  accept  Uur  benevolence^  el  amsi  le  veult*    lyEw.  85. 

Then  if  there  be  au  act  of  pardon,  after  the  tide  read  by  the  derk  of 
the  crown,  the  clerk  of  the  lords  pronounces,  les  pretaUf  seigneursj  et 
commons^  en  ce  present  parliament  assemUeeSi  au  nam  de  touts  vous  autres 
subjects,  remercient  tres  iumblewtent  voire  majeslCj  et  prient  d  Dieu  vous 
donner  en  sante  bone  vie  et  longue.     Ibid. 

But  acts  for  a  subsidy  or  a  pardon  somedmes  have  the  assent,  before 
other  public  or  private  acts.    D^Ew.  76.  116. 

If  the  king  disallows  the  biU,  the  derk  pronounces,  le  roy  iavisera. 
D'Ew.  W. 

But  if  letters  patent  for  his  assent  are  not  signed  by  the  king,  but 
the  stamp  of  his  name  put  to  them  by  another,  it  is  not  sumdent 
Semb.  Dy.  93. 

[Vide  33  6.  3.  c.  13.  as  to  indorsing  the  time  of  assent] 

(6  22.)  Inrolment  of  an  act. 

After  the  royal  assent  given,  the  clerk  of  the  parliament  transcribes 
evety  public  act  into  a  roll,  and  subscribes,  le  royle  vetdt.    D'Ew.  35. 

So,  he  tmnscribes  every  private  act,  and  at  the  b^;inning  says,  in 
parliamento  inchoal.  et  tent.,  ^c.  inter  aL  inactilal.  ordinal,  et  stahiUt, 
fiiit  sequens  hoc  stalutum  ad  verbton  ut  seqtdtury  viz: — Then  at  the  end 
adds,  ego  A.  B.  clericus  parliamenti  vhrtule  brevis  supradict.  damina  nostra 
r^ime  de  certiorand.  mihi  direct,  et  hiis  annex,  certifico  stgperius  hoc  scrips 
turn  verum  esse  tenor,  act.  pari,  supradict.  in  eo  breoi  express.  In  agus  rei 
testimonium^  4-c.     I^Ew.  36. 

Public  acts  after  inrolment  are  delivered  into  chancery,  and  this  is 
the  original  record.     R.  Hob.  109. 

But  private  acts  are  not  inrolled,  without  the  suit  of  the  party;  and 
therefore  the  original  bill,  filed  ahiong  the  bills  of  parlimnent,  and 
marked  with  the  great  seal,  as  the  course  is,  is  the  original  record  of 
it     Ibid. 

(G  23.)  Promulgation. 

Before  the  invention  of  printing,  the  usage  was,  after  the  oondusion 
of  a  parliament,  to  transcribe  all  die  acts  in  parchment,  and  by  a  writ  to 
every  sheriff  of  the  kingdom  command,  quodstatula  ilia  et  omnes  articulos 
in  eisdem  contentos  in  singulis  locis  in  baUiva  sua  tarn  if^a  Ubertales  quam 
extra,  ubi  expedire  viderit,  publice  proctamari  etjlrmiter  teneri  Jaceret. 
4  Inst  26.     H.  Pari.  36.     1  Ch.  R.  Arg.  51. 

And  this  writ  was  sometimes  in  Latin,  sometimes  in  French. 
4  Inst  26. 

The  sheriff  thereupon  prodaimed  them  in  his  county  court,  where  a 
transcript  was  preserved,  that  every  one  might  read  it,  or  take  a  cc^y  of 
it.    Ibid. 

So,  by  certiorari,  the  tenor  of  the  record  of  every  act  may  be  removed 
into  the  chancery,  and  delivered  by  the  hand  of  the  chancdlor  into  B.  R. 
4  Inst.  43. 

And  by  mittimus  from  B.  R.  it  may  be  afterwards  sent  to  C.  B.,  cMr  the 
exchequer.    Ibid. 

And 
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And  the  king  by  writ  may  oonunand,  that  each  ocmrt  the  sicXjirmiter 
observariJadaL    4  Inst.  43* 

But  proclamation  by  the  sheriff  is  not  necessary;  for  eveiy  one 
ought  to  take  nc^ce  of  every  thing  done  in  pariianient  4  Inst.  26. 
H.  ParL  36. 

And  since  printing  has  been  used,  the  proclamation  has  been  disused. 
1  Ch.  R.  Arg.  SS. 

(G  ^0  Conference  with  the  lords. 

Upon  any  message  from  the  lords,  the  commons  may  desire  a  con- 
ference with  them  upon  the  subject  matter  of  the  message.  15  Feb. 
1700. 

The  commons  send  one  of  their  members  to  desire  such  conference. 
15  Feb.  1700. 

If  the  lords  consent  to  the  conference,  and  appoint  the  time  and 
place,  the  member  reports  it  to  the  hous^     17  Feb.  1700. 

After  a  conference  appointed  and  agreed,  managers  shall  be  named 
for  it     Ibid. 

And  instructions  may  be  given  to  the  managers.     Ibid. 

(6  95.)  The  manner  of  putting  the  question. 

After  a  questi(m  is  proposed,  a  motion  may  be  made  5>r  die  previous 
question,  ofe.  whether  the  question  proposed  shall  be  now  put.  2  Nov. 
1702. 

After  the  previous  question  proposed,  the  first  question  may  be 
amended:  agreed.    Ibid. 

But  not  after  the  previous  question  put.    Agreed.    Ibid. 

If  the  previous  question  be  moved  and  seconded,  it  shall  be  put  first 
Ibid. 

And  if  it  be  carried  in  the  affirmative,  the  main  question  shall  be 
put     Ibid. 

(6  26.)  The  manner  of  voting  in  the  house  of  peers. 

In  the  house  of  peers,  the  lords  deliver  their  votes  seriatim,  beginning 
fixxn  the  voungest  baron.    4  Inst  S4. 
*    And  they  say  content,  or  not  content    Ibid. 

If  the  vote  t)e  delivered  condidonal^,  as  if  he  says,  content  as  fer 
forth  as  it  swoves  not  from  the  law  of  Grod  and  the  church,  and  imports 
no  deadly  sin,  the  condition  shall  be  rejected.  So  it  was,  6  U.  6. 
4  Inst  35. 

(6  27.)  In  the  house  of  commons :  —  At  a  committee. 

At  a  committee,  upon  a  division,  the  noes  goes  to  one  part  of  the 
house,  the  yeas  to  the  other ;  for  to  the  question  they  say,  yea,  or  no. 
4  Inst  35. 

Thouffh  it  be  a  committee  of  the  whole  house.    Ibid. 

And  men  the  number  appears.     Ibid. 

(6  28.)  In  the  house. 

When  the  com^ions  sit  as  anhous^  upon  a  division,  if  it^cannot  be 
determined  by  the  sound  of  the  voices  which  party  is  die  majority,  the 
noes  mtj  and  the  yeas  go  out  of  the  house.    4  Inst  35. 

Then 


284  PARLIAMENT. 

•  I 

Then  two  are  appointed  to  number  the  parties,  one  the  yeas,  the 
other  the  noes,  ana  deliver  the  numbers  to  the  speaker  in  the  house. 
4  Inst.  35. 

(G  29.)  Conference  with  the  people. 

If  a  new  thing,  or  aid,  be  demanded,  the  commons  may  answer 
that  they  cannot  consent  without  conference  with  their  couudes. 
4  Inst.  14. 

So,  it  was  answeried  9  Ed.  8.  when  a  new  sort  of  subsidy  was  de- 
manded.   4  Inst  34. 

(H)  Cbe  iBdAiect  matter  of  latotf^ 

(H  1.)  The  parliament  is  absolute. 

The  parliament  makes  statutes,  &c.  concerning  matters  ecclesiastical^ 
civil,  capital,  common,  criminal,  martial,  maritime,  &c.  Co.  L. 
110.  a, 

*    The  legislative  power  of  parliament  is  so  absolute,  that  it  cannot  be 
limited  to  things,  or  persons.     4  Inst.  36.     H.  Pari.  46. 

Parliamentum  omnia  potest.     Per  Mont  Ch.  J, 

The  arduous  and  urgent  affitirs  concerning  the  king,  the  state,  and 
defence  of  the  kingdom  and  church,  the  maintenance  and  establishment 
of  the  laws,  and  l£e  redress  of  mevances,  are  proper  subjects  for  coun- 
sel and  debate  in  parliament  K.  by  the  commons,  >  19  Jac.  Rush.  53. 
But  the  king  razed  it  out  of  the  journal.     Ibid.  54. 

The  writ  of  summons  says,  that  the  parliament  is  summoned  pro 
arduis  et  urgent^  negotiis^  nos^  statum  et  defensionem  regni  et  ecdesue  con- 
Cemen, 

And  therefore,  not  only  things  delivered  by  the  kins^  or  his  chan- 
cellor, are  subjects  of  their  debate ;  but  also  all  other  affiurs. 
rl.  J.  P.  5. 

(H  2.)  May  give  the  king  a  legislative  authority. 

By  the  stat  28  H.  8.  17.  power  was  given  to  the  successor  of  the 
king  to  repeal  by  his  letters  patent,  after  his  age  of  twenty-four  years, 
any  act  which  he  had  assented  to  before  such  age.     2  Rol.  164. 1.  42. 

(H  S.)  Dissolution  of  a  marriage,  &c. 

So,  the  parliament  may  annul  a  marriage.     Pr.  st  8  &  9  W.  3.  27. 

Dissolve  a  marriage,  and  make  the  oiildren  ill^timate.  Pr.  st 
9&10W.  3. 11.     HLJ.  P.  47.     4  Inst  36. 

Dissolve  a  former,  and  enable  another  marriage.  Pr.  st  11  &  12 
W.  3.  2. 

Make  a  separation  between  husband  and  wife,  for  the  severity  of 
the  husband.     Pr.  st  12  &  13  W.  3. 16. 

So,  it  may  make  a  bastard  to  be  legitimate.  H.  P.  C.  47*  ^  4  Inst 
36,  37. 

Make  the  issue  inherit  in  the  life  of  his  ancestor.  H.  J.  P.  47* 
4  Inst  36. 

(H  4.)  Consultation  about  the  king's  marriage.    * 

'  So,  the  king  advised  with  his  parliament  in  relation  to  his  marriage. 
Cot  Ab.  9, 10. 

(H5.) 
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(H  5.)  Enabling  a  side,  &c.  and  practicable  by  the  rules  of 

law. 

So»  the  parliament  may  enable  a  sale,  or  settlement  of  lands,  not 
practicable  by  the  rules  of  the  law ;  as,  it  may  enable  an  infimt  to  make 
&  sale  for  the  discharge  of  debts,  &c.     Pr.  st.  10  &  11  W.  S.  46. 

To  make  a  jointure  during  his  minority.     Pr.  st.  9  &  10  W.  3. 8. 

Or,  a  settlement  of  an  estate  upon  marriage.     Pr.  sL  10  &  1 1  W. 

9.  So. 

Or  leases.     Vide  Pr.  st.  10  &  1 1  W.  3. 48. 

To  execute  a  pow^. 

So,  it  may  enable  a  lunatic  to  make  a  sale,  lease,  &c.  Pr.  st. 
9  8ilOW.  3.16. 

To  execute  a  power. 

S(s  it  mioy  enable  any,  by  marriage^setdement  or  otherwise  disabled, 
to  sell  lands  for  payment  of  debts. 

To  make  a  provision  for  wife  or  children. 

To  the  intent  to  settle  other  lands  to  the  same  uses. 

So,  it  may  enable  a  charge  to  be  transferred  from  one  estate  to  an- 
other.    Pr.  St.  10  &  11  W.  3.  27. 

So,  it  may  enable  a  sale  of  copyhold  lands.     Pr.  st  9  &  10  W.  3. 5. 

Or,  vest  them  in  trustees  for  pajrment  of  debts,  Pr.  st.  9&;  10 
W.  3. 32. 

So,  it  may  make  such  a  will  to  be  the  last  will.  Pr.  st.  12  &  18 
W.  3. 27. 

It  may  adjudge  a  minor  of  full  age.     4  Inst  36. 

May  make  an  alien  a  natural  subject.     Ibid. 

(H  6.)  Matters  criminal :  —  Attainder. 

A  biU  of  attainder  may  be  against  a  man  after  his  death.  4  Inst  36. 
As.  R.  3.  was  1  H.  7.  Bac.  H.  7. 13. 

So,  against  a  man  not  arraigned,  nor  put  to  his  answer,  though  he 
was  in  custody ;  as,  against  sir  John  Mortimer,  2  H.  6.  —  Against  the 
earl  of  Essex  Cromwell,  32  Hen.  8.  But  such  proceeding  ought  to 
be  condemned.     4  Inst.  37. 

So,  an  attamder  may  be  by  bill  in  all  cases  where  the  parliament 
pleases.     Cot.  Abr.  Praef.  10.     Cot  Abr.  6. 

So,  by  the  st  1  Jac.  2.  the  duke  of  Monmouth  was  attainted  for 
high  treason. 

And  by  the  st.  8  W.  3.  4.  sir  John  Fenwick  was  attainted  for  the 
same  ottence* 

And  by  the  st  13  &  14  W.  S.  3.  the  pretended  prince  of  Wales. 

So,  it  is  usual  by  an  act  of  attainder  to  enact,  that  such  an  one  shall 
be  attainted,  if  he  do  not  render  himself  at  such  a  day. 

So,  by  an  act,  an  absent  man  was  attainted,  with  a  reward  to  him 
who  should  apprehend  him,  whether  he  were  alive  or  dead.  Cot 
Ab.  6. 

[If  a  man  is  attainted  unless  he  render  himself  at  a  certain  day,  and 
before  the  day  is  taken  into  custody,  he  may  plead  it  as  a  surrender. 
John  Murray  of  Broughton's  Case,  1 746.  Foster,  47.  N.  B.  This 
was  denied  in  lord  Dufius's  Case,  in  parliament,  7  G.  2.     Com.  440. 

»      So, 
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So»  in  outlawiy.  It  was  denied  in  sir  Thomas  Armstrong's  Case, 
3  St  Tr.  895.  But  allowed  m  Roger  Johnson's  M.  2  G.  S.  Sir. 
824.] 

[A  person  may  be  attainted  by  an  incomplete  description,  if  it  is  not 
repugnant  to  truth ;  thus  lord  Forbes  of  Fitsligo  was  attainted  by  the 
name  of  lord  Pitsligo.    Foster,  79.] 

[If  an  act  enacts,  that  if  A.  does  not  surrender  on  12th  July,  he  shall 
stand  attainted  from  the  18th  April  preceding,  he  is  capable  of  taking 
lands  by  descent  in  the  intermediate  time ;  and  such  descent  does  not 
become  divested  or  avoided  by  his  not  rendernig  himself  to  justice  on 
the  12th  July,  so  as  to  prevent  the  forfeiture  in  prejudice  of  die  crown. 
Post.  88.] 

(H  70  ExUe- 

So,  the  parliament  sometimes  makes  an  act  for  the  banishment  of  a 
person. 

Though  he  be  not  before  convicted  for  any  ofifence.  Cot.  Abr.  Praef.  1 0. 

(H  8.)  Fine  and  imprisonment* 

So,  the  parliament,  by  an  act,  may  impose  a  fine  or  imprisonment 
upon  a  person,  without  a  trial  by  the  law.     Cot.  Abr.  Pne£  10. 

(H  9.)   Matter  civil :  —  Tallages :  —  Are  granted  by  parlia- 
ment. 

No  tallage  or  aid  shall  be  granted  without  the  assent  of  parliament, 
by  the  common  law.  2  Inst.  59, 60. 528. 53S.  Rush.  429.  R.  in  Pari. 
3  Car.  Rush.  518.  And  by  the  petition  of  ri^t.  S  Car.  Rush.  590. 
Vide  Pfaerogative,  (D  40.) 

By  the  st.  25  Ed.  1.  6.  fon/;  chart,  no  manner  of  aids  fer  any  occasion 
shall  be  taken,  but  by  the  common  assent  of  the  whole  realm,  and  for 
die  common  profit  of  it.    Vide  2  Inst  529. 

By  St.  de  taUagio  nan  concedendo,  84  Ed.  1.  mdbm  taUoffum^  vel 
auxilium  ponatur  sen  levetevj  sine  vciuntate  et  assensu  arcktepiscoparuMj 
episcoporum,  comitumj  baronum^  militumj  burgensiumj  et  aliorum  Uberorum 
com.  de  regno.     Vide  2  Inst  532.     2  Rol.  1 74.  1. 5. 

Custuma  antiqua^  viz.  for  every  sack  of  wool  6s.  8e(.,  for  300  wool- 
fells  6s.  8d.,  for  one  last  of  leather  135. 4id.y  was  granted  by  parliament 
2  Inst  59.     4  Inst  29. 

And  no  custom  can  be  enlarged,  or  imposed  de  nova,  without  the 
assent  of  parliament.     2  Inst  60. 

But  such  grant  is  void.    2  Inst.  61.     Vide  Prerogative,  (D  48.) 

So,  by  the  st  14  Eld.  3.  sess.  2. 1.  the  prelates,  earls,  and  commonalty 
shall  not  be  grieved  with  any  aid|  or  to  sustain  any  charge,  if  it  be  not 
by  common  assent  in  parliament    2  Rol.  172.  1. 35. 

By  St.  1  Ed.  3.  7.  conf.  by  H.  4.  13.  commissions  to  prepare  men 
of  arms,  and  convey  them  to  the  king,  at  the  charge  of  the  shire, 
,  shall  not  be  granted  any  more.     2  RoL  172.  1.  25.  174.  1. 25.      Vide 
WTar,  {B  6,  7.) 

By  me  st  25  Ed.  I  •  7.  the  king  shall  take  ^uch  aids,  &c.  without 
common  assent  no  more.     (Vide  2  Inst  530.) 

By  st  45  Ed.  3. 4.  no  imposition  shall  be  put  upon  wool,  ftc.  without 
the  assent  of  parliament.     2  Rol.  175.  1. 2. 

So, 
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So,  no  tallage  or  charge  can  be  put  by  the  privy  council^  without  the 
assent  of  parliament     S  HoL  174. 1. 10.     Vkle  Roy,  (E  5«) 

And  thouj^h  it  was  certified  to  the  king  by  his  judges,  12  Car.  tliat 
when  the  sotety  of  the  kingdom  requires,  the  king  may  by  writ  com- 
mand all  his  subjects  to  provide,  &&  ships,  &c.  for  defence  of  the  king- 
dom, and  compel  the  doing  of  it  in  case  of  refusal ;  and  though  judg- 
ment was  given  against  Hatnpden  for  such  reiusal,  and  the  case  afterwards 
refused  to  be  argued*  2  Rush.  3S5.  480..  Cro.  Car.  524.  3  Rush. 
App.  159.  Yet  it  was  afterwards  declared  illegal  by  parliament,  and 
judgment  given  against  the  levyers  of  the  tax.     Cro.  Car.  601 . 

And  by  the  st  16  Car.  14.  ship-money  and  the  extrajudicial  opinion 
of  the  justices  and  barons,  and  the  writs,  and  the  judgment  against 
Hampden,  are  contrary  to  the  laws,  S(c.  of  this  realm,  &c 

And  by  the  same  stat.  the  petition  of  right  shall  be  firmly  observed, 
&C.  and  the  proceeding  upon  ship-writs,  &c.  be  vacated,  &c. 

(H  10.)  And  the  disposal  exaihined  by  parliament. 

By  the  st  25  EkL  1.  6.  confl  chart,  all  aids  shall  be  employed  for  the 
common  profit  of  the  realm.     Vide  2  Inst.  529. 

And  a  committee  was  appointed  for  examining  how  subsidies  given 
for  the  recovery  of  the  palatinates  were  employed.     1  Oar.  Rush.  1 76. 

(H  11.)  Customs. 

When  they  began.     Vide  Pnerogative,  (D  48,  &c) 

Anciently  no  custom  was  paid  by  native  or  alien,  but  for  wool,  wool* 
fiells,  and  pells.    4  Inst.  29. 

The  first  custom,  viz.  6s.  Sd.  upon  every  sack  of  wool,  6&  Sd.  upon 
900  woolfells,  and  135. 4i2.  upon  a  last  of  pells,  was  imposed  as  it  seems 
3  Ed.  1.     2  Inst.  59.     4  InsL  29.     Dy.  43.  b. 

By  the  st.  3  Ed.  1.  upon  merchants  strangers  3^.  4fd.  in  a  noble  ultra 
antiquam  custumam.    Vide  2  Inst.  59.     Forst  15. 

But  this  does  not  extend  to  wool  made  into  qloth.     4  Inst  29. 

The  first  statute  which  imposed  a  custom  upon  cloths,  was  the 
21  Ed.  3.    (Vide  4  Inst.  29.) 

And  anoUier  custom  was  imposed  by  the  st.  27  Ed.  3.  st  2.  1.  and 
36  Ed.  3. 1 1.     2  Rol.  1 73.  1. 1 5.     (Vide  4  Inst  30.) 

By  the  equily  of  which,  all  cloths  made  of  wool  only,  are  now  charged 
fro  raid.     R.  2  Jac.    2  Inst  61,  62.    4  Inst  31. 

(H  12.)  Tonnage  and  poundage  ;  how  granted. 

Tonnage  and  poundage  was  granted  for  the  safeguard  of  the  sea  and 
ommierce.    4  Inst.  32.     2RoLl74.  1.20.  181.  1.10.    Forst  37. 

And  at  first  poundage  only  was  granted ;  as,  2  R.  2.    Forst.  38. 

Afterwards  tonnage  and  poundage. 

And  that  Sd.  per  pound.     2  Rol.  175.  1. 25.     Forst  38. 

Afterwards  8df.  per  poundage.     2  Rol.  175.  1.  45. 

Afterwards  I2d.    2  Rol.  176. 1.  15. 

Then  2s.  for  tonnage,  and  6d.  for  poundage;  as  5  R.  2.  Forst  38. 

Anno  21  Ed.  3.  25.  for  every  ton  of  wine,  and  6d.  per  pound  for  all 
merchandize  imported,  beins  granted  by  order  of  tlie  king  and  the  peers, 
was  first  established  by  parliament     47  Ed.  3.     Forst  38. 

And  it  was  gnmted  at  first  for  years.     2  Rol.  175.  1.  5. 

Some- 
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Sometimes  pro  hie  vice.    (Vide  4  Inst.  82.) 

Sometimes  the  grant  was  intermitted.     Ibid. 

Anno  3  H.  5.  it  was  granted  for  life ;  and  never  before.  4  Inst.  S2. 
2  Inst  61.     12Co.S4.     Forst  39. 

Anno  31  H.  6.  it  was  granted  for  life,  but  woollen  cloths  excepted ; 
as,  ever  afterwards.     4  Inst  32. 

4  Ed.  4.  and  12  Ed.  4.  it  was  granted  to  him  for  life ;  but  without  a 
retrospect     4  Inst  32.     2  Rol.  175.  L  50. 

So  1  H.  7.  and  ever  since  it  has  been  granted  for  life.  4  Inst.  82, 83. 
As,  1  H.  8.  not  in  print. 

So»  by  the  St  1  Ed.  6. 13.  the  st.  1  Mar.  sess.  2. 18.  die  st  1  EI.  20. 
the  St.  1  Jac.  83. 

By  the  st  6  W.  &  M.  1.  it  was  granted  only  for  five  years. 

By  the  st.  12  Car.  2.  4.  it  was  granted  to  the  king  for  his  life. 

So,  by  the  st  1  Jac.  2. 

By  the  st  6  Ann.  1 1.  a  moiety  of  these  customs  inward  was  granted 
for  ninety-six  years ;  and  by  the  st  I  G.  12.  to  the  king  and  hislieirs. 

By  the  st  7  Ann.  7*  s.  28.  the  other  moiety  was  granted  to  the  queen 
and  ner  heirs. 

So,  by  the  st  3  6. 7.  the  subsidy  outward. 

So,  34  H.  6.  6.  it  was  granted  in  Ireland,  and  was  not  due  before. 
2Rol.  179. 1. 15. 

And  therefore,  where  the  king  took  it  without  a  grant  by  parliament, 
it  was  unlawful.  * 

So,  where  the  king  had  charged  an  annuity  upon  the  subsidy  of  ton- 
nage and  poundage,  it  was  avoided  by  parliament  2  Rol.  176.  1.  20. 
Vide  Prasrogative,  (D  48.) 

(H  13.)  Subsidy,  fifteenth,  &c. 

A  subsidy  was  an  aid  granted  by  parliament  upon  land  and  goods, 
viz.  45.  by  the  pound  upon  land,  and  25.  %d.  upon  goods ;  and  double 
upon  the  goods  of  aliens.     4  Inst  33.     Dy.  43.  b. 

The  fifteenth  is  also  an  aid  granted  by  parliament ;  and  it  was  at 
first  quinio^ecima  pars  bonorum  mobilium.  But  by  commission  8  Ed.  3. 
it  was  ascertained  in  every  town  of  England,  and  recorded  in  the  ex- 
chequer, and  afterwards  granted  according  to  such  assessment.  2  Inst. 
77.     4  Inst  34. 

A  tenth  was,  decima  pars  bonorum^  and  rated  according  to  the  fif* 
teenth.    4  Inst  34. 

The  commons  did  not  use  to  give,  besides  tonnage  and  poundage,  any 
more  than  one  subsidy,  which  amounted  to  70,000/.,  and  two  fifteenths, 
each  amounting  to  29,000/.,  and  the  clergy  only  one  subsidy,  which 
amounted  to  20,000/.     4  Inst.  33. 

Anno  31  El.  the  commons  first  gave  two  subsidies  and  four  fifteentlis. 
4  Inst  33.  —  So,  32  H.  8.     Forst  33. 

Anno  35  El.  three  subsidies  and  six  fifteenths.  —  So,  39  El.  (Vide 
4  Inst  33.) 

Anno  43  El.  four  subsidies  and  ei^ht  fifteenths.  (Vide  4  Inst  33.) 

Anno  3  Car.  they  gave  five  subsidies.     Ibid. 

The  manner  of  taxation  of  a  subsidy  was  by  two  taxers,  who^  being 
authorised  by  commission,  chose  a  clerk  to  act  with  them,  *and  these 

swore 
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swore  four  or  six  in  each  county  to  make  an  assessment,  which  was  re* 
turned  by  indenture.     Forst.  34. 

(H  14.)  Upon  what  terms  granted. 

And  the  parliament  may  grant  a  tax,  or  tallage,  to  the  king,  upon 
i¥hat  terms  or  conditions  they  please.  Seld.  Jud.  Pari.  17.  Cot. 
Abr.  22. 

^  As,  6  Ed.  S.  that  the  king  for  the  time  to  come  should  not  burthen 
his  subjects.     Cot  Abr.  IS. 

So  22  'Ed.  S.  a  fifteenth  was  granted,  upon  condition  that  405.  per 
sack  upon  wool  should  cease,  and  the  deceit  of  the  merchants  should 
not  Ue  pardoned.    2  RoL  178. 1.  SO.  174. 1. 15. 

So,  tonnage  and  poundage  at  first  were  granted  upon  conditions. 
2  RoL  175.  L25.50. 

So,  a  certain  sum  may  be  granted  absolutely,  and  a  large  sum  upon 
condition.    Cot.  Abr.  19. 

[Commissioners  must  charge  land-tax  on  the  several  divisions,  paro- 
chial or  other,  according  to  the  proportions  assessed  on  them  under 
4  W.  &  M.     Parker,  74.] 

[Exchequer  has  a  general  superintendance  over  all  concerned  in  the 
revenue;  it  is  restrained  where  the  commissioners  have  final  jurisdiction, 
not  where  they  exceed  it  or  neglect  their  du^.     Ibid.] 

[Commissioners  of  window-duty  (and  of  others  semUe)  are  only  an- 
swerable for  what  they  respectively  receive,  not  for  the  deficiency  of 
others,  but  the  division  must  make  it  good.     Parker,  167.] 

[The  deputy  post-master  cannot  demand  any  additional  sum  for  de- 
livering letters  at  the  houses  of  the  persons  residing  in  the  town. 
4B.  M.2149.] 

[Letters  must  be  delivered  in  all  post-towns,  on  paying  the  legal 
postage  only.    4B.M.  2153.     3Wils.445.] 

(H  15.)  A  caution  that  no  such  grant  be  afterwards  made. 

By  the  st.  25  Ed.  1. 7.  and  34  Ed.  1.  st  4.  3.  it  was  enacted,  that  the 
maletolt  upon  wools  be  released,  and  nothing  taken  for  it  in  fixture. 
2Rol.  173. 1.40.  45. 

By  the  st.  25  Ed.  1.  5, 6.  the  king  grants  that  he  will  not  draw  any 
aids,  tasks,  or  prizes  into  a  custom  for  any  thing  done  heretofore.  2  Rol. 
173.1.50. 

So,  36  Ed.  3.  a  great  subsidy  being  granted,  it  was  provided  that  it 
be  not  drawn  into  example.     2  Rol.  180. 1. 10. 

(H  16.)  Begin  in  the  house  of  Commons. 

So,  the  grant  of  a  supply  ouffht  to  begin  in  the  house  of  commons, 
and  if  it  be  proposed  by  the  lords  at  a  conference,  it  will  be  a  breach 
of  privilege.     R.  16  Car.     3  Rush.  1146. 

(H  17.)  The  method  of  granting  a  supply . 

No  charge  shall  be  imposed  upon  the  subject  but  in  a  committee  of 
the  whole  house.     Vide  ante,  (E  13.) 

\et,  in  private  bills,  this  is  sometimes  dispensed  with. 

No  money  shall  be  given  to  the  king  but  in  a  committee. 

If  a  motion  be,  that  a  supply  be  granted  to  the  king,  it  shall  be  con- 
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fiidered  in  a  committee  of  the  whole  house.  15  Feb.  1700.  So>  25  Oct. 
1702.    SO  Nov.  1710. 

If  it  be  resolved  in  a  committee  in  the  affirmative,  the  chairman  re- 
ports that  the  committee  has  resolved  it,  and  directed  him.  to  report  it 
when  the  house  will  receive  it,  and  another  day  is  appointed  for  the 
report.     1 8  Feb.  1 700.     So,  27  Oct  1 702.     1  Dec.  1710. 

When  the  report  is  made,  the  house  appoints  a  day  to  resolve  them- 
selves into  a  committee  to  consider  of  the  said  supply.  28  Oct.  1702. 
2  Dec.  1710. 

When  any  resolution  is  made  in  a  committee,  a  day  is  appointed  for 
the  report     30  Oct  1702. 

When  a  supply  is  resolved  by  the  house,  estimates  of  the  chai^  are 
usually  directed  to  be  laid  before  the  house. .  2  Dec.  1710. 

[If  a  company  is  established  by  parliament  for  a  particular  purpose* 
(as  insuring  ships,)  with  a  limitecl  fund,  which  is  exempted  from  beinf 
taxed,  and  the  company  afterwards  by  charter  has  its  power  extended 
(as  to  insure  houses,  &c.)  with  an  increased  fund,  and  they  carnr  on 
their  business  under  both  jointly ;  the  company  is  liable  to  the  land-tax 
for  their  whole  stock,  and  in  their  corporate  capacity.     1  B.  M.  155.] 

(H  18.)  Limitation  of  the  crown.. 

By  act  of  parliament,  the  succession  to  the  crown  may  be  limited. 
Vide  Roy,  (A  3.) 

By  the  st  7  H.  4. 2.  the  crowns  of  England  and  France,  &c.  are 
entailed  to  king  Henry,  and  the  heirs  of  his  body,  and  then  to  his  foor 
sons  by  name,  and  the  heirs  of  their  bodies  successively. 

By  the  st.  25  H.  8.  22.  the  crown  is  entailed  to  H.  8.  and  the  heirs 
of  his  body,  viz.  to  the  first  son  of  him  and  Q.  Anne,  in  tail  general,  and 
so  to  every  other  son  of  their  bodies  successively  in  tail  general ;  and 
for  want  of  such  issue,  to  the  son  and  heir-male,  and  so  to  every  other 
son  and  heir-male  of  the  body  of  H.  8.  successively  in  tail  general;  and 
for  want  of  such  issue,  to  the  first  issue  female  of  H.  8.  and  Q.  Anne, 
viz.  to  Eliz.  in  tail  general,  and  so  to  every  issue  female,  &c.  and  for 
want  of  such  issue,  to  the  right  heirs  of  H.  8. 

By  the  st  28  H.  8.  7.  Q*  Mary  and  Eliz.  are  declared  illegitimate 
Mid  the  crown  entailed  to  the  king  H.  8.  and  the  heirs  of  his  body, 
viz.  to  the  first  son  of  him  and  Q.  Jane,  &c  with  power  to  H.  8.  to 
devise,  &c. 

By  the  st  35  H.  8.  1.  after  the  death  of  H.  8.  and  prince  Edward, 
and  the  heirs  of  their  respective  bodies,  the  crown  is  entailed  to 
Mary  and  the  heirs  of  her  body,  then  to  Eliz.  and  the  heirs  of  her 
body,  &c. 

Afterwards,  by  the  st  1  Mar.  2.  sess.  4.  and  by  the  st  1  Mar.  2. 
Pari.  1.  it  is  declared,  that,  after  the  decease  of  K.  Edw.  6.,  the  imperial 
crown,  &c.  did  descend,  remain,  and  come  to  Q.  Mary,  by  due  course 
of  inheritance,  and  W  the  laws  and  statutes  of  this  realm. 

And  by  the  st  1  £l.  3.  it  was  recognized,  that  in  her  majesty,  and 
die  heirs  of  her  body,  the  imperial  and  royal  estate,  crown,  and  dig- 
nity of  this  realm,  was  as  fully  invested  as  the  same  were  in  K.  Hen.  8. 
K.  Edw.  6.  or  the  late  Q.  Mary,  at  any  time  since  the  st  35  H.  8. 1. 

By  st  1  W.  &  M.  2  Pari.  2.  the  crown  shall  be  and  continue  to  their 
miyesties  K.  William  and  Q.  Mary,  during  their  lives,  and  the  life  of 
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the  survivor;  and  afSor  their  deoease,  to  the  heirs  of  the  body  of  htr 
i^esty ;  and  for  default  of  such  issue,  to  the  princess  Anne/  of  Den* 
mark,  and  the  heirs  of  her  body,  &c. 

By  thest  12  &  IS  W.  3.  3.  in  default  of  issue  of  the  said  princess 
Anne,  the  crown  is  limited  to  remain  to  the  princess  Sophia,  (aaughter 
of  Eliz.  Q.  of  Bohemia,  ^o  was  daughter  of  K.  James  1 .)  and  the  neirs 
of  her  body,  being  protestants. 

[So^  parliament  may  appoint  a  regent,  in  case  the  crown  shall  after- 
wards descend  to  a  minor  i  and  st  24  G.  2.  c  24.  appointed  Augusta 
princess  dowager  of  Wales  regent,  in  case  any  of  her  children  succeeded 
to  the  crown  under  eighteen  years  of  age.] 

[St.  5  O.  S.  c«  27.  empowers  the  king  to  appoint  the  queen,  the 
princess  dowager  of  Wales,  or  some  person  descended  from  George  2. 
aihd  resident  in  Great  Britain^  guardian  of  his  successor,  and  r^;ent 
till  the  snccessor  is  eighteen ;  and  establishes  a  council  of  regency,  and 
other  regulations.] 

(H  190  ^^^  ^^  limitation  may  be  secured. 

By  the  st.  25  H.  8.  22.  all  shall  jswear  to  maintain  the  contents  of 
that  statute,  which  entailed  the  succession  of  the  crown  to  the  issue  of 
0.  Anne. 

By  the  st  26  H.  8.  2.  the  oath  there  prescribed  is,  to  maintain  such 
succession,  and  to  repute  the  oath  to  any  other  person  as  null ;  and  not 
to  permit,  or  attempt,  any  thing  to  the  hinderance  thereof^  on  any  pre- 
tence, or  by  any  means.  \ 

By  the  st  28  H.  8.  7.  all  subjects  shall  swear  to  maintain  the  suc- 
cession, &c.  and  if  any  other  oath  hath  been  made^  to  repute  it  as  vain  ; 
and  not  to  attempt,  or  {Jbrmit,  any  thing  to  the  hinderance,  &c 

By  the  st  ^5  H.  8.  1.  all  shall  take  Uie  di^ths  for  the  maintenance  of 
the  suecession  of  that  act;  and  if  they  have  taken  former  oaths,  shall 
esteem  it  of  the  same  effect  as  if  they  bad  taken  this. 

By  the  st  1  £L  3.  the  parliament  promise  to  defend  the  queen  and 
the  heirs  of  her  body  in  their  title  to  the  crown,  to  the  utmost  of  their 
power,  and  therein  to  spend  their  bodies,  lands,  and  goods,  &c. 

So,  by  the  st  1  W.  &  M.  2  Pari.  2.  and  by  the  st  12  &  IS  W.  8.2. 
the  parliament  submit  themselves  and  their  posterities  to  the  limitations 
of  me  crown  thereby  settled ;  and  promise  to  maintain  the  same  with 
their  lives  and  estates  against  all  attempts,  &c. 

By  the  st  18  W.  8.  6.  and  the  st  1  Ann.  22.  all  in  office.  Sec  ought 
to  take  an  oath  to  maintain  the  succession  limited  by  the  said  act  of 
12  &  IS.  W.  S.  2. 

By  st  1  Ann.  17.  2  Pari,  if  any  attempt  to  hinder  or  deprive  the 
next  in  succession  from  succeeding,  he  shall  be  guilty  of  high  treason. 

(H  20.)  Settlement  of  the  king's  revenue. 

So,  the  parliament  may  aj^ropriate  a  revenue  for  the  support  of  the 
crown. 

[By  st  1 0.  S.  c.  1.  800,00<tf.  per  annum^  out  of  the  aggregate  fundt 
is  setded  on  the  king  for  life;  his  majesty  having  signified  his  consent* 
diat  the  hereditary  revenue  might  be  disposed  of  for  the  pi^tic  utility, 
it  is  thereby  made  part  of  said  fund.    And,  as  Mr.  Justice  Blackstone 
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observes,  tbe  public  is  a  guner  of  upwards  of  lOO^'OOO/L  per  anrarn^  by 
this  disinterested  bounty  of  his  mqesty,] 

(H  21.)  Resumption  of  grants. 

$o,  the  parliament  may  make  a  resumption  of  a  grant  made  by  the 
king :  and  this  was  usual  in  times  past     Cot,  Abr.  Pres.  9. 

(H  22.)  Matters  martial :  —  To  what  the  authority  of  parlia- 
ment is  necessary. 

By  several  statutes,  none  shall  be  charged  to  take  arms  himself,  or 
te-rfind  men  ofurros,  without  authority  of  pafliam^it,  if  he-be  not  bound 
to'it  by  tenure.    2  Inst.  528. 

Nor,  to  go  to  war  out  of  his  coun^.    Ibid. 

Nor,  to  eive  wages  to  the  convenors  of  soldiers,  nor  to  soldiers  going 
to  Scotland  Gascony,  &c.  which  statutes  are  only  declarations  of  the 
common  law.    2  Inst.  528.    Vide  Wan,  (B  6,  7.) 

And  the  commons,  1  &  7  H.  5.  made  protestation,  that  they  are  not 
obliged  to  the  maintenance  of  the  king^s  foreign  wars.    2  Inst.  528. 

'By  the  st.  of  right,  S  Car.  (vide  the  st.  16  Car.  14.)  none  shall  be 
obliged  to  quarter  soldiers  or  mariners. 

And  no  commissions  shall  issue  to  execute  them  by  martial  law.  — 
It  was  done  otherwise.     2  Car.  Rush.  419. 

And  therefore,  soldiers  cannot  be  billeted  upon  any  subject  against 
liis- consents    3  Rush.  1215. 

(H  23.)  Martial  law. 

So  martial  law  cannot  be  used  in  England,  without  authority  of  par- 
.  liament.    S  Rush.  1199.    App.  76 — 8 1 . 

(H  24.)  What  the  king  may  do  by  his  prerogative. 

To  the  king  alone  it  belongs  to  make  peace  or  war.  Acknowledged 
Ijy  the  commons.  19  Jac.     Rush.  45.    Vide  I^rserogative,  (C  1.) 

(H  25.)  Matters  marine. 

The  m^iintenance  of  the  navy  is  a  subject  worthy  of  the  parliament, 
«nd  proper  for  it.    4  Inst.  50. 
Vide  Navigation,  (1 1,  &c.) 

{!)  Sin  toftat  mctboD  matters  of  parliament  iBiftan  be 

treateo. 

The  commons  have  a  liberty  to  treat  of  matters  in  parliament,  in 
what  order  the^  plea&e.  By  the  commons,  19  Jac  Rush.  53.  But 
the  king  razed  it  out  of  the  journal.    Rush.  54. 

Vide  ante,  (G  7,  &c) 

(K)  ©H6at  tftinff0  tbe  parliament  cannot  Do* 

The  parliament  cannot  by  any  act  restrain  the  power  rf  a  subsequent 
jparliament.    4  Inst.  42. 

Nor,  make  a  statute  which  a  subsequent  parliament  cannot  alter. 
4  Inst  42.     Bac.  H.  7. 

So, 
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So,  it  cannot  do  any  thing  out  of  the  limit  of  its  jurisdiction :  asy  it 
cannot  make  a  person  inhentable  in  France.    2  Jon.  1 1* 

HoTf  make  a  determination  upon  an  original  petition,  in  a  matter 
which  does  not  come  before  them  by  error,  &c.  Skin.  52$.  Vide  post,, 
(L  1,  &c.) 

So,  an  act  of  parliament  shall  not  change  the  laws  of  nature.  And 
therefore  if  an  act  says,  that  a  man  shall  oe  a  judge  in  his  oWn  cause, 
it  shall  be  void.    Per  Hob.  87. 

Vide  post,  (L  85.) 

(L)  SfuDicature  Of  parliament 

(L  I .)  Upon  a  writ  of  error :  —  When  it  lies. 

A  writ  of  error  lies  in  parliament  of  a  judgment  in  B.  R.    4  Inst  2K 

But  not  of  a  judgment  m  C.  B.    4  Inst.  22.    Ha.  X  P.  2 1. 

The  judicature  of  parliament  is;  1.  Upon  a  writ  of  error;  2.  Upon 
an  adjournment ;  3.  Upon  an  app^ ;  4.  Upon  an  accusation  aminst  a 
delinquent ;  5.  Upon  a  petition ;  6.  Upon  privilege.  Seld.  Jud.  FarL  8. 
(3  vol.  1590.) 

A  writ  of  error  lies  in  parliament  of  a  judgment  in  B.  R.  in  the  ex- 
chequer, in  the  exchequer-chamber,  in  chancery,  or  before  justices  in 
eyre.    Co.  L.  71.  b|.  72.  a.    Vide  Pleader,  (8  B  6.) 

And  it  shall  be  before  the  lords  only,  without  the  commons.  R. 
1  H.  7.  20.  a.     Hal.  J.  P.  19.    R.  12  Co.  63. 

Yet,  a  judgment  there  is  virtually  the  judgment  of  the  whole  parliar 
ment    Vide  Sal.  510. 

But  error  does  not  lie  in  parliament  upon  a  judmientin  C.  B*  before 
it  be  affirmed  or  reversed  m  B.  R.   Seld.  3  vol.  2  F.  1526.    Skin.  523. 

(L  2.)  How  the  proceeding  shall  be :  — «The  petition. 

Before  error  in  parliament,  there  ooAt  to  be  a  petition,  and  alicence 
mider  the  king^s  hand.     Per  Coke,  2  fiul.  162. 

Upon  a  petition  to  the  king  in  French  or  English,  and  hisjlatjusti'' 
tioj  a  writ  of  error  goes  to  the  Ch.  J.  of  B.  R.  to  remove  the  record 
in  prasens  parUamentum.    4  Inst.  21.    1  H.  7*  19.  b.   H.  Pari.  la.. 

Then  the  Ch.  J.  brings  the  roll,  and  a  transc^pt  of  it»  to  the- house 
of  lords,  and  there  leaves  the  transcript,  after  it  has  been  examin^  with 
the  XY>11,  and  returns  with  the  roll  itsdf.  4  Inst  21.  1  RoL  lA.  2  BuL 
162.    Vide  Pleader,  (3  B 13.) 

And  with  the  transcript  leaves  the  writ  of  error,  and  the  bill  or  pe- 
tition upon  which  it  was  allowed*    1  H.  7.  19.  b. 

And  it  is  sufficient  under  the  seal  of  Ch.  J.  though  the  writ  of  error 
commands  the  court  to  send  the  record  sub  sigillo.    R.  1  Rol.  14. 

(L  S.)  Assignment  of  errors. 

[Matter  of  feet  cannot  be  assigned  fot  error  in  the  house  of  peexsk 
Ld.  tlaym.  15.] 

After  the  transcript  is  delivered  by  the  Ch.  J.,  into  parliament,  the 
plauitifF  in  error  assigns  his  errors.     2  Sand.  224.    (Vide  4  Inst.  21.) 

And  the  errors  ought  to  be  in  writing,  and  left  with  the  derk  of  the 
parliament.     IH.  7.  19.b. 

When  ertors  are  assigned  in  parliament,  a  scire  facias  issues  against 
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the  party,  returnable  at  the  same  or  a  subsequent  parliament.     4  Inst. 
21.     Sdd.  Sv<J.     2P.  1J26. 

And  the  plaintiff  shall  show  the  errors  in  his  bill  upon  which  he  prays 
the  scire  facias.    4  Inst.  23.    Ha.  J.  P.  20. 

(L  4.)  Plea  to  the  error  assigned. 

After  errors  assigned,  the  defendant  shall  plead  in  nuUo  est  erratumm 
2  Sand.  224. 

Vide  Pleader,  (S  B  18,  19.) 

If  error  in  fact  be  assigned,  it  shall  be  sent  to  B.  R.  to  be  tried. 
Skin.  523. 

(L  S.)  Judgment 

The  usage  is,  that  the  lords  only  in  the,  upper  house  give  judgment 
upon  a  writ  of  error.     H.  Pari.  19.    Vide  ante,  (L  1.) 

So,  always  where  the  commons  are  petitioners,  the  judgment  shall  be 
by  the  king  and  the  lords.    H.  Pari.  26, 27. 

And  the  lords  ought  to  give  the  same  judgment  which  ought  to 
have  been  given  by  the  court  that  gave  the  first  judgment.  Vide 
Pleader,  (S  B.  20.) 

And,  therefore,  if  the  lords,  upon  error  in  ejectment,  reverse  a 
judgment  in  B.  R.  given  for  tlie  defendant,  and  that  the  plaintiff  be 
restored,  B.  R.  shsSl  not  give  judgment,  that  the  plaintiff  recover  his 
term ;  but  before  a  remittitur  entered  upon  the  roU,  application  may 
be  made  to  the  lords  to  give  a  complete  judgment  R.  Ca.  Pari.  57. 
4  Mod.  127. 

(L  6.)  Adjournment  to  parliament* 

So,  by  the  common  law,  a  case  of  difiicul^  might  be  adjourned 
into  parliament  profter  difficuUatem.  Co.  L.  72.  a.  4  Inst  105« 
2  Inst  408.     Cot  Abr.  SO. 

And  after  a  determination  there,  a  writ  shall  be,  commanding  the 
judges  to  give  judgment  accordingly.     Cot  Abr.  30. 

By  the  St  14  Ed.  3.  5.  a  prelate,  two  earls,  and  two  barons  shall 
be  chosen  every  parliament,  and  onnmissioned  by  the  king,  to  hear 
complaints  of  delays,  or  grievances  in  chancery,  B.  R.,  C  B.,  or  ex- 
chequer,  shall  cause  the  judges  of  the  court  where  the  delay  is  to 
bring  the  process  before  diem,  and  calling  the  chancellor,  treasurer, 
justices,  and  barons,  as  they  think  fit,  to  assist  them,  shall  make  a 
good  judgment,  and  send  to  the  iustices  where  the  pka  did  depend,  to 
give  judgment  accordinghr.     Seld.  3  voL  2  P.  1530. 

And  if  the  case  was  of  such  difficulty  as  they  could  not  determine  it, 
they  shall  bring  it  to  the  next  parliament,  where  accord  is  to  be  what 
judgment  shall  be  given ;  which  shall  be  sent  to  the  judges,  with  com-* 
mand  to  proceed  to  judgment  without  delay. 

By  which  statute,  the  adjournment  to  parliament  in  cases  of  difficulty 
was  affirmed.     Co.  L.  72.  a.  ^       . 

And  remedy  was  also  provided  against  delays  in  judgments.    Ibid. 

But  this  provision  was  only  for  intervals  of  parliament 

(L7.)Ap- 
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(L  7.)  Appeal  to  parliament ;  when  it  lies. 

So,  an  i^peal  lies  in  parliament  fix>m  a  decree  in  chancery.  Adm* 
Ca.  Pari.  15.  17.  20. 

And  it  lies  as  well,  where  by  the  decree  the  bill  is  dismissed,  as 
where  relief  is  given  without  cause.     Ca.  Pari.  18. 67. 69.  76. 

And  such  appeals  have  been  allowed  without  restraint^  since  21  Jac.  1 . 
Ca.  Pari.  81. 

They  were  allowed  by  the  commons  inter  Skinner  and  East-India 
Company.     Ca.  Pari.  81.     R.  Cont  by  the  commons.     Car.  2.  and 

Ann. 

And  they  are  claimed  by  the  lords,  though  a  member  of  the  house  or 
commons  be  a  parlr.  ' 

And  Coke  Ch.  J.  said,  that  a  defect  in  a  decree  shall  be  redressed 
only  by  a  reference  to  the  justices,  upon  a  petition  to  the  king.  1  RoL 
831. 

So,  an  appeal  lies  from  a  decree  in  chancery  in  Ireland  to  the  lords 
of  parliament  here;  and  not  to  the  parliament  in  Ireland.  R.  Ca. 
Pari  83. 

I  So,  it  lies  from  a  decree  in  chancery,  upon  exceptions  to  a  decree 
by  commissioners  for  charitable  uses.     Ca.  Pari.  110. 

So,  it  lies  upon  a  decree  by  the  delegates.  Ca.  Pari.  110.  Quaere? 
Cont.  2Ver.  118. 

So,  an  appeal  lies  from  a  decree  of  the  lords  in  the  parliament  in 
Ireland  to  the  parliament  of  England. 

But  the  lords  of  Ireland  denied  the  jurisdiction  of  the  lords  in  the 
parliament  of  Great  Britain;  and,  25  SepL  1715,  voted  that  he  who 
shall  make  such  ^peal  shall  be  an  enemy  to  his  country. 

[Vide  the  st.  Geo.  5.  which  declares  that  the  house  of  lords  of  Irelknd 
have  no  jurisdiction  to  judge  of,  affirm,  or  reverse  any  judgment,  3pc. 
there.] 

But  an  appeal  does  not  lie  to  parliament  upon  a  decree  in  chancery 
upon  the  statute  for  charitable  uses ;  for  by  the  statute  no  jurisdiction 
is  given  but  to  the  chancery.     2  Ver.  1 18. 

[Nor,  from  an  order  of  the  lord  chancellor  (entrusted  with  the  care 
of  idiots  and  lunatics,  by  the  kin^s  sign  manual)  touching  a  lunatic, 
but  to  the  kin^  in  council.    3  P.  W.  108.] 

After  an'  appeal  to  parliament,  if  the  parliament  be  prorogued,  the 
chancery  shall  proceed  in  the  account.     1  Ver.  344. 

(L  8.)  Accusation  in  parliament :  —  When  necessary. 

The  parliament  will  not  proceed  to  judgment  against  a  delinquent 
without  the  accusation  of  somebody.  Sela.  Jud.  Pari.  1 1.  (3  vol.  2  P. 
1591.) 

For  they  cannot  be  accusers  and  judges.  Seld.  Jud.  Pari.  1 1  •  (3  vol. 
P.  1591.) 

So^  they  cannot  join  with  the  commons  or  others  in  an  accusation. 
Seld.  Jud.  Pari.  12.  (3  vol.  2  P.  1591.) 

A  peer  cannot  be  mdicted  in  parliament.  Seld.  Jud.  Pari.  40.  (3  vol. 
2  P.  1602.) 

U  4  (L  9.)  How 
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(L  9.)  How  it  shall  be  made :  —  By  appeal. 

There  are  four  manners  of  accusation  in  parliament ;  1.  By  appeal ; 
2.  By  complaint,  or  petition ;  S.  By  information  of  the  attorney-gene- 
ral;  4*  By  the  commons ;  and  this  by  way  of  complaint,  or  imp^urh- 
mpnt.     Seld.  Jud.  Pari.  1 1.  (S  vol.  2  P.  1519.) 

One  peer  miffht  appeal  another  peer  in  parliament  for  treason,  &c. 
and  thereupon  deliver  his  gantlet  and  gaffes  for  his  proof,  and  pray  an 
answer,  and,  for  default,  judgment.  Sdd.  Jud.  Pari.  82.  (S  vol.  2  P. 
1634.) 

But  now,  by  the  st.  1  H.  4.  14.  such  appeals  are  abolished. 

And  also  all  impeachments  or  accusations  originally  by  one  peer 
against  another.  R.  by  the  judges,  and  afterwards  by  the  lords,  14  July 
1663.     Life  of  Clar.  215  —  222. 

(L  10.)  By  complaint :  —  Es  parte  regis,  S^. 

A  complaint  may  be  the  foundation  of  a  proceeding  in  parliament. 
1.  JBx  parte  regis*  2.  Ex  parte  dominorufn.  3.  On  the  part  of  the 
commons.  4.  Upon  the  complaint  or  petition  of  a  private  person. 
(Vide  Seld.  3  vol.  2  P.  1 59 1 .) 

As,  if  a  peer  petition  the  king,  and  by  the  king's  conunand  it  is 
referred  to  the  parliament ;  the  lords  will  proceed  upon  it,  without  an 
information,  or  other  foundation.  Seld.  Jud.  Pari.  54.  (3  vol.  2  P. 
1599.) 

So,  by  the  king's  command,  the  parliament  may  proceed  against  a 
peer  upon  a  process  aminst  him  in  another  court;  as,  in  the  court  of 
chivalry.     Seld.  Jud.  Pari.  57.  33.  (3  vol  2  P.  1609.) 

So,  upon  an  indictment  before  commissioners  removed  into  chan* 
eery,  and  by  mittimus,  to  parliament  Seld.  Jud.  Pari.  40.  59.  (3  voL 
2  P.  1606.) 

How  proceedings  shall  be  upon  a  complaint  to  the  lords  by  the  com- 
mons, vide  post,  (L  14, 15.) 

(L  1 1 .)  By  a  private  subject. 

A  complaint  by  a  private  person  is  not  usual  for  a  public  misde- 
meanor, except  where  he  has  an  interest  in  it.  Seld.  Jud.  Pari.  66. 
(3  vol.2  P.  1612.) 

As,  articles  were  exhibited  by  the  earl  of  Bristol  against  the  duke  of 
Buckingham  and  lord  Conway,  in  the  house  of  peers,  for  a  misde- 
meanor.    1  Rush.  262. 264. 

Articles  were  exhibited  by  the  lords  and  others  of  the  privy  coundl, 
and  two  judges,  to  the  king,  against  cardinal  Wolsev.    4  Inst  89. 

But  a  complaint  in  parliament  originally  by  a  private  subject,  peer, 
or  commoner,  against  another,  for  a  misdemeanor,  as  well  as  for  trea- 
son, is  now  illc^,  if  it  be  not  by  license  of  the  king^  or  by  his  attor- 
ney-general.    Life  of  Clar.  223. 

Yet  upon  complaint,  that  such  a  one  has  abused  the  house,  or  any 
peer,  the  house  may  examine  it,  and  inflict  a  punishment,  as  to  them 
seems  good. 

Upon  examination  it  appeared,  that  one  combined  to  charge  an  in- 
nocent person  for  words  in  slander  of  the  house ;  he  was  fined,  im- 

prisoned^ 
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prisoned,  and  set  in  the  pillory  by  order  of  the  peers,  without  trial  by  a 
jury.     2  Mod.  Ca.  340. 

(L  12.)  By  information. 

An  information  may  be  exhibited  to  the  parliament  by  the  king^s 
attorney-general  for  high  treason.  Seld.  Jud.  Pari.  84. 47.  (3  vol.  2  P. 
1600.5,6.) 

So,  for  any  misdemeanor. 

An  information  by  the  attorney-general  shall  be  exhibited  ex  officio* 

Or,  by  command  of  the  lords,  upon  a  complaint  of  the  commons, 
&c.  to  examine  them.  Seld.  Jud.  Pari.  14.  33. 62.  (3  voL  2  P.  1592. 
1599.) 

(L  13.)  By  indictment 

So^  if  an  indictment  be  against  a  peer  in  B.  R.  for  murder  or  other 
capital  crime,  it  may  be  removed  to  the  house  of  peeft;  by  certiorari^ 
and  there  tlie  proceedings  shall  be  upon  it. 

[A  peer  indicted  of  relony  and  murder,  and  tried  and  convicted 
thereof  before  the  lords  in  parliament,  ought  to  receive  judgment  for 
the  same,  according  to  the  provisions  of  the  act  25  6.  2.  Fost 
138.] 

[If  the  day  appointed  by  the  judgment  for  execution  should  lapse 
-  before  such  execution  done,  (which  however  the  law  will  not  presume,) 
a  new  time  may  be  appointed  for  the  execution,  either  by  the  high 
court  of  parliament  before  which  such  peer  shall  have  been  attainted, 
or  by  the  court  of  B.  R.,  the  parliament  not  then  sitting ;  the  record  of 
the  attainder  being  properly  removed  into  that  court.     Ibid.] 

Vide  post,  (L  16.) 

(L  14.)  By  accusation  of  the  commons :  —  By  petition. 

So,  the  commons  may  exhibit  an  accusation  to  the  lords  in  parlia- 
ment, by  petition  or  impeachment.     (Vide  Seld.  3  vol.  2  P.  1591.) 

The  conmions  may  exhibit  a  complaint  in  general  by  petition, 
without  naming  any  person  in  particular:  as,  a  complaint  of  the 
farmers  of  the  customs  for  extortion.  Seld.  Jud.  Pari.  12.  (3  vol. 
2  P.  1591.) 

« 

(L  15.)  How  it  shall  be  proceeded  upon. 

Upon  such  complaint  by  the  commons,  the  lords  may  order  that  the 
merdiants,  &c.  against  whom  the  complaint  was,  be  .  summoned,  and 
dieir  answer  heard.     Seld.  Jud.  Pari.  13.  (3  vol.  2  P.  1592.) 

If  upon  an  examination  of  a  complaint  anv  one  appears  criminal,  he 
shall  be  arraigned  at  the  suit  of  the  king;  for  when  an  accusation  by 
the  commons  is  general,  it  is  not  the  suit  of  the  commons,  but  of  the 
king.     Seld.  Jud.  Pari.  U.  (3  vol.  2.  P.  1592.) 

Or,  the  commons  may  afterwards  impeach  the  parties  discovered. 
Seld.  Jud.  Pari.  14.  (3  vol.  2  P.  1592.) 

(L  16.)  Arraignment :  —  A  peer,  how  tried. 

For  high  or  petit  treason,  or  felony,  or  misprision  of  treason,  a  peer 

shaU 
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sb&Il  be  tried  by  his  peers  in  pariiamoiti  uppn  an  impeadiment.    Vide 
Rush.  268.    Vide  IHgnily,  (F  1, 2.) 

So,  upon  fin  indictment,  if  the  king  constitutes  an  high  steward* 
4  Inst  23.     2  Inst  49.     H.  Pari.  23. 

And  the  lords  are  judges  whether  it  be  treason  or  not     4  Inst  23. 

But  the  bishops  shall  not  be  present  Ibid.  Sta.  153.a.  10  Ed  4. 
6.  b. 

And  the  number  of  peers  present  ought  to  be  twelve  or  more.  2  Inst 
49.     Sta.  153.  b.     3  Inst  28.  30. 

The  tAelperpares  is  of  great  antiouitY.     It  was  8  W.  1.     2  Inst  50. 

The  queen  consort,  or  aowa^,  snail  be  txied  per  pares.    Ibid. 

So,  all  women,  noble  by  burth,  or  marriage,  unless  since  the  mar- 
liage,  they  have  married  under  the  degree  of  nobility.  Ibid.  By  the 
St.  20  H.  6.  9. 

But  for  offences  under  treason,  felony,  or  misprision,  a  peer  shall  be 
tried  by  a  jury.    2  Inst.  49. 

So»  upon  an  appeal.    Ibid. 

So,  one  of  the  nobility  of  another  kingdom.     3  Inst  30. 

So,  all  under  the  d^;ree  of  nobility,  for  treason  or  felony.  By  the 
St  4  £d.  3.    2  Inst  50. 

And  the  indictment  shall  be  found  by  a  jury.   2  Inst  49.    3  Inst  28. 

And  if  the  indictment  be  found  against  a  peer  in  B.  R«,  or  removed 
thither,  he  may  plead  a  pardon  before  the  justices  there,  though  he 
shall  not  confess,  nor  plead  not  guilty  before  them.     2  Inst  49. 

So,  if  upon  an  indictment  he  does  not  appear,  process  shall  go  to  an 
outlawry ;  and  he  shall  be  outlawed  per  judicium  coronatorum.     Ibid. 

So,  by  the  st  25  £d.  3.  st  5. 2.  for  high  treason,  every  one  ought  to 
be  tried  by  people  of  his'  condition. 

And  where  the  st  35  H.  8.  2.  provides  for  the  trial  of  treason,  or 
misprision  of  treason  in  B.  R.,  or  upon  a  special  oonmaission  in  a 
counts  where  the  king  assigns,  it  was  enacted  diat  a  peer,  in  such  case, 
shall  have  his  trial  by  his  peers. 

So^  by  the  st  1  &  2  Ph.  &  M.  10.  (which  provides,  that  all  trials  for 
treason  shall  be  had  according  to  the  due  course  of  the  common  law), 
it  was  provided,  that  a  peer  indicted  should  answer  the  same  indictment, 
and  have  his  trial  by  his  peers. 

So,  by  the  st  5  El.  1  &  11.,  13  £1.  2.,  18  El.  1.,  and  23  El.  1.  for 
treasons  by  those  statutes. 

So,  by  the  st  27  El.  2.  and  3  Jac  4.  for  treasons  made  by  those 
statutes. 

So,  it  shall  be  in  all  cases,  where  a  new  treason,  or  felony,  is  made 
by  a  statute,  though  the  statute  does  not  expressly  provide  for  it    Sta. 

153.  b. 

A  peer  cannot  waive  his  trial  by  his  peers,  and  consent  to  be  tried 
by  a  jury.     R.Kelg.  56.    Vide  Dignity,  (F  1,  2.) 

And  if  he  will  not  put  himself  upon  his  peers,  judgment  shall  be 
,    against  him  as  a  traitor.     Kelg.  57* 

[Every  proceeding  in  the  house  of  peers,  acting  in  its  judicial  capa- 
city, is  a  proceeding  before  the  king  in  parliament^  and  the  house  is  the 
court  of  our  lord  the  king  in  parliament] 

[It  is  founded  on  immemorial  usage,  and  is  part  of  the  original  con- 
stitution.] 

[It 
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[It  b  qien  for  all  purposes  of  judicature  during  fhe  continuance  of  the 
parliament;  it  openeth  and  shutteth  with  the  session,  as  B.  R.  with  the 

tennO 

[Its  authority  is  indqicndent  of  any  special  powers  derived  firom  the 
crown.3 

[On  the  trial  of  a  peer  before  itf  for  a  capital  ofience,  whether  on 
impeachment  or  indictment,  it  is  the  same  court,  whether  an  o£Gicer 
with  the  title  of  steward  of  Fng^ni«jy  is  appointed  to  preside  during 
trial,  and  until  judgment,  or  not,  though  usual  and  expedient  to  make 
such  appointment]         , 

{&im  peer  votes  on  krar  as  well  as  fiict;  the  majority  detennines. 
The  high  steward  votes  only  as  a  peer.] 

[It  acteth  in  its  judicial  capacity,  in  every  order  touching  the  time 
and  place  of  trial,  putting  it  off  irom  time  to  time^  allowing  counsel 
or  not,  &C.  all  before  the  appointment  of  high-steward ;  it  has  di- 
rected in  what  manner,  and  bv  what  form  of  words,  he  should  be 
appointed,  [Lord  Danby,  and  the  five  lords.  Lord  Lovat.]  therefore 
its  existence  cannot  depend  on  that  appointment.  It  has  received  and 
recorded  a  prisoner's  confession,  which  amounts  to  a  coaviction  before 
his  appointment;  [Lord  Derwentwater.]  it  has  allowed,  prisoners  the 
benent  of  acts  of  general  pardon,  [Lord  Carwath,  Widdrington,  Salis- 
bury.] without  the  appointment  of  a  high-steward,  and  mer  the  com- 
mission dissolved.] 

[The  lords,  on  12  May  1679,  (on  the  proceedings  against  lord  Danby 
and  the  five  popish  lords,)  declared  that  the  office  of  high-steward 
upon  trial  of  peers  on  impeachments,  is  not  necessary  to  the  house  of 
peers,  but  that  they  may  proceed  in  such  trial,  if  an  high-steward  is  not 
i^pointed.]  ^ 

[The  commission  then  running  thus,  *^  ac  pro  eo  quod  offichan  senes-- 
challi  AngluB  {cujus  preserUia  in  hoc  parte  requiritur)  id  accepimus  jam 
vacat  s*  it  was  apprehended  this  implied  the  necessity  of  a  high- 
steward  ;  and  thererore  by  the  committees  of  the  lords  ana  commons  it 
was  agreed  the  commission  should  be  recalled,  and  a  new  commission 
issue,  with  these  words  instead  of  them ;  ac  pro  eo  quod  proceres  et 
magnates  in  parliamento  nostro  assemUati  nobis  humiliter  supplicaveruntf 
ut  seneschaUum  AngliiS  pro  hac  vice  constituere  dignaremur.  —  And  all 
commissions  since,  on  impeachments,  have  been  in  the  same  form.] 

[The  commissions  still  run  in  the  first  form,  on  indictments,  but  the 
lords  declare  that  the  appointment  of  a  high-steward  alters  not  the 
nature  of  the  court,  which  still  remains  the  court  of  peers  in  parliament: 
this  applies  to  indictments  as  well  as  impeachments.] 

[The  commission  recites  that  A.  is  indicted,  that  the  king  intends  he 
should  be  judged  before  himself  in  this  present  parliament ;  that  the 
office  of  steward  (whose  presence  is  required  on  this  occasion)  is  vacant ; 
and  appoints  B.  steward  for  this  time  to  execute  the  office,  with  all 
thin^  due  m  that  behalf.] 

[This  does  not  constitute  a  court  of  the  high-steward,  a  right  of  judi- 
cature, which  the  commission  supposes  to  be  in  a  court  then  subsisting 
before  the  king  in  parliament ;  be  is  to  preside  as  speaker  or  chairman 
during  trial,  and  dll  judgment;  and  in  that  respect,  and  no  other,  his 
presence  is  required.] 

[On  indictments,  before  the  high-steward  is  appomted,  they  order 

certio' 
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certiorari  to  remove  them.  It  is  made  retarnaUe  beKire  the  kmg  in 
parliament ;  it  is  received  and  read.  They  constnie  acts  of  parliament 
relating  to  the  conduct  of  the  court  and  the  right  of  the  subject  at  the 
trial,  and  make  resolutions  thereupon.     Lord  Kilmarnock's  case.] 

[Therefore^  though  the  office  of  high-steward  detennines  before  ex- 
ecution done  accorduig  to  the  judgment,  yet  the  court  of  peers  in  par- 
liament, where  that  judgment  was  given,  subsists  for  all  purposes  of 
jusdce  during  the  sitting  of  the  parliament,  and  may  therefore  appcHOt 
a  new  day  for  execution.    Foster,  1S8.] 

[Vide  ante,  (L  18.  Officer,  E5.)] 

[Peers  tried  in  full  parliament  are  entitled  to  the  benefit  of  7  W.  3. 
c.  8.  in  its  full  extent.    Foster,  149. 247.] 

(L  170  ^hat  number  of  peers  shall  be  required.     Vide 

Dignity,  (F 1,  2.) 

By  the  common  law,  twelve  at  least  of  the  peers  ought  to  be  present: 
for  a  verdict  by  a  less  number  of  peers  would  not  be  good.  R.  Mo.  622. 

And  if  more  peers  are  present,  the  verdict  shall  be  oy  the  nugorpart^ 
so  that  twelve,  at  least,  agree  to  it.     Kelg.  56.     R.  Mo.  622. 

And  therefore  it  was  usual  to  have  twenty-three  peers  at  a  trial,  at 
least     Kelg.  56. 

And  to  authorise  the  high-steward  to  summon  which  peers  he  pleases* 
Mo.  621. 

But  now,  bv  the  st  7  W.  3.  8.  on  every  trial  of  a  peer  or  peeress,  all 
the  peers  shall  be  summoned  twenty  days  at  least  before  trial ;  and  every 
one  appearing  (having  taken  the  oaths,  &c.)  shall  have  a  vote. 

Provided,  that  the  sai(J  act  extend  not  to  impeachments,  or  other 
proceedings  in  parliament  in  any  kind. 

[All  the  peers  and  spiritual  lords  are  summoned,  though  the  trial  is 
in  full  parliament     Foster,  247.] 

[But  summoning  the  peers  is  not  absolutely  and  indispens^ly  ne- 
cessary. D.  per  Foster  J. ;  for  the  act  provides,  that  every  peer  so 
summoned  and  appearing  shall  vote  in  the  trial,  which  must  mean 
throughout  the  tnal,  and  bishops  cannot  vote  to  condemn  or  acquit 
Foster,  248.] 

A  peer  cannot  challenge  any  peer  by  whom  he  ought  to  be  tried. 
R.  Mo.  621,  622.     Kelg.  54  in  marg. 

And,  therefore,  a  peer  shall  be  a  trier,  though  he  was  a  commissioner 
of  oyer  and  terminer,  before  whom  the  indictment  was  taken.  R. 
Kelg.  58. 

(L 18.)  Upon  an  impeachment  process  against  him. 

If  a  person,  charged  in  parliament  with  a  crime  or  misdemeanor, 
be  absent,  a  writ  shall  be  directed  to  the  sheriff  to  summon  him. 
4  Inst  S9. 

Or,  to  the  party  himself.  4  Inst.  39.  Seld.  Jud.  Pari.  106.  (3  voL 
2  P.) 

If  the  par^  cannot  be  found,  there  shall  be  a  writ  to  the  sheriff  to 
arrest  all  his  goods  and  chattels*  Seld.  Jud.  Pari.  23. 99.  (3  vol.  2  P. 
1596. 1624.) 

If  the  party  does  not  yet  appear,  there  shall  be  a  prodamation 
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throughout  all  the  khifldomy  that  he  appear,  otherwise  such  judffment 
will  be  given  against  him.     Seld.  Jud.  ParL  95.  (3  voL  2  P.  1621.) 

So,  sometiiiies  an  act  of  parliament  shall  be  made,  that  if  he  does  not 
surrender  himself  before  such  a  day,  he  shall  be  attainted. 

(L 190  ^^  yfliBt  manner  impeached. 

A  peer  may  be  impeached  in  parliament  by  articles  exhibited  at  the 
suit  of  the  kin^  by  the  attorney-general;  as,  against  the  earl  of  BristoL 
Rush.  24>9.     Vide  ante,  (L  12.) 

By  articles  exhibited  by  another  peer*    Rush.  254*. 

[One  peer  cannot  exhibit  to  the  house  of  lords  a  charge  of  high 
treason  against  another  peer.     R.  1  Chandl.  Lords,  59. 64.] 

So,  the  commons  may,  by  parol,  charge  a  peer  before  the  king  and 
lords.     Seld.  Jud.  Pari.  24.  (8  vol.  2  P.  1596.  1598,  1599.) 

Or  a  commoner.    (Vide  Sdd.  S  voL  2  P.  1598, 1599.) 

So,  before  the  lonls  at  a  conference.  Seld.  Jud.  ParL  30,  81,  S2» 
(8  vol.  2  P.  1598,  1599.) 

The  right  of  impeachment  by  the  commons  was  allowed  by  the  lords. 
20  June  1701. 

Upon  an  impeachment  by  parol,  the  lords  by  their  committee  may 
clraw  a  particular  charce,  and  deliver  it  to  the  party  accused.  Ibid. 

Or,  the  commons,  by  a  committee,  may  draw  a  particular  charge^ 
and  send  it  to  him.     Ibid. 

Or,  the  party,  being  a  peer,  upon  reportof  a  conference,  may  make 
answer,     ibid. 

But  the  most  usual  proceeding  is,  to  send  impeachment  by  some 
membeir  to  the  bar  of  the  lords,  and  aiierwards  to  ^diibit  articles.  Ibid, 

(L  20.)  In  what  form. 

In  the  proceedings  upon  an  impeachment  by  the  commons,  a  mem- 
ber attends  with  others  at  the  bar  of  the  lords,  there^  in  the  name  of  all 
the  conmions  of  England,  impeaches  such  an  one,  and  acquaints  the 
house,  that  the  commons,  in  due  time,  will  exhibit  particular  articles 
against  him,  and  maintain  them.     Lords'  Joum.  1.  '15  Ap.  1701. 

Though  the  commons  impeach  only  for  a  [Nurticular  grievance,  they 
may  afterwards  exhibit  other  articles  agamst  him.  Sel£  Jud.  ParL  21. 
(8voL2P.1595.) 

And  the  delivery  of  articles  is  not  necessary  till  the  par^  appears. 
Seld.  Jud.  ParL  28.  (8  voL  2  P.  1 596.) 

Except  where  the  comitions  will  file  them  upon  record  before.  Seld. 
Jud.  ParL  24.  (3  voL  2  P.  1596.) 

(L21.)  Articles  of  impeachment. 

If  ardcles  are  not  exhibited  against  the  lord  impeached,  the  lords  by 
message  remind  the  commons  of  it  Lords'  Joum.  5  May  1701. 
15  May  1701.     4  June  1701. 

But  the  commons  are  judges  of  the  proper  time  for  exhibiting  them. 
81  May  1701. 

Yet  the  lo^  claimed  a  power  to  limit  the  time.     4  June  1701. 

When  the  articles  are  prepared,  a  member  carries  them  to  the  lords. 
9  May  1 701 .     Lords'  Joum. 

But 
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But  they  are  not  read  by  the  commons  at  tlia  bar.  Lords'  Jotim. 
9  May  1701. 

Articles  of  impeachment  need  not  pursue  the  strict  forms  of  law. 
Seld.  Jud.  Pari.  22. 27.  (S  voL  2  P.  1595.  1597.) 

After  the  articles  are  read,  a  copy  of  diem  is  prayed,  and  awarded  to 
the  lord  impeached     Lords'  Joum.  9. 24.     Ray.  S82. 

And  a  day  given  to  him  to  answer.    Ray.  882. 

(L  22.)  When  committed  upon  articles,  or  not* 

In  an  impeachment  for  a  misdemeanor,  the  lord  impeadied  does  not 
find  security.  Librds*  Joum.  9  May  1701.  Seld.  Jud.  ParL  101*  (8  toI. 
2  P.  1624.) 

Nor,  shall  be  cc»nmitled  upon  common  fiune^  without  a  spedal  matter 
against  him.    Seld.  Jud.  Pari.  29.  (8  vol.  2  P.  1598.) 

Nor  shall  be  committed,  whether  he  be  a  peer  or  a  commoner,  till 
judgment  against  him.    Seld.  Jud.  ParL  98.  (8  vcL  2  P.  1 624.) 

S>,  a  peer  may  continue  in  his  place,  except  upon  debate  of  his  own 
cause,  till  judgment.     Seld.  Jud.  Par.  98. 101.  (8  roL  1624,  1 625.) 

But,  where  an  impeachment  is  for  a  capital  offence,  he  shall  be  com- 
mitted to  custody.    Seld.  Jud.  Pari.  97.  (8  vol.  2  P.  1624.) 

Yet,  the  commitment  will  sometimes  be  omitted,  at  the  discretion  <3i 
the  lords*     Ray.  882. 

And  where  an  impeachment  is  for  high  treason,  generally,  without 
special  matter,  it  is  usually  omitted.  It  was  omitted  in  the  case  of  lord 
Clarendon,  though  the  commons  complained  of  it.  Life  of  Clar.  251 
—802. 

So,  if  a  commoner  be  impeached  for  a  misdem^mor,  upon  his  answer, 
he  may  be  required  to  find  surety  for  his  attendance.  Seld.  Jud.  Pari. 
98.  (8voL2;p.  1624.) 

And  he  may  be  committed  for  his  refusal,  or  till  bail.    Ibid. 

So^  if  he  be  in  custody  before  impeachment,  he  shall  answer  thore. 
Sdd.  Jud.  Pari.  101.  (3  vol.  2  P.  1625.) 

So,  if  committed  for  treason,  he  may  be  bailed  by  the  lords,  with  the 
king's  licence.     Semb*  Life  of  Clar.  258.  257* 

•  (L23.)  Answer. 

After  answer  by  a  lord  impeached,  a  copy  of  it  b  ihade,  and  sent  to 
the  commons.   Lords'  Joum.  14. 24. 

Then  the  lord  impeached  may  petition  for  counsel.  Lords'  Jouni. 
8  Jan.  1680. 

And  for  his  trial. 

The  answer  does  not  observe  any  strict  form.     Rush.  274. 

He  may  submit  himself  to  the  king's  mercy.  (Seld.  8  vol.  2  P.  1419.) 

Or,  plead  not  guilty  to  the  whole. 

Or,  an  act  of  pardon  as  to  one  article,  and  not  guilty  to  the  residue* 
8  Rush.  1374. 

(L  ^.)  Replication,  &c. 

After  answer,  the  commons  join  issue  by  replication.     SS  May 

1701. 

And 
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And  may  consider  whether  they  will  reply  or  not  SekL  Jud.  ParL 
199.  (3  vol.  2  P.  1628.) 

If  the  commons  delay  a  replication,  the  lords  remind  them  of  it. 
21  May  1701. 

But  upon  an  information  ex  parte  domini  regis^  the  commons  cannot 
reply,  or  demand  that  the  defendant  shall  be  put  to  his  answer.  Seld. 
Jud.  Pari.  109.  (3  vol.  2  P.  1628. 1631. 118.) 

So,  upon  an  impeachment  if  the  commons  do  not  reply,  the  lords 
may.     Ibid. 

So,  to  the  replication,  the  defendant  may  rejoin,  &c. 

After  issue  joined  in  capital  cases,  sometimes  a  committee  has  been 
appointed  of  both  houses,  viz.  lords  and  commons,  to  adjust  the  preli- 
minaries of  the  trial. 

Sometimes  omitted. 

And  in  the  case  of  a  misdemeanor,  refused,  though  desired  by  the 
conmions.    6,  10,  17  June  1701. 

(L  25.)  Witnesses. 

The  witnesses  are  sworn  in  the  house,  and  examined  by  a  committee 
upon  interrogatories  aereed  in  the  house,  or  at  the  discretion  of  the 
committee.     Seld.  Jud.  Pari.  123.  (3  voL  2  P.  1632.) 

Or,  are  examined  mod  voce  at  tlie  bar,  upon  the  tnal.    16  June  1701. 

If  witnesses  are  examined  upon  interrofl;atories,  the  party  accused 
shall  have  li  copy  of  the  depositions  pro  and  con.,  after  publication,  in 
convenient  time  before  the  hearing.     Rush.  267. 

If  examined  viva  voccy  the  impeached  lord  may  cross-examine. 
16  June  1701. 

(L  26.)  Trial- 
After  issue  joined,  a  day  shall  be  appointed  for  the  trial  of  the  im- 
peached lord. 

And  the  lords  claim  a  power  to  appoint  what  day  they  please,  though 
the  commons  insist,  that  there  ought  to  be  a  previous  signification  of 
their  assent    4  &  9  June  1701. 

And  to  do  justice  by  the  acquittal,  or  condemnation  of  the  peer,  in  a 
reasonable  time.    20  June  1701. 

At  the  trial,  the  articles  shall  be  read,  and  then  the  answer,  and  then 
the  evidence.  .  16  June  1701. 

A  lord,  being  a  witness,  shall  be  sworn  by  the  chancellor  at  the  table, 
and  shall  give  his  evidence  in  his  place.     Ibid. 

A  commoner  shall  be  sworn  by  the  clerk,  at  the  bar,  and  tiiere  shall 
give  his  evidence.    Ibid. 

The  commons  ought  to  be  present  before  the  peers;  and  none  shall 
be  covered  but  a  peer.    Ibid. 

If  a  peer  or  manacer  for  the  commons,  would  have  any  question,  he 
ought  to  pray  that  the  chancellor  ask  it.    Ibid. 

If  a  doubt  arises  at  the  trial,  no  debate  shall  be  in  court ;  but  it  shall 
be  adjourned  to  the  house.    Ibid. 

If  several  are  impeached,  the  commons  may  proceed  as  they  please ; 
and  therefore^  they  may  try  which  they  will  first.    4  &  9  June  1701. 

No 
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No  peer  impeached  for  a  misdemeanor,  ought  to  be  without  the  bar. 
R.  12  June  1701. 

Nor  shall  be  precluded  of  his  vote  in  any  case,  except  bis  own  trial. 
12  June  1701. 

(L  27.)  When  counsel  &c.  allowed. 

A  peer  shall  have  counsel  in  a  cause  criminal,  or  capital.     R.  Rush. 

268. 

In  all  cases  of  misdemeanor.     Seld.  Jud.  Pari.  lOS,  &c.  (S  vol.  2  P. 

1625,  1626,  8tc.) 

And  the  counsel  assigned  has  been  imprisoned  for  refiisaL  I  Clar.  379. 

So,  the  defendant  in  a  case  of  misdemeanor,  shall  have  a  copy  of  the 
articles.     Semb.  Seld.  Jud.  Pari.  107.  (S  voL  2  P.  1627.) 

But  in  an  impeachment  for  treason,  or  felony,  counsel  has  not  been 
allowed.     Seld.  Jud.  Pari.  102,  &c.  (S  vol.  2  P.  1625,  1626,  Sec.) 

Yet,  in  these  cases  counsel  may  be  allowed  at  the  discretion  of  the 
lords.     Ray.  382. 

[By  St.  20  G.  2.  c  30.  all  persons  impeached  of  hi^^h  treason,  whereby 
corruption  of  blood,  or  for  misprision  of  it,  shall  maxe  their  fuU  defence 
by  two  counsel.]     • 

(L  28.)  Causes  of  impeachment :  —  For  treason. 

The  duke  of  Suffolk  was  impeached  for  high  treason,  28  H.  6.  Vide 
Art.  1,  2,  3.     Seld.  Jud.  Pari.  27.  (3  vol.  2  P.  1597.) 

For  high  treason  in  subverting  the  fondamental  laws,  and  introducing 
arbitrary  power.   Lord  Finch,  Sir  Robert  Berkley,  Lord   StrafforcL 

2  Rush.  606.     3  Rush.  1 365.     (Vide  Rush,  part  3.  vol.  1 . 1 36. ) 

(L  29.)  For  neglect  of  office :  —  As  an  ambassador. 

The  duke  of  Suffolk  was  impeached,  28  H.  6.  for  that,  being  ambas- 
sador, he  consented  to  the  delivery  of  divers  towns  to  the  king  of  Frances 
without  the  privity  of  the  other  ambassadors.    Vide  Art.  4.    (Vide  Seld. 

3  vol.  2  P.  1597.) 

The  earl  of  Bristol,  that  he,  being  ambassador,  gave  false  informations 
to  the  king.     1  Rush.  249. 

That  he  did  not  pursue  his  instructions.    Art.  2.     1  Rush.  250. 

That  he  pursued  his  embassy  for  his  own  profit  only.  Art.  4. 
1  Rush.  250. 

Cardinal  Vi^olsey,  that  he  made  a  treaty  between  the  pope  and  the 
king  of  France,  when  ambassador  to  H.  8.  without  the  privity  of  bis 
kmg.     4  Inst.  89. 1 56. 

That  he  joined  himself  with  the  king.    4  Inst  90. 

(L  SO.)  Privy  councillor. 

The  earl  of  Bristol  was  impeached,  2  Car.  that  he  counselled  against 
a  war  with  Spain,  when  that  king  affronted  us,  to  the  dishonour  and 
detriment  of  the  realm.     Art.  S.     1  Rush.  250. 

That  he  advised  a  toleration  of  papists.     1  Rush.  251. 

That  he  enticed  the  king  to  popery.     1  Rush.  252. 262. 

Michael 
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,  _    <. 

Michael  de  la  I^oole  was  impeached,  10  R.  S.  that  he  incited  thd 
kuig  to  act  against  thd  advice  of  parliaments.  Sdid.  Jud.  Pari.  25. 
(3  vol.  2  P.  1596.) 

The  Spencers,  that  they  gave  bad  counsel  to  the  king.     4  Inst  54. 

The  earl  of  Orford,  that  he  advised  a  prejudicial  peace.  8  May 
170L 

Lord  Findi^  that  he,  being  speaker  6f  the  commons,  refused  pro* 
ceeding  in  the  houses 

(LSI.)  Admiral. 

The  duke  of  Buckingham  was  impeached,  for  that  he,  being  admiral^ 
n^ected  the  sa^uard  of  the  sea.     Rush.  308. 

The  earl  of  Orrord,  that  he  hazarded  the  navy,  and  had  neglected  to 
take  ships  of  the  enemy.     8  May  1701. 

(L32.)  Chancellor. 

Michael  de  la  Poole  was  impeached,  that  h^  being  chancellor,  acted 
contrary  to  his  dutv.     Seld.  Judi.  ParL  £6*.  (3  v<d.  2  P.  1596.) 

Lord  Somers, '  that  he  ratified  a  peace,  not  approved  by  the  parties 
concerned,  under  the  great  seal.     16  May  1701. 

That  he  put  the  great  seal  without  warrant.     Ibid. 

And  to  a  blank  coiiunission.     Ibid. 

That  he  made  unlawful  and  irregular  decrees  and  orders,  and  a  delay 
of  justice.     Ibid. 

Michael  de  la  Poole  was  impeached,  that  he  purchased  lands  of  the 
king,  which  he  had  procured  to  be  surveyed  uitder  their  value.  Seld. 
Jail  Pari.  24.  <3  vol.  2  P.  1596.) 

For  a  fraudulent  purchase  from  the  king.  Seld.  Jud.  Pari.  2&  (3  vol. 
2  P.  1596.) 

So,  John  Lord  Somers.     16  May  1701. 

(L  33.)  For  purchasing,  or  having  a  plurality  of  offices. 

The  duke  of  Buckingham  was  impeached  for  plurality  d  offices. 
^  Car.  Rush.  306. 

For  purchasing  of  offices.     Rushw  306.  334r. 

The  earl  of  Onord,  for  exercising  incompatible  offices.    8  May  1701. 

So,  the  lord  Halifax.     9  June  1701. 

(L  34.)  For  malefeajzance  to  the  king. 

The  duke  of  Buckingham  was  impeached  for  giving  a  medicine  to 
the  king  without  advice  of  the  physicians.     Rush.  351. 

(L  35.)  To  the  public  good. 

So,  the  Spencers,  father  and  son,  were  impeached,  for  that  they  pre- 
vented the  great  men  of  the  realm  from  giving  their  counsel  to  the  king 
except  in  their  presence.     4  Inst  53. 

That  thev  put  good  ma^trates  out  of  oS^ce^  and  advanced  bad.  Ibid. 

The  earl  of  Orford  was  impeached,  that  he  encouraged  pirates. 
S  May  1701. 

(L  36.)  For  procurement  of  illegal  patents. 

Sir  G.  Mompesson  was  impeached  for  the  procurement  of  patents 
<^  monopoly^  18  Jac.  Rush.  24.27.  Seld.  Jud.  Pari.  31.  (3  vol 
2  P.  1598.) 

VoL.V.  X  (L  37.) 
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(L  37,)  For  corruption  in  office. 

Lord  Bacon,  chancellor,  was  impeached  for  bribery.  18  Jac.  Rnalii 
28.     Seld.  Jud.  Pari.  SI.  (S  vol.  2  P.  1599.) 

The  duke  of  Buddngfaam,  tor  the  sale  and  purchase  of  offices.  Rush 
SS4. 

The  lord  Finch  for  unlawful  methods  of  enlarmig  the  forest,  when 
assistant  to  the  justices  in  eyre.  Art.  S.  (Vide  Kush.  part  3.  vol.  1. 
137.) 

For  threatening  other  judges  to  subscribe  td  his  opinion.  Art  4, 
5, 6.    Ibid. 

For  delivering  opinions  which  he  knew  to  be  contrary  to  law.  Art  7» 
Ibid. 

For  drawing  the  business  of  the  court  to  his  chamber.    Art.  8.   Ibid. 

(L  38.)  For  oppression  or  deceit. 

So,  an  impeachment  was  exhibited  for  several  extortions  and  deceits 
to  the  public.     Seld.  Jud.  Pari.  19.  (3  voL  2  P.  1694, 1595.) 
'  An  article  was  exhibited  against  cardinal  Wolsey,  for  exercising  le* 
gatine  authority  to  the  prejudice  of  the  prerogative^  and  oppressicxi  oF 
•ordinaries,  and  houses  of  religion.     4  IniBt  89. 

So,  against  the  earl  of  Qrford  for  converting  the  puUic  money  to  his 
'Own  use^  without  account    8  May  1701. 

(L  390  ^^^  regard  to  private  interest. 

So,  an  impeachment  was  against  the  earl  of  Orford,  that  he  procured 
from  the  lung  to  himself  exorbitant  grants  in  lands  and  money.  8  May 
1701.  —  So,  agahist  loid  Somers.     16  May  1701. 

For  taldng  money,  &c.  from  a  foreign  prince  without  giving  an  ac^ 
^unt  for  it    B  May  1701. 

For  selling  goods,  taken  as  admiral,  for  his  own  use^  without  aecount-^ 
inff  for  a  tenth  to  c^ers.    8  May  1701. 

Ix>rd  HalifioL,  for  obtaining  grants  of  estates  forfeited  for  rebellicm. 

9  June  1701. 

For  obtaining  grants  of  money  #hen  there  was  a  war  and  heavy  taxes. 

Ibid.   • 

And  grants  out  of  the  king^s  woods.    Ibid. 

(L40.)  Judgment  upon  an  impeachment: — By  whom  it  shall 

be  demauded. 

In  a  prosecution  by  the  commons  upon  an  impeachment,  &c.  it  bo- 
longs  to  the  commons  to  demand  the  judgment  Seld.  Jud.  Pari.  lS2f 
18S.  162. 176.     (S  vol.  2  P.  1648. 1658.) 

^     And  they  ought  to  be  present  at  the  answer  or  judgment  given. 
Seld.  Jud.  Pari.  158.  (S  vol.  2  P.  1647.) 

And'this  always  upon  a  judgment  in  capital  cases,  though  it  be  not 
upon  their  accusatioii.    Ibid. 

'  "  So,  judgment  upon  an  information  shall  be  demanded  by  |he  king's 
dounsd.     Seld.  Jud.  Pari.  176.  (8  vol.  2  P.  165S.) 

But  upon  a  judgment  by  the  lords  for  a  misdemeanor,  the  commons 
need  not  be  present,  unless  it  be  upon  their  impeachment  Sdld.  Jud. 
Pari.  162.  (8  vol.  2  P.  1649.) 

(L  41.) 
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(L  41.)  By  whom  given. 

Judgment  ilp6n  ail  accusation  in  parliament  belongs  to  the  lords  only*. 
Seld.  JucL  Pari  ISSw  (5  vol.  2  P.  1637.)    Hard.  155. 

And  it  is  sufficient  that  a  nuyority  of  the  lords  be  present  in  person 
or  by  proxy.    Seld.  Jud.  Pari.  144.  (S  voL  2  P.  1641.) 

In  cases  of  misdemeanor,  the  jud^ent  shall  be  by  the  lords 
spiritual  as  well  as  temporal.  Seld.  Jud.  Pari.  136. 148.  (3  vol.  2  P. 
16S8.  1643.) 

And  after  debate  between  them,  the  chancellor,  &c.  put  the  ques- 
tion to  the  youngest  baron,  and  so  to  each  seriatim^  who  answers  **  con- 
tend* or  "  not  content'*  Seld.  Jud.  Pari.  167.  (3  vol.  2  P.  1650.)  Vide 
Dimity,  [F  2.) 

Judgment  in  capital  cases  shall  be  pronounced  by  the  higfa««teward. 
Seld.  Jud.  PatL  1 77.  (3  vol.  2  P.  1 653. )    Vide  Diipiiy,  ( F  2.) 

In  cases  of  misdemeanor,  by  the  chancellor. .  Ibid. 

But  in  capital  cases,  the  lords  temporal  only  are  judges.  Seld.  Jud. 
Pari.  136. 149,  iuc    (8  vol.  2  P.  1688. 1643.) 

And  the  lords  spiritual  cannot  vote  in  any  matter  relating  to  it. 
Sdd.  Jud.  ParL  150.  &c.  (3  vol.  2  P.  1743, 1744,  &c) 

And  usually  absent  themselves  from  the  house  whra  a  ca{Mtal  offimce 
is  prosecuted  and  debated  before  the  parliament.    Ibid. 

Yet  their  absence  from  the  house  is  not  necessary.  Semb.  Seld.  Jud. 
ParL  153.  (3  voL  2  P.  1646.) 

[Lords  spiritual  may  vote  in  all  previous  Questions,  in  a  prooeediag 
in  fiill  parliament  in  a  case  of  blood.  Loras'  Joumal,  13  &  14  May 
1672.     Fost248.] 

[Lords  spiritual  never  were  or  could  be  summoned  on  a  couit  of  the 
hi^b-stewara ;  for  there,  in  all  points  of  law  and  practice,  he  giveth  the 
me  as  sole  judce  in  the  court.    Fost  248.] 

[The  St  7  W.  3.  c.  3.  does  not  give  the  lords  spiritual  any  right  in 
cases  of  Uood  which  they  had  not  before.    Ibid.]    ^ 

And  a  bishop  may  officiate  as  speaker  of  the  lords  during  the  trials 
&C.     Sdd.  Jud.  Pari.  156.  (3  voL  2  P.  1646.) 

So,  the  judges  ought  to  be  present  upon  all  trials  for  capital  offimces» 
for  their  advice.  Sdd.  Jud.  Pari.  164.  (3  voL  2  P.  1649.)  Vide  ante, 
(D  18.) 

(L  42.)  The  king's  assent,  when  necessary. 

SO)  to  the  judgment  of  the  lords,  in  capital  cases,  the  king^s  assent 
is  requisite.     SekL  Jud.  Pari.  136. 138.  iuc     (3  vol.  2  P.  1486.  1638, 

1639,  &c) 

But  the  king's  assent  is  sufficient,  though  the  kinff  be  absent,  if  h^ 
dgnifies  his  assent.    Seld.  Jud.  ParL  143.  (3  vol.  2  P.  1641.) 

Though  the  king  be  absent  at  the  trial,  debate,  &c.  Sdd.  Jud.  ParL 
146.  (3  voL  2  P.  1642.) 

So^  in  judgment  for  a  misdemeanor,  the  king^s  assent  is  not  necessaiy. 
Sdd.  Jud.  ParL  144.  {S  vd.  2  P.  1641.) 

So,  it  will  be  good,  though  the  king  dissents.  Semb.  Sdd.  Jud.  Pari. 
145.  (SV0L2P.  1642.) 
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(L  4S.)  What  the  judgment  shall  be  :  —  In  capital  cases* 

The  Judgment  by  the  lords  in  capital  cases  strictly  pursues  the  In^ 
of  the  land.     Seld.  Jud.  Pari.  168.  (3  voL  2  P.  1650,  1651.) 

And  cannot  omit  any  thing  materiaL     Ibid.  169. 

Nor  add  any  thing  to  iu    Seld.  Jud.  Pari.  1 70. 

But  the  form  of  the  judgment  for  the  same  ofience  at  common  law  is 
not  necessary.     Ibid.  169. 

And  for  treason  in  surrendering  of  casdes,  judgment  for  beheading 
only  was  given.     Seld.  (3  vol.  2  P.  1486.) 

(L  44.)  Judgment  by  the  lords,  upon  an  impeachment  for  a 

misdemeanor. 

The  lords  for  a  misdemeanor  have  pronounced  sentence  of  perpetual 
imprisonment.     18  Jac  Rush.  28. 

Imprisonment  at  the  Mug's  pleasure.     Seld.  Jud.  Pari.  171.  (3  vol. 

2  P.  16^2.)    3lngt.l48. 

Fine  and  ransom;  as  sir  G.  Mompesson.  18  Jac.  Rush.  28. 
LxL  Bacon.     Rush.  SI.    Seld.  Jud.  Pari.  171.  (3  vol.  2  P.  1488.  1652.) 

3  Inst.  148. 

Forfeiture  of  goods  and  lands  for  life,  upon  sir  G.  Mompesson. 
1 8  Jac.  Rush.  28.     Seld.  3  vol.  2  P.  1 51 8. 

Inbapacity  of  office,  &c.  upon  sir  G.  Mompesson.  18  Jac.  Rush  28* 
and  La.  Bacon.     Rush.  31.     Seld.  3  vol.  2  P.  1497.   *3  Inst.  148. 

Inaqmci^  to  come  near  to  the  king's  court,  upon  sir  G.  Mompesson* 
18  Jac  Rush. '28.     8  Inst  148. 

That  he  be  infamous  and  may  not  be  of  a  jury,  &c.  upon  Sir  O. 
Mompesson.     18  Jao.  Rush.  27. 

'  That  he  be  d^praded  of  laiighthood.     Sir  G.  Mompesson.     18  Jac* 
Rush.  27. 

That  he  be  not  pardoned  hy  the  king.    Ibid. 

Perpetual  banishment.  Sir  G.  Mompesson.  18  Jac.  Rush.  28.  Sdd. 
3  vol.  2  P.  1505. 

That  he  make  satisfaction  to  the  party  oppressed,  &c.  Seld.  Jud. 
Pari.  173.  (3  vol.  2  P.  1652.) 

That  his  fraudulent  purchase  shall  be  annulled.     Ibid.  174. 

So,  if  he  be  a  peer,  that  he  never  shall  take  his  seat  in  parliament. 
Lord  Treasurer,  M.  3  Inst.  148. 

(L  45.)  Execution. 

After  judgment  in  capital  cases,  it  shall  be  commanded  to  the  earl 
marshal  to  do  execution,  and  to  the  mayor,  aldermen,  and  sheriffs  of 
London,  the  constable  of  tlie  Tower,  &c.  to  be  assistant.  Seld.  Jud. 
Pari.  182.  (3  vol.  2  P.  1659.) 

If  he  be  a  commoner,  to  the  marshal.     Ibid.  183. 

And  it  shall  be  in  the  power  of  the  king  alone  to  order  execution  to 
be  done. 

Or,  the  lords  may  issue  a  warrant  for  execution. 

So,  the  king  may  remit  all  the  parts  of  the  judgment,  exoqit  the 
beheading.    Adm.  23  Dec.  1 680. 

If  judgment  against  a  peer  for  a  misdemeanor  be,  that  he  be  im« 
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prisoned,  the  gentleman-usher  shall  have  charge  to  conduct  him  to  the 
prison.     Ibid.  185. 

If  against  a  commoner,  the  seijeant  at  arms  attending  the  great  seal. 
Ibid. 

And  it  shall  be  commanded  to  the  constable  of  the  Tower,  &c.  to 
receive  the  body.     Ibid. 

If  judgment  be  for  damages,  the  lords  may  appoint  how  they  shall 
be  levied.     Ibid.  187. 

If  they  do  not  appoint  a  remedy,  it  shall  be  in  chancery,  and  not 
elsewhere.    Ibid. 

By  the  St  12  &  13  W.  3. 2.  no  pardon  under  the  great  seal  shall  be 
pleadable  to  an  impeachment  by  the  commons  in  parliament. '  Vide 
post,  (L46.) 

^L  46.)  When  a  person  impeached  shall  be  discharged :  •^ 

By  pardon. 

If  the  offence  for  which  he  is  impeached  be  pardoned  by  an  act  of 
pardon,  the  pardon  may  be  pleaded  before  the  lords,.    Sho.  100. 

And  it  ought  to  be  there  pleaded,  for  if  he  be  sent  to  B.  R*  by 
habeas  corpus^  the  court  will  not  take  conusance  of  it,  when  the  comipit- 
ment  was  judicial! v  by  the  lords.     R.  Sho.  100.     Carth.  132. 

Though  the  parliament  be  adjourned  or  prorogued.  Vide  Carth.  1  ^2^ 
Sho.  100.  • 

But  by  the  st.  12  &  1.3  W.  3.  2.  no  pardon  under  the  great  seal  is^ 
pleadable  to  an  impeachment  by  parliament. 

Nor,  before  this  statute.     Dub.  Hard.  155. 

If  an  attainder  be  by  the  common  law,  for  high  treason,  by  the 
St.  S3  H.  8. 20.  it  shall  be  of  the  same  effect  and  advantage  to  the  king, 
as  if  it  was  an  attainder  by  act  of  parliament. 

And  by  the  st  29  £1*  %  an  attainder  for  higK  treason,  where  the 
par^  is.  executed,  shall  not  be  reversed  for  error. 

If  the  attainder,  be  confirmed  by  parliament,  a  petition  for  mercy 
ought  to  be  exhibited  to  the  parliament     H.  Pari.  19. 

(L  47.)  Recognizance  taken  by  parliament. 

So,  the  parliament  has  authority  to  take  a  recognizance  sedente  par^^ 
hamento.     1  H.  7.  20.  a. 

(L48.)  Where  the  lords  have  no  original  jurisdiction. 

[The  lords  have  no  original  jurisdiction  in  any  case.  Semb. 
Ld.  Raym.  15.] 

But  the  lords  in  parliament*  have  no  original  jurisdiction  of  any 
matter  mixed  with  fact ;  for  it  ought  to  come  to  them  gradatimi  for 
they  are  the  last  resort.     Sal.  51 1. 

And  therefore,  they  cannot  determine  originally  the  right  to  goods 
or  inheritance.     Sal.  512. 

Vide  ante,  (K). 

(M)  Continuance  of  parliament 

If  the  king  will  not  have  the  parliament  begin  at  th^  return  of  the 
writ  of  summons,  it  may  be  continued  by  writ  till  another  day,  1  And. 
295.    Vide  ante,  (El.)  —  post^  (N— O  1,  2.  —  P.  1, 2.) 

X  3  (N)  ad. 


aiO  PARLIAMENT. 

(N)  ^Diournntcnt  of  parliament 

The  bouse  of  oommoiis  is  a  distinct  eoort,  and  is  not  ai^onrned  bjr 
the  adjournment  of  the  upper  house.    4  Inst.  28. 

And  this  house,  by  the  speaker,  with  theassent  of  thehouse^  adjoniaa 
Itself.     4  Inst.  22.     tLParL89. 

The  king  claimed  the  sole  power  to  adjourn  the  parliament.  IS  Jac 
Rush.  S5.    But  it  was  disallowed  by  the  conmions.    4  Car.  Rush.  587. 

But  the  Idng^  by  letters  patent,  may  a^oum  the  parliament  after  the 
sessions  begun,  as  wdl  as  the  house  itself:  and  by  sudi  adjournment 
all  matters  continue  undetermined.    D*£w.  318.  S45. 

And  so  it  was  27  El.    Vide  the  form  of  the  letters  patent.  D^Ew.  818. 

And  such  adjournment  may  be  by  commissioners,  as  it  was  28  &  29 
JEL  lyEw.  S82.    4  Inst  7. 

Or,  by  the  king  in  person.    iyEw.551. 

8o^  thekini^  by  the  speaker,  commanded,  that  the  house  be  adjourned 
to  a  subsequent  day.    2  Rush.  608. 

Yet,  an  adjournment  of  the  upper  house  by  the  chancellor,  with  the 
command  and  in  the  presence  or  the  king,  is  not  an  adjournm^t  of  the 
house  of  oommiHis.    D* Ew.  550. 62 1 . 

Or,  by  the  king  himsel£    D^Ew.  551. 

AJmiiori^  if  by  the  chancellor^  without  the  special  command  of  the 
king.    Ibid. 

bo^  the  speaker  ou^t  not  to  adjourn  the  house  by  the  king^s  com* 
raaod,  without  the  assent  of  the  house.    R.  16  Car.    3  Rush.  1 137. 

[39  G.  3.  St.  2.  c.  14.  respecting  the  power  of  the  king  to  summon 
parliament  after  an  adjournments] 

(O)  Iprocogatioiu 

(O  1.)  Of  what  effect  it  shall  be. 

None  can  prorogue  the  parliament  but  the  king.    Co.  L.  110,  a. 

The  prorogation  makes  a  sesaon  of  parliament    4  Inst  27. 

And  all  biUs  which  had  not  the  royal  assent  begin  de  noco  at  the  next 
meeting  of  parliament    4  Inst  27.    H.  Pari.  38. 

So,  all  orders,  and  every  thinr  before  them,  determine,  except  a 
scire  JadaSf  and  a  writ  of  error,    rer  Cur.     17  Car.  2.     1  Lev.  165. 

So^  a  writ  of  error  shall  be  discontinued  by  a  prorogation.  1  Vent  31  • 
1  Sid.  413.    Vide  p<»t,  (P  2.)  , 

And,  if  a  new  writ  of  error  was  taken  teste'd  the  last  day  of  the 
parliament,  returnable  at  the  day  to  which  it  was  prorogued^  it  was 
doubted,  whether  it  was  not  discontinuef]  by  the  prorogation.  1  Vent  31. 

But  afterwards  the  law  was  dedared,  and  is  now  so  taken,  that  a  writ 
of  error  does  not  determine  by  a  prorogation  of  parliament'  R»  by.  the 
lords  in  parliament    2  Lev.  93. 

[37  G.  3.  c.  127.  respecting  the  power  of  the  king  to  summon  par- 
liament after  prorogation.] 

(O  2.)  How  prorogued. 

The  king  may  prorogue  the  parliament 

And  none  but  Uie  king  in  person,  or  bv  commission. 

The  form  of  the  commission.    Vide  Ix£w.  77*  94. 

But, 
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But,  though  it  be  by  prodamadon  jprorogued  to  a  certiun  day,  it  may 
afterwards  by  prodamation  be  assembled  in  the  mean  time.  As  the 
pariia^ment  19  Jac.  was  adjourned  to  8  Feb.  and  afterwards  assembled 
20  Nov.     Rush.  S9. 

The  parliament  19  Car.  2.  was  prorogued  to  10  Oct  1667}  and 
afterwanls  summoned  by  proclamation  for  the  25  July  preceding  upon 
account  of  a  war  with  Holhind :  and  because  peace  was.conduded,  it 
was  again  put  off  to  the  10  Oct     1  Sid.  338. 

(P)  Dt00olution. 

The  parliament  shall  not  be  dissolved  but  by  the  king..  Co.  L.  1 10.  a. 
Hut  62. 

The  king  shall  be  present  at  the  dissolution,  in  persion,  or  by  rejpre- 
sentation.     4  Inst  28; 

As  if  he  dissolves  it  by  commission :  as,  2  Car.  Rush.  399. 

The  form  of  the  commission.    Vide  D^Ew.  275.  380. 390^ 

But,  without  the  command  of  the  king  in  person,  signified  by  the 
chancellor,  &c.  or  bv  the  king^s  commission  os  letters  patent,  the.  par- 
liament cannot  be  dissolved.    D'Ew.  547. 

By  the  st  8  H.  5. 1.  the  parliament  was  not  dissolved  by  the  kins^s. 
setum  into  the  kingdom,  where  it  was  summoned,  and  held  by  ue 
guardian  (rf'the  kingdom.    4  Inst.  7* 

Nor,  by  the  St  4  Ann.  8.  s.  22. 

A  parliament  called  by  the  lords  justices^  by  arrival  of  the  king,  or 
queen  into  the  realm; 

Nor,  by  the  st  2  W.  &  M.  6:.  by  his  majesty's  voyage,  or  absence 
out  of  the  realm. 

Nor,  by  the  St  7  &  8,  W.  3;  15.,  4  Ann.  8»,  8c  6  Ann.  7.  s.  4.  bv 
the  d^th  or  demise  of  the  king^  mieen,  or  her  successors ;  but  shalk 
continue  to  act  ^or,  if  prorogued,  shall  immediately  convene  and  sit ; 
or,  if  none  in  Deing,  the  last  parliament  shall  convene  and  sit)  six 
months,  and  no  longer,  unless,  sooner  prorogued,,  or  dissolved  by  such 


When  the  parliament  is  to  be  dissolved^  the  commons  are  sum- 
mcmed  to  the  upper  house^  and  tiien  the  chancellor,  by  command  of 
the  king,  dissolves  the  parliament.     4  Inst.  28. 

B^  the  st  16  Car.  1.  T*  it  was  enacted,  that  the  parliament  should  not 
be  dissolved,  or  adjourned,  but  by  act  of  parliament 

And  that  parliament  was  declared  and  enacted  to  be  fully  dissolved 
and  determined.     [By  the  st.  12  Car.  2. 1.] 

So,  by  the  st  13  Car.  2. 1. 

By  st  6  W.  &  M.  2.  no  patrliament  shall  have  continuance  longer 
than  three  years,  firom  the  day  on  which,  by  the  writ  of  summons,  it 
is  appointed  to  meet  Which  by  the  st  6  Ann.  7.  s.  7.  extends  to  the 
parliament  of  Great  Britain. 

[By  the  st  1  G.  1.  st  2.  38.  idl  parliaments  may  have  continuance 
for  seven  years,  and  no  longer,  to  be  accounted  fix>m  the  day  on  which 
by  the  wnt  of  summons  such  parliament  shall  be  appointed  to  meet, 
unless  such  parliament  shall  be  sooner  dissolved  by  uie  king,  his  heirs, 
or  successors.] 

Every  parliameBt  determined  by  the  death  of  the  king. 

X  4  'ITiougk 
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Thoueb  tfaaie  were  a  statute  which  said,  that  it  shcrald  ncA  be  £9- 
solved  without  the  consent  of  both  houses,  without  express  words  lor 
die  continuance  after  the  death  of  the  king.  R.  14  Car.  2.  Kelg<  14. 
[Vide  the  statutes  quoted  above  which  provide  for  this.] 

[37  6. 3.  c.  127.  provides  for  the  case  of  the  demise  of  the  king  sub- 
sequent to  the  dissolution  or  expiration  of  a  parliament.] 

(P2.)  The  effect  of  a  dissolution. 

When  a  parliament  is  dissolved,  ^peals,  or  writs  of  error,  pending 
in  parlitoienty  do  not  abate  by  the  dissolution ;  but  the  next  parliament 
shaQ  proceed  upon  them  in  tfie  state  which  they  were  in  at  the  disso- 
lution, without  bq^ning  de  naoOn     Ray,  383. 

So,  an  impeachment  by  the  commons,  is  not  altered  by  a  dissolution. 
Ray.  383.  '  . 

r  or  the  proceeding  against  the  party  impeached  may  be  in  the  next, 
or  a  subsequent  parhament*     Cardi.  132. 

And  therefore,  the  party  impeached  shall  not  be  hailed  in  B.  R. 
after  the  dissolution,  Cont  in  Ld.  Danby's  case,  (Vide  Skin.  $6. 162.) 
Ace.  Carth.  132. 

Yet,  by  a  dissolution,  a  writ  of  error  is  suspended:  and  therefore,  a 
defendant  in  execution  shall  nof  be  bailed  Mpon  the  reoc^nizance  given 
upon  the  writ  of  error  in  parliament :  for,  if  there  should  be  a  di^lu- 
tion  before  judgment  affirmed,  the  party  would  be  at  large.  R.  by  all 
the  judges.     1  H.  7.  20.  a.     Vide  ante,  (O  1.) 

And  the  writ  itself  is  determined :  for  there  shall  be  another  writ  of 
error  at  the  next  parliament.     R.  2  Cro.  342. 

And  execution  shall  be  taken  in  B«  R.  upon  the  judgment.  R-  Ray.  5. 
R.  Jon,  66. 

(Q)  ^tman  of  parliament;  tD&at  letbaU  be. 

If  the  parliament  meets,  and  passes  any  statute,  that  makes  a  session. 
4  Inst.  28. 

So,  if  error  be  brought  there,  and  judgment  in  it,  though  no  statute 
passes,  it  is  a  session.     As,  18  R.  2.     4  Inst  28. 

But  if  no  judgment  be  given,  nor  act  passed,  it  shall  be  called  a  con- 
vention, but  not  a  session.  4  Inst,  28.  R.  Hut.  61.  2  Bui.  235.  237* 
1  Vent.  22.     H.  Pari.  38, 

Though  orders  are  made,  and  bills  agreed  on.     Hut  61, 

Thoiigh  bills  pass  each  house  of  parliament,  if  there  be  not  the  royal 
assent,  or  dissent     R.  I  Rol.  29. 

If  an  act  continues  to  the  next  parliament,  and  the  parliament 
begins,  but  is  dissolved  before  any  session  made,  the  act  is  not  deter- 
mined.    Ibid. 

If  an  act  passes  the  royal  assent,  the  session  4loes  not  conclude  till  a 
prorogation.     4  Inst.  27.     Ha.  Pari.  37, 

Or,  a  dissolution.     Ha.  Pari,  37* 

And,  for  avoiding  doubt  in  this  point,  bv  the  st.  1  Car.  7.  it  was 
enacted  and  declarea,  that  the  assent  of  the  king  to  that  or  other  acts 
shall  not  determine  the  session. 

And  the  same  provision  was  by  the  st  1 2  Car,  2.  d.  s.  7-  and  by  the 
St  22  &  23  Car.  2.  1.  s.  9. 

And  a  parliament  may  have  several  sessions.     Hut,  61^ 

Yet 
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Yet  each  session^  for  several  purposes,  shall  be  a  several  parliament 
in  law.     4  Inst.  27. 

(R)  Set  Of  parliament 

(R  1.)  Relates  to  the  beginning  of  the  session. 

Every  act  of  parliament  relates  to  the  first  day  of  the  session,  if  it  be 
not  otherwise  provided  by  the  act  itself.  4  Inst  25.  R.  PL  Com.  79. b. 
H.  Pari.  35.    [Ld.  Raym.  119.] 

And,  therefore,  if  an  act  takes  away  the  benefit  of*  clergy  for  an 
ofience,  the  felon  shall  not  have  his  clergy  for  an  ofience  committed 
after  the  first  day  of  the  session,  though  committed  before  the  royal  a&* 
sentgiven.     1  And.  295.  s 

CHie  relation  of  the  act  to  the  first  day  of  the  sessions,  obtains  even 
where  the  act  is  to  take  efiect  '^  from  and  after  the  passing  of  the  act." 
4  T.  R.  660.  662.  n.] 

[By  38  6.  3.  cIS.  the  time  of  receiving  the  royal  assent  shall  be 
indorsed  on  every  act,  and  from  such  date  only  shall  it  be  in  force,  un- 
less otherwise  declared.] 

[When  an  act  is  passed  to  supplv  an  omission  in  a  previous  act^  it 
has  relation  to  the  time  of  the  former,  being  of  tlie  same  session. 
2  Price,  881.] 

(R  2.)  How  long  it  shall  have  continuance. 

If  an  act  be  to  have  continuance  for  three  years,  and  fix>m  thence 
to  the  end  of  the  next  session  of  parliament,  it  shall  continue  to  the 
end  of  a  session  which  begins  after  the  three  years,  though  a  session 
within  three  years  continues  several  months  or  years  after  the  three 
years.     1  Vent  22. 

(R  3.)  What  shall  be  an  act  of  parliament. 

Every  act  of  parliament  ought  to  be  enacted  by  the  assent  of  the 
king,  lords,  and  conmions.  8  Co.  20.  b.  The  Prince's  Case.  4  Inst. 
25.     PL  Com.  79.  a.     Ha.  Pari.  31.     Vide  ante,  (G  21.) 

.And  therefore,  if  it  appears  to  be  passed  without  the  assent  (^  the 
commons,  it  shall  be  void.     Mo.  824. 

Or,  wi^out  the  assent  of  the  lords,  or  of  the  king.  PL  Com.  79.  a. 
Ha.  ParL  32.    Vide  ante,  (G  10.) 

So,  if  it  be  by  the  assent  of  die  king,  the  lords  spiritual  only,  and 
the  commons,  it  is  but  an  ordinianoe^  and  no  act  of  parliament. 
4  Inst.  2S* 

Or,  by  the  king,  the  lords  temporal,  and  commons.    Ibid. 

But  it  is  not  necessary  that  any  of  the  lords  spiritual  assent,  if  there 
be  a  majority  of  the  lords  assembled  in  parliament.  Seld.  3  vol.  2  P. 
1528. 

So»  if  all  the  spiritual  lords  assent  conditionaUy,  for  the  condition  is 
void.    4  Inst,  35. 

Or,  if  the  spiritual  lords  are  absent.     3  Rush.  1 344. 

8o»'  it  is  not  material  that  the  assent  of  the  king,  lords,  and  conunons 
be  particularly  expressed :  for  per  assensum  parliamentif  con^rehends 
the  assent  of  all.    Jon.  104. 

.    $Oj  if  by  the  roll  it  appears  that  the  bill  was  sent  to  the  lords  by  the 

commons. 
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oommonsy  with  a  proviso  annexed,  and  no  proviso  is  extant  upon  the 
record,  yet  it  Uiall  be  a  good  statute.    Hob.  1 10^ 

And  if  the  journal  of  parHament  be  variant  firom  the  record,  it  does 
not  prejudice^  for  that  is  no  record.    Hob.  1 10,  111.. 

So,  it  is  not  material  in  what  form  it  isexpressed:  for  it  may  be  in 
the  form  of  a  charter.    Co.  L.  9&     8  Co.  18,  19.    The  Prince's  Case. 

Or,  by  way  of  a  grant  by  the  kti^  in  parliament    Co.  L.  98. 

And  therdbre,  if  the  kmg  grants  per  consilium  Jidelium  subditorum^ 
and  it  has  alwaya  had  the  rq)utation  of  an  act  of  parliament,  it  is  suffi- 
cient   8  Co.  20.  a    The  Pnnce's  Case.    Jon.  108. 

So,  if  the  act  be  penned,  de  concUio  prailatorum^  comitum^  baranum  ei 
aliorum  de  regno  nostto  $tatuimm^  ifc.  Vide  8  Co.  20.  a.  The  Prince's 
Case.) 

So^  if  it  be  certified  a&  an  act  of  parliament  bv  the  chancellor  when 
mdtiel  record  is  pleaded,  and  a  certiorari  goes  to  nim  to  certify,  though 
the  royal  assent  be  not  eiqiressed..    S  Keb.  587< 

G^ieral  acts  are  always  inrolied  by  the  clerk  of  the  parliament,  and 
ddivoed  to  the  chancery,  which  inrohnent  in  chancery  makes  the  ori- 
ginal record.    R.  Hob.  109.    Vide  spte,  (6  22.) 

But  private  acts  are  not  inrolled  without  special  suit;  but  the  original 
bill,  with  the  assent  of  the  tords  and  commons,  and  royal  assent  in- 
dorsed, and  filed  and  labelled  with  the  other  bills  to  which  the  great 
seal  is  annexed)  which  remain  with  the  clerk  of  parliament,,  is  the 
record.    Hob.  109<. 


(R  4.)  What  noU 

But  acts  which  passed  in  padiament  before  time  of  memory  (which 
by  the  st  W.  1.  S8«  is  limitea  to  the  coronation  of  R..1.  who  benn  his. 
reign  6  July,  and  was  crowned  8  Sept.  1189,)  are  not  pleadable  as. 
statutes  or  acts  of  parliament    Hist  CI^S^  4:9  8tc. 

And  therefore,  aU  statutes  before  the  eonquest,  or  in  the  times  of 
W.  1.  W.  2.  H.  1.  Steph.  H.  8..  are  incorporated  and  part  of  the  com- 
mon law ;  but  if  they  should  be  found  ul  records  or  histories  they  ought 
not  to  be  reputed  as  acts  of  parliament.    Hist  C.  L.  3. 

So,  acts  which  upon  the  roll  or  recoid  appear  to  be  passed  without 
the  assent  of  the  loras  or  of  the  commons,  are  not  statutes.    Hob.  111. 

(R  5.)  How  it  shall  be  determined  whether  it  be  a  statute 

or  not4 

The  judges  ought  to  take  notice  of  a  general  law,  and  therefore 
ou^t  to  determine  whether  it  be  a  statute  or  n<^  Co.  L.  98^  b.  BGst 
cTjL.  16.     1  Lev.  296.    Dy.  93. 

And  dierefore  a  man  cannot  plead  ^hmd  tid  record.  8  Co.  28.  a. 
The  Prince's  Case. 

So,  it  shall  not  be  proved  by  a  joumaL    Hob.  1 10. 

Or,  alleged  that  the  assent  of  the  commons  was  conditional.    Mo. 

824. 

And,  therefore,  if  no  journal  or  record  of  it  be  now  extant,  the 
judges,  by  antient  pleas,  common  allowance*  &c.  may  determine  whether 
it  be  a  stiatute  or  not     Hist  C.  L.  16. 20. 

To  a  private  act,  if  it  be  not  prodoced  in  an  exemplication  under  seal, 

the 
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the  party  may  plead  md  Hel  record.    Hist  C.  L.  16.   8  Co.  28.  b.   The 
Prince's  Case. 

Vide  ante^  (G  92.  —  R  3.) 

(R  6.)  What  shall  be  a  general  act« 

All  acts  which  concem  the  king,  who  is  the  head  of  the  common- 
wealthy  are  general  laws  of  which  the  judges  will  take  notice  without 
pleadii^.     R.  8  Co.  28.  a.    The  Prince's  Case.    R.  4  Co.  13.  77.  a. 

So,  if  they  concem  the  queen,  for  she  is  the  king's  wife.  8  Co.  28.  hi 
The  Prince's  Case. 

Or,  the  prince,  for  he  is  the  eldest  son  of  the  king,  and  the  heir  appa- 
rent to  the  crown.     R.  8  Co.  28.  b.    Tne  Prince's  Case. 

And  therefore  the  st  2  R.  2.  5.  de  scandaUs  magnatum^  is  a  general 
law,  for  it  touches  the  prelates,  nobles,  and  great  officers  who  are  of  the 
king's  council.    R.  4  Co.  13. 

SOf  the  St  35  H.  8*  which  concerns  the  capacity  of  the  queen.  8  Co. 
28.  b.    The  Prince's  Case.    R.  PL  Com.  23 1 .  a. 

So»  the  St.  1 1  Ed.  3.  which  makes  the  prince  duke  of  Cornwall. 
8Co.28.b.    The  Prince's  Case. 

So^  a  statute  which  concerns  the  whole  spiritualty,  will  be  a  general 
law:  as,  the  St  21  H.  8.  13.     R.  4  Co.  76.  a.     lBrownl.208. 

So^  the  St  13  £1. 10.  and  18  £1. 1 1.  4  Co.  76.  a.  12Q.  b.  1  Brownl. 
208. 

So,  a  statute  which  concerns  all  officers  in  general :  as,  the  st. 
W.  1.  26.  that  no  sheriff  or  other  minister,  take  reward,  &c.  4  Co. 
76.  a. 

So,  a  statute,  which  concerns  trade  in  raieral.    4  Co.  76.  b. 

So^  the  st  1  Jac  22.  which  relates  to  woemakers,  8cc.  is  a  goiend 
law.    R.  Lut  1410. 

So,  the  st  2  Ph.  &  M.  1 1.  which  relates  to  woollen  weavers,  &C.,  for 
the  penalties  are  ^ven  to  the  king.    Skin.  429. 

8o^  a  statute  which  concerns  all  the  lords  generally;  as,  the  st 
Marl.  3.    4  Co.  76.  b. 

Scs  if  it  concerns  all  persons  ^^enerally,  though  it  be  i)ut  a  special  or 
particular  thing ;  as,  a  statute  which  oonoems  appeals  or  assises,  or  other 
particular  acticm.    Ibid.  ^ 

Elegit^  attaint,  &c    Ibid* 

The  st  Mert  6.  and  4  H.  7. 1 7.  concerning  wards.    Ibid. 

Thd  st  W.  2.  [vide  W.  1.  c  20.]  de  malefactoribus  tn  parciSf  and 
charta  dejbresta.    8  Co.  138.  b. 

The  st  22  Ed.  4.  7.  and  35  H.  8.  17.of  woods  in  forests,  diases,  &c. 
R.  8  Co.  138.  b. 

[Statutes  relating  to  trade  in  general  are  considered  public.  SecuSf 
ifto  aparticttlar  trade.     1  T.  R.  118.] 

(R  70  What  shall  be  a  private  act 

But  a  statute  which  concerns  only  a  particular  species  or  thing,  or 
person,  will  be  a  private  act,  of  which  the  ju4^  wiU  not  take  notice, 
without  pleading  it;  a8»  the  st  18  EL  6.  touchuig  the  colleges  only  in 
the  universities.    Eton  and  Winchester,  4  Co.  76.  a. 

[In  a  private  act  of  parliament  the  legblature  only  lends  its  aid  to  the 

agreement 
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agreement  of  the  parties  in  order  to  render  it  eilectual,  wh^i  any  public 
reason  stands  in  ^e  way.     By  Ld.  Mansfield,  Ch.  J.    DougL  406.] 

[It  is  a  rule  that  private  acts  of  parliament  introduced  only  for  the . 
settlement  of  particular  estates  ought  to  be  considered  only  as  common 
conveyances,  and  directed  by  the  same  rules  of  law.     By  Ld.  Hard- 
wicke,  Ch.  J.    1  T.  R.  9«.  n.  a,    1  Vent.  1 76.] 

[Private  acts  of  parliament  are  to  be  construed  according  to  the  inten- 
tion of  the  parties,  and  such  intention  must  be.  collected  from  the  words 
used  by  the  legislature,  without  doing  violence  to  their  natural' meaning. 
By  Lord  Kenyon,  Ch,  J.    2  T.  R.  705.] 

So,  the  St  1  El.  19.  which,  relates  to  bishops  only.  4  Co.  76.  a. 
R.  5  Co.  2.  a.  IS  Ed.  4.  8.  b. 

So,  the  St  2S  H.  6.  10.  which  relates  to  sheriflb  only.  4  Co.  76k  b. 
Cont.  per  two  Ch.  J.  1  Lev.  86.  Semb.  cont  per  Hale,  2  Lev.  103; 
Ace.  per  Mont  PI.  Com.  65.    Dy.  119. 

[It  is  now  decided  that  this  statute  is  a  public  act,  and  therefore  the 
court  will  take  notice  of  it,  though  it  be  npt  pleaded.  And  if  it  appear, 
in  a  declaration,  by  the  assignee  of  the  sheriff,  on  such*  bond,  that  the 
bond  is  void  by  the  provisions  of  the  statute,  the  ^court,  on  motion,  will 
arrest  the  judgment  after  verdict  against  the  defendant,  on  a  plea  of  nan 
est  factum.     2  T.  R.  569.] 

So,  a  statute  which  relates  to  licences  by  king  H.  6.  to  corporations*. 
R«  13  Ed.  4.8.  b. 

So»  the  St  1  W.  &  M.  l&for  toleration  of  dissenters.    R.  1  Sal.  168  ju 

So,  a  statute  which  relates  to  a  particular  place  or  town,  will  be  a 
private  law,  though  it  concerns  all  persons ;  as,  if  it  relates  to  such  a 
manor,  town,  &c    4  Co.  76.  b.  Skin.  350.. 

[So,  if  it  i^ates  to  a  particular  trade.     4  Co.  76.     I  T.  R.  185.] 

Or,  to  divers  particular  towns.     4  Co.  76.  b. 

Or,  to  one,  or  divers  particular  counties.    Ibid. 

So,  in  a  general  act  there  may  he  a  private  clause ;  as,  in  the  stc 
3  Jac.  5.  the  clause  which  gives  the  benefices  of  recusants  in  such  parti- 
cular counties  to  the  university,  is  a  private  law.     R.  10  Co.  57.  b. 

The  judges  will  not  take  notice  of  a  private  act,  unless  it  be 
plead,ed. 

Though  it  makes  void  all  proceedings  to  the  contrary  in  such  a  placCit 
R.  Skin.  350. 407. 

[An  act  private  in  its  nature,  but  declared  public  by  a  special  proviso, 
reciting  that  A.  is  proprietor  of  such  a  property,  does  not  invest  him 
witib  a  Detter  title  than  he  had  before.     3  B.  &  P.  565.'^ 

[Statutes  passed  on  the  petition  of  individuals,  are  considered,  private, 
in  point  of  construction.     8  T.  R.  468.] 

[Private  statutes  must  be  construed  with  reference  to  the  intention  of 
the  parties  concerned,  as  collected  firom  the  words  used.  2  T.  R.  705. 
And,  if  for  settling  estates,  they  must  be  construed  as  common  convey- 
ances are.     IT.  R.93.    Lofil.416.] 

[Notice  will  be  taken  only  of  that  part  of  a  private  act  which  is  pleaded. 
1  T.  R.  118.] 

(R  8.)  When  the  king  shall  be  bound  by  an  act  of  parliament. 

[Generally  speaking,' the  king  is  not,  in  his  royal  character,  bound  by 

*  any 
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imy  statute!  in  which  there  are  not  express  words  for  binding  him. 
3  T  R.  5^1.] 

[The  king  is,  in  respect  of  his  prerogative,  virtually  exempted  from 
every  act  imposing  a  duty  or  tax  upon  the  subjects.    l5.  3  T.  R.  522.] 

[The  king  is  never  comprehended  in  a  statute  under  the  word  "  party." 
Ld.  R.  1066.] 

If  an  act  speaks  of  the  king  indefinite,  being  named  in  his  politic 
capacity,  it  extends  to  all  his  successors.  R.  12  Co.  110.  R.  6  Co. 
27.  a. 

So,  to  a  queen,  if  the  crown  descends  to  a  female.     12  Co.  110. 

But,  generally,  the  king  shall  not  be  restrained  of  a  liberty  or  a  right 
which  he  had  before,  by  the  general  words  of  an  act  of  parliament, 
if  the  king  be  not  named  in  the  act  PL  Com.  240.  ST.  R.  521. 
Parker,  S. 

Yet,  if  a  statute  be  intended  to  ^ve  a  remedy  against  a  wrong,  the 
king^  though  not  named,  shall  be  bound  by  it:  as,  by  the  st.  32  H.  8. 
26.  to  prevent  a  discontinuance  by  the  husband  of  the  lands  of  his  wife 
during  coverture.     R.  2  Inst.  681.     D.  Parker,  5. 

So,  in  all  statutes  made  against  wrong  to  prevent  fraud,  or  the  decay 
of  religion,  the  king  is  bound.  R.  5.  Co.  14.  b.  D.  3.  F.  185.  in  socio. 
Parker,  4.] 

And  therefore,  the  king  shall  be  bound  by  the  st.  W,  2.  I  de  dams. 
5  Co.  14  b.     Parker,  5. 

So,  hf  the  St.  W.  2.  5.  against  tortious  usurpations.    Ibid. 

[By  the  restraining  acts  of  1  Eliz.  c  19.  and  13  Eliz.  c.  10.  D.  3  F. 
185.    Parker,  6.] 

[By  the  statute  of  Marlebridge,  of  distresses.     Parker,  5.] 

[So,  the  king,  though  not  named,  is  bound  by  acts  for  the  advance- 
ment of  religion,  or  of  learning,  or  providing  for  the  poor ;  as,  the  act 
10  Car.  for  uniting  livings  in  Ireland*     Str.  516.] 

(R.  9-  a.)  Repeal  of  a  statute  \  what  shall  be. 

An  act  t>f  parliament  may  be  repealed  by  the  express  words  of  a  sub- 
sequent statute,  or  by  implication. 

So,  if  a  subsequent  statute  contrary  to  a  former,  has  negative  words, 
it  shall  be  a  repeal  of  the  former. 

So,  if  a  subsequent  statute  enacts  a  thing  inconsistent  with  a  former : 
as,  the  st  1  &  2  rh.  8c  M.  st  2. 2.  which  says,  all  ecclesiastical  jurisdic- 
tion of  bishops,  &c.  shall  be  in. the  same  estate  as  to  process,  &c.  as  it 
was  temp.  H.  8.  repeals  the  st  .1  Ed.  6.  2.  which  says  process  shall  be 
in  the  kine's  name,  &c.     R.  12  Co.  8. 

So,  if  the  st  1  Ed.  6.  2.  be  repealed  by  the  st  1  &  2  Ph.&  M.  st  2. 2. 
and  this  is  repealed  by  the  st.  1  El.  1.  as  to  all  particulars  not  expressed 
nfterwards,  and  the  st  I  El.  revives  expressly  die  st  25  H.  8. 20.  which 
is  contrary  to  the  st  1  Ed.  6.  2.  the  st  1  Ed.  6.  2.  continues  repealed. 
R.  12  Co.  8. 

So,  if  a  subsequent  act  be  contrary  to  a  former  in  matter,  it  shall 
be  a  repeal  of  the  former,  though  the  words  are  aflSrmative:  as,  the  st. 
I  &  2  Ph.  &  M.  10.  that  all  trials  for  treason,  &c.  shall  be  according  to 
the  common  law,  is  a  repeal  of  the  st  33  H.  8.  23.  that  any  exaioined 
before  the  king's  counsel,  who  confesses  treason,  &c.  shall  be  tried  ii^ 
the  county  where  the  king  pleases.     R.  1 1  Co.  63.  a. 

The 
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The  St  1  Ed.  6. 14.  whidi  takes  away  dtaotriesy  isa  lepeal  of  tbe  at. 
W.  2. 41.  wbkh.  gives  ^cetsacU  de  cantor,     1 1  Co.  63.  a. 

Bat  a  later  statute,  general  and  affinnative,  does  not  abrogate  a 
fimner  ^rfuch  is  paitkular  t  as,  the  sL  5  EL  4.  that  none  use  a  trade 
without  being  apprentice^  does  not  take  away  4  &5  Ph.  &  If.  5.  that 
no  weaver  use,  fcc.     R.  6  Co.  19.  b. 

So^  a  subfequent  act,  which  may  be  leoondled  with  a  fiNmer,  dull 
not  be  a  repeal  of  it.    R.  11  Ca68,  64. 

As,  the  St.  16  R  2.  tf.  that  a  person  attainted  in  ptemunire  shall 
fivrfeit  all  lands,  does  not  repeal  the  St  i/idftwM^  as  to  lands  in  tail  against 
the  issue  in  taiL     11  Co.  69.  b» 

[It  is  a  general  rule  that  subsequent  statulesi  which  add  accumulatiTe 
.  penalties,  do  not  repeal  former  statutes.    Cowp.  S97.    6  Mod.  140.] 

Though  there  are  nq;atiTe  words ;  as,  the  st  1  &  2  Ph.  &  M.  10. 
that  all  trials  shall  be  according  to  the  course  of  the  common  law,  and 
not  otherwise,  does  not  takeaway  95  H.  8*2.  fcHr  trial  of  treason  be^^ond 
'  sea.    R  11  Co.6S.  a. 

[So,  the  bare  recital  in  stat  S  Jac  1.  c.  14.  is  not  suflSdent  to  rqieal 
the  positive  provisions  of  the  stat  2S  H.  8.  e.  5.  without  a  clause  of 
fqpeaL    By  Ashurst  J.    2  T.  R  365.] 

So,  an  act,  which  rqpeals  a  statute  by  which  another  was  r^)ealed» 
will  be  a  revivor  of  the  statute  which  was  repealed.    R.  12  Co.  7. 

So^  though  the  words  are,  that  no  statute  not  expressly  mentioned 
shall  be  revived,  if  therelqr  another  statute  is  revived  which  mentiona 
it  to  be  in  force :  as,  the  st  21  H.  8. 19.  of  pluralities,  being  mentioned 
to  be  in  force  by  the  st  25  H.  8.  21.  which  was  revived  by  the  st  1  £1. 
1. ;  though  it  says,  that  no  statute  repealed  b^  Che  1  &  2  Ph.  &  M.  st. 
2. 2.  shdU  be  in  force,  if  it  be  not  specially  revived. 

Yet  if  a  statute  be  r^ealed  by  several  acts,  a  rqpeal  of  one  act  and 
not  of  all,  does  not  revive  the  first  statute.     R.  12  Co.  8. 

[Subsequent  statutes,  which  only  add  accumulative  penaldes,  do  not 
repeal  former  statutes.    Cowp/  297.]  ^ 

[Statutes  cannot  be  repealed  by  non-user ;  though  where  the  .act  is 
ambiguous  user  and  non-user  may  go  &r  to  explam  it  2  T.  R  274. 
9  T.  R.  964|.     2  T.  R  958.] 

[A  statute  cannot  be  repealed  by  a  recital  in  anodier  statute. 
2T.R.958.] 

[Where  a  statute  superadds  penalties  to  a  common  law  offimoe,  it 
does  not  repeal  the  common  law  oflRsnce  ax\d  punishment     1  East^  149.} 

[  TR  9.  b.)  Other  matters.] 

[  A  statute  is  not  revived  by  the  expiration  of  a  tenqiorary  repealing 
statute.    9  East,  205.] 

[A  statute  reviving  a  temporary  act,  then  expired,  has  a  retrospective 
influence.    4  T.  R.  109.] 

[RegistratioB  of  a  statute,  ui  a  particular  county,  is  an  immaterial 
circumstance  to  the  statutes^  obligatoiy  force.    2  T.  R.  201.] 

[Clauses  limiting  thr  r^ts  of  the  crown^  are  repealed  bgr  subaequent 
statutes  Qidess  expressly  re-enacted.    1  Price,  498.] 

[The  crown  cannot  controul  a  statute:  thus,  not  by  its  licence. 

1  Taunt  2270 

[Where 
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[Wliere  a  Iransaction  is  made  void  by  statutei  to  protect  one  man 
firom  the  designs  ef  another,  it  is  utterly  void.  But  voidable  only^ 
^here  made  to  protect  the  rights  of  third  persons.    Q  T-  R.  60S.] 

[A  transaction  contrary  to  a  penal  statute,  is  void.     1  Taunt  ISl.] 

(R  10.  a.)  How  a  statute  shall  be  expounded. 

[Where  the  words  of  a  statute  are  doubtful,  general  usage  may  be 
-caUed  ui  to  explain  them ;  but  where  they  are  dear,  the  usage  of  a  par- 
ticular placjp  cannot  controul  them.     I  T.  R.  728.] 

(R  10.  b.)  According  to  the  intent. 

Every  statute  ought  to  be  construed  according  to  the  intent  of  the 
parliament:  and  therefore,  if  a  corporation  bembnamed,  if  it  appears 
that  it  was  intended,  it  is  sufficient  R.  10  Co.  57.  b.  Vide  Parols, 
<A  18.) 

AVhere  the  st  18  Ed.  1.  1.  quia  emptares  ttrrarunij  says,  every  one 
shall  hold  of  the  lord  paramount  secundum  quantitatem  terra  /  this  shall 
be  construed  according  to  the  value :  for  so  was  the  intent  PI.  Com. 
10.  57.  b. 

Though  it  be  a  penal  statute,    f  L  Com.  10.    Hard.  208. 

For  every  statute  ought  to  be  expounded,  not  according  to  the  letter, 
but  according  to  the  intent    2  Rol.  SI 8.     PL  Com.   S5S.  S6S. 

[In  the  construction  of  statutes,  the  ends  contemplated  are  to  be  con- 
AAssteL    S  M.&  S.  510.    2  T.  R.  161.] 

[If  the  enacting  words  can  take  in  the  mischief,  they  shall  be  extended 
Ibr  that  purpose,  diough  the  preamble  does  not  warrant  it  S  Atk. 
20S.] 

[In  an  indoring  act,  if  the  lands  to  be  inclosed  are  to  be  subject  to 
the  same  charges  and  incumbrances  as  the  owner's  former  lands  were, 
it  means  incumbrances  on  the  estate,  (fls  dower,  &c)  and  not  the  being 
subject  to  the  repair  of  a  church.    S  B.  M.  1S75.] 

[The  St  22  C.  2.  c  11.  which  enacts  that  a  certain  toll  shall  be  paid 
fi)r  wharfiige  and  cranage  of  goods  brought  unto»  shipped  ofl;  loaden 
or  unloaden  at  Brook's  whar^  does  not  extend  to  such  goods  as  are  not 
landed  there,  but  put  on  board  lighters,  while  the  vessdl  is  moored  and 
fastened  to  the  whar£    S  B.  M.  1408.     1  BL  41S.  42S.] 

(R  11.)  Ei^ounded  by  the  preamble. 

The  preamble  is  a  good  means  for  collecting  the  intent 

So^  me  ground  and  cause  of  the  making  of  a  statute  explains  the 
intent     PL  Com.  178. 204. 

[But  in  a  variety  of  cases  it  has  been  determined  that  strong  words  in 
the  enacting  part  of  a  statute  may  extend  it  beyond  the  preamble  By 
Ld.  Mansfidd,  C.  J.     Cowp.  548.] 

[But  the  preamble  of  a  statute  cannot  restrain  the  enacting  part  of  it» 
where  the  enactmg  part  is  clearly  larger  than  the  preamble.  By  Ld. 
Mansfield,  C.  J.     1  Bl.  659.  J 

[Positive  enactments  are  not  restrained  by  the  preamble.  1  T.  R.  44. 
4  T.  R.  790.     8  M.  ft  S.  62.    Lofit  788.] 

[If  in  the  same  act  of  parliamtot  there  be  one  clause  which  applies 
to  a  particular  case^  and  another  which  is  conceived  in  general  terms, 

the 
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the  former  shdl  not  restrain  the  »gnificati6n  bf  the  latter.   By  BiiUef,  J^ 
2  T.  R.  164.] 

(R  12.)  By  the  rules  of  the  common  law. 

So,  a  statute  ought  to  be  construed  according  to  the  reason  and  rule 
of  the  common  law.     t^l.  Com.  10.  b. 

[Though  it  be  a  private  act.     S  Wils.  496*] 

The  st  Marlb.  25.  provides,  that  the  viil  be  not  amerced  by  the 
justices  in  eyre,  if  a  sufficient  jury  appears ;  which  was  conformable 
to  the  common  law,  by  which  jurors  who  make  default,  though 
twenty-four  are  summoned,  should  not  be  amerced  if  twelve  appear. 
2  Inst  148. 

After  the  st.  of  Wast.  Gloc  5.  which  gives  wast  against  tenant  by 
curtesy  or  dower,  against  whom  it  lay  by  the  common  law,  it  shau 
not  be  brought  against  their  assignee,  though  he  be  within  the  words  of 
the  statute ;  because  it  does  not  Tie  against  their,  assignee  by  the  com- 
mon law.     2  Inst.  301. 

[If  expressions  have  acquired  a  definite  meaning  in  law,  they  must  be 
expounded.     2  M.  &  S.  230.] 

(R 13.)  When  expcftmded  by  equity  :  —  A  remedial  statute  s 

—  To  another  conveyance. 

So,  the  judges  expound  a  case  within  the  mischief  and  cause  of  an 
act,  to  be  within  the  statute  by  equity,  though  it  be  not  within  the.  words. 
Co.  L.  24.  b.     Hard.  208.     Vide  post,  (R  15.) 

As,  if  a  statute  be  remedial,  it  shall  be  extended  by.  equity  to  oilier 
cases  within  the  same  mischief. 

And,  therefore,  where  the  st.  Marlb.  6.  provides,  that;  a  fooffinent 
to  the  heir,  to  ddfraud  the  lord  of  ward,  &c.  be  void,  it  extends  to  a 
grant,  fine,  recovery,  lease  and  release,  confirmation,  or  other  con-^ 
veyance.    2  Inst.  110. 

Where  the  st  W.  2.  1.  prohibits  quod  iUi  quibus  tenemenium  Juit 
datum  nan  habeant  potestatem  alienandi  the  heirs  of  the  donees  by  equity, 
are  under  the  same  prohibition.     PL  Com.  13.  b. 

[So,  the  sL  3  &  4  Ann.  c.  9.  relative  to  promissory  notes,  must  have 
a  liberal  construction,  it  b^g  made  ibr  the  benefit  of  trade  and  com^- 
merce.     3  Wils.  3.] 

[On  the  expiration  of  several  insolvent  debtors'  acts,  and  the  revival 
of  them,  the  court  held  equitably,  ^^  that  the  prisoners  should  have 
another  term  after  the  then  first  term  allowed  them  to  lodge  their 
petitions."    2  B.  M.  747.J 

[Stat  2  G.  2.  c.  22.  continued  by  29  G.  2.  c.28.  expired  1st  June 
1759.  Stat  32  G.  2.  c.  28.  commenced  15th  June  1759;  so  there 
was  a  chasm  of  fourteen  days.  The  court  declared,  they  would  con- 
strue equitably,  and  that  1  rinity  term  1 759,  ought  to  be  considered 
as  the  term  in  which  such  prisoners  (as  had  been  precluded  by  the 
expiration  of  the  former  act  firom  completing  tiieir  discharge  under 
it)  were  charged  in  execution,  and  therefore  they  had  Michaelmas 
term  for  the  first  term  next  after  their  being  charged  in  execution. 
2  B.  M.  901.] 

But  a  prohibition  by  an  inferior  conveyance,  do^  not  extend^  to  a 
superior  way;  as,  the  st.  31  H.  8.  13.  which  extoipts  firom  tithes, 

lands, 
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.lands,  &C.  which  b^  surrendery  dissolution,  forfatore,  &c.  or  other 
means,  come  to  the  lung,  does  not  extend  to  lands,^&c.  which  come  to 
the  king  by  a  subsequent  act  of  parliament.    2  Co.  46.  b. 

[A  cosiis  omissus  can  in  no  case  be  supplied  by  a  court  of  law;  for 
that  would  be  to  make  laws.     1  T.  R.  52.] 

(R 14.)  To  Other  persons. 

So,  if  a  statute  makes  the  securities  given  by  the  sureties  of  the 
ftrmers  of  the  excise,  to  be  exempted  out  of  the  act  of  oblivion,  d 
Jhrtiori  the  securities  of  the  fiurmers  themselves  shall  be  exeihpted« 
R.  Hard.  424. 

The  St  MarL  6.  which  gives  remedy  to  the  lord  for  his  ward  against  a 
feoffee  by  collusion,  extends  to  the  heir,  or  feoffee  6f  the  feoffee^  and 
•  all  those  who  have  a  conveyance  from  the  lord- by  fine  or  otherwise^  by 
collusion.    2  Inst  112. 

But  if  a  statute  begins  widi  inferior  persons,  the  general  words  do 
not  extend  to  superior  persons :  as,  the  st  W.  2. 41.  si  abbatesj  priores^ 
^cusiodes  hospitaliitm^  et  alianan  domonmi  religiosatum,  does  not  extend  to 
a  bishop.    Dy.  109.  b.    (Vide  2  Inst  457.)    Vide  post,  (R  26.) 

So,  the  St  IS  £K  10.  which  restrains  leases  by  coU^es,  deans  and 
chapters,  parsons,  vicars,  and  others  having  spiritual  promotions,  does 
not  indude  bishops.     2  Co.  46.  b. 

(R 15.)  To  all  cases  within  the  same  mischief. 

So,  in  all  cases  within  the  same  mischief,  the  case  shall  be  construed 
within  the  intent,  though  it  be  not  within  the  letter  of  the  statute.  Vide 
ante,  (R  IS.) 

As,  the  St  Marlb.  29.  which  gives  remedy  to  the  successor  ad  bona 
ecdma  repetenda^  extends  to  trespass  for  cutting  down  trees.  2  Instil  52. 

[Statutes  in  fori  materia  are  to  be  considered  as  one  laW,  and  con«» 
strued  together.  2  T.  R.  S87.  Id.  586.  Lofit.  37L  Dougl.  SO. 
4M.&S.210.] 

[Statutes  relating  to  the  some  class  of  persons,  are  not,  unless  in 
pari  materidf  to  be  mcorporated  together.  Hence,  the  venue  in  actions 
against  toll-gate-keq)ers  acting  quasi  under  st  25  O.  S.  c.  51.,  is  tran- 
sitory.    5  T.  R.  I6. 

(R 16.)  But  a  thing  out  of  the  mischief,  shall  be  oyt  of  the 
purview,  though  within  the  letter  of  the  statute. 

So,  a  case  out  of  the  mischief  intended  to  be  remedied  by  a  statute^ 
shall  be  construed  to  be  out  of  the  purview,  though  it  be  within  the 
words  of  the  statute.     2  Inst  386. 

[All  statutes  in  pari  materii^  are  to  be  construed  as  one  law.  Dough 
SO.     IT.  R.  5S.     ST.R.  135.] 

R 170  So,  a  statute  extends  to  a  provision  made  by  a  subse** 

quent  statute. 

Therefore  a  statute  shall  be  extended  to  cases  provided  by  a  subset 

Juent  statute ;  as,  if  extenders  value  goods  too  high  upon  the  st  Acton 
tnmel,  IS  Ed.  1.  they  shall  takethem  at  the  same  price^  as  was  provided 
by  die  st  deMerc  11  Ed.  L    Haid«21L 
VOL.V.  Y  The 
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The  8t  M.  Ch.  9  H.  3. 9.  which  says  amnes  barones  de  qmnque  por^ 
tvhm  habeant  amnes  libertat.  et  amsuetudines  smu,  shall  be  restrained  t6 
such  liberties  as  are  not  taken  away  br  another  branch  of  the  same 
statute;  and  therefore  they  shall  not  hM placiia corotuit.    2  InsL  81. 

A  statute  made  in  affirmance  of  the  common  law,  ext^ids  to  all  future 
times.     2  Inst.  236. 

(R 18.)  And  for  necessity,  shall  be  expounded  contrary  to 

the  letter. 

So,  for  necessity,  that  there  be  not  a  failure  of  justice,  a  statute  shall, 
be  expounded  contrary  to  the  words:  as,  the  st. M.  Ch.  9  H.  3. 12* 
which  says,  qtwd  asslsa  non  capiant^  nisi  in  sms  comUatHms  $  but  an  as- 
sise of  a  commote  in  the  marches  of  Wales  shall  be  taken  in  the  county 
cH  Olocester,  though  it  lies  out  of  the  county:  for  the  lord  of  the  marches 
shall  not  be  a  jud^  in  his  own  case.     2  Inst  25. 

SO)  the  st  of  Mert  3.  which  gives  a  rwdisseisin,  to  be  tried  by  the 
first  jurors;  it  shall  be  tried  by  others,  where  there  was  no  first  jury. 
3  Inst  84. 

The  st  of  Marib:  4.  which  says,  fudtas  dueei  district,  extra  conL,  does 
not  extend  toa  case  where  the  manor  is  in  another  conhty.  2  Inst  106. 

The  st  of  Marl.  M.  says,  nulUts  jurart  Jixciat  tenentes  sues  contra 
voluntateSf  but  they  may  be  sworn  to  present  articles  of  a  court-baron^ 
2  Inst  142. 

(R 190  Though  the  statute  be  penal  in  some  respect. 

So,  a  statute  for  suppression  of  wrongs  (ur  for  public  good,  shall  be 
taken  by  equity,  though  it  be  penal  against  the  offenders.  PL  Com* 
32.  a.  l?.b. 

[Where  an  ofience  created,  or  made  p^al  by  statute,  is  in  its  nature 
single^  ohe  single  penalty  only  can  be  recovered,  though  several  join 
in  committing  it ;  but  if  the  oSfence  is  in  its  nature  sevenu,  each  offendet 
is  separately  liable  to  the  penalty.     Cowp.  610.] 

As,  the  st  of  Gloc  5.  which  gives  trd>le  damages,  &c  in  waste 
against  tenant  for  years,  extends  by  equi^f  to  a  t^iant  fat  half  an  year. 
PI.  Com.  178. 

The  st  W.  2.  11.  which  gives  debt  against  a  gaoler  Sof  an  escape  of 
one  committed  for  arrearages  of  an  account,  extends  to  an  escape  of  any 
committed  in  execution  for  debt     PI.  Com.  1 78.  a.  35.  b. 

So,  the  st  Gloc.  5.  which  gives  remedy  for  waste  agaitist  a  lessee, 
extends  to  a  devisee  for  life,  or  years.     PI.  Com.  10.  a. 

The  st  1  Ed.  2.  dejrangeniibus  prisonam^  says,  that  a  felon  whobreaks 
prison  shall  be  guilty  of  felony :  but  it  shall  not  be  so,  if  the  prison  was 
on  fire.    PI.  Com.  18.  b. 

[A  penal  statute  cannot  be  extended  to  oilier  cases  than  those  intended 
by  the  legislature,  even  though  within  the  mischief  aimed  at  4  T.  R. 
665.'] 

(R  SO.)  Buty  generally,  a  penal  statute  shall  not  be  taken  by 

equity. 

^ttt  ^  penal  statute,  generally,  shall  not  be  taken  by  equity :  and 
therefore,  tibe  statute  against  nainMiance  shall  Aot  be  €Ollstru«d  tQf 
equity.    E.  PL  Com.  86.  b. 

Nor, 
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NoFy  B  statute  wbkh  gives  a  penalty  in  an  attaint*    PL  Com.  86.  b. 

[It  is  not  a  nile^  that  courts,  in  the  exposition  of  penal  statutes,  are  to 
narrow  the  construction.    Where  the  sense  is  doubtful,  they  aife  to  b^ 
construed  in  &your  of  the  supposed  offender  j  but  where  it  is  pUiOf  they  • 
must  be  literally  followed.     1  T.  R.  101.] 

The  St.  de  nudtfactoribtss  in  parcis  does  not  attend  to  those  in  forests. 
PI.  Com.  124.  a. 

So.  the  general  words  of  a  penal  statute  shall  be  restrained  for  die 
benent  of  him  i^ainst  whom  the  penalty  is  inflicted* 

As,  the  St  W.  2. 11.  that  the  body  of  an  accountsnt  shall  be  qomf- 
mitted  by  the  auditors  to  gaol,  without  sajring  at  what  tmie(  but  he 
cannot  be  committed  by  them,  if  it  be  not  immediately  upon  the  account. 
PL  Com.  17.  b. 

[So,  where  the  st.  19  6.  2.  c.  Si.  s*  S.  directs  that  the  sheriff  shoidd 
proclaim  the  order  in  council  against  offenders  under  that  act,  in  two 
market  towns  near  the  place  where  such  offence  was  committed ;  the' 
word  near  shall  be  taken  to  mean  a  reasonable  yicinity,  tfapu^  notequir 
valent  to  next     1  Wils.  164.     1.  BL  20.] 

If  a  statute  for  any  offence  gives  a  forfeiture  of  body  and  goods,  it  shall 
be  restrained  to  the  liberty  of  his  body,  and  b  not  taken  to  be  capital. 
R.  Hob.  270.  .     • 

The  ^  of  Gloc,  I.  savs,  damages  shall  be  recovered  in  mori  iame4<^ 
as  in  assise ;  but  they  shall  not  be  recovered  against  an  occupier  who  is 
not  tenant  to  the  writ,  though  thev  shall  be  recovered  against  him  in  w 
assise,  when  the  disseisor  is  insufficient     2  Inst  287. 

[The  st  7.  6.  st  2.  ss.  8.  enacts,  that  all  contracts  for  South^$(^ 
stock,  or  an  abstract  simed  by  the  party,  shall  be  registered,  or  in 
default,  to  be  void;  and  all  such  entries  shall  express  the  name  of 
the  person  for  whose  use  «ich  contract  was  made.  Plaintiff  atid 
defendant  made  a  contract,  and  plaintiff  rq;istered  the  cootract  ver^ 
batinif  and  under  it,  this  is  for  my  proper  use  and  benefit,  and 
signed  it  with  his  own  name;  it  was  resolved  to  be  well.  2  Ld« 
Raym.  1850.     Str.  6B5.2 

[A  penal  statute  may  also  be  a  removal  law.     1  Wils.  126.] 

[And  a  statute  may  be  penal  in  one  part,  and  remedial  in  ajiother 
part    Doufji.  702.] 

(R  21.)  The  words  shall  be  taken  beneficially  for  the  king. 

So,  a  statute  made  for  the  benefit  of  the  king  shall  be  construed  most 
faeneficifilly  for  him  t  as,  the  st  17  Ed.  2.  de  Pner.  Regis,  which  says, 
that  the  kui^  shall  have  the  ward  of  his  tenant  sased  in  fee,  extends  tQ 
his  tenant  seised  in  tail.     PI.  Com.  1 1.  a. 

(R  22.)  Words  of  permission  shall  be  obligatory^ 

If  a  statute  says,  that  a  thing  for  the  public  benefit  may  be  4one,  it 
shall  be  construed  that  it  must  be  done :  as,  the  st  23  lit  9*  10.  saySf 
die  sherifi^,  &c.  may  bai],  he  shall  be  bound  to  bail.  (Vide  Sal.  609.) 
Vide  Bail,  {f.  loj 

So,  where  the  st  14  Car.  2.  12*  says,  churchwardens  and  overseers^ 
&c  may  make  rates  to  reimburse  tne  constable ;  ail  JodictOMat  liea 
agiynst  them  if  they  refose  it    B.  Sal.  609. 

-  y  2  (R23.) 
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(R23.)  Affirmative  words  when  they  do  not  take  away  the 

common  law. 

Soy  affirmative  words  in  an  act  of  parliament  do  not  take  away  the 
common  law.    PL  Com.  112.  b. 

And  therefore,  where  by  the  st  1  EL  2.  aminister,  who  does  not 
read  the  common  prayer,  shall  lose  the  profits  of  his  benefice  for  the 
first  ofience,  and  oeing  convicted,  &c.  for  a  second  ofifence,  shall  be 
deprived;  yet  he  mig^t  be  deprived  by  the  high  commission  erected 
by  the  power  of  the  common  law  for  the  first  ofience,  without  a  con- 
viction, &c.  or  the  methods  directed  by  the  statute.  R.  5  Co.  5.  b. 
De  Jur.  Ecd. 

.  So,  general  words  do  not  take  away  a  particular  privilege  or  benefit : 
as  the  St  W.  2.  18.  which  gives  an  ekgit,  does  not  take  away  the 
privilege  an  infimt  has,  that  he  shall  not  be  sued  during  his  nonage, 
if  an  elegit  be  against  the  heir  of  a  conusor,  being  an  inrant  2  Inst. 
S96. 

[Remedies  given  by  statute,  are  cumulative  to  those  at  common  law^ 
though  of  a  different  nature.     1  T.  R.  103.     7  T.  R.  620.] 

(R  24.)  Nor  a  former  custom. 

So,  where  Southwark  chose  scavengers  by  custom,  the  st  14  Car* 

2.  2.  which  says,  constable  and  churchwardens,  &c.  shall  meet  in 
Easter- week,  and  choose,  does  not  take  away  a  custom  to  choose  at  the 
leet    Dub.  2.  Mod.  41. 

[So,  affirmative  statutes  do  not  take  away  a  prior  exemption.  Dougl. 
188.] 

(R  05.)  Nor  a  former  statute. 

So,  the  St  2S  El.  1.  which  gives  20/.  per  month  against  tf  recusant, 
does  not  take  away  the  penalty  of  12{f.  for  every  Sufiday,  given  by  st, 

1  EL  2.     11  Co.  63.  b. 

.  But  where  affirmative  words  in  sense  contain  a  negative ;  as,  where 
a  new  ordinance  is  made,  which  directs  the  form  or  Order  of  the  pro* 
ceeding,  it  shall  be  otherwise.     PL  Com.  113. 

(R  26.)  Words  which  begin  with^  inferior  persons,  do  not 

include  superior. 

'A  statute^  which  begins  with  a  prohibition  to  inferior  persons,  does 
not  extend  to  persons  of  a  superior  degree ;  as,  where  by  the  st.  W.  1. 

3.  fines  or  amerciaments  shall  not  be  levied  for  escapes  by  sheriffs  or 
others,  it  does  not  extend  to  B.  R«  2  Inst.  165,  166.  Vide  ante^ 
(R  14.) 

So,  where  an  act  of  oblivion  excepts  accounts  by  sheriffs,  bailiffs,  or 
other  officers  ;  accounts  by  superior  officers,  as  cofferer,  &c  are  not 
'  excepted.     R.  Hard.  442. 

So,  the  st  Marlb.  29.  which  gives  trespass  to  the  successor  of  an 
abbot,  prior,  or^  other  prelate  of  the  church,  does  not  extend  to  a  bishop. 

2  Inst.  151.  , 

But  w;here  a  statute  b^ins  with  inferior  courts,  and  concludes  vet 
in  aliis  curiis,  this  exten£  to  superior  courts ;  otbeTMrise  the  words 
vel  in  aUis  curiis^  are  void.    2  Inst.  1S7« 
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As,  iikfi  st  Marlb.  Id.  quod  in  cmtUatu^  hundredo^  curia  baron.,  vel 
aUis  curiis,  the  tenant  shall  not  be  sworn  to  his  essoign,  extends  to  the 
courts  of  Westminsten    Ibid- 

(R  27.)  Repugnant  words  c6ntrolled  by  the  common  law. 

So,'  where  the  words  of  an  act  of  parliament  are  against  common 
right  and  reason,  repugnant,  or  impossible  to  be  performed,  they  shall 
be  controlled  by  the  common  law.    8  Co.  1 18.  a.  Bonham. 

And  therefore,  where  by  the  st.  W.  2.  21.  a  writ  of  cessavit  is  given 
Jueredi  petenti  super  hared^  petenfy  &c.  the  heir  shall  not  have  a  cessamt 
for  a  cesser  in  the  time  of  his  ancestor,  and  the  rent  does  not  belong  to 
him,  and  it  would  be  against  right  and  reason  that  he  shall  have  an  action 
in  such  case.     8  Co.  1 18.  a.     2  Inst  402.  • 

So,  the  St.  of  Carlisle,  35  £d.  1.  that  in  the  orders  of  the  Cistercians 
and  Augustines,  the  common  seal  shall  be  in  the  custody  of  the  prior 
and  four  of  the  most  discreet  of  the  house,  and  that  a  deed  sealed 
when  the  seal  is  not  in  such  custody,  shall  be  void,  is  impossible  and 
impertinent,  and  therefore  it  shall  be  void ;  for  when  the  abbot  use$ 
the  seal  for  sealing  a  deed,  it  cannot  be  in  their  custody,  and  it  woul4 
^be  unreasonable  that  a  deed  should  be  avoided  by  a  bare  surmise. 
8  Co.  118.  a. 

So,  asavim^  in  the  st  1  Ed  6.  of  chantries,  &c.  given  to  the  kinff,  to 
the  donor,  of  all  services,  is  void ;  for,  by  law,  the  luhg  cannot  nold 
of  any.     8  Co.  118.  b. 

If  an  act  of  parliament  gives  to  the  lord  of  a  manor  the  conusance  of 
all  pleas  within  his  manor,  he  shall  not  have  conusance  where  be  him« 
self  is  party.     Ibid. 

[Wnere  a  special  authority  is  delegated  by  act  of  parliament  to  par- 
ticular persons  to  take  away  a  man's  property  and  estate  against  his  will; 
there,  it  inust  be  strictly  pursued^  and  must  appear  to  be  so  upon  the  fiu» 
of  the  proceedings.     Cowp.  26.] 

,  [Usages  that  can  vary  the  construction  of  an  act  of  parliament  must 
be  universal,  and  not  the  usage  of  any  particular  parish  alone.  1  T.  R« 
721.] 

(R  38.)  The  exposition  shall  be  such  that  the  statute  be  not 

eluded. 

But  such  exposition  of  a  statute  ought  to  be  &voured,  as  hinders  the 
statute  from  being  eluded.     2  Rol.  127. 

|[(E29.  a.)  Admissibility  of  usage  to  explain;  and  other 

Ynatters.j 

[When  acts  are  ambiguous,  usage  may  explain ;  secus,  where  not  am- 
biguous.    IT.R.728.     ST.  R.  602.     2T.  R.660.     6T.R.268.] 

[Evidence  to  explain  the  meaning  of  technical  words,  is  inadmissi- 
ble.    1  Anst  S9.] 

[Statutes  are  conclusive  of  facts  recited  therein  bM  existing;  and  the 
courts  must  notice  then*  existence  ex  officio.  3  M.  &  S.  67.  4  M«  &  S. 
532.]  • 

[Excepting  that  by  mistating  that  a  situation  of  things  exists  under  a 
former  statute,  it  does  not  create  them.    4  Taimt.  831.] 

[The  expression^  ^  an  act  to  be  passed,'  applies  to  an  act  passed  in 
the  same  session,  though  prior  m  point  of  time.     14  East,  510.] 

Y  S  [Where 
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[Where  a  statute,  dedaring  a  particular  act  void,  Ukevise  makes  it 
penali  it  is  utterly  vpid.    4  Taunt,  876* 

[  (R.  29.  b.)  Construction  of  particular  statutes.^ 

[One  acting  as  an  attorney,  though  he  be  not  such,  is  liable  to  the 
penalty,  under  the]certificate  act,  25  6.  S.  c.  80.  (37G.3.  c  90.)  There- 
fore, when  sued  for  the  penalty,  it  is  sufficient  to  aver  that  he  acted  as 
an  attorney.    6  T.  R.  669.] 

[The  attorneys  certificate-act,  25  0. 9.  c.  80.  (87  6.  S.  c.  90.)  does 
not  extend  to  the  county-court,  though  an  attorney  prosecute  a  suit 
therein  for  more  than  405.  by  virtue  of  a  justice.     6  T.  R.  663.] 

[In  the  case  of  selling  bread,  See.  The  oilence  is  complete  though 
the  wholesale  seller  direct  the  purchaser  not  to  re-sell  until  the  expvC" 
ntion  of  the  twenty-four  hours.     3  T.  R.  588.] 

[A  person  who  for  brokerage  and  hire,  negociates  and  concludes  bar- 
gains for  stocks,  is  a  broker  in  point  of  law.     4  Burr.  210S.] 

[The  St  26  G.  3.  c.  26.  was  not  revived,  from  the  time  of  its  expir^- 
adon,  by  st.  42  G.  9.  c.  89.,  since  the  provisions  in  the  latter  statute, 
which  may  be  supposed  to  have  that  effect,  is  only  to  indemnify  those 
who  have  acted  under  the  provisions  of  the  former,  supposing  them 
still  subsisting  when  they  were  not.    9  East,  205.] 

[A  vender  of  coals  by  the  chaldron  or  lesser  quantity,  is  liable  to  the 
paially  inflicted  by  st.9.G.2.  c.  26.  s.  19.  for  not  meting  the  coals 
with  die  Queen  Ann  bushel,  whether  the  sale  is  by  pool  or  wharf 
measure*    9  East,  595.'] 

[Under  stat.  9  G.  2.  c.  26.  s.  19.  the  ofience  of  filling  sacks  with 
coals  for  sale,  without  having  first  duly  measured  them  at  the  wharf  or 
warehouse,  is  local,  and  the  action,  therefore,  for  the  penaldr,  must  be 
brought  in  the  county  where  the  wharf  or  warehouse  lies.  4  Sast,  985.] 

[^Sembky  a  coal-waggon  is  within  the  19  G.  2.  c.  95.  s.  1 1.  though  the 
act  contains  only  the  words  <^  cart  or  carts.''     1  Smith,  417.] 

[Where  a  penalty  is  given  to  the  treasurer  of  a  county,  ridings  or 
division,  the  word  *<  division"  must  receive  its  legal  and  its  popular  sense, 
and  therefore  is  inapplicable  to  parts  of  a  county  to  which  the  magistrates, 
(acdng  under  one  g^ieral  commission)  for  convenience,  adypum  die 
quarter  sessions,  appoindng  a  separate  treasurer  to  each.  4  T.  R.  224. 
459.] 

[Voting  vmder  a  claim  to  vote  as  a  fireeman  only,  though  without 
right,  is  not  an  offence  within  the  Durham  act,  9  G.  9.  c.  15.  where  the 
party  is  endtled  to  vote  in  some  other  right;  which  last,  therefore, 
must  be  negadved  in  an  action  on  the  statute.     1  Taunt  128.] 

[Breaking  the  moiles  of  glass  bottles  into  the  pot,  is  a  putting  in 
'fresh  materials  witlun  the  1 7  G.  3.  c.  39.     1  Anst.  240.    The  27  G.  S. 
c.28.  s.  15.  by  the  word   '^  square"  means  all  rectangular  figures. 
1  Anst  39.] 

[A  tanner  selling  hides  by  retail,  is  not  within  the  penaUies  of  24  Q*'$. 
c  19.     1  Anst  266.] 

*  [The  stat.  7  G.  2.  c.  19.  s.  2.  makes  it  penal  to  mix  with  hops  any 
drugs  or  ingredients,  or  odier  thin^  whatsoever,  to  alter  the  colour  or 
'^cent  thereof  This  extends  as  wdl  to  ingredients  that  are  beneficial 
as  to  those  which  deteriorate,  therefore,  to  vapour  of  aulphur  of  brim« 
stone,    6TtU.37*.] 
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^  [Btttter  ejqported  from  Ireland  to  Lisbon,  wd  from  Lisbon  into  this 
kingdom,  was  held  not  to  be  considered  a&  included  in  the  statutes 
which  prohibited  the  importation  of  it  from  Ireland  into  this  kingdom. 
2  Burr.  11 7S.] 

[The  penalty  inflicted  by  st.  S16.2.  c.  S2.  s.6.  for  sellmg  plate 
without  a  licence,  only  attaches  upon  those  who  use  the  trade  oi  vend- 
ing plate.    4  East,  34*6.] 

[A  concealment  of  soap,  in  violation  of  the  1  G.  }.  st,  9.  c.  31.  may 
be  in  an  entered  plac^  and  by  mixing  with  other  soap,  although  done 
with  the  privity  of  the  inferior  attending  officer.     2  Anst.  560.] 

Vide  more  concerning  Parliament,  in  Antient  demesne,  (F  2.  —  I  — 
K).  —  Dignity,  (C  5.)  —  Franchises,  (F  3.)  —  Ireland,  (C).  —  Pleader, 
(3  B  6.)  —  Scotland,  (D  4.)  —  War,  (B  6,  7.) 
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lg>aroI  agreement 

Vide  Chancery,  (2  C.  3.)  —  Parcener,  (C  5?  8.) 

parol  Demurring. 

Vide  Enfant,  (D  1, 2.) 


PABOLS. 

(A)  ^ofD  erpounoeD. 

(A  1.)  Obsolete  words,  p.  328. 

(A  2.)  Terms  of  art.  p.  328. 

(A  3.)  Ambiguous  words :  —  Ought  to  be  taken  as 

near  as  may  be  to  the  intent  of  the  parties. 

p.  328. 
(A  4.)  Most  strong  again  the  graptor  and  fo^  the 

grantee,  p.  329* 
(A  S.)  Words  abbreviated,  p,  330. 
(A.  6.)  Synonymous,  p.  330. 
(Ay.)  Words,  how  explained,  p.  330* 
(A  6.)  By  a  viz.  or  scilicet  p.  330. 
(A  9.)  Collective,  p.  331. 
(A  10.)  Exclusive,  p.  331. 
(All.)  Copulative,  p. 331. 
(A  12,)  Disjunctive,  p.  331. 
(A  13.)  Distributive,  p.  332, 
(A  140  R€J*tive :  —  When  referred  to  the  next  ante- 

cedent,  p.  832. 
(A  15.)  When  not.  p.  833. 

(A  16.)  When  the  reference  shall  be  to  all  the  words 
precedent,  p.  ^34. 

(A  170  ^^^  oot*  P-  ^3*'  .      . 
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(A  18.)  Words  expounded  acpording  to  the  intent  of 
the  parties :  —  With  regard  to  the  context, 
p.  $35* 

(A  19.)  With  regard  to  a  recital,  p.  336, 

(A  SO.)  To  a  restriction  annexed,  p.  336. 

(A  21.)  Words  shall  be  transposed,  p.  Sd6. 

(A  02.)  Insensible,  rejected,  p.  S36. 

(A  23.)  General,  restrained,  p.  337* 

(A)  Ipoto  erpounDcD. 

(A  1.)  Obsolete  words. 

Words  in  antient  grants  shall  be  expounded  according  to  the  usage 
and  construction  at  the  time  of  the  grant. 

As,  by  the  word  soke^  the  grantee  may  claim  the  suit  of  his  tenants. 
Bro.  Quo  Warranto,  2.    Kel.  1 45.  a.    2  RoL  245. 

By  the  word  sake^  conusance  of  pleas  of  his  tenants.  'Bro.  Quo  W.  2. 

Or,  amerciaments  of  his  tenants.     Kel.  145. 

By  the  word  murder^  amerciaments  of  murderers.     Bro.  Quo  W.  2. 

By  the  word  toU^  the  tallage  of  his  villems.  Bro.  Quo  W.  2. 
(Vide  KeL  145.  a.) 

By  the  word  ihem^  the  issues  of  his  villeins.  Kel.  145.  2  Rol.  245. 
1.  51. 

By  a  ^-ant  odnfafigthief,  8cc.  the  trial  of  felons  taken  within  his  pre- 
cinct.   (Vide  Bio.  Nom.  in  Verbo.)  ^ 

A  grant  oi  (mtfangthiefiTOiipGrXs  die  trial  of  those  of  his  fee  taken  for 
felony  in  another  precinct.    Ibid. 

(A  2.)  Terms  of  art. 

So,  words  used  as  terms  of  arts  ought  to  be  observed.  Vide  Gar- 
ranty(A).  —  Indictment,  (Gl,  &c.) 

(  A  3.)  Ambiguous  words :  —  Ought  to  be  taken  as  .near  as 

may  be  to  the  intent  of  the  parties. 

So,  ambiguous  words  shall  be  expounded  as  near  to  the  intent  of 
the  parties  as  may  be :  *  as,  if  an  obligation  be  for  payment  of  100/.  at 
the  10th  Jan.,^on  three  months'  warning;  it  shall  be  pud. afterwards 
upon  three  mohths'  notice,  though  it  was  not  required  at  the  10th  Jan. 
Semb.  Ray.  61.    Vide  post,  IK  18.) 

[Where  tenant  for  life,  with  a  power  to  lease  in  possession  and  not  in 
reversion,  granted  a  lease  to  his  only  daughter,  for  21  years  *'  from  the 
*^  day  of  the  date,"  it  was  held  that  the  parties  understood,  and  used 
the  word  '^  from"  in  that  sense  which  would  make  their  deed  eflectual, 
and  that  therefore  this  was  a  lease  in  possession.    Cowp.  717.  725.] 

If  a  lease  be  to  A.  for  life,  rendering  rait  at  Michaelmas,  and  after 
his  death,  to  his  executor  till  Michaelmas ;  the  executor  shall  have  it 
for  the  whole  day  of  Michaelmas ;  othei^nse,  no  rent  would  be  dpe. 
per  Q)ke,  S  Leo.  211. 

If  a  covenant  be  to  make  an  assurance  of  div^  landsa  &q«  it  shall 
be  construed  of  t^e  whole,  or  gf  party  ^v^x^g  to  ^e  int^t    S« 
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If  a  term  be  devised  to  A.^  and  if  she  dies  before  uhs  aocomplisfa  her 

Ears  of  lawful  agef  to  B. ;  if  A.  dies  after  18»  and  before  21,  B«  shall 
ve  it:  for,  lawftd  age,  shall  be  understood  the  age  of  21  years,  except 
where  it  is  spoken  oFa  ward  in  socage,     R.  1  Ch.  R.  99. 

If  an  obligation  be  to  pay  at  Lady-day,  it  shall  be  at  the  next  which 
follows.    R.  3  Leo.  7. 

[If  the  mayor  is  to  be  sworn  before  the  major  part  of  the  free  bur- 
gesses,  and  it  is  found  he  was  elected  by  the  majoriQr,  an4,  sworn 
in  presentia  quampbirimarum  liberum  burgenshan^  it  is  not  good;  for 
quampbirim  miy  signifies  a  good  many.     Str.  1097.     Andr.  1 19. 24*1  • 

[If  a  man  setUes  money  (on  fitilure  of  heirs-male  of  A.)  to  be  equally 
divided  between  B.,  C^  D.,  and  E.,  or  the  respective  issues  of  their 
bodies,  in  case  they  or  any  of  them  are  dead  at  the  fidlure  of  A.'s  issue, 
share  and  share  alike,  viz.  to  each  of  them,  or  their  respective  children, 
on&*fi>urth,  provided  if  any  are  dead  without  issue  at  the  fiulure  of  A.*s 
issue,  then  to  be  equally  divided  amonff  the  survivors  of  their  respective 
cluldi^n,  in  case  any  of  them  also  shfOl  be  dead  leaving  issue  of  their 
bodies ;  the  word  children  shall  be  extended  to  mean  issue ;  and  if /B. 
dies  without  issue,  and  C.  leaves  children  alive,  D.  children  and  greats 
grandchildren,  and  £•  only  grandchildren ;  the  descendants  of  each 
shall  have  a  third,  which  shall  be  divided  among  th»n  per  capita.. 

1  Ves.  196.] 

[If  A.  demises  to  B.  for  ninety-mne  vears,  if  she  so  long  live,  and 
after  her  death,  if  she  dies  within  the  said  term,  or  other  determination 
of  said  term,  the  remainder  thereof  to  her  son  C,  for  the  residue  of  the 
aaid  term,  with  penalty  if  B.  or  C.  grind  at  another  mill,  heriot  to  be 
paid  on  the  deadi  of  B.  or  C;  covenant  that  both  shall  repair,  and  A. 
Govoiants  that  both  shall  enjoy ;  the  word  term  shall  be  understood  to 
mean  the  time,  (and  so  C.  shiul  have  it  for  the  residue  of  the  ninety-nine 
years,)  and  not  the  estate,  whereby  he  would  have  nothing,  as  it  would 
es^ire  at  B.'s  death.     1  B.  M.  282.] 

[A  turnpike  act  directs  the  road  to  and  from  the  town  of  A.  to  be 
repaired,  the  same  acts  describes  roads  as  fit>m,  to,  and  through  other 
towns;  the  town  of  A.  was  paved  lately  before  the  act,  and  is  kept 
in  repair  by  the  inhabitants ;  the  act  extends  not  to  the  town  of  A. 
1B.M.  S76.] 

[A  devise  to  the  prisoners  in  the  Marshalsea  prbon  in  the  borough 
of  Southwark,  means  not  the  King  Bench  prison,  but  die  prison  of  me 
Palace-court,  which  in  common  parlance  is  called  the  Marshalsea  prison. 

2  B.  M.  1037.] 

[The  word  **  farm,"  in  a  wiU,  b  sufficient  to  pass  a  leasehold  estate, 
if  it  appear  to  have  been  the  t^tator's  intention  that  it  should  so  pass* 
6  T.  R.  S45.] 

(A  4.)  Most  strong  against  the  grantor,  and  for  the  grantee. 

So,  ambiguous  words  shall  be  taken  most  strong  against  the  grantor, 
and  most  beneficial  for  the  grantee.    PI.  Com.  10.  b. 

As,  if  a  lease  be  by  A.  at  will,  rendering  6/.  per  annton^  and  A.  grants 
eundeni  reddiium  to  B.  for  his  life ;  B.  shall  have  6/.  per  annum  though 
the  lease  determines ;  for  it  shall  be  taken  for  such  rent  R.  Cro. 
JSL241.        - 

(A  5.) 
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(A  6p)  Words  abbreviatecL 

If  words  are  written  with  an  usoal  abbreviadon,  notice  shall  be  taken 
of  it ;  tfs,  if  a  venire  Jacias  be  awarded  de  vim  de  B.  it  shall  be  understood 
for  vicinetOf  which  is  the  usual  abbreviation,  though  it  be  written  with- 
out a  dash.    12  Rol.  246.  L  15. 

(A  6.)  Synonymous. 

S05  words  of  the  same  import  maybe  used  promiscuously :  asi  juori' 
dam,  tor  niq)€rf  snd  vice  versd,    R.  PL  Com.  190.  b. 

[Indenture  is  always  understood  to  be  a  deed.     B.  R.  H.  842.] 
[Friends  is  synonymous  to  relations.    2  Ves.  870 

(A  70  Words,  how  explaiaed. 

The  general  words  in  the  premises  of  a  deed  or  granf,  miiy  be  cor- 
rected, restrained  and  explained,  by  the  habendum^  or  an  exception, 
Hob.  169.    De  quo  vide  Fait,  (E  5,  &c.  9, 10.) 

Or,  by  a  conditicm  annexed.    Hdb.  169.    De  quo  vide  Condition. 

Or,  by  the  context,  or  recital  of  the  deed.  Vide  post,  (A  1 8, 1 9.)  — 
Covenant,  (D  1.)  ^ 

Or,  by  synonvmons  expresncms,  cr  clauses.  Vide  post,  (A  16.  20.) 
~  Covenant,  (Dl.) 

[Lands  at  C.,  in  the  tenure  of  A.  B.,  devised  by  will,  comprize  woods 
and  timber  excepted  in  A.  B.'s  lease ;  *^  the  tenured'  are  words  of  addi- 
tfonal  description.    1  Bl.  Rep.  255.] 

(A  8.)  By  a  viz.  or  sciUcet. 

'  So,  they  may  be  explained  by  a  viz.  or  scilicet^  whiph  is  an  anciUaiy 
clause,  that  expresses  particularly  what  was  general  or  doubtfiiL. 
Hob.  172. 

[So,  words  may  be  explained  by  putting  stqps,  or  using  a  parenthesis; 
and  although  stops  are  never  inserted  in  acts  of  parliament  or  in  ^eeds, 
yet  the  courts  of  law  in  construing  them,  must  read  them  with  such 
stops  as  will  gite  e&ct  to  the  whole.  By  Lor^  Kenyon  C.  J»  4T.B. 
65.] 

As,  if  a  man  grant  to  A.  and  his  heirs,  viz.  heirs  of  his  body,  it  shall 
be  an  entaiL    Hob.  1 72. 

But,  if  it  be  repugnant  to  the  precedent  words,  it  shall  be  void  and 
rejected:  as,  if  a  man  grant  an  entire  rent  out  of  B.  and  W.,  viz.  so 
much  out  of  B.,  and  so  much  out  of  W.,  this  does  not  make  several 
rents.    Ibid. 

^  So,  if  A.  covenant  to  pay  83/.  quarterly,  viz.  20/.  at  Michaelmas 
211.  at  Christmas,  20/.  at  Lady-day,  and  21/.  at  Midsumm^,  which  do 
not  amoimt  to  83/.  and  if  the  viz.  be  rejected,  the  time  of  payment  does 
not  appear;  for  it  shall  be  understood  at  the  usual  quarters  by  equal 
portions.    B.  2  Juev,  99. 

So,  tibey  cannot  enlarge  or  diminish  the  precedent  matter  granted : 
as,  if  a  man  having  three  acres  in  D.,  grant  all  bis  land  in  D.,  viz.  B. 
acre  and  W.  acre,  the  third  acre  also  passes.     Hob.  1 72. 

So,  if  be  grant  all  his  land  in  Dt  vx?.  B«  and  f,,  which  lies  out  of  P.» 
that  does  not  pass*    Ibid* 
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If  a  man  flrant  all  the  wood  in  his  manor  of  D.*  viz*  in  B.  woody 
and  C  woogC  this  does  not  restrain  the  grant  in  the  residue  of  the 
nanor.    R«  Hob*  170. 

(A  9.)  Collective. 

So,  nomen  coUectivum  shall  be  extended  to  all  persons  comprised 
within  the  oeneral  name ;  asi  if  a  man  devise  that  his  heir  shall  have 
his  land  as  bng  as  he  pays  such  annual  payments,  and  if  his  heir  do 
not  pay,  that  ms  eaiecutor  shall  have  the  land ;  this  extends'  to  all  his 
heirs  successively.    R.  2  Rol.  258. 1.  25. 35* 

So,  if  a  devise  or  limitation  be  to  A.  for  life^  and  after  his  death  to 
the  heir  of  bis  body :  though  heir  is  a  name  of  purchase,  yet,  being 
coupled  with  the  words,  of  his  body,  it  shall  he  taken  as  namen  col' 
teeiioum,  and  make  an  estateHail  executed.    E.  2  Rol.  2f  3.  L  40.  £0. 

[So,  if  a  man  undertakes  to  pay  a  sum  of  money  ata  particular  tim^ 
if  any  of  the  issue  of  the  body  of  A«,  begotten  by  B.,  shall  be  then 
living,  if  any  of  the  descendants  of  A.  and  B.  be  living  at  the  time^ 
though  all  their  children  be  dead,  the  money  must  be  paid.  R« 
2  T.  R.  872.] 

(A  10.)  Exclusive. 

So^  a  release  of  all  demands,  till  such  a  day,  viz.  24th  April,  excludes 
the  24th  April,  and  an  obligation  made  die  24th  of  AprU  is  not  dis- 
qhaiged.    R.  2  Mod.  280. 

lAa  allegation  that  a  man  resided  at  a  particular  place  until  a  cer- 
tarn  day,  does  notimfd^  that  he  left  it  on  that  day.    R.  1  T.  477.] 

[The  word  *^  until,"  m  general,  exdudes  the  day  to  which  it  is  applied. 
J),  Ld.  Raym.  210.] 

[But,  in  stating  the  holding  <^  parliaments,  if  the  parliaipent  is  stated 
to  have  been  held  until  a  particular  day,  suchdayis  to  be  included.  D» 
Ld.  Raym.  210.] 

(A  11.)  Copulative. 

So^  words  shall  be  expounded  conjunctm,  where  th^  are  with  a 
copulative ;  as,  if  A«  leases  for  twenty  vears,  if  A.  and  B.  so  lonff  live ; 
if  one  of  them  dies,  the  lease  determmes.  R.  2  Cro,  976.  [PoUex. 
645.] 

[So,  upon  a  certiorari  to  remove  all  proceedings  against  several  per* 
sons,  jomt-proceedings  only  against  all  them,  shall  be  removed. 
Ld.  Raym.  609.] 

So,  words  in  the  di^unctive  shall  be  taken  copulatwif  where  the 
intent  requires  it :  as,  u  a  devise  be  after  the  death  of  him  and  his 
wife  to  the  issue  living  at  the  death  of  him,  his  wife,  or  the  survivor  $ 
the  issue  does  not  take^  thoupb  living  at  the  death  of  the  testator,  if  it 
was  not  living  at  the  death  otthe  wife ;  and  therefore,  or  shall  be  taken 
fer  and,  otherwise  the  word  survivor  is  superfluous*  R.  2  Ver.  889. 
[Moor.  422.  8  Atk.  890.  1  Wik  140.  2  Str.  1175*  8  T.  R.  470, 
4T.  R.442.] 

(A  12.)  Disjunctive. 

So,  words  shall  be  construed  disjunctively  to  answer  die  intent  of  tha 
|Mirtie$;  a%  if  a  covenant  be  to  make  an  assurance  by  A.  and  B.etenm 
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Utrtanque  devised ;  and  assurance,  devised  by  them  severalty,  ought  to 
be  executed.     R.  1  And.  SB.    [1  Leon.  74.] 

If  an  obligation  be  to  pay,  if  a  ship,  goods,  or  the  obligor  return  safe ; 
it  shall  be  construed  to  pay,  when  any  of  them  return  safe,  which  first 
happens.     R.  1  Lev.  55. 

If  a  covenant  be,  that  a.  lessee  repair  a  house  during  the  term,  or 
within  three  months  after  upon  notice ;  they  shall  be  construed  distinct 
covenants,  and  the  lessor  shall  have  election  to  sue  for  not  repairing 
during  the  term,  or  to  give  notice  afterwards,  and  then  sue  if  he  do  not 
repair  within  three  months.     R.  2  Rol;  250. 

[A  conjunctive  may  be  construed  disjunctively,  or  a  disjunctive,  con- 
junctively, either  in  a  will  or  deed,  where  it  is  essential  in  order  to 
efiectuate  the  intention  of  the  parties.     R.  S  T.  R.  470.] 

[Therefore,  where  a  man  surrendered  an  estate  to  the  iise  of  himself 
for  life ;  remainder  to  his  widow  during  widowhood ;  remainder  to  his 
son  for  life;  remainder  to  the  issue  of  his  body,  in  case  the  son  should 
die  before  him,  or  without  issue  of  his  body,  remamder  over;  it  was 
held  the  word  *<  or"  should  be  taken,  as  if  it  had  been  <^  and."  3  T.  R.  * 
470.  P.  C] 

[So,  upon  a  devise  to  I.  S.  his  heirs,  but  if  he  shou|fl  die  under  21, 
or  without  issue  at  his  death,  the  house  of  lords,  held  in  afiirmation  of 
the  judgments  of  C.  B.  and  B.  R.  in  Ireland,  that  <<  or^'  should  be  read 
as  «  and."    2  K.  R.  88.  P.  C] 

[Upon  an  allegation  that  I.  S.  was  not  at  A.,  (meaning  A.  in  B.)  when  ^ 
in  truth  he  was  at  A.  aforesaid,  though  the  innuendo  is  not  properly 
introduced  for  want  of  previously  shewing  that  there  was  such  a  place 
as  A.  in  B.,  the  word  ^^  aforesaid"  shall  not  refer  to  A.  in  B.,  and  the 
words  ^*  when  in  truth  he  was  at  A.  aforesaid,"  shall  be  taken  to  import 
that  be  was  at  A.  in  B.     Ld.  Rayiii.  256.] 

(A  13.)  Distributive. 

So,  words  shall  be  expounded  dUiributive^  reddendo  singula  singulis : 
as,  if  a  demise  be  to  A.  for  ten,  and  of  other  land  to  B.  for  twenty 
years,  and  after  the  determination  of  the  several  leases,  to  C. ;  he 
shall  have  the  land  demised  to  A.  immediately  after  his  lease  deter* 
mines,  though  tlie  other  lease  continues.  R.  5  Co.  7.  b.  Vide  Estates, 
(B  20.) 

If  a  devise  be  of  legacies  to  a  woman  and  four  issues  of  her  eldest 
son,  upon  condition,  that  if  they  do  not  release  respectively,  when  they 
become  of  fidl  age  all  right  to  his  estate,  their  legacies  shall  be  void ; 
it  shall  be  distributive^  that  the  l^cy .  of  each,  who  does  not  release^ 
shall  be  void.  ^  R.  2  Ver.  478. 

(A  14.)  Relative  :  —  When  referred  to  the  next  antecedent. 

Relative  words,  generally,  are  referred  to  the  next  antecedent,  where 
the  intent  upon  die  whole  deed  does  not  appear  to  the  contrary :  as,  if 
an  obligation  be,  1  April,  2  £1.,  to  pay  21  April  next :  the  wora  relates 
to  the  month,  and  not  to  the  day :  for  the  payment  shall  be,  21  April, 
3  EL    R.  2  Rol.  351. 1.  SO*   But  afterwards  R.  cont.  there,  1. 35.    2  Cro. 

646. 677. 

If 
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If  a  grant  b^  of  land  in  the  parish  of  B.,  which  has  three.  viUs,  A., 
B^  ana  C»  and  of  the  tithes  in  A.  and  B.,  and  of  all  ten^nents  in  3* 
aforesaid ;  this  refers  to  the  parish  of  B.,  and  the  tenements  in  C.  pass. 
R.  2  RoL  251. 1. 15. 

If  A«  be  bound  to  pay  lOL  before  20  Oct,  (if  B.  be  then  living,)  and 
that  he  levy  a  fine,  &c.  that  he  refers  to  B.,  who  is  last  named,  though 
in  a  parenthesis.     R.  2  Rol.  252.  1.  15. 

In  assumpsit  brought  in  an  inferior  court,  if  the  plaintiff  declares 
that  the  defendant,  in  consideration  of  carrying  the  goods  of  B.  to 
Xiondon,  ad  tunc  et  ibidem  assumed,  &c. ;  ibidem  refers  to  London,  and 
so,  the  undertaking  being  out  of  the  jurisdiction,  it  is  bad  R.  2  Rol. 
S52. 1. 20. 

.  [The  words  <^  then  and  there"  refer  to  the  time  and  place  last  before 
mentioned.     R.  Ld.  Raym.  577.] 

[Thus,  in  an  action  against  a  hackney-coachman  for  plying  on  a  Son- 
day,  when  he  was  not  appointed  by  the  commissioners,  where  the  decla« 
ration  stated  that  defendant  on  7th  April  1700,  being  Sunday,  at,  &c. 
drove  his  coach  contra  Jbrmam  statuti  made  at  Westminster,  7th  No- 
vember 1693,  then  andf  there  not  beinff  i^pointed ;  the  court  held  the 
words  *^then  and  there"  referred  to  7th  mvember  1698  at  Westminster. 
Ld.  Raym.  577.  P.  C] 

[The  word  ^^  there"  in  pleading  will  refer  to  the  village  mentioned  in 
the  pleadings,  if  it  be  applied  to  an  issuable  feet.     R.  Ld.  Raym.  121.] 

[Thus,  in  trespass  for  entering  his  close,  called  A.  at  the  parish  of  B. 
and  seizing  his  catde  there  found;  the  court  iield  the  word  *<  there"  ap- 
plied to  the  parish  of  B.,  not  to  the  close.    Ibid.     P.  C] 

[In  an  award,  that  on  a  particular  dav  certain  things  specified  in  the 
award  should  be  done^  that  "  then"  each  party  should  execute  mutual 
leases,  the  word  '*  then"  refers  to  the  day.    Ld.  Raym.  123.] 

[The  word  '*  aforesaid"  does  not  necessarily  refer  to  the  last  antece- 
dent    R.  Ld.  Rajon.  405.] 

[Thus,  where  a  declaration  stated  that  the  plaintiff  was  possessed  of  a 
house  for  ten  years,  that  from  time  whereof,  8cc.  all  inhabitantis  within  the 
plate  had  had  a  particular  right,  and  that  by  reason  thereof  he  had  the 
right  during  all  the  time  **  aforesaid ;"  the  word  <^  aforesaid"  was  held 
to  apply  to  the  time  he  was  possessed  of  the  house,  not  to  the  time  the 
custom  had  existed.     Ibid.  P.  C] 

Covenant  upon  an  indenture,  reciting  other  indentures,  cumque  per 
unam  alium  indenturam  8^c.  testatum  est  per  indentur,  prak.f  the  word 
prad,  relates  to  the  last  indenture.     Semb.  Sho.  72. 

If  an  obligation,  5th  June,  with  a  condition  to  pay  on  the  first  day 
of  Trinity  term  next,  which  began  the  7th  June,  it  ought  to  be  paid  the 
7th  of  the  same  June,  though  the  essoign-day  of  Trinity  term  was  8d 
June.    R.  Sav.  124. 

(A  15.)  When  not. 

But  where  the  intent  appears  otherwise,  the  reference  shall  be  to 
support  the  intent;  as,  if  the  king  grant  a  manor  in  the  parish  of  R. 
(which  has  in  it  three  viUs,  R.,  A;,  and  B.)  and  all  tithes  in  R.  and  A., 
and  all  his  lands  in  R.  aforesaid;  this  refers  to  the  parish  of  R.  and 
not  to  the  villi  though  it  was  the  next  ant^redent.  Dub.  2  RoL  251. 
1.15. 

So, 
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Soil  if  an  obligatioB,  the  2Sd  April  be,  to  paySith  April  neitt,  itdiall 
be  refisrred  to  tbe  month  or  to  the  day,  aa  the  intent  ia  foand  to  be. 
2  RoL  25K  L  SO.  SS. 

Submission  to  an  award,  ita  quod  factum  sit^  on  this  side  the  8th  of 
Jnne,  before  Ibmr  o'clock  of  the  same  day,  the  word  day  does  not  refer 
to  the  8th  Jmie^  bot  to  the  day  before,  when  the  award  is  made^  R. 
2  RoL  251.  L  50.    Vide  S  Lev.  SS9. 

If  a  writ  be  teste'd  1^  Martii,  (which  was  after  Lent  began,)  retom- 
aUe  in  qiunia  $eptmana  quadragesinut  pror»Juiur^  the  words,  ^^prox, 
JiUwrr  relate  to  the  fourth  week,  and  not  to  Lent.  R.  Mo.  965. 
Poph^ldO. 

If  a  feoJBhient  be  to  B.  senior,  to  the  use  of  B.  junior,  for  life^  and 
afterwards  a  remainder  is  limited  to  the  heirs  xA  the  said  B.,  he  who 
was  last  named  shall  be  understood.     PoL  6S. 

If  a  condition  be,  to  pay  where  A.  dies  before  Michaelmas  without 
issue  then'  living,  it  riiali  be  referred  to  the  death.  Per  three  J.  Dy. 
15.  a. 

If  an  information  ctpuA  W.  in  com.  M.  says,  quod  A.  it  B.  in  com.  8* 
apud  W.  in  com,  M.  implacitassety  &c.  it  shall  be  referred  to  the  county 
ofM.    8  Sal.  199. 

[In  declarations,  '*  the  county  aforesaid,'*  where  more  than  one 
oobnty  is  named,  always  refer  to  the  county  named  in  the  Ikiaigin. 
2  BL  847.] 

(A  16.)  When  the  reference  shall  be  to  all  the  words  pre- 
cedent. 

So,  indefinite  words  are  tantamount  to  universa],  and  refer  to  all  the 
particulars  precedent :  as,  if  a  man  devise  A.  to  his  wife,  and  B.  to  his 
wife,  and  afterwards  devise  the  same  lands  to  his  son ;  diis  refers  to  all 
the  foregoing  lands,  and  not  to  those  in  B.  only.  Semb.  1  Vent.  S68« 
Vide  post,  (A  20.) 

So,  words  at  the  end  of  a  sentence^  which  may  be  applied  to  all  the 
preceding^  shall  be  restrictive  and  relative  to  all  the  preceding ;  as,  if 
the  king  grant  the  rectory  of  L.  cum  decimis  spectan.  ac  omnes  terras  et 
tenementa  in  tenura  B.  sub  annuali  redditu  S/.,  the  last  words  lefer 
to  the  rectory  as  well  as  all  the  lands ;  and  if  they  are  not  In  the 
tenure  of  B.  at  the  same  rent,  the  grant  is  void.  R.  per  three  J. 
2  Cro.  84. 

So,  if  a  covenant  be,  that  he  is  seised  in  fee  according  to  the  inden- 
ture of  his  purchase ;  the  covenant  i^,  that  he  is  seised  in  fee  absolutely, 
for  the  reference  to  the  indenture  imports  only  the  certainty  of  the  estate, 
not  the  title.     R.  1  Lev.  40. 

(A  17)  When  not. 

So,  if  there  are  distinct  clauses,  restrictive  or  explanatory  words  at 
the  end  of  the  last  clause  do  not  refer  to  the  preceding;  as,  a  gnmt  of 
all  tithes  itffra  domnicum  de  B,  ac  omnes  alias  decimasmonasterto  de  Bi 
spectan.  quaejuer  collect,  per  ballivum  e/usdem  monasterii ;  tithes,  if^ra 
dominiam  de  B.  pass,^  though  not  collected  by  the  bailiff  of  the  abbejr, 
fen:  that  refers  only  to  all  the  other  tithe%  which  ia  a  distinct  dause* 
R,  2  Cro.  48.    Mo«  754,  755. 

So, 


H(M  esppoundecL  8S6 

So,  a  ffrant  of  Innds  in  A.  mi.  alibi  Jn  c&m*  B»  mnasterio  de  C. 
spectan.  the  words,  numasterio  de  C.  spectan.  refer  only  to  lands  cUibi  in 
earn.  B.per  quosdam.    2  Cro.  51. 

(A  18.)  Words  expounded  according  to  the  intent  of  the 

parties :  —  With  regard  to  the  context. 

The  general  construction  of  words  ought  to  be  for  supporting  the 
intention  of  the  parties ;  and  therefore,  if  a  devise  be  to  his  daughter 
A.,  upon  condition  that  she  marry  D.,  and  if  she  refuses,  or  marries 
another  before  her  age  of  twenty-one  years,  to  B.  his  daughter ;  D. 
dies,  and  A.  afterwaras  marries  another  before  her  age  of  twenty-one 
years,  the  estate  does  not  go  to  B.,  for  the  intent  appears  that  she  shall 
not  marry  another  to  prevent  her  marriage  with  D.,  but  when  this  h&* 
comes  impossible  by  Uie  act  of  God,  her  marriage  with  another  does' 
not  lose  the  estate.  R.  4  Mod.  68.  Vide  Covenant,  (D  1.)  —  Parlia* 
ment,(RlO.) 

A  promise  in  consideration,  quod  uUerim  nan  prtnequeretur  B.,  an 
averment,  quod  prosequi  absiinuit  et  hucusque  aliquaUter  (Astinetf  is  suffi- 
cient :  for  aliqualiier,  in  regard  to  the  context,  imports  quod  ommno 
abainet.    R,  2  RoL  246. 1.  50. 

A  writ  to  the  escheator  says,  quod  tarn  escheaior  quam  jurat.  sigiOa 
sua  aliemaiim  appon»  g  both  ought  to  seal  the  same  return,  and  not  the 
escheator  one,  and  the  jurors  the  other.     R.  2  RoL  248.1. 10.  Hob.  255* 

In  a  lease  of  land,  except  a  wood,  the  lessor  covenants  that  the  lessee 
shall  take  firebote  super  pramissa ;  he  shall  not  take  it  in  the  wood  ex- 
cepted.   R.lLeo.  117. 

If  a  covenant  be,  that  he  hath  not  done  nor  will  do  any  act  to  dis- 
turb the  plaintifi^  but  that  he  will  hold  without  any  disturbance;  the 
last  shall  be  taken  with  reference  to  the  former  words,  and  it  is  not  a 
breach  if  he  be  disturbed  without  his  act     R.  Mo.  56. 

If  a  wager  be^  whether  kin?  W.  takes  Ireland  into  his  power  by 
his  present  or  any  other  tide  before  SO  Dec.,  it  shall  be  understood  of  his 
actual  administration,  because,  by  his  present  or  other  titie^  shews  the 
intent  was  not  such  administration  as  he  then  had.     R.  Sho;  182* 

£If  it  is  agreed,  *'that  several  causes  shall  be  bound  by  the  vodicl 
given  in  one,"  it  means  such  a  verdict  as  the  court  tiiinks  ought  to 
stand;  therefore,  if  after  verdict  a  new  trial  is  granted,  the  otiiers  are 
not  bound  by  the  old  verdict     8  B.  M.  147?.] 

[Words  in  an  agreement,  **  that  A.  shall  hold  and  enjoy,''  &c.  if  not- 
accompanied  by  restraining  words,,  oparate  as  words  of  present  demise. 
Secus,  if  they  be  followed  by  others  which  shew  that  the  parties  intended 
that  there  should  be  a  future  lease.  The  whole  must  depend  on  the  in- 
tention of  the  parties.     5  T.  R.  163.] 

[Demise  from  A.  to  B.  for  twenty-one  years,  if  both  should  so  long 
live ;  but  if  either  should  die  before  the  end  of  the  said  term,  then 
the  heirs,  executors,  &c  of  the  person  so  dying  should  give  twelve 
months'  notice  to  quit,  8cc.  It  was  holden,  that  the  lease  could  only 
be  detennined  by  twelve  months'  notice  given,  by  the  representatives 
of  the  party  dying  before  the  end  of  the- term,  and  consequentiy  that 
such  notice  given  by  the  lessor  to  the  representatives  ot  the  lessee 
(who  died  during  the  term)  did  not  determine  it     Willes,  43.  J 

S09  synonymous  covenants.    Vide  Coyenauti  (D  2^ 

(A  19.) 
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(A  19.)  With  r^ard  to  a  recital. 

• 

S09  the  construction  oif  a  deed  shall  be  with  regard  to  a  recital ;  as, 
if  a  lease  be  to  A.  except  a  dose;  and  A.  covenants  to  make  all  mnts, 
agreements,  contenta  out  recitata^  &c.  it  will  be  a  breach  if  he  disturbs 
the  lessor  in  the  close  excepted.     1  Leo.  117. 

But  a  recital  does  not  confine  subsequent  words  by  which  the  intent 
appears  more  large;  as,  if  a  condition  of  an  obligation  recites,  whereas 
a  snip  is  bound  to  A.  and  is  to  return  to  the  port  of  B.  or  London,  or 
any  in  England;  the  obligor  shall  pay  20/.  after  the  next  return  to  the 
port  of  B.  or  L.  or  other  port  of  England,  or  elsewhere  where  she  makes 
her  right  discharge ;  if  she  makes  a  disdiarge  at  Venice,  he  ought  to 
•pay,     R.2R0I.  247.1.  SO. 

(A  20.)  To  a  restriction  annexed. 

So,  where  restrictire  words  are  annexed  to  the  end  of  several  expr^ 
sions,  all  are  restrained  by  it:  as,  if  the  king  grant  a  portion  of  tithes 
in  L.,  with  all  tithes  in  L.  m  the  occupfition  of  S. ;  the  portion  of  other 
tithes  do  not  pass,  if  they  are  not  in  the  occupation  of  B.  R.  2  RoL 
198.1. 5.    Vide  ante,  (A  16.) 

So,  if  a  covenant  be  to  assure  such  land  as  descends  to  him,  the 
same  land  to  be  AM.  per  ann. ;  he  need  not  assign  more  than  40/.  per 
atm.  though  more  descends.    Semb.  8  Leo.  27* 

(A.  SI.)  Words  shall  be  transposed. 

Soi  words  shall  be  transposed  to  support  the  intent  of  the  parties: 
as,  if  a  lease  be  6th  Aug.  for  twenty  vears,  rendering  rent  anrnuttinn 
at  Lady-day  and  Michaebnas ;  there  shall  be  a  transposition,  to  Michael- 
mas and  Lady-day:  otherwise  it  cannot  be  paid  annuatim.  Co.  L. 
217.  b.  R.  per  two  J. ;  Brown  cont  PI.  Com.  171.  Vide  Abatement, 
(Hll.) 

A  devise  to  a  woman  for  life  if  she  does  npt  marry,  and  if  she  mames 
to' A.  in  tail,  &c.  shall  be  an  estate  in  tml  though  she  does  not  many ; 
for  it  shall  be  taken  that  A.  shall  enter  immediately  if  she  marries. 
R.  8  Lev.  125. 

A  devise  to  A.  for  life,  and  afterwards  to  his  first,  second,  and  other 
issues,  remainder  to  B.  for  preserving  estates;  the  words  shall  be 
transposed  to  make  tiie  devise  to  B.  precedent  to  the  disposition  to  the 
issues.    R.  2  Ca.  Ch.  10. 

(A  22.)  Insensible,  rejected. 

If  a  lease  be  for  forhr  years,  and  the  lessor  covenants  that  the  lessee 
shall  enjoy  for  the  said  term  of  eighty  years ;  the  words  ^^  eighty  years" 
being  insensible,  shall  be  rejected,  and  the  covenant  shall  be  tnat  he 
shall  enjoy  for  the  said  term.     Sav.  71. 

If  a  distringas  be  returnable  tres  Trin.  nisi  the  judge  of  assise  come 
8^  ejusdem  fnensis  Juniiy  where  no  such  month  was  mentioned  before^ 
^dm  shall  be  rejected.    R.  Hard.  830^ 

But 
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But  if  by  the  rejeclioa  of  iaseiigibte  words,  no  sense  reinaiiiii,  there 
Uie  yA\Q\»  is  Toid:  as,  if  accompt  be  for  sep^  ponderibus  ceres j  it  is 
utterly  inseosible ;  iarponius  pendens  is  a  weight,  pondtis  pondi^  a  pound. 
&.  ft  aoL  247. 1 15. 

(A  2S.)  General,  restrained. 

So,  always  a  construction  shall  be  made  of  words,  if  it  can,  to  sup- 
port that  which  seems  to  be  the  intent  of  the  parties ;  as,  a  lease /7/t7 
octog^nta  et  terdecim  annts,  shall  be  construed  for  ^S  years,  and  not  for 
80  and  30.     R.  Cro.  Car.  386.     2  RoL  247. 1.  5.     Vide  ante,  (A  20.) 

A  devise  to  A.  for  life,  with  power  six  months  before  his  death,  to 
make  a  lease  for  six  year$.;  he  may  make  a  lease  at  any  time  before  his 
death,  though  it  be  not  six  months  before ;  for  the  time  of  death  being 
uncertwi,  the  intent  was,  that  he  might  make  a  lease  for  six  yean  at 
any  time.     R.  2  Rol.  247. 1.  20. 

A  lease  by  the  king  of  a  manor  and  profits  of  courts,  (reciting  a 
former  lease  of  the  manor,)  to  begin  after  the  former  lease,  reddendo 
snde  extunc  78/.  annually,  viz.  36/.  for  the  manor,  6/.  for  the  profits* 
&c.  ^  The  rent  commences  upon  the  commencement  of  each  lease ;  for, 
for  the  profits  not  leased  before,  it  commences  immediately ;  for  the 
manor,  aftef  the  former  lease.     R.  2  Rol.  252. 1.  5. 

An  obligation,  with  a  condition  to  meet  at  A.,  there  to  choose  arbi- 
trators, who,  with  arbitrators  of  the  plaintiff,  might  determine  all  mat- 
ters between  them ;  it  is  not  sufiicient  to  be  there  the  last  minute  of  die 
day :  for  it  ought  to  be  understood,  that.he  shall  be  there  in  time  to  de- 
termine all  dimrences.     R.  Mo.  545. 

If  a  condition  be,  anno  1648,  to  pay  when  the  king  is  restored;  it 
shall  be  understood  of  King  Charles  I.  Per  two  J.     1  Sid*  31 4- 

But  where  words  have  no  ambiguity,  an  exposition  shall  not  be  made 
against  the  express  words. 

So^  general  words  are  not  restrained  by  restrictive  added  in  majorem 
cautdam :  as,  if  the  king  grant  a  manor  belonging  to  the  priory  of  C, 
and  all  lands,  tenements,  and  hereditaments  to  the  said  priory  of  C. 
ii^pertaining,  and  all  liberties,  piscaries,  &c  eidem  manerio  qtectan.  g  a 
piscary,  &c.  in  gross,  appertaining  to  the  priory,  passes ;  for  beii^ 
comprehended  in  the  word  hereditaments,  it  shall  not  be  excluded  by 
the  words,  eidem  numerio  xpectan.^  which  were  added  for  greater  cautio^. 
E.2R0I.  186.1.5. 

So,  if  the  king  grant  all  lands,  &c.  in  L.,  and  afterwards  grant  the 
rectory  of  L.,  (where  there  were  two  rectories,)  and  all  lands,  tene- 
ments, and  hereditaments,  &c.  the  rectories  pass  by  the  general  word^. 
2  Ilol.  193. 1.  10. 

So,  general  words  are  not  restrained,  by  afiirmaUve  words  more 
restrictive ;  as,  if  a  man  grant  to  A.  all  the  wood  in  his  manor,  and  after- 
wards covenant  that  A.  snail  take  all  the  wood  within  five  years ;  he  shall 
not  be  confined  for  five  years  for  taking  the  wood.     R.  Hob.  1 73. 

00,  a  grant  of  5/.  per  ann.  to  husbfuid  and  wife  for  tlieir  lives,  and  if 
tlie  wik  saryiiKQs,  thlit  she  shall  have  SL  per  ann. ;  if  she  aurvifas,  die 
JMihmfrti  5h per  unn.    Hobi  173.  ^  r 

A  covenant,  that  a  lessee  shall  take  iotes  by  assgnmat ;  he  may  take 
them  without  assignment     Hob.  1 73. 

Vol.  V.  Z  For 
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For  more  concerning  words,  aitd  the  exposition  of  them,  vide  Abate- 
ment, (H  3. 11.) —  Action  upon  the  Case  for  De&matton,  per  totum*. 

—  Chancery,  (3  A,  8.  —  3  Y  1.,  &c)  —  Condition. —  Covenant,  (D  !» 
2.  —  G  2.)  —  Devise,  (N  1  ^  &c.)  —  Estates,  (A  2.  —  B  8. 12.  19.)— 
Fait,  (E  5.)— Feoffinent,  (A  8.)  — Franchises,  (F6.)  — Garranty  (A). 

—  Grant,  (El.,  &c)— Libel.— Oblijption,  (B  1.,  8tc)  —Pardon  (C  — 
D.)  —  Parliament,  (R  10.,  &c.)  —  Pleader,  (C  25.,  &C.45.,  &c  77. — 
V5.  — 2Ll.,  &cO— Poiar,  (A2.  — B  1.,  &a)  — Rent,  (B  2.)  — 
Uses,  (L  8.) 

PARSON. 

(A)  lg)ar0on,  tubo  sball  ftc.  infra. 

(B)  ^u0t  ht  infra  0acro0  orDtne0. 

(B  1.)  Qui  sunt  sacri  ordines.  infra. 

(B  2.)  What  shall  be  a  lawful  ordination,  infra. 

(C)  Q^dt  Declare  W  adeent  to  t^e  boob  of  common 

pragcr.  p.  339. 

(A)  parson,  U)bo  0ban  be. 

A  Parson  is  he  qm  personam  gerit  ecclesia.  Co.  L.  300.  a.  Vide 
Ecclesiastical  Persons,  (C  6.) 

Who  may  be,  or  not,  and  his  interest  in  the  rectory.  Vide  Eccle- 
siastical Persons,  (C  7, 8,  9.) 

(B)  ^u0t  be  infra  0acro0  orDine0. 

(B  1.)  Qui  sunt  sacri  ordines. 

By  the  st.  IS  8c.  14  Car.  2. 4.  no  person  shall  be  capable  of  being 
admitted  to  any  parsonage,  vicarage,  benefice,  &c.  before  he  be  or- 
dained priests,  according  to  the  form  thereby  established,  unless  he  have 
before  episcopal  ordination,  on  pain  of  100/.,  &c.  and  disability  to  take 
the  order  of  priest  for  a  year. 

Sacri  ordines^  stride  loquendo,  sunt  4  tarUuniy  viz.  subdiacanatuSy  dia^ 
conaiuSf  presbyteraiusy  et  episcopatus.    I  And,  27.     Verb.  Sacros  Ordines. 

Et  in  clavsuld  pcenalij  verba  non  debent  extendi  ad  minores  ordines* 
Lind.  27.     Verb.  Sacros  Ordines. 

Large  tamen  loquendo^  omnes  ordines,  etiam  minores  (viz.  cantores^ 
acolj/tiy  exorcista,  et  ostiarii)  dicuntnr  sacri,  Lind.  27.  Verb.  Sacros 
Ordines. 

'If  a  man  takes  a  benefice,  not  having  episcopal  ordination,  it  shall 
be,  ipso  facto  J  void.     1  Mod.  11. 

(B  2.)  What  shall  be  a  lawful  ordination. 

By  the  st.  5&6.  Ed.  6.  1.  (which  was  repealed  by  the  st  1  M.  2. 
and  afterwards  reviyed  by  the  st  1  El.  2.)  to  the  book  of  common 
prayer,  was  added  a  form  of  makuiff  and  consecr^ng  archbishimt 
bishops,  priests,  and  deacons,  to  be  of  like  force  ana  authority  as-  tbe 
said  book.  ^ 

And 
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And  by  the  st«  8  £1.  1.  the  same  form  shall  be  of  for^e,  and  shall 
be  used  and  observed  in  ail  places,  &c. 

By  the  st.  13  &  1 4*  Car.  2. 4.  the  book  of  common  prayer,  with  the 
form  of  liiaking,  ordaining,  and  consecrating  bishops,  priests,  and  dea- 
cons, is  recommended  by  the  king  to  the  parliament,  to  be  used  by  ail 
that  make  or  consecrate  bishops,  priests,  and  deacons ;  and  the  same 
is  established  by  that  act. 

By  the  36th  article  of  the  39  .articles  established  anno  1562,  it  was 
declared,  that  the  book  of  consecration  of  archbishops  and  bishops, 
and  ordaining  priests  and  deacons  set  forth  in  the  time  of  king  Ed.  6. 
doth  contain  all  things  necessary  for  such  consecration,  and  ordain- 
ing,  &C. 

And  by  the  st  13  &  14  Car.  2.  4.  s.  30,  31.  it  is  enacted,  that  all 
subscriptions  of  the  said  article  shall  be  taken  and  applied  to  the  form 
thereby  established. 

Vide  Ecclesiastical  Persons,  (C  8.)  —  Esglise,  (N 10.) 

(C)  ^udt  Declare  W  emmt  to  tbe  booii  of  common 

pra|;er^ 

So,  by  the  st.  .13  &  14  Car.  2. 4.  s.  6.  every  person  put  into  an  eccle* 
siastical  benefice,  or  promotion,  shall  in  the  church,  &c.  belonging  to 
his  benefice,  within  two  months  after  actual  possession,  &c.  on  the 
Lord's  day,  publicly  read  morning  and  evening  prayers  appointed  by 
the  book  of  common  prayer,  and  afterwards,  before  the  congregation, 
declare  his  unfeigned  assent  and  consent  to  the  use  of  all  things  therein 
contained,  in  the  words,  I  declare  my  unfeigned  assent  and  consent  to 
all  and  every  thing  contained  and  prescribed  in  and  by  the  book,  &c. 

And  he  who  neglects  it  within  the  said  time  (unless  let  by  impedi- 
ment allowe!l  by  uie  ordinary,  and  then  within  one  month  after  the 
impediment  is  removed)  shall  be  ipso  facto  deprived  of  all  his  eccle- 
siastical promotions.  And  the  patron,  or  donor,  may  present,  &c.  as 
if  he  were  dead. 

Every  parson,  vicar,  &c  ought  to  declare  his  assent,'  &c.  within 
this  act. 

So,  a  stipendiary  priest,  provided  by  the  lessee  of  a  college,  deanery, 
&C.  though  no  presentation  is  required ;  but  a  nomination  to  the  dean, 
and  approbation  by  him.     R.  3  Lev.  83. 

[By  Stat  23  G.  2.  c  28.  it  is  declared,  that  the  bishop's  allowance  of 
lawful  impediment  for  not  reading  the  common  prayer,  extends  to  not 
reading  the  declaration  of  assent.] 

But,  a  man  deprived  for  not  giving  his  assent  within  two  months,  is 
not  disabled  to  be  presented  de  novo.     3  Lev.  8. 

And,  if  a  stipendiary  priest  continues  in  the  exercise  of  his  function, 
lifter  the  two  months,  with  .the  approbation  of  the  nominor,  and  dean 
who  ought  to  approve ;  this  amounts  to  a  new  nomination ;  and  if  he 
gives  his  assent,  &c.  at  any  time,  it  is  sufficient*     R.  3  Lev.  83. 
Vide  Dismes.  —  Esglise. 


PAHSONAGE. 

'    *   .'  Vl'(i^'E<(cLE8IA8TICAt  pERSONjS,   (C  6,  8tC.)  —  PARaON. 

Z  2  PARTIAL 


840  PARTICULARS,  BILL  OF. 

PARTIALITY. 

Vide  CuANCERT,  (9  K  60 


PARTICEPS  CRIMINIS. 

Vide  Chancery,  (S  M  7.  —  4  W  26,  Ml 

PARTICULAR  ESTATE. 

Vide  Estates,  (B  13^  &c.} 


[PARTICULARS,  BILL  OR] 

[A  plaintiff  declaring  in  indebitatus  assumpsit^  is  obliged  to  fpfm  a  pn^ 
ticular  of  his  demand.     S  Burr.  1S89.] 

[In  an  action  by  vendee  against  vendor,  for  that  the  abstract  of  title 
delivered  was  insufficient,  defective,  and  objectidnable,  Ae  plaikitiff  is 
compellable  to  give  a  particular  of  all  such  objections  as  depend 
matter  of  fact.    S  B.  &  P.  246.] 

[Where  the  forfeiture  of  a  lease  has  been  incurred  by  brefedi  oF 
venant :  in  an  ejectment  thereon,  the  plaintiff  is  compeUable  to  be  a 
particular,  specifying  as  well  on  what  breaches  of  covenant  he  reliesy 
as  the  times  when  the  forfeiture  occurred.    6  T.  R.  5970 

[The  defendant  is  entided  to  receive  from  the  plaintiff  a  particttlftr  4£ 
his  demand,  although  he  may  have  received  a  statement  of  k  btffim  the 
action  was  brought     Wightw.  78.] 

[A  defendant  must  appear  befcnre  he  can  demand  a  bill  of  {MitieiikMRi^ 
1  B.  &  P.  378.] 

[The  time  for  pleading  continues  to  run,  notwithstanding  an  coder 
for  a  particular.     8  B.  &  P.  seSJ] 

[To  deliver  a  particular  under  a  judge's  order,  as  general  as  the  de» 
claration,  is  a  contempt  of  the  court.     1  Taunt.  8fiS.] 

[It  is  sufficient  that  a  bill  of  particulars  specify  the  occasion  whenee 
the  right  arises,  without  technically  describing  the  right  to  be  inaittsd 
on  as  resulting  from  it     4  Taunt  189.] 

[Under  a  bill  of  particulars  as  for  goods  sold  to  the  defendant,  eiri* 
dence  of  goods  sold  by  the  defendant,  as  the  plaintiff's  agent,  is  inadmiwt* 
ble.    2B.&P.243.] 

[A  mistake  of  the  date  in  a  bill  of  particulars  is  inanaterial  wliiit 
it  could  not  mislead.     2  Taunt.  224.] 

[A  misrepresentation,  through  mistake,  in  a  bill  of  paititnisrsi 
which  in  other  respeets  appriz^  the  defendant  with  safiicient  tftsumsif 
of  the  cause  of  action,  is  immaterial,  unless  he  can  show  that  he  was 
misled  by  it.  Thus,  a  bill  of  particulars,  in  debt  for  rent,  stating  that 
the  premises  are  at  X.  instead  of  at  Y.,  will  be  no  ground  for  nonsuit, 
unless  the  defendant  can  prove  that  he  held  other  premises  at  X.  of  the 
plaintiff.     3M.&S.880.]    . 

[Where  a  verdict,  accordmg  to  the  justice  of  the  oaae,  is  taken  for  a 
sum  exceeding  the  particular,  vnthout  objection,  eithei  at  the  trial  or 

subse- 


/ 
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sttbseqaent  argument,  the  ju^lgmeBt  entered  thereon  will  not  afterwards 
be  reduced.    2  Taunt  28S.] 

[Where  a  particular  has  been  given  under  a  judge's  order,  a  second 
particular  ddivered  without  an  order,  may  be  treated  as  a  nuUi^. 
1  Taunt.  953.] 

[After  delivering  a  bill  of  particulars,  plaintiff  must  wait  twenty-four 
hours  before  he  can  siffn  judgment  as  for  want  of  a  plea.    2  N.  R.  S61 .] 

[The  particular  of  the  defendant's  set-off  is  not  admissible  evidcoice 
of  the  existence  of  a  debt  from  the  defendant  to  the  plaintiff.  1  Mars. 
38.     5  Taunt  228.] 


PARTITION. 

Vide  C|iAKcsaY|  (4  E).  —  Parcener,  (C  1.,  &c.)  —  PtSAmciu 

(3Fl.,&c.) 


PARTNERS  AND  PART-OWNERS- 

Vide  AaATBJiENT,  (E  12.-f—F  8.)  — Chancery,  (8  V  4.  .6,  7.)— 

lll^RCHANT,  (D).  — Navigation,  I  3.) 


PARTRIDGES. 

Vide  Justices  of  Peace,  (B  46.) 

party. 

]^artte0  to  an  agreement  or  Deeo. 

VuU  Chaxxry,  (S  CIS.  15.)— Fait,  (B1.— CS.  — S  2,  — ES.) 

iPartf 00  to  an  action,  or  0uit 

"Wde  JLBMnmtairty  (B  8.,  &c  —  F  4.,&c.)  —  Action,  (B  1.,  &c—  C  1., 
tK.)  —  Bakok  and  Fems  (V  &c)  —  Chancekt,  (E  2.  —  T.  S.  — 
Hi  M  1,  9.  — S  V  1,  S.) — Pabcensh,  (A  4,  5.) 

]Partie0  ano  pxtaits. 

Vide  FiNB,  (I  1.}  —  Pleadeb,  (O  1.,  ftc.) 

SUt  of  partg* 

Vide  Abatsxsmt  (H  41.,  &c  —  O). 

3IuD0e  anD  partg, 

Vid« Justices,  (Is.) 

^i0Demeanor  of  iurg»  or  parte* 

vide  Pleadeb,  (S  46,  47.) 

JlSegleet  of.partg 

^de  Rbtorn,  (D  3.) 

'  Z3  jpwte* 


34«  PARTY-WALL. 

Prece  pmtium. 

Vide  Abatement,  (I  21.) 


[PARTY-WALL.] 

[The  three  months'  Dotice,  under  st  14  Geo.  3.  c.  78.  s.  S8,  (9.  v.)  of 
the  building  of  a  party-wall,  is  only  requisite  where  the  par^  is  either 
ignorant  o^  or  adverse  to  the  building,  not  where  he  consents.  5  T.  R. 
ISO.]  . 

[The  separate  owners  of  adjoining  tenements  are  owners  in  severalty, 
each  half,  of  the  party-wall,   though  built    at    their  joint  expense. 

5  Taunt.  20.] 

[A.,  a  builder,  proposes  to  B.,  the  occupier  of  the  adjoining  house, 
to  build,  a  party-wall,  and  states  the  expense ;  B.  answers,  "  Very  weFI» 
I  expect  to  pay  what  is  right  and  fair,"  and  the  wall  is  built.  Held, 
that  A.  was  entitled  to  recover  from  B.  his  share  of  the  expense,  with- 
out reference  to  the  building  act.  14  G.  S  c.  78«  2  Mars.  435. 
7  Taunt  158.  SemUe^  that  B.  having  asked  300/.  for  his  lease,  he  was 
to  be  considered  as  owner  of  the  improved  rent  within  the  act    Ibid.} 

[By  Stat.  14  G.  3.  c.  78.  s.  41.  the  expense  of  a  party-wall  is  thrown 
upon  the  owner  of  the*  improved  rent;  which  term,  **  improved  rent,** 
stands  contradistinguished  from  some  other  rent ;  therefore,  where  none 
other  exists  but  that  originally  reserved,  the  original  lessor  is  the  party 
liable ;  as,  where  the  lessee  assigns,  (not.  under-lets)  the  premises. 
3  T.  R.  458.] 

[In  deciding  the  question  who,  as  owner  of  the  improved  rent,  is 
liable  to  the  expenses  of  a  party-wall,  the  covenants  (as  for  repairs) 
between  the  parties,  cannot  be  taken  into  the  account     1  B.  &  P.  303.} 

[The  landlord  of  a  house  rack-rented,  not  the  lessee  who  has  im- 
proved it,  is  liable  to  tlie  expense  of  a  party-wall,  since  the  wonls  of 
the  statute  14  G.  3.  c.  78.  s.  41.,  "  owner  of  the  improved  rent,"  are  not 
to  be  construed  "  owner  of  the  improved  value."     8  T.  R.  214.]  . 

[If  premises  held  under  a  building  lease  are  afterwards  let  at  an  im- 
proved rent,  the  owner  of  that  rent,  and  not  the  owner  of  the  ground* 
rent,  is  liable  for  the  expense  of  a  party-wall  under  st.  14  G.  3.  c  78* 
s.  41.     5  T.  R.  130.] 

[Where  a  house  rack-rented  is  under-let  at  an  advanced  rent,  the 
first  lessee  is  liable  for  the  expenses  of  a  party-wall.     1  B.  &  P.  303.] 

[Neither  possession  of  a  house,  nor  the  demise  of  a  house,  in  con- 
sideration of  the  cost  the  tenant  has  incurred  in  building  it,  proves  that 
the  tenant  was,  at  the  time  of  building  it,  the  owner  of  the  improved 
rent,  to  subject  hun  to  contribution  to  a  party-wall  previously  built 

6  Taunt.  249.] 

[The  regulations  prescribed  by  sect.  41.  of  st.  14  G.  2.  c.  78.  to  be 
observed  previous  to  an  action  for  the  expenses  of  a  party-wall,  apply 
ns  well  where  the  owner  himself  as  a  tenant  is  the  occupier  of  the  house 
liable.     2  Taunt.  62.]  ;       . 

[If,  in  trespass  against  the  owner  of  a  house  adjoining  to  the  plaintiffi, 
in  the  metropolis,  for  taking  down  his  party-wall,  and  building  upon  it, 
it  appears  at  the  trial  that  the  defendant  was  authorised  in  what  he  had 
done  by  the  provisions  of  the  building  act,  14  G.  3.  c.  78.,  and  there- 
upon 
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upon  the  plaintiff  be  non«suited,.  tie  defendant  will  be  entitled  to  treble 
costs.     9  JE^t,  322.] 

[Under  the  party-wall  act,  a  landlord  ilft  bound  to  reimburse  his  tenant, 
only  in  respect  of  money  paid  to  the  adjoining  owner.     10  East,  227.] 

[Under  a  stipulation  in  a  lease,  that,  "  it  is  the  true  intent  and 
meaning  of  these  presents,  and  of  the  parties  hereto,  that  the  landlord 
shall  receive  the  yearly  rent  of  60/.  hereby  reserved,  in  net  money, 
without  any  deduction,  defalcation,  or  allowance  out  of  the  same  on  any 
account  whatsoever,"  coupled  with  a  covenant  by  the  tenant,  *^  to  bear 
a  reasonable  share  and  proportion  of  or  for  and  towards  supporting, 
repairing,  amending,  and  cleansing  fdl  party-walls  belonging,  or  whidi 
hereafter  shall  belong  to  the  premises,"  the  tenant,  not  the  landlord,  is 
liable  to  contribute  to  a  party- wall  built  durhig  the  term.    8  T.  R.  602.] 

[A  person  who  has  l^hts  in  an  edifice  carried' up  above  a  party-wall, 
not  warranted  by  the  building-act,  14  G.  3.  c.  78.,  may  nevertheless 
recover  against  the  owner  of  adjoining  land,  who  contributed  to  the 
party-wall,  for  obstructing  the  plaintiff's  lights.     5  Taunt  465.] 


PATENT. 

(A)  (grant  fig  tbc  feing ;  boto  raaoc,  &c.  p-  344. 

(B)  Cbeform  of  Ictttrd  patent  p.  344: 

(C)  ^nDer  ttibat  0eal  maDc ; 

(C  1.)  The  several  seals  of  the  king.  p.  345. 

(C  2.)  When  under  the  great  seal.  p.  345. 

(C  3.)  When  under  the  exchequer  seal.  p.  346.         ' 

(C  4.)  Or  the  duChy  seal.  p.  346. 

(C  5.)  Or  under  the  privy  seal.  p.  346. 

(C  6.)  Under  the  privy  signet,  p.  347. 

(C  70  Sign  manual,  p.  j347* 

(D)  ^j)e  manner  of  pa00ing  a  patent ;  by  the  st.  27  H,  8. 

ILp.  347. 

(E)  3inroIment  of  a  patent  p.  349. 

'  (E  1.)  Infringement  of  a  patent.)  ]  p.  350. 
[  (E  2.)  Statute,  21  Jac.  1.  c.  3.)  ]  p.  350. 

(F)  iaepeal  of  a  patent 

(Fl.)  In  ¥^hat  cases  it  may  be: — where  the  patent 
was  of  a  thing  which  the  king  could  not  grant, 
p.  350. 

(F  2.)  Or  founded  upon  a  false  suggestion,  p.  351. 

(F  3.)  Or  a  forfeiture  be  committed,  p.  351. 

(F  4.)  If  there  are  two  patents  of  the  same  thing :  — 
when  a  scire  facias  lies  by  the  patentee,  p.  351. 

(F  5.)  Wlien  a  scire  Jhcias  is  not  necessary,  p.  351. 

Z  4  '     (F6.) 
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(F  6.)  Scire  Jhiias  for  repealing  a  patent :  «^  In  wbat 

court  it  lies.  p.  S5@. 

F  70  In  what  manner  sued.  p.  S52. 

F  8.)  Pleas  to  a  scire  facias^  and  judgment  on  con- 
fession or  by  default,  p.  35%. 

(G)  iBtftrenDer  of  a  patent  p.  353. 

(H)  l^otD  a  patent  dball  be  pleaoeo.  p.  353. 

(A)  (Stant  \i2  tbe  &tng ;  boto  matie^  $c. 

The  king  cannot  grant,  or  take  any  tbing,  but  by  matter  of  record' 
Vide  Praerogative. 

[A  patent  was  granted  to  A.  B.  for  a  new-invented  method  of  using 
an  old  engine  In  a  more  beneficial  manner  than  was  before  known. 
The  specification  stated,  that  the  method  consisted  of  certain  principles, 
and  described  the  mode  of  applying  those  principles  to  the  purposes  of 
the  invention,  and  an  act  of  parliament,  reciting  the  patent  to  have 
been  for  the  making  and  vending  certain  engines  by  him  invented,  ex- 
tended to.  A.  B.,  for  a  longer  term  than  fourteen  years,  the  privilege  of 
jnaking,  constructing,  and  selling  the  said  engines.  Held,  that  the 
invention  was  the  subject  of  a  patent,  and  that  the  patentee's  right, 
under  the  patent  and  act  of  parliament,  was  valid.  8  T.  R.  95.  2  Ii.  B. 
463. ;  the  court  was  divided.     Lofit  3950 

[The  patent  must  not  be  more  extensive  than  the  invention.  li^ 
therefore,  tlie  invention  consist  in  an  addition  or  improvement  only, 
and  the  patent  be  for  the  whole  madiiae,  or  manufacture,  it  is  void. 
11  East,  109.] 

[If  a  patent  is  obtained  for  making  several  things  by  one  process,  and 
the  process  falls  in  producing  any  one,  the  patent  is  void.  The  con- 
sideration of  the  patentee's  exclusive  right  was  the  producing  the  several 
things  specified,  and  the  whole  df  them ;  now  a  part  of  that  considera- 
tion nas  fiuled,  and  with  it  his  right.     1  T.  R.  60£.] 

(B)  Cbe  form  of  letters  patent- 

The  king  in  his  patents  was  named  in  the  singular  number,  till  the 
time  of  king  John:  but  since,  has  used  the  pluicaf  number.     2  Inst  9. 

So,  the  direction  of  patents,  till  R.  2.,  was  (and  now  is,  of  patents 
of  digDity)' omnibus  archiepiscopis^  ducibus^  marchionibus^  comitibus^  epis- 
copis,  &c.  But  in  other  patents  it  is  now,  omnibus  ad  guos  prasentes^ 
litera  venerinij  &c.     2  Inst  1. 

So,  the  king,  by  his  patent,  ought  to  make  a  grant  of  lands. 

Buf,  by  the  st  31  H.  8.  13.  s.  19.  a  patent,  by  which  the  king  t>sr- 
gfuned  and  sold  lands  which  belonged  to  a  monastery,  (without  the 
word  ^ant,)  being  made  after  4  Feb.  27  H.  8.  and  within  three  months 
after  £e  st  31  H.  8.  shall  be  good.    R.  Mo.  681. 

So,  the  clause  of  his  testibus  was  us^d  temp.  H.  3.  Ed.  I,  2  &  3. 
and  before,  in  grants  of  ft-anchises  and  inheritances.     2  Inst.  77. 

And  is  now  used  in  patents  for  creation  of  dignity.     8  Inst.  77. 1. 

But  temp.  R.  3.  teste  t^eipso  was  inserted  in  uie  place  of  his  testibuSf 
in  other  patents.    2  In&i.  78; 

(C)  anser 


Under  what  seal  made.  S4A 

(C)  (Under  \obat  cfeal  m&nt. 

(C 1.)  The  several  seals  of  the  king. 

William  tlie  G)nqueror  sealed  bis  patents  with  an  impressioa  upoa 
wax.    2  RoL  (180.)  L  45.  18L  L  80.    Vide  Fait,  (A  2.) 

So,  William  Rufiis.  ,  (Vide  2  Rol.  181.  L  36.) 

Rich.  I.  first  used  a  seal  of  arms  ibr  his  seaL     2  RoL  181. 1.  21. 

And  after  his  return  from  Jerusalem^  changed  his  arms  from  tiro 
lions  combatant  to  three  lions  passant.    2  Rol.  181.  L  25. 

The  law  takes  notice  of  three  seals  of  the  Ifiin^^  the  great  seal,  the 
pri^  seal,  and  the  signet.    2  Inst.  554.  ^ 

If  mention  be  of  the  king^a  seal  geneni%t  it  shall  be  understood  <rf'^ 
the  great  seal.    2  Inst.  555. 

Tae  great  seal  is  in  the  custody  of  the  chanceDor,  the  privy  seal  in 
the  custody  of  the  clerk,  or  lord-keeper  of  the  privr  seal»  and  the  gupoet 
in  the  custody  of  the  principal  secretaiy,  who  nas  four  deiks  of  the 
s^et    a  Inst.  554,  555,  5S6. 

(C  S.)  When  under  the  great  seal- 
By  the  common  law,  no  grant  of  the  king  is  available,  or  pleadable 
unless  under  the  greataeal.     R.  9  Co.  16.  b.    S  RoL  182.  L  5. 

And  therefore,  if  the  king  presents  to  an  advowson^  to  which  he  has 
a  ti^tjure  eororuty  unless  imder  the  great  seal,  it  shall  be  vo  d.  R.  Cro. 
Car.  9d. 

So|  a  grant  of  all  inhtf  itances,  or  chattels  real,  ought  to  be  by  the 
great  seal.    Mo.  476. 

A  grant  of  a  protection,  or  cssome  de  seroUio  regis.  S  Inst.  555. 
Vide  post,  (C  5.) 

So,  a  grant  of  an  office  to  another  in  fee,  or  for  life,  &c.  R«  II  Co. 
4.  a. 

So^  an  office,  or  commission  for  entitling  the  king,  ought  to  be  under 
the  great  seal.     R.  Cro.  Car.  1 73. 

So,  a  grant  of  a  ward  ouffht  to  be  under  the  great  seal.  Cro.  EL  851. 

So,  the  king^s  writ  ouj^t  to  be  sealed  with  the  great  seal.  2  Co. 
17.  b. 

For,  by  the  st.  Art.  super  Chatiasy  28  Ed.  1.  6.  under  the  little 
seal  shall  not  issue  a  writ  which  touches  the  common  law.  Vide  post, 
(C5.) 

A  grant  under  the  great  seal  shall  be  fpoAj  where  it  might  have 
been  made  under  another  seal :  'as,  if  the  kin^  pres^its  to  a  cnurch  of 
his  ward,  under  the  great  seal ;  though  it  might  have  been  made  under 
the  seal  of  the  court  of  wards.     R.  Cro.  Car.  99. 

[The  king  may  create  an  Irish  peer  under  the  great  seal  of  Great 
Britain.    Ld.  Raym.  13.] 

If  he  grants  lands  within  the  duchy  of  Lancaster,  rendering  rent  to 
the  court  of  augmentations ;  though  such  rent  was  payable  bnsfore  to 
the  duke  of  Lancaster ;  and  the  grantee  shall  pay  only  the  latter  rent 
Dal.  9. 

[It  is  one  of  the  provisions  of  the  act  of  union  40  O.  3.  c.  67.;  that 
the  great  seal  of  Ireland  may,  if  his  majesty  shaQ  so  think  fh,  aAer  die 
union  be  used  in  like  manner  as  before  the  union.] 

CC3.) 
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(C  3.)  When  under  the  exchequer  seal. 

Bat,  by  the  course  of  the  excbeauer,  a  lease  for  years  by  the  king, 
by  the  exchequer  seal,  will  be  gooa.  R.  2  Co.  16  b.  2  RoL  182. 1. 35. 
R.lAnAl91.    2Cro.  109. 

So,  a  lease  for  lives.  R.  2  Rol.  182. 1. 45.  Cro.  Car.  51S. ;  for  it  is 
the  ancient  usage  of  the  court.    Dub.  but  no  judgment     F,  g.  90. 290. 

So,  the  grant  of  the  benefit  of  an  oudawry.     R.  2  Rol.  182.  L  30. 

So,  the  king  may  make  any  one  bailifi^of  his  manor,  by  patent  under 
the  exdiequer  seal.    2  Rol.  182.  1.  25. 

So,  a  commission  under  the  exchequer  seal,  for  the  infbrmadon  of 
the  king  only,  will  be  good.    R.  Cro.  Car.  173. 

So,  the  custody  of  lands  forfeited  for  attainder,  &c  may  be  under  the 
exchequer  seal.     R.  2  Cro.  109. 

So,  a  grant  under  the  seal  of  the  court  of  wards,  of  a  thing  which  re- 
lated to  his  ward,  was  good :  as,  a  presentation  to  an  advowson  of  his 
ward.     R.  Cro.  Car.  99.     R.  2  Cro.  248. 

So,  a  lease  by  the  king  of  the  lands  of  the  ward,  during  the  ward's 
minority.    R«  Cro.  El.  851. 

But  a  presentation  under  the  exchequer  seal  is  not  good.  2  Cro.  248. 

(C  4.)  Or  the  duchy  seal. 

• 

So,  a  grant  under  the  duchy  seal,  of  lands  within  the  coun^  palatine 
of  Lancaster,  shall  be  as  good  as  if  it  was  under  the  seal  of  the  coimtj 
palatine  of  Lancaster.     Semb.  1  Ver.  295.     R.  1  Lev.  28. 

So,  leases  in  possession  or  reversion,  of  lands  within  the  counts  pala- 
tine, under  the  duchy  seal,  are  of  the  same  validity  as  a  lease  of  lands 
of  the  crown  under  the  great  seaL     4  Inst  209. 

And  by  the  st.  3  H.  7.  grants  of  lands,  advowsons,  Sec,  parcel  of 
the  duchy  of  Lancaster,  are  void,  if  not  under  the  duchy  seaL     Vide 

Plo.218. 

And  therefore,  a  grant  under  the  great  seal  only  is  not  good.   Hard. 

171. 

So,  a  grant  to  a  corporation  of  lands  within  the  duchy,  is  good  under 

the  duchy  seal. 

So,  the  king  may  make  a  corporation  under  the  duchy  seal,  within 
the  county  palatine;  though  not  out  of  it.     Mo.  167-    2  Leo.  151. 

So,  a  grant  of  the  next  avoidance  of  a  church,  the  advowson  of  which 
belongs  to  the  duchy,  under  the  great  seal,  is  not  good ;  for  it  ought  to 
be  under  the  duchy  seal.    2  Rol.  182.  1.  20. 

So,  a  presentation  to  an  advowson,  parcel  of  the  duchy,  ought  to  be 
under  the  duchy  seal.  R.  cont  that  it  may  be  under  tne  great  seal ; 
for  it  is  a  fruit  rallen,  and  not  within  the  st.  3  H.  7.  being  but  a  recom- 
mendatiion  of  a  clerk  to  the  ordinary,  which  may  be  by  parol.  1  RoL 
1^2.  1. 15.     Mo.  874.     1  Brown,  162. 

(C  5.)  Or,  under  the  privy  seal. 

So,  the  king  may  dispose  of  a  chattel  under  his  privy  seal :  as,  he  may 
issue  his  treasure  under  the  great  or  privy  seal.  1 1  Co.  92.  2  Rol,  133. 
1.7.     Mo.  476.     4  Inst.  116.     2  Inst.  555. 

Or,  make  an  obligation  under  his  privy  seal.    2  Rol.  183.  1. 15. 

Or,  discbarge  a  debt.     2  Rol.  183.  L  30.     Hard.  204.     Sav.  22. 

6  Though 


^  Under  what  seal  made.  SVf 

Though  it  be  a  debt  upon  a  recognizance  forfeited.  2  RoL  183*  1. 25. 
2  Inst.  555t 

.    So,  by  the  privy  seal,  the  king  may  dispose  armour,  horses,  or  other 
personal  things.     Mo.  476. 

Or,  present  to  an  avoidance :  for  an  interest  does  not  pass ;  but  it  is 
the  nomination  of  a  clerk  to  the  ordinary,  which  may  be  by  piEuroL 
2  Cro.  2*S. 

So,  the  king  may  grant,  by  patent  under  his  privy  seal,  to  make  a 
general  attorney  in  all  pleas.    2  RoL  183.  1.  12.     F.  N.  B.  26.  A. 

Or,  may  commit  to  another  the  office  of  chancellor  in  Ireland.  2  RoL 
183.  Ll7. 

Or,  make  a  warrant  for  a  patent.     Semb.  Dy.  133.  b. 

So,  the  king  may  inhibit,  by  private  seal,  quod  ne  exeat  regnum.  2  RoL 
18.S.  L28.     2Co.  17.b. 
.    Or,  require  the  levying  of  his  debts.     Mad.  593. 

Or,  make  a  supersedeas  of  process  in  the  case  of  the  kinff.  2  Inst.  BBS* 

Or,  grant  a  nisiprius^  where  the  king  is  a  party.     Ibid. 

Or,  allow  a  plea  against  the  king.     Ibid. 

So,  in  other  small  matters  which  do  not  cause  delay  to  the  subject. 
Ibid. 

'    But  by  the  st  Art.  super  chartas  6.  de  south  le  petit  ne  issera  desormes 
md  briefe  que  touehe  le  commgn  ley.     2  RoL  183.  1. 20.     2  In^.  BB^. 
.    So,  a  protection  or  warrant  of  essoigne^  under  the  private  seal,  is  of 
-no  force.    2  RoL  183.  L  30.    Vide  ante,  (C  2.) 

Nor,  a  grant  of  an  office.     R.  1 1  Co.  4.  a.     Vide  ante  (C  2.) 

(C  6.)  Under  the  privy  signet. 

So,  the  king  may  forbid  to  go  out  of  the  realm,  under  the  privy 
signet.     F.  N.  B.  85.  A.     2  RoL  183.  1.  51.   2  Ck>.  17.  b.    2  Inst  556. 

But  the  privy  signet  is  not  a  sufficient  warrant  to  issue  treasure. 
11  Co.  92.     2  RoL  183.  L  50.    Mo.  476.    4  Inst  116. 

.Nor,  to  discharge  a  debt    2  Co.  17.  b.    2  RoL  183.  L  BB. 

Nor,  to  confess  a  bill  in  equi^,  which  prays  to  be  discharged  from 
a  debt  or  account     R.  Hard.  204. 

(C  70  Sign  manual. 

If  the  sign  manual  be  to  a  grant  or  warrant,  regularly  it  ought  to  be 
countersigned  by  a  principal  secretary  of  state,  or  Uie  lords  of  the  trea- 
sury.    jSi.  Ca.  54.  209. 

And  if  it  be  but  a  direction  for  another  act,  as  for  letters  patent  to 
be  made,  &c.  it  is  sufficient  that  it  be  countersigned.     £q.  Ca.  54. 

If  it  be  of  itself  the  principal  act.  it  is  countersigned,  and  also  .sealed 
by  the  signet,  or  privy  seal.     £q.  Ca.  54. 

But  where  an  act  of  parliament  directs,  that  the  king  assign  se- 
curities,  &c.  by  hb  sign  manual,  it  need  not  be  countersigned.  £q. 
Ca.  209. 

(D)  Cfje  manner  of  pa00tng  a  patent ;  by  the  stat 

27  H.  8. 11. 

If  the  king  makes^  a  grant  by  letters  patent  to  be  passed  under  tlie 
great  seal,  by  the  st;  27  H.  8.  11.  every  gift,  grant,  or  writing  made 
by  the  king,  or  any  of  his  posterity,  for  that  intent,  to  any  person, 

signed 
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signed  by  liis  sign  iiiaiiiiil«  before  H  pass  any  of  fais  seals»  or  oAer 
process  be  made  of  the  same,  shall  be  brought  to  the  king^s  princqMd 
aecretaiy,  or  one  of  the  clerks  <^  the  signet^  to  be  passed  at  the  office  of 
the  signet. 

And  this  extends  to  any  gift  or  grant,  &c.  to  pass  the  great  seal  of 
England,  Ireland,  duchy  of  Lancaster,  or  other  county-palatine,  or 
principality  of  Wales,  or  by  other  process  out  of  the  exchequer ;  and 
to  all  grants,  which  the  master  of  the  wards,  or  surveyor-general  of  die 
kinff*s  lands,  or  other  officer,  by  act  of  parliament,  or  the  king^s  gran^ 
made  or  to  be  made,  can  make.    By  the  same  statute. 

By  the  same  st.  27  H.  8.  1 1.  one  of  the  clerks  of  the  signet,  to  whom 
such  writing  shall  be  delivered  simed  with  the  king's  hand,  shall,  by 
warrant  of  die  same  bill  in  eight  days  after  its  receipt,  (unless  he  have 
knowledge  from  the  king^s  principal  secretary,  or  otherwise,  of  the 
king^s  pleasure  to  the  contrary,)  make,  in  the  king's  name,  letters  of 
warrant  under  the  hand  of  such  deric,  and  sealed  wim  the  king's  ugnet, 
to  the  lord-keeper  of  the  privy  seal,  for  further  process  to  be  bad 
therein.    Vide  2  Inst.  556. 

And  the  derk  of  the  privy  seal,  bv  examination  of  the  warrant  from 
the  signet  by  the  lord  privy-seal,  shall  in  eight  days  (mnless  commanded 
by  the  lord  privy-seal  to  the  contrary)  make  other  letters  of  like  war- 
rant subscribed  oy  the  said  derk  of  the  priw-seal,  to  the  lord  chan* 
oellor  or  keeper,  chancellor  of  the  duchy  of  Lancaster,  or  Irdand, 
treasurer  and  chamberiain  of  the  exchequer,  chamberlains  of  other 
county-palatine^  or  prindpality  of  Wales,  or  other  officer,  and  eveiy 
of  Uiem,  by  writing,  and  seding  with  their  seds  in  their  respective 
custodies,  letters  patent  or  dose,  or  other  process  requisite  to  such 
grants.    By  the  same  st.  sect  2. 

And  no  derk,  or  other  person,  shall  make  or  procure  any  warranty 
grant,  &c.  to  be  passed  under  the  said  seds  in  other  ftshion,  on  pain  of 
10/.,  a  moiety  to  the  king,  a  moiety  to  him  that  will  sue^  &c.  By  the 
same  stat.  sect.  S. 

Provided,  not  to  prejudice  warrants  or  precq)ts  which  the  lord- 
treasurer,  by  virtue  of  his  office,  may  direct  immediatdy  to  the  lord 
chancellor,  &c.  for  making  grants,  or  letters  patent  from  the  king^  of 
any  offices,  farms  of  lands,  &c.  bdonging  to  his  nomination  or  disposi- 
tion :  but  that  the  same  may  pass  without  signet  or  privy-sed,  as  before. 
By  the  same  stat  sect  5. 

Provided,  leases  of  lands.  &c.  in  the  county-palatine  of  Lancaster,  or 
duchy  of  Lancaster,  which  the  chancellor  may  grant  in  the  king's  name, 
may  pass  under  the  sed  of  the  duchy^  &c.  as  heretofore.     By  the  same 

Stat  sect  6. 

Provided,  not  to  prejudice  any,  whom  the  king  b^  express  command 
directs  to  procure  any  thing  to  be  seded  with  the  lung's  seds,  concern- 
ing the  king's  private  affairs,  or  the  affitirs  of  the  redm ;  but  such  things 
may  be  written  and  seded  without  warrant  or  fees,  at  the  signet  ar  privy 
sad*    By  the  same  stat  sect  11. 

But  if  a  patent  passes  by  bill  signed,  without  a  privy-sed,  the  patent 
is  subscribed  per  tpsum  regent^  and  the  bill  si^ed  remains  wim  the 
chancellor  for  his  warrant     8  Co.  18.  b.    The  Prince's  Case^ 

If  it  passes  by  bill  signed  and  privy  seal,  the  bill  signed  rendns  witii 
the  clerk  of  the  signet,  and  an  extract  of  it  is  made  by  the  lord  privy- 
sed, 
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I,  taUt  makkiff  the  privy  seal,  and  the  privj  seal  mnmns  with  llie 
chancellory  and  the  patent  is  subscribedi  per  breve  de  privaio  sigitto, 
S  Od.  18.  h.    The  Prince's  Case. 

Bi  aitdor^ate  parUamenii  is  added  if  it  passes  according  to  the  staL 
127  H.  8. 11.    8  Co.  18.  b.    The  Prince's  Case. 

If  the  kin^  signs  the  patent  itself  in  the  upper  part,  and  the  signa- 
ta/te  goes  wim  the  great  seel,  it  is  subscribed  per  tpsum  regem  manu  sud 
pt&prid.    8  Co.  1 18.  b.    The  Prince's  Case. 

If  it  be  made  by  authority  of  parliament,  it  is  subsaribed,  per  ips&m 
regem  tt  totum  concilium  in  parliamenio.  8  Co.  19.  a.  The  Prince's 
Case. 

If  a  warrant  for  a  patent  be  dated  SI  Oct.  S7  H.  8.  and  upon  de- 
livery to  the  chancellor,  a  memorandum  is  indorsed  1  Dec.  ieliberat.y 
omitdng  the  year,  yet  being  filed  among  the  memoranda  of  the  S7th 
year,  and  the  patent  being  &ted  1  Dec.  atmo  97  H.  8.  it  will  be  well. 
Semb.Dy.  ISS.b. 

(£)  3[nroIment  of  a  patent. 

i 

So»  a  patent  ought  to  be  inroUed :  otherwise  it  will  be  void.  Vide 
post,  (G). 

And  therefisre,  if  a  lease  for  years  be  acknowledged  before  commis^- 
sioaers,  with  a  prayer  that  it  be  inroUed,  and  such  prayer  be  indorsed, 
but  the  lease  to  the  king  never  is  inroUed  in  the  life  of  the  lessor,  or  of 
'die  kinff,  it  will  be  void.     R.  Lane^  35. 60.    Vide  infra. 

[Andthe  patent  must  be  inrolled  within  the  time  limited ;  and  i^  by 
any  mistake,  it  be  not  inrolled  -within  that  time,  the  date  cannot  be 
altered  m  fovour  of  the  patentee.     1  Brown,  Ch.  Rep.  578.] 

If  an  officer  surrenoer  his  office,  and  his  surrender  is  recorded  in 
€0101,  yet  if  the  patent  is  not  delivered  to  be  cancelled,  the  surrender  is 
not  efiectuaL    Semb.  Dy.  1 76.    Vide  post,  (G)  ~  Vide  Officer,  (K  9.) 

So,  if  a  patent  be  delivered  to  be  cancelled^  but  there  is  no  actual 
surrender,  or  cancelling^  or  vaccUur  entered  of  the  inroUnent  of  the 
patent,  it  is  not  sufl^cient.     Semb.  Lane,  14. 

But  if  a  deed,  by  which  a  grant  is  made  to  the  king,  be  acknowleged 
before  a  master  in  chancery,  and  delivered  to  be  inroUed,  it  is  sufficient, 
though  it  be  not  inroUed,  but  put  into  a  chest:  for,  if  it  be  in  JUaciis 
or  memarandis  of  the  exchequer,  it-  may  be  inroUed  at  any  time.  Cont. 
Dy.  355.  a.  But  the  opinion  is  denied  there  in  marg.  and  said  to  be  R. 
ace.  Mo.  676.     Hut.  1. 

So,  if  a  deed  be  inroUed,  by  mistake,  before  the  day  of  the  date.  R. 
Mo.  676. 

So,  if  it  be  acknowledged  before  the  attorney  of  augmentations,  out 
of  court;  for  he  is  a  judge  of  the  court*    Ibid. 

So,  if  a  prayer,  that  it  be  inroUed^  be  indorsed,  it  is  sufficient;  though 
it  be  not  inroUed  till  after  the  death  of  the  king.  Semb.  Lane.  83.  But 
in  tins  case  it  was  k.  cont  Lane,  85. 60.     Vide  supra. 

[A  patent  is  void,  if  the  specification  be  ambiguous,  or  give  directions 
^hich  tend  to  mislead  th^  public.     1  T.  R.  609.] 

{Chs  if  the  patentee  say  that  by  one  process  he  «bb  produce  ihrae 
thimgs,  and  he  fiiil  in  oae,    lUd.] 

C6^  if  the  spedfiosfebn  dii«ct  the  e«ne  thing  to  be  produced  several 

ways. 
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ways,  or  by  several  different  ingredients,  and  any  one  of  them  fiuL  I\Ai» 
Vide  Trade,  (D  4.)] 

[Not  sufficient  for  the  party  applying  for  a  patent  merely  to  answer 
objections  to  its  being  granted,  but  must  make  out  a  proper  case  for  it. 
1  Ves.jun.112.] 

[On  such  application,  the  lord  chancellor  will  take  care  that  the  king 
is  not  deceived,  nor  his  object  disappointed,  and  will  represent  the 
whole  matter  to  his  majesty;  but  will  not  decide  on  the  merits  of  the 
various  claimants.    Ibid.] 

[Will  not  sign  a  patent  which  does  not  put  the  parties  under  some 
control,  although  there  be  no  caveat.     Ibid.] 

[Qu.  Whether  a  patent  can  be  the  subject  of  a  trust?    Ibid.  129.] 

Vide  Estoppel  (C). 

[Where  a  patent  is  granted  for  improvements  in  a  machine,  for  which 
a  former  patent  had  been  granted,  and  whereof  a  specification  had 
been  inrolled,  ^^  so  as  a  specification,  particularly  describing  and  as- 
certaining the  nature  of  the  said  invention,  and  in  what  manner  the 
same  was  to  be  performed,  should  be  inrolled ;"  a  general  specification, 
describing  the  whole  machine,  is  sufficient.     11  East,  101.] 

[Where  a  person  obtains  a  patent  for  a  machine,  consisting  of  an 
entirely  new  combination  of  parts,  though  all  the  parts  may  have  been 
used  separately  in  former  machines,  the  specification  is  correct,  in  set- 
ting  out  the  whole  as  the  invention  of  the  patentee.  But,  if  a  com- 
bination of  a  certain  number  of  those  parts  have  previously  existed  up 
to  a  certain  point,  in  former  machines,  the  patentee  merely  adding 
other  combinations,  the  specification  should  only  state  such  improve-* 
ments;  though  .the  effect  produced  be  different  throughout.  2  Mars.  21:1^ 

[(El.)  Infringement  of  a  patent] 

[In  actions  for  infringing  patents,  the  plaintiff  must  show  in  what  his 
invention  consists,  and  that  he  has  produced  the  efifect  proposed  in  the 
manner  specified,  though  for  this  purpose  slight  evidence  will  be  suffi- 
cient.    2T.R.606,607.] 

[  (E  2.)  Statute  21  Jac.  1.  c.  3.] 

[Patentees  for  new  inventions  are  left  by  21  Jac.  1.  c.  3.  to  the  com* 
iAon  law,  and  the  remedies  which  follow  the  nature  of  their  right. 
4  Burr.  2323.] 

(F)  Jaepeal  of  a  patent 

(F 1.)  In  what  cases  it  may  be  : —  Where  the  patent  was  of 
a  thing  which  the  king  could  not  grant. 

If  the  king  grant  a  thing  not  grantable,  he,  jure  regio^  for  the  ad<» 
vancement  oi  justice  and  right,  may  have  a  scire  facias  for  repealing  his 
own  letters  patent.     4  Inst  88. 

As,  if  he  grant  lands  which  were,  conveyed  to  the  king  by  covin  to 
defeat  a  subject  of  his  seigniory.     Dy.  269.  a. 

If  the  king  grant  possessions, '  part  of  the  duchy  of  Cornwall,  hia 
eldest  son,  when  born,  may  have  a  scirejactas,^uk  the  name  of  the  king, 
for  repealing  it,  without  alle^ng  firaud,  &c.    2  B4>L  162.  L  5. 

But  if  the  patent  be  void  m  itself  non  concern^  may  be. pleaded  t0 

it, 
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it,  withont  a  scire  facias  to  repeal  it:  as,  if  a  commission  be,  that, 
upon  a  discovery  of  defectire  titles,  a  grant  shall  be  made  upon  the 
waiTant  of  the  commissioners,  without  other  warrant,  and  a  patent  is 
made  by  their  warrant,  of  a  thing  out  of  their  commission.  R.  2  Roi. 
191.1.20. 
[Patent  even  in  fee  cannot  stand,  if  abused.     1  Ves.  jun.  1 18.] 

(F  2.)  Or,  founded  upon  a  false  suggestion. 

So,  if  a  grant  be  founded  upon  a  false  suggestion,  the  kins,  jure 
regioj  may  have  a  scire  facias  for  repealing  it  4  Inst  88.  2  Rd.  191. 
1.  3B. 

As,  if  it  recites  another  to  have  an  office,  and  grants  it  cum  pM 
mortem,  sursum  redditionem,  &c.  vacare  contigerit ;  when  he  had  then 
forfeited  it    Dy.l97.b. 

If  a  patent  be  for  a  market,  ad  nocumentum  of  another  market  R. 
3  Lev.  221.  ^ 

Though  a  writ  of  ad  quod  damnum  was  executed  before  -^the  patent 
passed,  which  found  it  not  ad  nocumentum.     R.  2  Vent  344. 

(F3.)  Or,  a  forfeiture  be  committed. 

So,  if  an  officer  makes  a  forfeiture  of  his  office,  granted  by  patent^ 
the  king  may  have  a  scire  facias  for  r^ealins  his  patent  Dy.  197, 198. 
21 1.  a.    Vide  post,  (F  5.)  -  Vide  Officer,  (K  1 1.) 

And  that,  without  an  inquisition,  or  office  found  of  the  forfeiture. 
R.Dy.211.a. 

(F  4.)  Jf  there  are  two  patents  of  the  same  thing  ;  — ^  When 

a  scire  facias  lies  by  the  patentee. 

So,  if  the  king  grant,  by  his  letters  patent,  the  same  thing  to  several 
persons,  a  sdre  facias  lies  for  repealing  the  last  patent    4  |nst  88. 

And,  in  such  case,  the  scire  facias  snail  be  brought  by  the  first  pa- 
tentee. 4  Inst.  88.  Dy.  1 97.  b.Il  98.  a.  Adm.  Dy.  1 33.  b.  2  Rol. 
191.  1.50.  Cont39H.6.  33. 

Though  both  patents  are  made  of  the  reversion  of  an  office,  to  take 
effect  at  the  same  time.     Dy.  198.  a« 

And  a  scire  fitdas  by  the  last  patentee  shall  not  be  aUowed,  though 
he  seems  to  have  the  right  with  hun.  R.  Dy.  276*  b.  277.  a.  Vide  post, 
(F5.) 

&,  if  a  patent  be  made  to  the  prejudice  c^  another,  he  may  have  a 
scire  facias  to  repeal  it :  as,  if  a  market,  fair,  &c.  be  granted  to  the  an* 
noyance  of  an  ancient  market  of  another.     Dy.  276.  b. 

So,  if  a  tenure  be  found  of  the  king  by  office,  upon  which  the  king 
grants  the  ward,  after  traverse  of  the  office.  A.,  who  was  really  the  lord, 
may  have  a  scire  facias  against  the  grantee.     2  Rol.  191.  1. 45. 

(F  5.)  When  a  scire  facias  is  not  necessary. 

Bdt  if  there  be  only  one  patent,  the  patentee  shall  not  be  ousted'  by 
the  king  for  a  cause  of  forfeiture,  without  a  scire  jacias  against  himi  «t 
the  suit  of  the  king.    Dy.  198.  a.     R.  Dy.  211.  a.     2  RoL  192.  L  2. 

Except  wheBe  the  cause  of  forfeiture  appears  by  office,  or  other  re- 
cord: for  theo  the  king  may  oust  the  patentee  without  a  scire,  facias* 
R.  9  C!o.  95 ,  96«    2Rol.101.LlO. 

If 


aae  patent. 

If  the  king  gwyto  by  pateoi  to  A.*  and  afiafwsfds  hf,  teooodyitail 
grants  another  thing  to  B^  who  bv  ookmr  of  it  ousts  A^  vhara  ki  truth 
A.  had  not  a  grant  for  the  sauie  thing ;  he  shall  not  have  •  mi-ejbcmtf 
but  an  assise.     2  RoL  192.  1.  IS. 

If  the  king  grants  the  same  thing  to  diyers,  by  two  aerenA  pateM% 
the  second  patentee  cannot  have  a  sdrt/adas  agsiost  the  fimt.  It  RoL 
191.  1.52.    Vide  ante,  (F4.) 

(F  6.)  Scire  fadas  for  repealing  a  patent :  —  In  what  court 

it  lies. 

A  scire  facias  for  rq)ealing  a  patent  may  be  sued  in  chancery.  4  InsL 
79.88.  Dy.  197.  b.  9  Lev.  220.  Vide  Chanoeiy,  (C  1.)  Vide  ante, 
<F  1.,  &c.) 

[If  scire  facias  out  of  the  petty  bag  is  returnable  coram  twiii  in  ^ai^ 
adlaria  nostra  in  octab.  &c.  iducunque  tunc  Jkerit,  it  is  good  without 
being  limited  ubicunque  in  Anelia.     Str.  146.] 

So)  a  scire  facias  iar  rqpesluag  a  patent  of  the  king^  anay  be  broagbt 
in  B.  R.    4  Inst  72. 

If  it  be  returnable  there,  only  B.  R.  hath  jurisdiction  to  examine  the 
irregularly  of  the  issuing,  return,  &c.     Mod.  Ca.  229. 

It  may  ne  sued  by  the  king,  or  by  him  who  has  a  prBJU4ttce  by  the 
pafteat     R.  Mod.  Ca.  229. 

(F  70  In  what  manner  used. 

A  scire  facias  ought  to  be  founded  upon  some  record ;  and  therefore, 
a  scire  facias  to  repeal  a  patent  ought  to  be  in  chancery,  where  the 
patent  is  upon  record ;  or  in  a  court  where  a  forfeiture,  or  o Aer  cause 
of  repeal  appears  by  office,  or  other  matter  upon  record  in  the  same 
oonrt.     R.  3  Lev.  223.     Sesnb.  Mod.  Ca.  229. 

But  the  patent  itself  is  a  sufficient  record,  upon  which  a  9cire  facias 
BBay  be  fbnnded  for  ivpealing  the  patent.    R.  3  Lev.  223. 

00^  an  inquisition,  which  finds  a^ patent,  and  a  cause  of  forfeiturc^  is 
a  sufficient  ground  for  a  scire  facias.    Vide  CMScer,  (K  11^  8cc.) 

So,  an  intormation,  or  an  indicttnent,  fer  an  o£Rnice  whitb  is  a  oause 
of  forfeiture,  and  a  conviction  in  iL 

A  acire  facias  is  sufficient,  if  it  alleges  a  mattoi'  by  dudnm  est  ^obis 
intelUgi  quod^  &c. ;  fiur  that  is  sufficient  to  put  the  party  to  an  answer. 
R.  3  Lev.  222. 

So,  if  a  scire  facias  be  by  the  kinglbr  vqiedling  a  patent  upon  a  fo]> 
ieiture  of  an  office,  the  oause  of  forfeiture  ought  to.be  nioitinnod  in  the- 
writ    Dy.  1 98.  b. 

But  if  a  scire  fttdas  be  by  aformer  patentei^  the  writ  need  ttotiinen- 
tkoi  any  canse  of  forfeiture.    Dy.  198.  b. 

(F  8.)  Plea  to  a  scire  facias^  and  judgment  upon  confes^on, 

or  by  default. 

If  the  defendant  in  a  scire  facias  can  say  no&ing  for  Aialtitaning  the 
patent,  judgment  may  be  for  annulling  the  patent  npim  hk  conimo*. 
fay.  197.  b. 

So,  judgment  shall  be  in  the  same  manner,  if  the  dsleftdliif,  being 
Ktotiaed  warned,  makes  defimlt.    Dy.  197.  b.    2  B«l>  IM*  1. 90;  M« 

Or,  if  the  de&ult  be  upon  two  nikib  wMtiied.    Hy.  >i96t«. 
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So,  the-defendant  may  demur  upon  a  scire  Jaciasy  if  the  matter  alleged 
be  not  sufficient  for  a  repeal  of  the  patent.     3  Lev.  221. 

[That  the  ^rant  (without  mentioning  the  user)  is  to  the  prejudice  of 
&C.  is  a  good  issue.     H.  3.  G.  Str.  43.] 

The  judgment  in  a  scire  Jacias  for  repe'aling  a  patent  shall  be,  quod 
literce  patentes  domini  regis  revocentuTj  cancellentWj  evacuentur,  et  ad- 
mdUntuTy  et  vacuay  invalidie,  et  pro  nulla  penitus  habeanttirj  ac  quod 
irrotulamentum  eorum  canceUetury  cassetur ^  et  adnihiletur.    4  Inst.  88. . 
Dy.  197.  b. 

(G)  igurrenDer  Of  a  patent 

Soj  if  a  man  surrender  his  patent,  and  it  be  cancelled,  and  a  note  of 
it  indinrsed,  and  afterwards  the  surrender  inrolled,  it  shall  be  vacated  by 
it.    rhr.  167.a. 

And  after  the  vacatur  entered  upon  the  roll,  a  constat  of  it  shall  not 
be  granted.    Dy.  167.  a.  in  marg. 

n  a  patent  be  to  two,  and  tne  chanceUor  makes  a  duplicate^  and 
deliyers  the  original  to  one,  and  the  duplicate  to  the  other,  a  surrender 
of  the  original  patent  is  sufficient,  though  the  duplicate  be  not  surren- 
dered or  cancelled;  for  the  duplicate  was  made  by  the  chancellor, 
without  a  warrant.     R.  Dy .  1 79.  b. 

But  a  surrender,  and  cancelling  with  an  indorsement  of  it,  is  not  suf- 
ficient, if  the  surrender  be  not  inrolled.     Dy.  167.  a.  195.  a. 

Nor,  a  surrender  to  a  master  in  chancery  out  of  court,  which  was 
accepted  by  him,  and  inrolled,  without  delivery  of  the  patent  to  be  can- 
celled.    Semb.  Dy.  176.     Vide  Officer,  (K  9.) 

Vide  ante,  (E). 

(H)  ^oto  a  patent  dball  tie  pleaDeD^ 

If  a  man  pleads  a  grant  by  letters  patent,  he  ought  to  shew  under 
what  seal.     Per  Hale,  1  Vent.  222. 

[When  the  defendant  pleaded  letters  patent  to  a  quo  loarranto 
information,  and  made  a  profert  of  them,  the  court  refused  oi/er  in  an- 
other term  than  that  in  which  the  profert  was  made.     V  T.  R.  149.] 

Vide  Pleader,  (C  62,  &c.) 

Eligbt  patents 

Vide  Droit,  (B  1,  &c.  —  D). 
Vide  more  relating  to  Patent,  in  Dignity,  (C  4.)  —  Dismes,  (C  5.  — 
-  E  7.)  —  Grant,  (G  1,  &c.)  —  Parliament,  (L  36.)  —  Viscount, 
(G  5.)  

PATRON, 

VidiB  Advowson.  —  Ecclesiastical  Persons,  (C  10, 11.)  —  Esglise, 

(H  2. 5.)  — Visitor,  (A  4.) 

pauper 

fSiuit  in  forina  paupem. 

,  Vide  Forma  Pauperis. 

••    VoiL  V.  A  a  10oor. 


(    35*    ) 


ft 


Vide  JusTicii  op  Peace,  /B^4,  kc.)       '  ^''     ^  •   ' 

PAWN.  ••..— ^ 

Vide  MotTGAQ£« . 


*     '.^      »»»»»lll      ■■  l>'ll«f»l» 
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PAWNAGE,  OB  PANNAGR 

Vide  Chase,  (O  2.) — GiuifT,  (E  8.) 

>  »      * 

"''•      ■  PAYMENT.  ■^''■•'Wa) 

Vick  Ch^kcekt,  (4  F).  —  Murchant,  (F  1,  8cc.)  —  PiiADEni 

(9G10.~^W».) 

Vide  Abministratiok,  (C  1,  2,)  —  Chancery,   (8  A  8,  Sic  — 

SPl,  &c*~4«l.  — 4W14»>   '     !  )•! 

Payment  of  legact e0. 

Vide  Administration,  (C  3,  &c.)  —  Chancery,   (S  A  8,  &c  — 

SGfi,  &€.  — 8Y8*6.)  ' 


•  III 


PEACE. 

Vide  Leet,  (M  9.)  —  Prjerogative,  {D  If.&c.) 

3fa0tice0  Of  peace-  \    ;/j 

Vi3e  Title  Justices  op  Peace.  —  Dismes,  (M  4.)  — Forcible*  EJyxaY, 

(A  1.  — D  1,  &c  12,  &c)  — London,  (K  6.) 

Clerft  of  tbe  peace. 

'  ^        ' '     ^        •  Vide  JuisncEs  or  Peace,  (D  6,J      .  .  ,    '  (   a  oi,;  / 

Contra  pac£tn. 

Vide  AcnoK  upon  the  casI:,  (C  4.)  —  Piueader,  (8  M  8.)  —  Prohi- 

^  BITION,  (F  7-) 

&met^  of  tfyt  peace. 

Vide  Forcible  Entry,-  (]>  16,  Sn:.)—Jvsrtcts  of  Peace,  (B  5, 6, 7.) 


M    : 


PECULIAR. 

, . ,    >  Vide  ADMiKiSTRATiQiir,  (R6i)  —  Adic i|inT9ATOii»  »()8  S-fiib  ; 

lj».     I  .  -  4.  / 
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PEER  AND.  PEERAGE. 

Vide  ABATEMBNXa  (D  4)0 --.  Cmancbky,  (D  f.)— Dignity,  per 
TOTUM.  —  Ecclesiastical  Persons,  (C  I.)  —  Nobility. Offi- 
cer, (E  5.)  —  Parliament,  (L  1(J,  Sec.)  —  Scotland,  (D  4. 6.)  — 
Serejtent,  (C). 

k 

PENAL  STATUTE. 

Vide  Action  upon  Statywet  fsr  rtyruft. — Porfeitur!:  (C). Par- 

LliVMENT,  (R  19>  20.) 


>  /.  * 


t     k      ' 


PENALTY. 

Vide  Allegiance,  (B  4.^  —  Chancery,  (3  S  2.-4  D  16. 19.)  —  For- 
jrcrrimE. —  Heresy,  (B6.)  — PENi^^  Statute.  —  Prjerogative, 

PENSIONS. 

Vide  PBOHiBirxoN^  (G  1 1.)—' Tenths,  (D). 

PERAMBULATION  OF  A  FOREST. 

Vide  Chase,  (G  1 1 1,  %) 

perambulatione  facienda. 

Vide  PiXADER,  (3  G.). 


performance 

Vide  Chahceky,  (2  C  1,  &c  —  2  X  1,  2.  —  4  D  4. 14.)  —  Condition, 
(G  1,  8tc.  —  K  1.  —  H,  ew.  — -  M  2,  &c.)r—  Covenant,  (E  2.)  — 
Estates,  (A  7,  8.) •— Pleader,  (Csi,  &c— -2Gl5.-r2V;  13.-— 

■'  2W53.)  !  ^ui  oj,.. 

PERJURY.'  - 

Vide  Action  upoNTHtCAse)(B7,8.)>-j0STn;Bi>«f  Peace,  (B|02,&c.) 

1     '^   •  perpetuitV.  .       -  -.  r    .f  7 

WAe  Cha9C£RY^  (4^G  1,  &c.) 

( -  ,0  .>,  u  ,  • ..  r;       MIRSONATING.'  •  ■''  '-  a-'-  •■'l  9l>*  >' 

'^^e  Action  upon  the  case  for  a  Deceift,  (A  3.) 


[FETER-HOUSE  college.] 

plfi^3^ ^sOiate-dr W%«fr^Rrin<^i«fyY  orPetep-<li«u«e'Cbn^,  Cam- 
.b^di^y  the  Bbhop  of  Ely  has  only  a  discretion  which  of  ihc  two  candi- 
''-   ^  A  a  2  dates 
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dates  ppesented  to  bim  by  the  fellows  he  will  prefer.  H^  chnhbl( 'in- 
quire into  their  fitness ;  a  qaestion  to  be  decided  by  the  fello^'alM^^ 
in  selecting  one,  therefore,  he  does  not  act  In  his/  capacity  oi  vhStor, 
but  und^r  a  definite  power,  delegated  by  the  statute.   2  T.  R;  ^9^Jjf 


CThe  meaning  of  the  statute  de  pr/efectione  et  qualiMe  \ruigistH  df 
pGtef4iM6e  OoUege,  Cambridge,  is,  that  in  the  election  of 'A  mhitCT^ 
regard  shall  always  be  had  to  the  scholal-s,  so  that  if  there 'be  'ttii/ 
anionic  tliein  who  are  qualified,  they  shall  be  preferred  to  all  otii^rs ;  Wt 
if  there  be  none  such  among  the  scholars,  dien  the  two  to  be  r^nrnw 
to  the  bishop  shall  be  taken  from  among  otheir  persons  indffl&rehflp. 
2T.B.290.]  '^'^»V? 


■^^— ^1    ■■!!         ■■■■■■■II       a  *■<>    ^— »i»1^fc^—  ' 

PETITION.       '      .  ' 


Vide  Parliament,    (Fl,  &c  —  L  2.  14v  15.)-^PRjiiU)aixivi:, 

(D  78,&c0  ,     •    .  Jan 

; ' -•  '     '  " 

.         Ml) 


•   <  • 


PETIT  CAPE.  I 

Vide  Process,  (D5.) 


•     * 


.  I     It 
I 


^?\% 


:j 


>r 


PETIT  CONSTABLE. 

Vide  Leet,  (M6.) 

PETIT  LARCENY. 

Vide  Justices,  (O  4.) 


PETIT  TREASON. 

Vide  FoRiEiTUBE,  (B  3.  S.)  —  Justices,  (L  1,  &c.  —  Y  4.)    ■ ; " ' 


.  :.'  J- 


.'  f   '  PHEASANTS.  '  , 

Vide  Justices  of  PeacEi  (B46,)    . .     ,  ,,     ,^./^ 

,;, ,.,..  ..  ,      PHYsiciANa         .  "\:'y' 

CA)'i^j*ciarr0r  t&e  college  of  pl)»sifioiw/iK3Se:; ;  ;: 
(B)  .l^ciuileffe  of  a  pbgsicwn*  p.  358.  !    . .' » 


fCVapotlJecacp.  p. 359.  •  ^     ^^ 

(D)  ©urgeom  p. 359.  .  -  i  o>8 

(A)  pbgetciansj  tbe  college  of  pl)g0iciait0i^ 

'  AH  itnedjcittes  are  administered  by  physicians,  apbthecarZe^'c^^- 


Physicians  /  the  college  of  physicians.  36^ 

•tfPjT'  Iflwtecjt^S  SejNU  10  H.  8.  the  king  incorporated  the  physicians^  ill 
hQndpi^.per  novfian  prsssidentis  et  ccUegiiy  sive  conmuHitatisJbadteaismie^ 

d^f^li^mkm^'  sCo.iQS,ii4f.  ;•      .  it 

And  graiiyted  by  the  same  charter,  that  within  seven  miles  of  Londdvf,' 
9r  vdithiA  Jx)odon»  none  shall  practise  physic,  if  he  be  not  dUow^  by 
th^pi;^ideqt  wd  college  subpcend  51.  per  mensem^  a  moiety  to  th^  king} 
i^'  qioi^ty  tq.the collage.    8  Co.  114.  .  ,i .  '         \ 

i,j^d,l;lniyt  tben^  be  four  censors  annually  chosen  by  the  cotte^i^  ^ 
J^(tfiff/^^  S(^iniw99  .^orvrectionemf  et  gubematumem  ommum  mediurhiM 
Jhf}4^fUfm  mam  HleTh^  in  London,  a$d  stibuMaf  atd  7  miUicar^  in  ctrdaitn^ 
efusdem  cipitat.^  et  omnium  medicinarum,  &c.  (Vide  8  Co.  114;b.)i  i  - 
.  By  the  st.  H  H.  8.  5.  this  corporation,  and  every  clause  in  the  same 
charter,  are  confirmed. 

And  afterwards,  by  tlie  st.  1  Mar.  9. 
.::Sq,tbytfai9.aame  sL  1  Mar.  9.  it  is  enacted,  that  if  the  said  presl^t 
and  college,  or  such  as  they  yearly  authorise  to  search,  examine,  cor- 
rect,. &c.  commit  any  offender  for  his  offence,  to  any  prison  in  London, 
the  gaoler,  &a  shall  keep  him  without  bail,  till  discharged  by  the 
presraent,  or  those  authorised,  &c.  on  pain  of  double  the  fine  or 
amerciament  assessed  on  the  offender;  so  as  such  fine,  &c.  exceed 
not  201.  at  any  one  time :  a  moiety  to  the  king,  a  moiety  to  the  college. 
So,  by  the  st  14  H.  8.  5.  no  person  shall  practise  physic  through 
J^ngland,  till  examined  at  Londcm  by  the  president  and  three  elects, 
and  having  letters  testimonial  from  them ;  except  he  be  a  graduate  of 
Oxford  or  Cambridge,  &c. 

.  And  therefore  if  any  (not  a  graduate  of  one  of  the  universities)  prac- 
tise physic  in  London,  or  within  seven  miles,  without  -licence  of  the 
collie  of  physipians,^he  shall  be  subject  to  51.  per  month  penalty.  11. 
2  Bid.  185. 

Though  he  be  a  man  of  skill :  for  the  st  14  H.  8.  5.  extends  to  all 
physicians.     Pal.  486.  , 

<  So,  if  he  practise  in  another  part  of  the  kingdom,  without  their 
licence.  i  .!    '" 

,   Though  the  king,  by  patent,  grants  him  a  licence  to  practise.     R.  . 
4t  Mod.  47. 

.  And  this  penalty  of  51.  per  month  every  one  will  be  subject  to  pay, 
though  he  does  not  use  male-practice.     8  Co.  1 1 7*  b. 

.   And  an  information  lies  for  the  penalty.     Ibid. 

.   Or,  an  action  of  debt  by  the  president  and  college,  qui  tamy  &c. 

2  Cro.  121.     Cro.  Car.  256. 

.   And,  if  the  president  dies  id^r  judgment,  and  before  execution,  his 

successpi^  and  not<his. exeeutoi:^  sliall  have  etcecuti^.ptbS'f^fiU??) 

2  Cro.  159.  ,        At  iC\\ 

But  an  action  does  not  lie  by  the  president  aloi*^  *  ft:  '4^d3[>3i85M  ) 
So,  for  male-practice  of  physic,  the  oens<>rs  m<tytBmif){nK|fi!"j[^ 

fine,   amerciament,   imprisonment,   &c.  secundum  quantitatem^cufU^ 

8  Co.  117. b.  ;   --» Jew's  (u; 

Thouirh  he  did. not  use  male-practice  for  the  space  q(  a  month.  8  Co. 

,.4nd  they  may,  for  cause  allowed  by  the  charter  and  statot^iinpf^flp  a 
treasonable  fine,  and  make  a  record  of  it,  and  for  non-pavment  i^^pif^ 
c^fitely  imprison  him.     8  Co.  120,  121. 

A  a  S  And 


!m  PHYSICIANS. 


1     ; 


And  therefere  tbej  have  a  judidal  power  in  caaes  witfain  ihdr  C9- 
nuuance.     R.  1  Sal.  $96.    Cartlu4d4b  - 

And  they  are  a  cotut  of  record  :.&r  alfaerwijie  ^i^  WiMW^J^^^^^ 
imprisoiu    Ibid.  •'     *        -^  ^    . 

'AAd  thetcfore^  if  tbej-make  a  jndgmeBA  ^  a  -diii^  iricbita  dMir 
conui^anoe,  it  cannot  be  traversed ;  as,  if  they  defeearmitie  liiy  medkiiwa 
to  be  hmtfiil  and  unwholesome.'   Ibid.  '    '    -^ 


But,  by  the  st.  14  H.  8. 5.  none  sliaH  pmedse  physia  tkiMfAi  Ei^ 
land,  exceptii  graduate  of  Oxford  or  Cambridge,  who  bMb  aeeAn^Adiodf 
&C.  his  form,  without  any  grace.  "  '^      . 

And  therefore,  a  gnduate  in  a  nniversity  may  pnlc^se  pl^m^ 
without  licence  of  the  college,  in  any  ptattfiiereAbi  dkHk^Bbndon^ 
or  the  ^ubccrbs.    d  BrowTd.261.  .        .    /  .ii  . 

So,  he  may  fai  London,  or  the  sdbarb«i^'for  h^  J^iilM  wkhin  the 
enactii^  part  of  the  statute,  or  at  least  ht  id  ei^eepled  by  "ffi^Aeiclieptiaiiy 
ptefiEHii&d  J.Warburtoncontd  Co.  He.  b.  :  .^Q   0 

So,  any  may  prectise  in  London,  without  a  licence^  •iP'lie  does  not 
use  h  for  a  t^ondi.    S  Co.  i17.b.  IfiO.b.    d  Btowni.  ff^k*  '  -  ^ 

And  if  he  uses  it  for  a  month,  h^can  hofe  no  other  ponidiment  than 
5/. per  month.    8  Ca  120.  b.  ^   ^  '^  *'  ^ 

So,  an  apothecary  ausf  send  physia  to  a  patknt  ^orcwrili  i^4>i< 
which  he  knows,  without  direction  by  a  doctor,  though  be  has  not  a 
licence.     R.  cont  B.  R.    But  this  was  reversed  in  pari.     Med«  Ca.  44* 

So,  the  censors  have  no  power,  by  charter  or  statute^  to  jfoaiA  any 
by  fine  or  imprisonment  for  practising  physic  witbont  licence;  for  their 
power  of  pum^ment  extends  only  to  male-practice.  R.  8  Co.  117*  190^ 
2Brownl.864.  :    .^   ^i. 

So,  thay  cannot  impose  a  fine,  but  for  aoertain  cmmt.  pfCoi  ISI.  a* 
Skin.  676. 

Neither  can  they  imposeafinefor  themselves;  for  tiiafinAbdtoiigst^ 
thekJng.     R.  8  Co.  119. b.  121. a. 

Neither  ought  it  to  be  imposed  by  the  president  and  ce8aorsy''bat  by 
the  censors  only.    8  Co.  119.  b.  *       if     •'  ' 

.  Neither  ought  it  to  be  imposed,  without  making  a  tecAtA^-ot  (C 
8  Co.  120.  :    •   .  I 

And  if  there'  be  ini}^risonment  for  non-payment,  it  oogUt  Itt  be  in- 
flicted immediately.    8  Co.  1 19.  b.  i2a«.  c   '  *    ^ 

So^  a  remedy  Hcft  a  fine>  or  penalty,  oeghtnoeio  ibaiba^  pkint  be- 
tan  themselves ;  but  by  action^  &c  at  the  common  Ifffff  ^^^J^pqwu^ 

265.  . .    ,  I. 

So^  Booe  sfaail  be-fined^  and  also  imprisoned  ftff  the^  etind 
Ibid.  . 

[Candidates  to  be  admitted  of  the  college  are  to  be  examined  by  the 
com.  sm.  Aen  px^poseJFle  #te  imi«  ^<  IM^ 
caiikMnna^ieflkifahj^  :;4BBar«'218a3  '   -    •  •  .         --.'.., rrv  a  .i 

[A  doctn*  of  medicine,  Ucensedby  the  coUege  of  physicians  topnio-' 
tise  in  I^oitiDn  vid  s^i^  ayles  round,  caimot  comrcl  the  ^?9^/^ 
examine  him  that  he  may  be  admitted  a  fellow.     7  Ti  It*  2^il 

'  ;  >    •<  (B)  Ipdtoflcge  otavbfmiAtL    ;  oi  ^y^yrf 

'S6,  by  the  st  92  H.  8.  40:  the  presMcnt  or  «lows'  oPW^SMI^ 
9f>pbysicians  shall  not  exercise  theioffice  of  constable,  or  ^^ "        sa  --«- 


Surgeon.  iUfff^ 


London,  oriitM  Msittth$, '  nor  ke^  wfttdi  or  wftrd ;  htA  if  chosen  to  the 
Qfiteirr&pnhj^iakcttaashaU  be  void.  '-.'.Ad 

[llUkJ9d6df*af'ph;^iei8ajtf&iK)liontfy,  ftnd  notdananddbledfright'j' 
and  a  physi(%rvjc»i|afl»  piiolpin  an  action  fer  tiiein.    4fTl  It  317.] 

By  the  ^32-  Hr  8. 46.  mention  is  made  of  the  wardens  of  the  mystery 
ofappAeqiries  ;n  London^  ^  t 

Ano^ 'by  the  smne  ^tajLute^  the  president  of  the  college  of  physiciaoa 
may  yearly  appoint  four  most  discreet  of  that  fiicul^y  who  being  sworn 
by  the  president,  rnKj^tti'lriblislliie^  ft^fit^t'enltfthe  houses  of  apothe- 
caries in  Lon^^fiy  toseajBcb  wiunes,  &c.  And  such  as  they  find  corrupt 
or  Unm^tfovpiedlcin^Sf  to  destroy;  and  ^a  apothecary  refijisiog /qn- 
trance  for  such  purpose,  fbrieits  5i.  for  each  offence.  And  a  persoa 
elected,  refusing  to  be  sworn ^  or  make  search,  Ste.  405. 

[The  hou8e^apothecai;y  qf  an  in^rmary  is  a  pezson  coming  within  the 
ezoepCion  in  the  statute  q.  \.    i  Taunt/ 40l.     1  Moore,  103.] 

(D)  gwrgeom  ■ 

By  the  st  3  Hx  8. 1 1.  no  person  in  Londoi^.  or  seyen.  milfi^jdelui^ 
practise  physic  or  surge^,  unless  examined  and  ailow^  by  the  bishop 
of  London,  or  dean  of  St.  Paul's,  with  four  doctors  of  physic,  and 
for  surgery,  others  expert,  (four  at  least  so  approved,)  on  pain  of  SL 
per  montl^  &c.  , 

And  this  statute  continues  as  to  surfloons,  though  as  to  physicians  it 
is  varied  by  the  st.  14  H.  8*  5.  and  1  Mar.  9* 

.JSvit^  \fjf  the  st  S  H.  8.  11.  a  graduate  of  either  luuTrerri^  is 

excepted.  :,  t,.  %»  ..  k.-) 

i^,  j^y  the  St.  32  H«  8^  40.  siQoe  the  science  of  j^sic  qimpjrd>ei|ds 

the  Imowledge  of  surgery,  the  president  and  fellowship  of  physildaa^^ar 

the  fellows  fSmitted  by  them^  may  practise  physic  iikall  its  parts, 

[By  St.  32  H.  8.  c.  42.  the  surgeons  of  London  are  incorporated 
with  the  barbers  of  London ;  but  they  are  se|)lurated  from  them  by  si* 
18  G.  2.  c.  15.]  ^  .,:.!-..... 

[But  the  latter  act  onjy  dissolves  the  union.  The  two  sqMurated 
companies  remain  under  the  same  regulations  as  before*    4  Bur.  2133.] 

So»  by  the  st.  34  H.  8.  8.  any  sulnect,  who  hath  the  science  or 
«PfH«ice  of  herbs,  roots,  or  water,  bysp^mlati^ 
,  muuster,^8^  to  imy  outward  fiore,  swdfingf  (Bj»ase^  Kc.'^fU  ISondon, 
ot^'diikrlierey  4mf  hcvbs^-  ointmeBt,  batb^TpUiistersf^  ft«iVafac«lth%^to 
their  cunning,  or  drinks  for  the  stone,  stranguikir^^  ^  ^tt^^^ilMWi 
penal^,  &c. 

Ana  this  liberty  for  application  in  ^nirgery  to  external  sores,  Sec  of 
for  potions  in  three  particulars,  continues  not  rqpeakd  by  the  st. 
1  Mar.  9.  which  r^uxls  physidanSf  J^  Cro.  Richardson  cont.  Cro. 
Car.  257.    lit.  169.  212.  351.    Jon.  261.    R.  cont,  2  Cro.  121. 

Tet  the  st  34  H.  8.  8.  enaUes  only  to  make  application  to  external 
aores,  &c  not  to  internal. 

So^  it  extends  only  to  good  women  in  the  country,  &c.  who  act  for 
chari^;  not  to  t^osia  wj|¥|  administer  for  Brgfi^  ^^^lS{.  Ml. 
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[PILOT.]  ,     ,    ,' 

.  [The  8t.  5  G.  2.  c.  20.  which  inflicts  a  penalty  on  any  on^^flotii^  tf 
vessel  down  the  Thames,  &c.,  other  than  a  person  authorised  by  the 
Trinity-house,  only  relates  to  ships  going  down  the  Thames,  in  tko 
course  of  their  navigation  on  foreign  voyages.     5  T.  R.  76.}  '  > 

[A  regular  pilot  is  only  requisite,  under  st.  5  G.  2.  c.  29.  when  tbe 
vessel  is  going  up  or  down  the  Thames,  in  the  course  of  her  voyage: 
8T.R.241.] 

[Coasting  vessels  are  not  within  the  52  G.  3.  c.  39.  (q.  v^  or  compet' 
lable  to  take  a  pilot  on  board,  on  entering  rivers  within  the  limits  of  the 
jurisdiction  having  authority  to  appoint  and  license  pilots ;  and'  tbef  ex* 
etnption  in  the  act  is  not  confined  to  coasters  using  the  navigation  of  tbe 
river  Thames  alone.     2  Price,  1 1 8.] 

[The  relation  of  master  and  servant  does  not  subsist  between  the 
owner  of  a  ship  and  a  pilot  taken  on  board  imder  the  general  pilot  act, 
since  the  owner  was  compelled  to  receive  him.  Hence,  the  owner 
cannot  be  a  sufferer  with  respect  to  the  underwriter  or  otherwise 
for  his  misconduct     4  M.  &  S.  77.] 

[The  master  is  answerable  for  the  negligence  of  his  crew,  though 
oonunitted  under  the  directions  of  a  pilot,  who  for  the  time  super- 
sedes him  in  the  government  of  the  ship.     1  Taunt  568.] 

[An  action  cannot  be  maintained  against  the  master  of  a  vessel 
for  running  down  a  ship,  while,  in  pursuance  of  the  pilot  act,  he 
has  a  pilot  on  board,  no  positive  default  in  the  master  being  proved. 
7  Taunt  258.     1  Moore,  4.] 

[The  80  sect  of  the  S2  G.  3.  c.  39.,  (commonly  but  improperly 
called  the  general  pilot  act,)  discharging  masters  and  owners  of  vessels 
having  pilots  on  board,  from  responsibility  for  damages  occasioned 
by  the  neglect  of  the  pilot,  held,  not  to  apply  to  vessels  having  on 
board  pilots  appointed  for  other  places  than  those  expresslf!  jiajfnfid, 
in  the  preamble  or  provision  of  the  act.     3  Price,  302.;]       ,  *      ^  j . 

[The  clause  in  the  pilot  act  exempting  masters  from  IfeibJIfcy  Jin-' 
damage  occasioned  by  the  pilot's  misconduct,  is  not  confined  to  da- 
mage to  the  piloted  ship  and  cargo.     7  Taunt.  309.] 

[The  ship-owner  taking  in  a  pilot  pursuant  to  the  Livefjkbl 
local  pilot  act,  is  liable  for  injuries  occasioned  by  his  ftegligcntte. 
S  Price,  3012.]  :  .-  1  >   " 

[The 
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[The  owners  of  a  merchant-vessel  running  foul  of  and  damaging 
a  king's  ship  lying  in  the  Mersey  by  misconduct  of  the  persons  on 
board,  are  liable  in  an  information  for  damages  in  the  nature  of  an 
action  on  the  case ;  although  she  had  on  board  at  the  time  of  the 
.accident  a  pilot  didy  licensed;  because  the  Liverpool  local  pilot 
act  is  not  of  itself,  or  by  reference  to  the  52  G.  3.  c.  39.  imperative^ 
compulsory,  or  penal,  in  the  c^tain,  to  take  a  pilot  on  board  whilst 
lying  at  anchor,  but  merely  subjects  him  to  the  payment  of  the 
pilot's  regulated  allowance  on  refusal.     3  Price,  302.] 

[The  provisions  of  the  general  pilot  act  extend  to  pilots  appointed 
for  limited  districts;  thus,  to  those  appointed  under  the  Liverpool 
pilot  act    4  M.  &  S.  77.] 

[Every  person  who  takes  upon  himself  to  pilot  ships  before  being 
eicamined,  approved,  and  adxnitted  into  the  fellowship  of  the  pilots 
of  the  Trini^-house,  incurs  the  penalties  of  3  G.  1.  c.  13.  2  BIk. 
69Q.,   S.Bwrr.^02.] 

.('[A  mast«r  pc  owner  not  being  a  regular  pilot,  may  not  pilot  his 
IMUvi  .vessel  up  the  Thames.     2  61k.  690.    5  Burr.  2602.] 

[Semble,  a  forfeiture  under  the  52  G.  3.  c.  39.  s«  34.  for  refusing  to 
Mbetve  a  pilot  on  board,  is  not  incurred,  unless  the  pilot  produces 
his  license  on  demanding  admission.     2  Price,  118.] 

[The  penalties  imposed  by  st .  52  G.  3.  c  39.  s.  1 1.  on  ships. neglect- 
ing to  take  in  a  pilot  on  arriving  off  Dungeness,  are  to  be  cakrolatfid  on 
flbipii  bound  for  the  river,  not  .on  the  pilotage  due  from  Dungeness 
to  the  Downs,  but  on  that  which  would  be  due  on  the  ^ip's  atniniil 
at  ber  ultimate  place  of  destination  in  the  river.  1  Mmjss..^S$5^ 
6  Taunt  256.] 
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(A)  Cfte  nature  of  tbe  priuilege*  p.  361. 

(B)  iFcri:g.  p.  363.  .  1: 

(A)  Cfte  nature  of  tbe  priuilege. 

I.  [Hie  rlfeht  of  fishing  in  the  sea  is  a  right  common  to.«ll  Uie.kilig's 
siiJiiecU:  and,  therefore,  a  prescription,  fox  such  r  right,  a9,«»p€ps«W 
to  certain  tenements,  is  bad.    C.  P.  T.  14  &  15  Geo.  2.  Wdle^m-l 

A  pis- 


sat  pilot: 

i  Apimxyitrtlie  liberty^  of  fishmgui  fhk  wii^  ^  «riddM<i'r  ^l$i^. 
▼crb.  Piscary.  ^    •    a        .  .     -     n' 

And  ibit  liberty  nmf  be  claimed  by  grant  or  ptt^tipf^.  'Vitte 
PraerogiiiTe^  (D  60#)  •  -'y^'  y^ 

By  a  grant  of  a  piscary,  tbe  liberty  only  padMb^  aiidii^tr^tii^Wl. 
Co.  L»  4.  b.    Cont  Dav.  6S.  h. 

And  a  giant  may  be  made  deUbetS^  M  de  $eparalipisoarid^ 

If^gTMi^  be  de  s^parali  ptsoari^  tbe  f^t99^»4xai^A^^vi^e 
soil;  fi>r  in  trespass  for  fishing  in separaU pucaridj  ltbenak\tpnqiff^tUutgi 
«C,anpUier»>is  a  good  plea.    SaL6S7.  .1    .•  r  A  yii-^t  A 

If  a  erant  be  ds  liberd  pisearidj  the  grantee  shaj^  J|^Mjj|ip  P9$9lfl!tt 
pf  the  &h  there,  and  shall  maintain  tr«i|^as9  feg>flsh»ttiti^yy<)n  S^^ 
Sal,  637.     4  Mod.  186, 187.     Skin.  849«  ,  j>/.  ;..  j.  7      jj  to 

^Aj[id.it  may  be  a  free  fishery  in  his  ova  ^oUL .  S)iio^,63i^.ii  1  .iifoa  r 

So,  by  a  ffrant  of  the  water,  the  fishery  passes,  but  nq^'  thgijirijk 

(Jo.  ]U  4«b.    Dav.  55. b.  0,1  v  .,{»  j;'^ 

;.  Sfx, the  water  may  belong  to  one;  all  the  prc^ts  in  it,  t|M>|l,^rj»|fte. 

and  ferry  to  another.     Sav.  14.  ...niw  .i-nionj 

^  Yfrtra.man.may  have  an  estate  (tf  freehold  or  inheritapq^iiifbJSdi^^* 

Day.  55.  b.  j,,(ji 

Aiidniay  make  livery  upon  a  grant  of  a  several  £sbefy»  vi^iki&^i^bb 

So^  an  assise  lies  of  a  several  fishery.     Dav.  55*  b. 
..  Sq)  it  may  be  demanded  by  a  j9r^R»^.    Ibid. 

So^  a  jiACkf  jwrmt^la/ lies  of  a  fishery.     Ibid.  .,  .  - 

..hid^wmstraioeruni.    Ibid.  1   :  r/ 

So,  a  writ  de  ratumalibus  divisis*    Dav,  57.  b.  .         . .    <, 

{By  St  5  G.  3.  c.  14.  s.  3.  persons  taking,  killing,  or  destipyipgi^ny 
fish,  in  any  river  or  stream,  pond,  pool,  or  other  water,  (not.beipg  i|¥ 
any  park  or  paddock,  &€.)  shall  forfeit  for  every  ofience  the  .siWpF^- 
toitheowiieri  &c.  to  be  recovered  before  ajusticeof  peace.3   .     .  .'   . 

[Or,  by  s.  4.  the  owner  may  recover  die  penalty  by  actioi^  br^u^l 
i^diin  six  calendar  months  next  after  the  offence  committed*] 

.{fiv^  by.s«  5*  none  are  subject  to  the  penalties  of  this  act  wbo  b^vit  % 
just  right  or  claim  to  take,  killy  or  carry  away  any  such  fislk]  ^         ^;  'v 

Xfiy;  jirtue  of  the  latler  dause^  a  person  who  fishes  in  a  fifdi^fyibe- 
Ifmgfpg,  <to  fmotbfify.  but  to  whidi  he  has  a  claim,  tor  th|^.pRrp9$^>^ 

S'yv^.vocpssion  t^  an  action  in  order  to  tiy  the  rlgbtf  isiUoAli^Uf  ^ 
epena!^,  under  this  statute.    DoQg..517.]  ^  .-  ^  .   ^.  /..\j:9 

If  a  man  justifies  for  using  a  piscary,  he  ought  to  shew  whether  it  be 
a  eommon,  fiiee,  or  several  piscary.     K.  Hard.  407. 

So,  whether  it  be  appurtenant  to  a  manor  or  messuage^  &c.  for  it  is 
an  interest, .  and  not  an  easement.  Hard.  407.  Yids  ^upra  Biens^ 
Navigation.'"^  '  ...... 

[l^e  owner  of  a  fishery  in  a  public  river  cannot  carry  war  entirdy 
across  it     3  Smith,  244.     7  Ea^l95.^  , 

[An  exclusive  privil^;e  in  "mhing  in  a  navigable  river,  or  an  arm.  of 
ikt  i^  iday4)e  d^tti^eiPbrp^^cription,  and  for  u  di^tdrbWttfcA>f  iiicK 
right  trespassiC^J^  Her-  4'  mve.  S162.] 

[There  may  be  a  prescriptive  right  ia  a.subject.to  a  several  fishery  in 

an  arm  of  the  sea.    4  T^,R^437»Il  ,•/*,• 

[A  grant  of  a  several  fisKieiy  inayi)e  iflrii^elto  particular  reservotiona 
or  exceptions.    5  Burr.^2M4*3  ,     . . ,    . . .  /  ^ « , 

//.  I'i  [Trespass 


^^,[7respfu»i  lie9  for  aatedng  a  scrreral  fishery.  Jknd  knu^be^i^OFCred 
in  ejectment.     1  T.  R.  S61.] 

.  ifj^resuqf^pi^ft  ^re,  th|it  he  who  ha$  a  separate  fiahery  is  ovaek  of 

the  soil.    Atidr.  LofiL  364.]  i    ^ 

[|ufira„^A)  Praerogaiive,  (D).] 


,  (B)  iFccrg. 

"^  ''So^^aJTerry  does  not  belong  tx>  him  who  has  the  water,  or  a  fishery  in 
k.     Siiv;'!!.  •.  ■-     '^  •'•  -r 

A  ferry  is  a  franchise^  which  cannot  be  set  up  without  th^  kinfifs 
Mtettce.]  rtferd.  16S.  ^  ^^^ 

•''Ifii  be  ^il^^^ted by  licence,  another  cannot  eret;t  a  ferry  t(>^'fi\ij^c^ 
of  it#    Vide  Action  upon  the  Case  for  a  Nuisance,  (A).  -".'-  '  }  • 

Though  it  be  tiponiiis  own  soil.  Cont.  Hard.  l$d.  But  the  rclporter 
itoestf^     •  '  '•  ■''    ''"  ^^ 

But  he  who  has  the  privilege  of  a  ferry,  ought  to  hare  a  r^Iif|;  tl^  A^ 
ato Upon  botb  sides  of  the  water ;  for  he  cannot  land  upon  ttie  sqV^  of 
another,  without  his  assent     Sav.  11.  •'-  V^'*  ^ ''' 

'A  fei^iyman  ought  to  be  privileged,  that  he  be  not  taken  for  a  spldterv 
Ibid.  .      ^ 

•A  oonunon  ferryman  may  be  indicted^  if  he  does  not  keep  hi^fe^ 
in  good  repair.    Hard.  16S. 

§0,  an  action  upon  the  case  lies  against  hfan,  if  he  refuses  passengers^ 
or  takes  excessive  prices.    Hard  16S.    Adm.  Carth.  191.  194. 

And  it  is  sufficient  to  saxy  that  all  the  inhabitants  of  the  towii  have 
used  transire  ad  libitum.     R.  Carth.  191. 

And  it  b  no  excuse,  that  be  built  and  repaired  a  bridge  fo^  pfassage* 
R  Caith.  198. 

"Bbt  to'  action  upon  the  case  does  not  lie,  for  not  keeping  bfs  ftriy, 
without  speeml  damage^  any  more  than  for  a  common  nuisance,*  ^^RV 
Gitttfr.19«i  "^ 

[A  boat  may  lawftilly  ply  with  passengers  from  one  of  the  i&nUfii  dt 
k  kitf  to' a  place  without,  however  near  to  the  other,  if  done -fend  JM^^ 
andnotto'ii^ture  the  ferryman's  right     4  T.  R.  666.  '      .  ^' 

^'tBTtii^  be  an  exclusive  ferry  from  A.  to  B^  it  does  nbt  pi^iaot. 
perMUS  from  going  by  any  other  boat  from  A.  directly'  to  €.,  ih^h'  R 
b^  tteiiir  B.',  p^vic&d  it  be  not  done  fraudulently,  and  as  a  preVenb^^'-i 
avoiding  the  regular  ferry.    B.  R.  E.    82  0. 8.-   4  T.  R.  «68i]^   1     • 

'  Vide  Pleader,  (S  9,  &c)  —  Privilege,  (A  2.)  n,;ni^v»i/i5>r 

/I   r*  .  •  ;i   .  .  - .*n    ■ f     ■■■■■■■■1^      t)  ijci^ro  9dT3 

JFida  1  A9AU)0¥Bsrr.  —  AsaisEi  <B  U.) -r- Coajhtv*  j^iAi  ^9f(i 

Courts,  (P  7.)  —  Px^aper,.  (CJ  ^  ~3j  Kj*>>uq<^9'it  ul^h 

,  PLAOTATION&  ■  .  •/  ■'"■  !;'.^'a:,"' 

Vide  Navioatiok,  (O  'l,-&ev)'- »  •      -^"' '  'i  '''  '  *' 
"■my.^Ai  PLAY. 


364.  PLEA. 

PLAY. 

Vide  Action  upon  the  Case  for  a  Deceipt,  (A  1 .) — Bankrupt,  (D  S8.) 
—  Justices  of  Peace,  (B  42.) — Pleader,  (2  G  8.)— 2  W.  26.) 


PLEA. 

Vide  Abatement,  pet^  totum.  —  Accompt,  (E  S,  &c.)  —  Accord.-^ 
Action  upon  the  Case  upon  Assumpsit,  (H  5,  6.  8.)  —  Action 
upon  the  Case  for  a  Deceipt,  (F  4.)  —  For  a  Disturbance, 
(B  2.)  —  For  Negligence,  (C  3.)  —  For  a  Nuisance,  (E  2.)  — 
Action  upon  the  Case  upon  Trover,  (G  6.)  —  Admiralty, 
(E  21.)  —  Amendment,  (K  1. —  M).. — Ancient  Demesne,  (F*5,  6. 

—  G  2,  3.  5.)  —  Annuity,  (F).  —  Appeal,  (G  3.  7,  &c.)  Arbitra- 
ment, (I  4.)  — Assise,  (B  12,  &c. —  C  3,  4.)  — Attachment,  (H 

—  I).  —  Attaint,  (C  4.)'  —  Attornment,  (M).  —  Attorney, 
(B  22.)  —  Bail,  (R  3,  &c.)  —  Bankrupi-,  (D  35.  39.)  —  Bargain 
AND  Sale,  (B  12.)  —  Baron  and  Feme,  (2  D.)  —  Bastard,  (D  1.) 

—  Chancery,  (I  1,  2.)  —  Charters,  (B  3.)  —  Copyhold,  (P  4.— 
Q7.)  —Courts,  (P  10.)  — Devise,  (P.)  — Dismes,  (M  1^.)  — 
Droit,  (C  5.)  —  Error,  (D). —  Fine,  (H  1,  2.)  —  Indictment, 
(K — L).  —  Information,  (D  5.)  —  Justices,  ( W  3.)  —  Parua* 
ment,  (L  4.)  —  Patent,  (F  8.  —  H).  — Pleader,  (E  1,  &c  — 
M2.— 0  2.— Q6.— Y3.  — 2  A  3.  — 2  D  3,  8cc.  12,  &c.— 2ES- 

—  2G  l,&c.  — 2L2,  3.  — 2  Sll.  17.  — 2  V4,&c.— 2  W  IS. 
16,  &c.— 2  X3,  &C.— 2  Y4,&c.  — 2Z  3.-3  A  8.-3  B  18, 
19.  — 3E4.  — 3  F3.  — 317,  &c.— 3  Kll,  12.  — 3  L  10,  &c.— 
3  M  11,  &c.  — 3  N  4.  — 3  O  7,  &c.—  (Poiar,  (F).  —  Pr^erck 
gative,  (D  74.)  —  Prjescription,  (H).  —  Quo  Warranto,  (C  4.) 

—  Receipt,  (B  3.)  — ^  Surrender,  ^N).  —  Temps,  (G  19.)  — 
Voucher,  (B  1,  2.  — F  1,  2.)  —  Utlagary,  <C  2.) 

(Common  plea0. 

Vide  Courts,  (C  1,  &c.)  —  Pleader,  (C  4.  1 1,  &c.  —  3  B  2,)  Quod 

Permittat,  (D  2.) 


CONUSANCE  OF  PLEAS. 

Vide  Courts,  (P  1,  &c.) 


COURT  OF  PLEAS. 

Vide  Chancery,  (A  1.)  —  Courts,  (D  2.)  —  Debt,  (G  14.) 


A  DIGEST 


OT 


THE  CASES  AT  NISI  PRIUS. 


Vot.  V. 


Bb 


A  DIGEST 


OF 


THE  CASES  AT  NISI  PRIUS. 


1  \ 


ACTION. 


I.  Its  nature  defined. 

jThat  which  is  instituted  in  the  form  of  a  legal  proceeding  to  re-  ATibitimtioib 
cover  a  right,  is  a  suit ;  such  as  a^  arbitration.     Parker  and  another 
V.  Harcourt,  5  Esp.  C.  251. 

II.  In  iDkat  dases  an  action  is  maintainable. 

1.  An  action  on  the  case  may  be  maintained  against  a  jucU;e  of  the  Jodger 
ecclesiastical  court^  who  excommunicates  a  party  for  retusing  to 
obey  an  order  which  the  court  has  not  authority  to  make,  or  where 

the  party  has  not  been  previously  served  with  a  citation  or  monition, 
nor  had  due  notice  of  the  order.  Beaurain  v.  Sir  W.  Scott, 
S  Campbell,  388. 

2.  A  company,  such  as  the  Gas  Light  Company,  which  has  been  Public  coitf- 
entrusted  by  the  legislature  with  the  execution  of  a  power  from  puiy. 
which  mischief  may  result  to  the  public,  is  bound  to  take  especial 
precaution  to  guard  against  such  mischief,  and  in  default  is  respon- 
sible in  damages.    Weld  v.  the  Gas  Light  Company,  1  Starkie,  189. 

S.  The  owners  of  a  post  office  packet  are  liable  for  stores  ordered  GoTenim«nt 
by  the  Captain,  who  is  appointed  by  the  postmaster-general.     Stokes  agent. 
V.  Carne,  2  Camp.  339. 

4.  An  action  lies  where  injury  results  from  the  non  performance  of  Voluatser^ 
a  gratuitous  undertaking,  and  where  the  plaintiff,  had  no  promise 

been  -  given,  might  otherwise  have  secured  himself.  Wilkinson 
▼.  Coverdale,  1  Esp.  N.  P.  C.  75. ;  Wallace  v.  Tellfair,  76. 

5.  Where  the  public  claim  way  over  premises,  and  the  owner 'With- 
out admitting  the  ri^t,  allows  them  to  use  it,  he  is  answerable  for 
the  consequences  of  permitting  a  dangeroui  ahimal  to  go  at  large 
therein.    Brock  v.  Copeland,  LEsp.  N.  P.  C.  203. 

6.  One  who  employs  a  tradesman  to  execute  a  work,  is  liable  for  Miteondttct  of 
injuries  resulting  from  his  negligence.     Sly  v.  Edgley,  6  Esp.  C.  6.     others. 

7*  A  stable  keeper  who  lets  out  horses  to  draw  a  private  carriage, 
and  which  are  rode  by  his  own  drivers,  is  answerable  for  their  negli- 
gence.    Sammell  v.  Wright,  5  Esp.  C.  263. 

8.  Where  two  hire  a  chaise  jointly  and  one  drives,  the  other  ia 
answerable  for  his  unsktlfiilneis.  Davey  v.  Chamberlaiii  and  another, 
4  Esp.  C.  229.« 
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9.  A  schoolmaster  who  permits  an  infant  pupil  under  his  care  to 
make  use  of  fire  works,  is  responsible  in  an  action  for  the  mischief 
which  ensues.     King  v.  Ford,  1  Starkie,  421. 

10.  A  person  before  he  entrusts  a  gun  to  an  incautious  agent  is 
bound  to  render  it  perfectly  innoxious.     Dixon  v.  Bell,  1  Starkie, 

287. 

11.  An  action  lies  against  the  master  of  a  vessel,  for  purposely  firing 
a  cannon  at  negroes,  and  thereby  preventing  them  from  trading  with 
the  plaintiff.  And  it  is  no  answer  to  such  action  that  the  plaintiff 
had  not  conformed  to  the  law  of  the  country,  in  paying  the  duty  due 
to  the  king  for  his  licence  to  trade.     Tarleton  v.  M'Gawley^  Peake, 

205. 

12.  It  is  actionable  to  discharge,  a  gun  so  neaf  an  ancient  decoy  as 
to  frighten  the  wild  fowl  from  it,  even  without  firing  at  the  wild  fowl 
in  the  decoy.     Carrington  v.  Taylor,  2  Camp.  258. 

15.  In  an  action  for  false  imprisonment  on  board  a  ship,  the  plaintiff 
cannot  recover  as  special  damage,  the  expence  he  incurred  in  leaving 
the  ship,  and  taking  his  passage  on  board  another,  unless  the  injury 
continued  to  the  moment  of  his  transhipment.  Boyce  v.  Bayiiffe, 
1  Camp.  58. 

14.  It  is  no  answer  to  an  action  on  an  attorney's  bill,  for  prosecuting 
a  suit  for  the  defendant,  that  no  benefit  has  been  derived  by  the 
defendant,  where  the  failure  does  not  result  wholly  from  the  plain- 
tiff's negligence^  but  partly  from  accident.    Dax  v.  Ward,  1  Starkie, 

409. 
Double  Action.        15.  Where  a  plaintiff  includes  two  demands  in  his  declaration,  but 

through  mistake  goes  into  evidence,  and  takes  judgment  as  to  one 
onlvi  ne  may  afterwards  sue  for  the  other,  though  iudgmcnt  went  by 
default  to  the  whole  declaration,  and  though  the  dcfi^ndant  was 
arrested  for  both  demands;     Seddon  v.  Tutop,  1  Esp.  C.  401. 

16.  An  action  for  money  had  and  received  at  the  suit  of  a  plaintiff, 
who  has  sued  out,  a  fi.  fa.  lies  against  the  sheriff  who  executed  it,  if 
he  retain  more  money  in  his  hands  than  he  is  entitled  to  do ;  the 
party  injured  not  being  bound  to  proceed  by  motion  in  bank.  Long- 
dill  V.  Jones,  1  Starkie^  345. 

III.  In  what  cases  an  action  is  not  maintainable. 

1.  An  action  does  not  lie  against  individuals  for  acts  eitoneously 
done  by  them  in  a  corporate  capacity ;  at  least  not  without  proof  of 
malice.  Harman  v.  Tappenden  and  others,  3  Esp.  C  278 ;  S.  C. 
1  East,  655* 

2.  The  owner  of  premises  may  guard  them  at  night  by  letting  loose 
a  savage  dog,  and  is  not  answerable  if  it  bites  one  who  incautiously 
enters  the  premises.     Brock  v.  Copeland,  1  Esp.  N.  P.O.  203. 

3.  In  an  action  against  the  defendant  for  the  negligence  of  his  i^ent, 
in  pulling  down  the  party-wall  between  the  houses  of  the  plaintiff  and 
defendant,  it  is  a  good  defence  to  show  that  the  plaintiff  appointed 
an  agent  to  superintend  the  work  jointly  with  the  defendant's  agent, 
and  that  both  agents  were  to  blame.    Hill  v.  Warren,  2  Starkie, 

377. 

4.  A  vessel  of  a  particular  construction  took  fire  whilst  A.  the 
superintendant  was  on  board ;  i?.  the  owner,  took  a  boat  belonging 
to  ^.  to  reach  the  vessel  and  endeavour  to  extinguish  the  flames; 
in  so  doing  the  boat  sunk ;  held  that  B,  was  not  liable  in  money  or 
trespass  foe  the  loss.    Drake  v.  Shuter,  4  Esp.  C.  165. 

5.  If  a  surgeon  leaves  a  blank  in  his  bill  for  the  charge  of  attend- 
ances, he  puts  his  demand  on  the  footing  of  an  honorary  claim,  and 

must 
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must  be  satisfied  with  what  the  patient  gives  him.     Tiison  v.  Batting, 
S  Esp.  C.  192. 

6.  The  ownes  of  a  barge  upon  the  Thames  lends  it  to  another,  who  Misconduct  of 
navigates  it  with  his  own  men,  who  are  guilty  of  negligence,  in  others, 
consequence  of  which  mischief  is  done,  (semhle)  the  owner  is  not 

liable.     Scott  v.  Scott  and  others,  2  Starkie,  438. 

7.  The  proprietor  of  a  theatre  cannot  sue  one  for  libelling  a 
performer,  and  thereby  preventing  her,  from  an  apprehension  of 
being  hissed,  undertaking  her  part,  since  the  cause  and  consequence 
are  too  remotely  connected.  Ashley  v.  Harrison,  1  Esp.  N.  P.  C. 
48.    Peake,  194. 

8.  A  coal  merchant  being  obliged  to  carry  his  coals  round  about 
from  the  highway,  his  regular  track  having  been  obstructed  by  an 
hidividual,  is  not  special  damage  sufficient  to  maintain  an  action^ 
Hubert  v.  Groves,  1  Esp.  N.  P.  C.  148. 

9.  A,  having  deposited  with  B.  100/.  to  distribute  amongst  As  Uncertainty, 
creditors  in  proportion  to  their  claims,  no  one  of  these  can  maintain 

an  action  against  B.,  before  the  propbrtions  of  all  the  claimants  have 
been  ascertained.    Robson  v.  Andrade,  1  Starkie,  372. 

10.  QiuBret  If  to  trespass  for  destroying  a  picture;  the  defendant  Illegality, 
may  plead,  that  it  was  a  scandalous  libel  upon  individuals,  and  that 

being  publicly  exhibited,  he  cut  it  to  pieces  by  way  of  abating  a 
nuisance?    Du  Bost  v.  Beresford,  2  Camp.  511.' 

11.  QtuBrcy  Whether  action  will  lie  for  destroying  a  libellous  pic- 
ture?    Du  Bost  V.  Beresford,  2  Camp.  511. 

12.  One  who  professes  to  cure  disorders  within  a  specific  time  by  Fraud, 
means  of  sovereign  medicines,  and  induces  another  to  employ  him  by 

,  false  and' fraudulent  profes.sions  of  his  skill,   cannot  recover  for 
medicines  or  attendance!    'Hupe  v.  Phelps,  2  Starkie,  480. 

13.  A  party  cannot  make  that  the' subject  of  a  cross  action,  which  Crow  action, 
would  have  been  a  defence  to  a  former  action  against  him  ;  thus  A* 

Cannot  sue  B,  for  unskilful  workmanship,  after  permitting  him  to 
recover  for  it.  '  Sintzenick  v.  Lucas,  1  Esp.  N.  P.  C.  43. 

14.  It  is  agreed  between  A.  and  B.  that  A.  for  certain  commission 
shall  ship  a  cargo  of  wheat,  of  a  specific  quality,  at  a  forei&n  port  for 
B*  in  England.  The  wheat  shipped  by  A.  being  found  upon  its 
arrival  to  be  of  an  inferior  quality,  B,  bnngs  an  action  against  A.  for 
a  breach  of  the  agreement,  and  recovers  damages.*  Held,  that  A. 
cannot  afterwards  maintain  an  action  against  B,  for  the  commission, 
as  his  claim  for  this  might  have  been  given  in  evidence  in  the  former 
Action,  to  reduce  the  dsunages.    Kist  v.  Atkinson,  1  Camp.  63. 

15.  Semhle  J  that  where  an  action  has  been  bn^ught  for  the  value 
of  goods  furnished  at  a  stipulated  price,  and  the  purchaser  does  not, 
either  in  bar  of  the  action,  or  to  redtice  the  damages,  object  to  the 
quality  of  the  goods,  but  allows  the  seller  to  recover  a  verdict  for  the 
full  price  agreed  upon,  he  cannot  afterwards  maintain  a  cross-action 
on  the  ground  of  the  goods  being  of  a  bad  quality,  and  unfit  for  the 
purpose  for  which  they  were  ordered.  Fisher  v.  Samuda,  1  Camp.  190. 

16.  QtuerCy  Whether  where  the  plaintiff  after  a  nonsuit  takes  out  Double  action, 
moifey  paid  into  court,  he  is  precluded  bringing  a  second  action. 

Rogers  v.  McCarthy,  3  Esp.  C.  106.  / . 

17.  An  action  on  the  case  does  not  lie  against  a  sheriff  (who  has  Remediable  by 
not  been  ruled  to  return  the  writ,)  for  neglecting  to  have  the  money  "!««*«»• 

in  court  according  to  the  exigency  of  a  fi.  fa.  -  Moreland  v.  Leigh 
and  another,  1  Starkie,  388. 

16.  Where  a  ship  is  seized  by  the  commander  of  one  of  his  Remediable  in  - 
majesty's  vessels  as  prize,  and  is  afterwards  released  without  any  suit  another  court. 
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being  instituted  against  her,  if  the  plaintiff  have  any  ground  of  com- 
plaint, his  redress  is  in  a  court  of  Admiralty ;  and  no  action  can  be 
maintained  at  common  law,  either  of  trespass  for  seizing  the  ship,  or 
of  false  imprisonment  for  confining  the  captain  and  mariners. 
Faith  V.  Pearson,  1  Holt,  113* 

IV.  Preliminaries  to  an  action. 

1.  A  local  act  of  parliament  provides,  that  no  action  shall  be 
commenced  for  any  thmg  done  in  pursuance  of  the  act,  until  after 
notice  of  action  shall  have  been  given.  Held,  this  applies  to  a  case 
where  the  defendant  acted  under  colour  of  the  act,  although  he 
exceeded  the  powers  conferred  by  it.  Graves  v.  Arnold,  3  Camp- 
bell, 242. 

2.  Where  a  refusal  is  necessary  to  give  a  right  of  action,  it  musf 
appear  that  the  demand  was  made  by  one  duly  authorized.  Coore  v. 
Callaway,  1  Esp.  N.  P.  C.  1 15. 

3.  A,  lends  money  to  B.  and  receives  a  gun  as  a  security  for  the 
payment,  A.  may  recover  the  amount  without  first  returning  the  gun. 
Lawton  V.  Newland,  2  Starkie,  72. 

V.  Parties  to  an  action. 

1.  A  release  by  a  nominal  plaintiff,  who  sues  as  trustee  for  the 
benefit  of  another,  is  a  bar  to  the  action.    Anon,  2  Esp.  C.  657. 

2.  A  party  to  a  suit,  a  prisoner,  is  not  entitled  to  be  brought  up 
to  attena  the  trial,     llielluson  v.  Coppinger,  3  Esp.  C.  283. 

3.  If  a  party  coming  to  attend  the  trial  of  his  cause  is  furested,  the 
judge  al  Nisi  Prius  will  grant  a  habeas  corpus  to  discharge  him ;  and 
will  put  off  the  trial  until  he  is  released,. — without  payment  of  costs, 
if  any  collusion  can  be  shown  to  exist  between  the  opposite  party 
and  the  creditor  who  arrested  him ;  otherwise,  only  upon  payment 
of  costs.    Solomon  v.  Underbill,  1  Camp.  229. 

4.  A  promise  by  a  debtor  to  a  third  person  to  pay  him  the  debt,  in 
consideration  of  his  advancing  the  amount  to  the  creditor,  entitles 
such  person  to  sue.     Ardem  v.  Rowney,  5  Esp.  C.  254. 

5.  Wiuv^ior  Herald  and  Bluemantle  Poursuivant  at  Arms  may 
maintain  a  joint  action  for  work  and  labour  in  making  out  a  pedigree, 
both  having  been  on  duty  when  the  order  for  it  was  giv^n,  although 
only  one  of  them  was  applied  to  by  the  defendant.  Townsend  v. 
Neale,  2  Camp.  190. 

6.  In  such  an  action  the  plaintiffs  are  bound  to  give  general  evi- 
dence of  the  pedigree  being  true,  unless  this  has  been  dispensed 
with  by  the  defendant.     Townsend  v.  Neale,  2  Camp.  191. 

7.  In  suits  ex  contractu  against  several  defendsjits,  though  the 
cause  arise  ex  delicto,  the  plaintiff  must  recover  against  all  or  none. 
Jaques  v.  Whitcourt  and  another,    1  Esp.  C.  S63. 

8.  Wliere  a  party  of  several  p^sons  dine  together  at  a  tavern, 
they  are  jointly  liable  for  the  whole  expence,  and  not  merely  each 
for  his  own  shire.    Forster  v.  Taylor,  3  Camp.  49. 

9.  Where  goods  are  ordered  by  one  member  of  a  club  for  the 
benefit  of  all ;  every  member  who  either  concurs  in  the  order, 
or  subseouently  assents  to  it,  is  liable,  although  the  member  who 
ordered  the  goods  is  made  the  debtor  in  the  plaintiff's  books,  and 
the  bill  is  sent  tb  him,  unless  it  clearly  appear  that  the  plaintiff 
meant  to  give  credit  to  that  member  only.  Delauney  v.  Strickland, 
2  Stark.  416. 

^  10.  The  goods  of  a  stranger  on  th^  premises  of  another  were 
distrained  by  the  landlord  for  rent  in  arrear,  and  the  stranger  was 

obliged 
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obliged  to  pay  the  rent  to  redeem  them;  held  that  the  stranger 
might  maintain  assumpsit  for  money  paid  to  the  use  of  the  original 
lessees,  who  were  bound  for  the  rent  by  their  covenants  to  the  land- 
lord, although  some  of  them  had,  to  die  knowledge  of  the  plaintiff, 
before  he  placed  his  goods  on  the  premises,  assigned  their  interest 
to  one  of  their  co-lessees,  who  was  in-  the  exclusive  possession 
at  the  time.  Exall  v.  Partridge  and  others,  S  Esp.  C.  8  SL  C. 
8T.  R.  308*.  \  " 

XI.  Drawing  up  an  inventory,  a  notice,  and  the  like,  though  in 
relation  to  an  unlawful  afiair,  known  to  be  such,  will  not  make  the 
agent  answerable  as  a  party  concerned  therein,  since  these  acts 
produce  no  injury.    Ward  v.  Haydon  and  another,  2  £sp.  C.  553. 

12.  If  i4.  states  positively  to  the  commander  of  a  press-gang, 
that  B.  is  liable  to  the  impress-service^  who  in  truth  is  not  so,  and 
B.y  in  consequence  of  this  information^,  is  impressed,  A^  is  liable 
to  an  action  of  trespass  and  false  imprisonment  at  the  suit  of  B. 
Flewster  v.  Royle,  1  Camp.  187. 

13.  A  plaintiff  cannot  recover  in  one  action  against  several  de- 
fendants damases  for  the  individual  trespass  of  each,  and  in  which 
the  others  took  no  part.  Sedley  v.  Sutherland  and  others,  3  Esp. 
C.202. 

14.  If  while  A.  is  lawfully  imprisoned  by  J3.,  C.  commits  an 
assault  upon  him,  C.  is  guilty  of  the  false  imprisonment  as  well  as  B. ; 
and  if  A.  sues  both  separately,  the  pendency  of  one  suit  may  be 
pleaded  in  abatement  oi  the  other.    Boyce  v.  Douglass,  1  Camp.  60. 

15.  If  several  jointly  engage  a  tradesman  to  execute  a  work,  each 
may  be  sued  separately  for  an  injury  resulting  from  the  trades* 
man's  negligence.    Sly  v.  Edgley,  6  Esp.  C.  6. 

VI.  Joinder  in  action. 

It   seeips   that  in  debt  on  a  remedial   statute  for  a   penalty.  Ex  contnctu 
counts  ex  contractu  may  be  loined ;  at  least  for  money  had  and  re-  •"^  **  delicto, 
ceived,  extorted  from  the  plaintiff.    Jacques  v.  Whitcomb  and  an- 
other, 1  Esp.  C.  363. 

.  VII.  Abatement  of  action. 

If  a  co-plaintiff  die,  the  suit  will  be  abated,  unless  the  death  be'  ^7  <^^**''« 
suggested  according  to  the  statute  8  and  9  W.  3.  c.  11.  s.  6.  And 
therefore  if  a  co-plaintiff  die  after  issue  joined,  a  trial  without  such 
suggestion  upon  the  record  would  be  extra-judicial;  and  conse- 
quently no  perjury  could  be  assigned  upon  any  false  evidence  given 
at  sueh  trial.    Rex  v.  Cohen,  1  Starkie,  51 L 

VIII.  Pleadings.  —  General  matters. 

1.  The  English  courts  cannot  take  notice  of  any  judicial  act  done  E<  officio  ■»- 
in  a  foreign  country,  without  evidence  of  the  laws  of  such  country.  ^^^ 

Ganer  v.  Lady  Lanesborough,  Peake,  18. 

2.  A  judge  at  NisiPrius  will  not  take  judicial  notice  of  the  King's  ' 
proclamations.    Van  Ameran  v.  ^owick,  2  Camp.  44. 

3.  Where  the  declaration  is  entitled  generally  of  the  term,  evi-  Title  of  dcclar- 
dence  of  a  cause  of  action  subsequent  to  the  nrst  day  of  term  is  ■''^^ 
inadmissible,  unless  on  producing  the  writ  it  appears  that  the  action  '  * 
was  commenced-  on  a  subsequent  day.    Rhodes  v.  Gibbs,  5  Esp.  C. 

163. 

4.  Vi^ere  a  declaration  is  entitled  generally  of  the  term,  and  the 
defendant  means  to  give  evidence  of  a  tender  between  the  first  day 
of  the  term  to  which  the  declaration  relates  and  the  day  of  suing 
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out  the  writ,  he  must  call  upon  the  plaintiff  to  entitle  his  declaration 
properly,  or  he  will  be  precluded.  Rolfe  v.  Norden,  4  Esp.  C.  72. 
Plcft  puis  dar-  5.  After  action  brought,  the  d/efendant  pajB  the  plaintiff  the  debt 
reign  continue  and  costs  in  the  cause,  and  takes  a  receipt  for  the  same.  Hie  plain- 
tiff nevertheless  proceeds  in  the  action,  and  the  defendant  ]^eada 
the  general  issue.  The  receipt  is  no  defence  under  this  plea,  and 
plaintiff  is  entitled  to  nominal  damages.      Holland  v.  Jourdine, 

1  Holt,  is. 
6.  A  plea  puis  darreign  continuance  will  be  received  when  tendered 

at  Nisi  Prius,  ii'  it  bear  the  form  and  semblance  of  a  plea ;  but  in 
order  to  prevent  vexatious  delay,  the  court  will  order  a  demurrer  to 
such  a  plea  to  stand  for  the  first  paper  day  in  term.  Fitch  v.  Toul- 
min,  1  Starkie,  62. 

IX.  Pleadings.  —  Variance. 

1.  Upon  an  indictment  on  43  Geo.  S.«c.  58.  8.2.,  charging  the 
prisoner  with  having  administered  to  a  woman  the  decoction  of  savin 
with  intent  to  procure  abortion,  it  is  not  a  material  variance  that  the 
preparation  of  savin.' administered  is  properly  called  an  infusion,  not 
a  decoction.     Rex  v.  Phillips,  3  Camp.  73, 

2.  An  averment  that  a  specific  suni  was  taken  for  soliciting  and 
procuring  money  to  purchase  an  annuity,  is  Sufficiently  proved  by 
evidence  that  part  of  the  «um  was  taken  as  procuration  money,  part 
for  deeds  to  secure  the  money  borrowed.  Rex  v.  Gilham,  1  Esp.  C.  287. 

3.  Semblcy  that  an  action  for  malicic^usly  suing  out  a  commission 
of  bankrupt,  it  is  a  fatal  variance  to  allege  that  the  defendant  sued 
the  commission  out  of  the  ^<  High  Court  of  Chancery."  Pojrnton 
V.  Forster,  3  Camp.  BB.  - 

4.  In  such  an  action  to  sustain  an  allegation  that  the  commission 
was  dulv  superseded,  it  is  not  enough  to  prove  an  order  by  the  Lord 
Chancellor,  directing  it  to  be  superseded.  Poynton  v.  Forster,  3 
Camp..  60. 

5.  The  non  joinder  of  a  joint  assignee  of  a  bankrupt,  in  an  action 
of  assumpsit  brought  by  the  assignees,  is  a  ground  of  nonsuit  upon 
the  trial  under  a  plea  of  the  general  issue.     Snel^ove  v.  Hunt, 

2  Starkie,  424.  \ 

6.  The  assignees  under  a  joint  commission  against  A.  and  B.  may, 
in  an  action  to  recover  a  debt  due  to  A.  alone,  describe  themselves 
in  tlie  declaration  as  the  assignees  of  A*  alone.  Harvey  v.  Morgan, 
2  Starkie,  l7. 

7.  The  assignees  under  a  joint  commission  against  A.  and  B.^  in 
suing  on  a  separate  contract  entered  into  wiUi  A.^  may  describe 
themselves  generally  as 'the  assignees  of  ^.,  without  noticing  the 
name  of  B.     Stonehouse  and  another  v.  De  Silva,  3  Camp.  399. 

8.  In  an  action  against  an  attorney  forsuffering'a  debtor  in  custody 
at  the  suit  of  the  plaintiff  to-  be  superseded,  proof  that  such  debtor 
was  a  married  woman  destroys  tlie  action,  when  the  declaration 
states  that  she  was  indebted.  Qucere,  Whether  a  declaration  would  be 
good  without  stating  that  the  original  defendant  was  indebted.  Lee 
V.  Ayrton,  Peake,  119. 

Bniofnchaiige  9t  A  Stipulation  indorsed  on  a  promissory  note  by  the  payee  is 
and  promissory  not  to  be  taken  as  part  of  that  instrument,  without  evidence  that  it 
»»•»•  was  written  at  the  time  when  the  note  was  made.    Stone  v.  Metcalfe, 

4  Camp.  217. 

10.  In  an  action  against,  the  drawer  of  a  bill  of  exchange,  tlie 

*  declaration  stated,  that  the  defendants  made  the  bill,  "  their  own 

proper  hands  being  thereunto  subscribed,"  in  fact,  their  firm  of 

"  A. 
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**  A.  and  Co,'*  was  subscribed  to  the  bill.  The  Judge  refused  to  nonsuit 
for  the  variance.    Jones  v.  Mars,  2  Camp.  S05. 

11.  If  a  promissory  note  appears  on  the  face  of  it  to  be  the  sepa- 
rate note  of  A,  only,  it  cannot  be  declared  on  as  the  .joint  note  of 
A.  and  B,,  though  given  to  secure  a  debt  for  which  A»  and  B.  were 
jolnUy  liable.    Siffkm  v.  Walker,  2  Camp.  308. 

12.  If  a  declaration  states  that  on  such  a  day  the  defendant  drew 
a  bill  of  exchange,  without  alleging  that  it  bore  date  on  that  date, 
the  day  in  the  declaration  is  immaterial,  though  not  under  a  vide- 
licit.    Coxon  v.  Lyon,  2  Camp.  307*  n. 

13.  But  where  the  declaration  alleged  that  the  defendant  on,  &c. 
made  his  certain  bill  of  exchange  in  writing,  bearine  date  the  same 
day  and  year  aforesaid,  and  the  real  date  of  the  bill  was  different, 
the  variance  was  held  to  be  fatal.    2  Camp.  308.  n. 

14.  A  bill  of  exchange,  expressed  on  the  face  of  it  to  be  **  for 
value  delivered,"  is  stated  in  pleading  to  be  "  for  value  received." 
This  is  not  a  material  variance.    Jones  v.  Mars,  2. Camp.  306. 

15.  In  declaring  on  a  promissory-note  payable  by  instalments,  if 
any  one  of  the  days  on  which  an  instalment  is  made  payable  be  in^ 
correctly  stated,  the  variance  is  fatal.    Wells  v.  Girling-,  1  Gow.  21. 

16.  An  allegation  in  a  declaration  that  a  bill  of  exchange  was  pre- 
sented for  payment  by  T.  S*  does  not  render  it  incumbent  on  the 
plaintiff  to  show  that  a  presentment  by  T.  S.  was  made.  The  mate- 
rial allegation  is  the  presentment,  and  by  whom  it  was  made  is  imma- 
terial.   Boehm  v.  Campbell,  1  Gow.  55. 

17.  Where  a  bill  of  exchange  is  payable  a  specified  number  of 
days  after  sight,  the  real  day  of  presentment  for  acceptance  need  not 
be  alleged,  a  presentment  on  a  day  subsequent  to  that  alleged  may 
be  proved.  And  in  such  case  a  subsequent  allegation  of  presentment 
for,  payment  when  the  bill  became  due  and  payable,  is  supported  by 
proof  of  a  presentment  on  the  day  when  the  bill  in  fact  became  due, 
according  to  the  previous  presentment.     Forman  v.  Jacob,  1  Stark. 

46. 

18.  In  stn  action  against  the  drawer  or  indorser  of  a  bill  of  ex-  , 
change  dishonoured  for  non-pa3rment  afler  being  accepted,  although 
it  be  unnecessary  to  state.  th.eStcceptance  in  the  declaration,  if  it  be 
stated,  it  must  be  proved :— but  a  promise  to  pay  afler  the  bill  was 
due,  is  a  sufficient  admission  of  the  acceptance  as  well  of  the  hand- 
writing of  the  defendant  himself  and  of  the  other  parties  to  the  biU. 
Jones  V.  Morgan,  2  Camp.  474. 

19*  The  maker  of  a  promissory-note,  payable  at  a  specified 
time  after  sight,  at  the  time  of  making  it,  writes  in  the  margin,  ^*  oc- 
cepted  by  myzelf;'  these  words  constitute  no  part  of  the  original  in- 
strument, and  ne^d  not  be  noticed  in  the  declaration.  Sphtgerber 
V.  Kohn«  1  Starkie,  125.  \ 

20  An  averment  in  a  declaration  that  A.  B.  and  Co.  accepted  a 
bill  of  exchange  according  to  the  usase  and  custom  of  mercnants, 
is  supported  by  evidence  that  the  biU  was  accepted  by  CD.  their 
authorized  agent,  tlius,  **  For  A,  B.  and  Co.  C  2)."  Keys  v.  He- 
seltine,  2  Camp.  604.        ^ 

6.  If  there  be  a  conditional  promise  to  pay  a  bill  of  exchange 
presented  for  4tcceptance,  after  the  condition  has  been  performed^ 
this  cannot  be  declared  Upon  as  an  absolute  acceptance  of  the  bill. 
Langston  and  others  v.  Comey  and  others,  4  Campbell,  176. 

22.  A  foreign  bill  is  accepted  for  the  payment  of  100^.  sterling  ; 
the  omission  of  the  word  sterling  in  the  declaration  is  not  a  material 
variance.    Glossop  v.  Jacob,  r  Starkie  69. 
\  23.  In 
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^3.  In  an  action  asainst  the  maker  of  a  promissory-note,  payable 
to  A*  B.  or  bearer,  if  the  declaration  states  that  A.  B,  indorsed  it  to 
the  pkuntiff,  this  indorsement  must  be  proved.  Waynam  y.  Bead, 
1  Camp.  175. 

^.  In  an  action  by  the  indorsee  of  a  bill  of  exchange,  if  the  de- 
claration states  the  indorsement  to  have  been  made  before  the  bill 
became  due,  and  it  appears  in  evidence  to  have  been  made  after  the 
bill  was  4ue,  this  is  not  a  material  variance.  •  Young  v.  Wright, 

1  Camp.  139. 

25.  In  an  action  by  the  indorsee  of  -a  bill  indorsed  by  procur- 
ation, it  should  either  be  stated  to  have  been  so  indorsed,  or  the  words 
^*  his  proper  hand  being  thereunto  subscribed'*  omitted.  Levy 
V.  Wilson,^   Esp.  180. 

26.  In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  the  declaration  stated  that  the  payee  indorsed  it,  his  own 
proper  hand  being  thereunto  subscribed.  It  appeared  that -the 
payee's  name  upon  the  back  of  the  bill  was  written  under  bis 
authority,  by  his  wife.  SenMe^  that  this  is  no  variance ;  and  at  any 
rate  the  defendant  is  not  at  liberty  to  object  that  the  indorsement  la 
not  in  the  hand-writing  of  the  payee  himself,  after  a  promise,  with  a 
knowledge  of  this  circumstance,  to  pay  the  bill.    Hemaley  v.  Loader, 

2  Camp.  459. 

27-  If  a  bill  of  exchange  is  accepted,  payable  at  a  particular  place, 
in  an  action  against  the  acceptor,  this  addition  to  the  acceptance  does 
mot  require  to  be  noticed  in  the  declaration,  being  no  part  of  the 
contract,  but  merely  a  memorandum,  where  payment  may  be  de- 
manded.    Lyon  V.  Sundies,  I  Camp.  423. 

28.  If  a  promissory-note  is  made  payable  at  a  particular  place,  in 
an  action  against  the  maker,  there  is  no  necessity  for  proving  that  it 
was  presented  there  for  payment.   Wild  v.  Rennards,  1  Camp.  425.  n. 

29.  In  an  action  against  the  maker  of  a  promissory-note  expressed 
to  be  payable  at  a  particular  place,  -there  is  no  necessity  for  proving 
that  it  was  presented  there  for  payment.  Nichols  v.  Bowes,  2  Camp. 
498. 

SO.  Held,  by  court  of  C.  P.  that  if  a  bill  of  exchange  be  accepted 
payable  at  a  particular  place,  in  an  action  against  the  acceptor,  the 
plaintiff  must  prove  that  it  was  presented  there  for  payment  when  it 
became  due.    Collahan  v.  Aylett,  2  Camp.  549.  ^ 

31.  But  subsequently  determined  in  K.  B>  that  it  is  no  cause  of  de- 
murrer to  a  declaration  against  the  acceptor  of  a  bill  of  exchange 
accepted,  payable  at  a  particular  place,  that  it  does  not  allege  tlwt 
the  bill  was  presented  there  for  pa3rment.    Fenton  v.  Goundry, 

2  Camp.  656. 

32.  If  a  promissory-note  is  made  payable  at  a  particular  place,  it  is 
a  fatal  variance  to  omit  to  state  this  m  declaring  on  the  note.  Roche 
v.  Campbell,  3  Campbell,  247. 

33.  Where  the  drawer  of  a  bill  of  exchange  makes  it  payable  at  a 
particular  place,  this  is  part  of  the  contract,  and  must  be  mentioned 
in  describing  the  bill  in  the  declaration.     Hodge  v.  Fillis  and  others, 

3  Campbell,  463. 

34.  Where  a  bill  of  exchange  is  drawn  payable  in  London,  and  it  is 
accepted  payable  at  a  Zrom/on  banker's,  in  an  action  against  the  accep- 
tor, a  presentment  for  payment  there  is  a  material  averment,  and  must 
be  proved  at  th^  trial.    Hodge  v.  Fillis  and  others,  3  Campbell,  463. 

35.  If  a  place  of ,  payment  is  mentioned  in  the  margin,  or  at  the 
foot  of  a  promissorv-note,  this  is  no  part  of  the  contract,  but  a  mere 
memorandum ;  and  in  an  action  on  the  note,  there  is  no  occasion  to 

prove 
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prove  that  it  was  presented  there  for  payment.    Price  v.  Mitchelli  ' 

4  Campbell,  200. 

86.  The  whole  of  a  promifisory-note  being  printed,  except  the 
names,  dates,  and  sum,  and  a  place  of  payment  inserted  at  the  bottom 
of  the  note  beine  also  printed,  a  special  presentment  there  is  neces- 
sary.   Trecothick  v.  Edwin,  1  Starkie,  468. 

S7.  A  bill  is  drawn  payable  in  London^  and  is  accepted  payable  at 
a  particular  banker's  in  London;  sembUy  a  presentment  at  that 
banker's  must  be  proved  in  an  action  against  the  acceptor.  Gamett 
V.  Woodcock  and  others,  1  Starkie,  475. 

38.  In  an  action  by  an  indorsee  against  the  acceptor  of  a  bill  of 
exchange,  the  declaration  alleges  an  acceptance  and  an  appointment 
by  the  acceptor  to  pay  at  a  particular  place,  and  promise  to  pay  ac- 
cording to  Uie  tenor  and  effect  of  the  acceptance  and  a  special  pre- 
sentment ;  semble,  the  allegation  of  the  presentment  mcy  be  rejected 
as  surplusage.    Macbride  v.  Woodruffe,  2  Starkie,  253. 

39.  The^maker  of  a  promissory-note  by  a  note  at  the  foot  makes  it    . 
payable  at  a  particular  place,  an  allegation  (after  stating  the  promise 
to  pay  in  the  usual  manner)  that  the  defendant  then  and  there  made 
the  note  payable  at  the  particular  time  does  not  amount  to  a  misdes- 
cription of  the  note.     Hardy  v.  Woodrooffe,  2  Starkie,  319. 

40.  In  an  action  against  the  acceptor  of  a  bill  of  exchange,  made 
payable  at  a  particular  place,  by  a  memorandum  at  the  foot  of  thebillj 
It  IS  not  necessary  to  prove  a  presentment  or  demand  at  that  place, 
but  the  'acceptor  is  generally  and  universally  liable.  Head  and 
another  v.  Sewell,  1  Holt,  363. 

41.  A  bar  across  a  public  bridge  kept  locked  except  in  times  of  Bridge, 
flood  is  conclusive  evidence  that  the  public  have  only  a  limited  right 

to  use  the  bridge  at  such  times ;  and  if  an  indictment  for  not  keeping 
it  in  repair  states  that  it  is  used  by  the  king's  subjects  "  at  theii^ 
free  will  and  pleasure,"  the  variance  i&  fatal.  Rex  v.  Marquis  of 
Buckingham  and  others,  4  Campbell,  189. 

42.  In  an  action  against  a  carrier  for  jkot  taking  care  of  and  safely  Carrier, 
carrying  goods  according  to  his  promise,  it  appears  that  he  had 
limited  his  responsibility  as  a  carrier  by  means  of  a  notice,  of  which 

the  plaintiff  was  cognisant,  the  plaintiff  having  declared  against  the 
defendant  as  a  carrier  in  the  usual  form  cannot  insist  that  the  goods 
were  lost  from  the  defendant's  warehouse  before  the  actual  carriage 
of  the  goods  commenced.  Roskell  v.  Waterhouse  and  another, 
2  Stark,  461. 

43.  In  an  action  of  assumpsit  against  a  carrier  for  the  loss  of  goods, 
where  a  contract  is  alleged  to  carry  them  from  A.  to  J3.,  a  variance 
in  evidence  as  to  the  termini  is  fatal.  Tucker  v.  Cracilin,  2  Stark. 
385. 

44.  There  are  two  offices  of  meters,  the  principal  and  the  deputy.  Coal  meter. 
A  description  of  a  party  as  meter  is  satisfied  by  proof  that  he  is 

either.     Davy  v.  Lowe,  5  Esp.  C.  70. 

45.  Under  an  allegation  by  way  of  special  damage  that  the  plain-   Consequential 
tiff  had  thereby  lost  divers  lodgers,  (without  naming  anV))  he  cannot  ^iMn^ge* 
prove    the  loss  of  a  particular   lodger.      Westwood  v.  Cocone, 

1  Starkie,  172. 

46.  In  an  action  for  false  imprisonment,  the  declaration  averred  ConsuUe. 
that  plaintiff  was  a  constable  of  a  particular  parish,  and  in  the  due 
execution  of  his  said  office  as  such  constable  ;  but  it  appeared,  that 
though  a  constable  inhabiting  and  acting  in  this  parish,  >  he  was  elect- 
ed by  the  leet  jury^  and  sworn  in  to  serve  for  a  whole  liberty,  of 
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which  the  parish  formed  a  part ;  held  to  be  a  fatal  variance.    Goodes 
V.  Wheatley,  1  Camp.  231. 

47.  Where  a  party  undertakes  %o  describe  a  contract,  the  whole 
must  be  set  out ;  secus^  where  he  only  uses  it  as  evidence  of  hia 
claim  in  the  declajration.  Baptiste  v.  Cobbold,  2  £sp.  C.  536;  S.  C. 
1  B.  and  P.  7. 

48.  In  suits  ex  contractu  such  parts  only  of  the  defendant's  pro* 
mise  the  breach  of  which  is  complained  of  need  be  stated.  Bi^tiste 
v.  Cobbold,  2  £sp.  C.  536 ;  S.  C.  1  B.  and  P.  7. 

49.  In  declaring  on  a  contract,  it  is  unnecessary  to  state  terms 
which  have  been  added  since  its  conclusion,  and  which  do  not  affect 
the  nature  of  it.    Baptiste  v.  Cobbold,  2  Esp.  C.  536. 

50.  A  contract  to  deliver  **  soil"  is  misdescribed  as  a  contract  to 
deliver  <<  soil  or  breezy,"  the  two  things  being  different.  Clark  v. 
Manstone,  5  Esp.  C.  239. 

51.  An  averment  in  an  information  for  contemptuous  behaviour  to 
a  court,  that  the  court  consists  of  A.  B,  and  C  is  made  out  by  a  bye- 
law,  enacting,  that  A,  B.  and  C.  are  sufficient  to  hold  the  court, 
although  others  may  be  present,  and  act  as  members  of  it.  Rex  v. 
Campbell,  1  Camp.  91. 

52.  In  an  action  of  covenant,  it  is  no  objection  under  the  plea  of 
non  estjadumf  that  the  deed  contains  material  qualifications  of  the 
covenants  set  out,  which  qualifications  are  not  noticed  in  the  de- 
claration.    Gordon  v.  Gordon,  1  Starkie,  294.  •  • 

53.  In  covenant  for  not  repairing,  if  the  covenant  to  repair  contains 
an  exception  of  "  fire  and  all  other  casualties',"  it  is  fatal  on  non  est 

factum  to  state  it  as  a  general  covenant  to  repair,  omitting  the  excep- 
tion.   Tempany.v.  Bumard,  4  Campbell,  20. 

54.  In  covenant,  if  after  a  plea  of  non  est  factumy  the  defendant 
at  the  trial  admits  the  due  execution  of  the  specialty  mentioned  in 
the  declaration,  he  may  still  take  advantage  of  a  variance.  Goldie 
V.  Shuttleworth,  1  Camp.  70. 

55.  An  indictment  for  perjury  in  a  written  deposition  before  a  ma- 
gistrate, in  which  a  word  necessary  to  the  sense  had  been  omitted  in 
setting  out  the  substance  and  effect  of  the  deposition,  supplied  a  word 
according  with  the  sense,  as  if  it  had  actually  stood  in  the  deposition. 
Held  to  be  ^a  fatal  variance.  The  deposition  should  have  been 
literally  set  out,  and  the  meaning  explained  by  an  innuendo.  Rex 
V.  Taylor,  1  Camp.  404. 

^.  If  a  court  in  an  indictment  for  perjury  undertake  to  set  out 
continuously  the  substance  and  effect  of  what  the  defendant  swore 
when  examined  as  a  witness.;  it  is  necessary,  in  support' of  this 
court,  to  prove  that  in  substance,  and  effect  he  swore  the  whole  of 
that  which  is  ^thus  set  out  as  his  evidence,  although  the  court  con- 
tains several  distinct  assignments  of  perjury.  Rex  v.  Leefe,  2 
Camp.  134. 

57-  In  ejectment  on  the  several  demises  of  three  persons,  each 
demise  being  of  the  whole,  the  lessors  of  the  plaintiff  are  entitled  to 
a  verdict  upon  evidence  that  they  jointly  granted  a  lease  to  the  defen- 
dant.   Doe  V.  Fenn,  3  Camp.  ^90. 

58.  In  an  indictment  for  perjury  before  a  select  committee  of  the 
House  of  Commons,  it  was  averred,  that  an  election  was  had  for  a 
borough  ''  by  virtue  of  a  certain  precept  of  the  high  sheriff  of  the 
county,  by  hun  duly  issued  to  the  bailiff  of  the  said  borough  of  IJ* 
M"  Held,  that  this  was  not  a  description  of  the  precept,  and  that 
although  the  borouffh  was  therein  diffei'ently  denominated^  the  vari- 
ance was  immaterial.    Rex  v.  Leefe,  2  Camp.  139. 

59.  But 
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59.  But  the  indictment  havine  stated  that  **  A.  B.  and  C.  D.  were 
returned  to  serve  as  burgesses  for  the  said  borough  of  N.  M."  Hub 
was  considered  a  description  of  the  indenture  of  returns,  and  the 
borough  being  therein  styled  the  borough  of  M.f  the  variance  wa^ 
held  fatal.    Rex  v.  Leefe,  2  Camp.  14>1. 

60.  If  an  indictment  on  SO  G,  2.  c«  24.  avers,  that  the  defendant  Falie  pictcnoes. 
on  falafi  pretences  obtained  a  sum  of  money,  being  the  proper  monies 

of  A.y  and  it  appears  in  evidence  that  the  money  was  obtained  from 
J3.  acting  as  ^.'s  servant,  who  had  not  then  in  his  possession  any 
money  belonging  to  A.  but  afterwards  was  repaid  by  him  the  sum 
delivered  to  the  defendant ;  this  is  a  fatal  variance.  Aliter^  if  B.  at 
the  time  had  in  his  possession  a  sum  belonging  to  A.  equal  to  that 
delivered  to  the  defei;idant.      Rex  v.  Douglas,  1  Camp.  21 S. 

61.  An  indictment  for  obtaining  monev  by  false  pretences  stated, 
that  the  defendant  pretended  that  he  had  paid  a  sum  of  money  into 
the  Bank  of  England.    It  appeared  that  he  said  generally,  the  money 

had  been  paid  into  the  Bank  of  England.    Held  to  be  a  fatal  van-  i 

ance.    Rex  v.  Plestow,  1  Camp.  4S^. 

62.  In  an  action  for  a  false  return  to  a  writ,  the  cause  of  action 
against  the  original  defendant  must  he  framed  in  the  manner  laid. 
Parker  v.  Fenn  and  another,  2  Esp.  C.  477.  n. 

6S.  Upon  an  indictment  for  winning  more  than  d^lO  at  one  sitting  Gaming-        * 
&c.  under  the  statute  of  9  Ann,  c.  14.  s.  5.  the  defendant  may  be 
convicted  of  winning  a  less  sum  than  tliat  stated  in  the  indictment. 
Rex  V.  Darley  and  others,  1  Stai4cie,  359. 

64.  If  the  defendant  pleads  to  an  action  of  debt  on  bond,  that  the 
bond    was    given  for  money  won  by  gaming,    and    specifies  the       * 
name  of  the  game  at  which  the  monby  was  won,  he  must  prove  that 
the  bond  was  given  for  money  won  at  the  particular  game  specified. 
Mazzinghi  v.  Stephenson,  1  Camp.  291. 

65.  An  indictment  describing  a  road  from  A.  to  B,  and  thence  to  Highway. 
C,  describes  a  direct  communication.        Rex   v.  Great    Canfield, 

6  Esp.  C.  136. 

66.  If  the  description  of  an  highway  in  an  indictment  for  the  non 
repair  of  it  be  too  mdefinite,  being  equally  applicable  to  several  high* 
ways,  advantage  should  be  taken  by  plea  in  abatement,  and  the 
description  given,  if  true  in  fact,  cannot  be  objected  to  at  the  trial 
under  the  plea  of  the  general  issue.  Rex  v.  Inhabitants  of  Hammer- 
smith, 1  Starkie,  357. 

67. .  The  inhabitants  of  a  parish  plead,  that  the  inhabitants  of  a 
particular  district  are  bound  by  prescription  .to  rep^r  all  common 
highways,  situate  within  that  district,  save  and  except  one  common 
highway  within  the  said  district ;  the  plea  may  be  supported,  although 
y  it  appears,  that  the  excepted  highway  is  of  recent  date.  Rex  v.  The 
Inhabitants  of  Ecclesfield,  1  Stailcie,  393. 

68.  Where  a  policy  in  the  common  printed  form  on  ship  and  goods  Insunnce. 
contains  a  written  memorandum,  declaring  the  insurapce  to  be  on 

goods,  a  general  averment  is  proper,  that  the  defendant  became. an 
insurer  on  the  premises  in  the  policy  mentioned.  Haughton  v. 
Ewbank,  4  Campbell,  89. 

69.  Proof  of  an  interest,  however  small,  throughout  the  entire  pro- 
perty insured,  will  support  the  averment  in  a  declaration  on  a  policy 
that  the  party  is  interested  in  the  subject  matter,  to  a  large  amount, 
to  wit,  to  the  amount  of  ail  the  money  ever  insured  thereon.  Page 
V.  Fry,  3  Esp.  C.  185 ;  S.  C.  2  B.  and  P.  240. 

70.  A  policy  is  effected  on  the  plaintiff's  share  of  goods,  valued  at 
j€500.,  but  upon  its  turning  out  that  the  plaintiff^s  interest  wa^  lai^es, 

the 
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the  words  are  added  in  the  margin  of  the  policy,  "  on  the  plaintiflTs 
share  of  ^oods,  (say  one-fifth)  valued  at  JblOOO./*  to  which  the  de- 
fendant's initials  were  subscribed.  The  declaration  need  not  notice 
the  original  stipulation.     Robinson  y.  Tobin,  1  Starkie,  336. 

71.  SembUy  that  if  a  declaration  on  a  policy  of  insurance  lay  tlie 
loss  by  the  perils  of  the  seas,  the  plaintiff  may  recover,  upon  proof» 
that  the  ship  was  wrecked,  although  this  may  have  beenroccasionecb 
by  the  barratry  of  the  master  or  mariners.  Hayman  v.  Parish, 
2  Camp.  149. 

72.  An  averment  of  loss  by  perils  of  the  seas,  is  not  supported  by 
proof,  that  the  vessel  was  sunk  in  consequence  of  being  nred  upon 
by  another  vessel,  under  a  mistake.     Cullen  v.  Butler,  1  Stark.  138. 

Imie.  73.  A  recital  that  an  issue  came  on  to  be  tried,  is  supported  by  evi- 

dence, that  an  information  containing  several  counts,  to  each  of  which 
the  general  issue  was  pleaded,  was  so  tried.  Rex  v.  Jones,  Peake,  37. 
74.  Where  to  an  information  in  the  exchequer  for  having  goods, 
knowing  them  to  have  been  run,  the  defendant  pleads  not  guilty, 
such  plea  only  puts  in  issue  the  fact  of  defendant's  possession  and 
knowledge ;  andr  if,  in  stating  the  record,  it  is  said  that  the  issue 
was  touching  and  concerning  the  fbrfeiture  o^the  goods,  it  is  a  fatal 
variance.    Rex  v.  Qawkins,  Peake,  8. 

I^eiM.  75.  Avermfint  in  a  declaration  that  plaintiff  was  possessed   of 

premises  for  the  remainder  of  a  certain  term  of  years  then  unexpired 
therein,  which  he  agreed  to  assign  to  the  defendant,  is  supported  by 
evidence  of  a  tenancy  frqm  year  to  year.  Botting  v.  Martin^ 
1  Camp.  317. 

76.  In  an  action  for  a  nuisance  to  a  dwelling-house,  the  declaration' 
stated,  that  at  the  i\me  of  stating  the  grievance,  plaintiff  was  seized  in 
f(pe  of  the  dwelling-house,  and  that  it  was  then  m  the  possession  and 
occupation  of  a  certain  tenant  or  certain  tenants  thereof  under 
plaintiff.  It  appeared  that  plaintiff  was  seized  in  fee  for  the  use  of 
the  inhabitants  of  a  particular  parish,  and  that,  the  house  was  occupied 
by  the  parish  paupers  and  a  person  appointed  by  the  parish  officers 
to  take  charge  of  them.  Held,  that  neither  the  poor  nor,  the  master 
of  the  work-house  could  be  considered  as  tenants  to  the  plaintiff,  and 
that  this  was  a  fatal  variance  between  the  declaration  and  the 
evidence.    Martin  v.  Goble,  1  Camp.  320. 

UU^l^  77.  In  an  action  for  a  libel,  if  separate  passages  of  the  libel  are  to 

be  set  out  in  one  coilrt  of  the  declaration,  they  ought  to  be  described 
as    separate   and    distinct  from   each   other.      Tabart  v.  Tipp^, 

'  1  Camp.  352.  * 

78.  The  defendant  may  be  found  guilty  upon  a  count  in  an 
information  which  charges  him  with  having  composed,  printed,  and 
published  a  libel,  if  he  is  proved  to  have  published  without  having 
composed  it.     Rex  v.  Hunt,  2  Camp.  583. 

79.  If  the  defendant  is  charged  by  a  count  in  an  indictment  with 
having  <*  composed,  printed,  and  published*'  a  libel,  if  the  evidence 
be,  that  he  only  composed  and  published  it,  he  may  be  found  guilty 
of  composing  and  publishing,  and  acquitted  of  the  printing.  The 
King  V.  Wilhams,  2  Camp.  646. 

Locality.  80.  Parishes  united  by  Act  of  Parliament,  are  distinct  parishes  for. 

all  other  purposes  except  the  maintenance  of  their  poor ;  hence,  in 
an  ejectment,  premises  situate  in  the  parish  of  A,  cannot  be  described 
as  situate  in  the  united  parishes  of  A.  and  B.  Goodtitle,  ex  dem. 
Pinsent  v.  Lanuniman,  6  £sp.  C.  128.y  2  Camp.  274. 

81.  In  trespass,  where  there  are  two  independent  parishes  in  one 
district,  as  St.  John's  and  St.  Jama's  in  Clerkenwell|  if  the  trespass 

be 
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be  stated  to  have  been  committed  in  Clerkenwell  generally,  and  be 
proved  to  have  been  committed  in  the  parish  of  St.  James's,  jt  is  a 
fatal  variance.    Taylor  v.  Hooman,  1  Holt,  523. 

82.  In  an  action  for  suspending  a  lamp  before  plaintiff's  house,  to 
denote  that  he  kept  a  brothel,  the  parish  in  which  the  declaration 
stated  the  house  to  have  stood,  and  tne  tort  to  have  been  committed, 
is  to  be  considered  as  venue  merely,  not  as  local  description :  and  it  is 
immaterial  whether  there  be  any  such  parish  in  existence.  Jefferies 
V.  Duncomb,  2  Camp.  3. 

83.  In  an  action  on  a  promissory  note  made  and  dated  in  a  foreign 
country,  the  declaration,  without  noticing  that  circumstance,  may 
allege^  that  it  was  made  in  the  county  in  which  the  venue  is  laid. 
Houriet  and  others  v.  Morris,  3  Camp.  304.  * 

84.  In  an  assumpsit  for  the  use  ana  occupation  of  premises,  they 
are  described  as  situated  in  X.  instead  of  Y.,  the  variance  is  fat^. 
WOson  V.  Clark,  1  Esp.  C.  273. 

85.  In    an    action   for    use    and   occupation,     although    it    be 
unnecessary  to  state  in  the  declaration  in  what  parish  the  premises    . 
are  situate,  if  this  is  alleged,  a  variance  in  the  name  of  the  parish  is 
fatal.    Guest  v.  Caumont,  3  Camp.  235. 

86.  In  trespass  quare  dausum  Jregii,  where  the  locus  in  quo  is 
stated  to  be  in  the  parish  of  A^^  it  is  enough  if  A.  iias  a  church  and 
overseers  of  its  own,  and  is  reputed  a  parish,  although  perhaps  strictly 
speaking  It  may  be  only  a  hamlet.    ^  Camp.  5,  n.  -      .         / 

87*  In  an  action  on  a  penal  statute,  it  is  sufficient  that  the  offence 
is  proved  to  have  happened  in  the  same  county,  though  in  a  different 
~  parish,  to  that  laid  m  the  declaration,  unless  the  poor  of  the  parish 
share  in  the  penalty.     Clark  v.  Taylor,  3  Esp.  C.  218. 

88.  An  averment  that  an  order  had  been  made  to  land  goods  at 
the  quay  or  wharf  appointed  by  law,  is  not  proved  by  evidence  of  an 
order  to  land  them  at  the  king's  warehouse,  though  it  stands  on  the 
quay  or  wharf.    Rex  v.  Cassano,  5  Esp.  C.  231. 

.   89.  An'averment  that  a  specific  sum  was  given  for  the  insurance  of  Lotterjr. 
a  particular  lottery  ticket  is  not  proved  by  evidence  that  the  sum  was 
for  the  insurance  of  that  ticket  and  others.    Phillips  v.  Mendez 
Da  Costa,  1  Esp.  N.  P.  C.  59. 

90.  If  in  an  action  for  a  malicious  arrest,  the  declaration  avers  that  Malidousaimt. 
S,  the  defendant  had  no  cause  of  action  against  A,y  the  plaintiff,  to 
the  amount  of  ;f  10,  and  it  appears  that  A.  was  indebted  to  him  above 
that,  sum,  although  not  nearly  to  the  amount  sworn  to  in  the  affidavit 
to  hold  to  bail,  the  action  cannot  be  supported ;  as  A.  should  have 
declared  against  B,  for  maliciouslv  holding  him  to  bail  for  a  greater 
sum  than  was  refdly  due.  Wetherden  v.  Embden,  1  Camp.  295. 
Wilkinson  v.  Mawbey,  1  Camp.  297. 

.  91.  -But  if  in  fact  B.  was  largely  indebted  to  ^4.  on  a  balance  of 
accounts,  and  had  only  a  cross  demand  upon  him  for  a  different  cause 
from  that  mentioned  in  the  affidavit  to  hold  to  bail,  then  the  above 
averment  b  not  falsified,  as  in  that  ciise  A.  did  not  owe  ^.  £10, 
and  B,  had  no  cause  of  action  for  which  he  could  lawfully  hold  A.  to 
bail.    Wetherden  v.  Embden,  1  Camp.  297. 

92.  In  an  action  fojr  a  malicious  arrest,  an  allegation  that  the 
plaintiff  gave  bail  to  the  sheriff  for  his  appearance  at  we  return  of  the 
writ,  is  not  supported  by  evidence  that  he  paid  the  debt,  and  <sf  lOfor 
costs,  into  the  hands  of  the  sheriff;  but  he  may  still  maintain  the 
action,  although  he  cannot  recover  for  the  consequential  damage. 
Bristow  V.  Haywood,  4  Camp.  213.  S.  C.  1  Starkie,  48. 
.•  '93.  Avermenti  that  A.  before  a  magistrate  maliciously  charged  B»  Maliciout  pro- 

with  lecution. 
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with  felony ;  the  ijifSDm«tioB  onntawt  «  mere  idmtge  tS  ie#tlim» 
conversion,  i^on  which  a  warrant  for  felony  mm  ixOfrofttAf  feolided ; 
the  variance  is  lataL  .  TempeM.  vu  Chambesip  1  8lMM»^6f •» t^i- 

S4«  A  dedaiatian  in  aaaetioo  £m  a  anlioiiMi  proaMtfin,'>»kich 
fUeges  that  the  defendant  chmed  the  piantf  with  felony,-  « 
supported  by  evideace,  that  thie  dsfiendant  slalad  to  the  wmgiitrate, 
that  he  had  been  robbed  of  specific  articles,  and  that  he  susjMfeted 
and  believed,  and  had  good  reason  to  siispec»«ad  boltere^  <thAl^e 
piaiQtiff  had  stolen  thevL    Davis  v.  Noakt  1  Staridtt  S77« 

Money.  96-  A.  agree*  to  remunerate  B,  for  infimnmionk  wtieife^y^he-SMiy 

be  enabled  to  recover  a, sum  of  money  as  residnaiir  legatees  -  Imfmn 
action  on  the  agreement  by  B.^  it  was  averred  that  ^;*ieeoirerad<«i 
J^W^  sum  of  money  in  consequence  of  the  infofmaiMii ;  tfie^^Mbof 
iias  of  the  i)e^oveiy»  no*  of  money,  but  stock ;  lNtM,4hat  thev-wa- 
^     nance  was  &tal.    Jones  v.  Brindley,  S  Esp.  C.  M6.  •  > 

Nftmcf.  96»  If  the. plaintiff  declares  by  a  wrong  christian  name^  tte-iir  no 

Ground    of .  nonsuit   at  the  trial,   if   it  can   be   shewn  tlM  «be 
efendant  knew  that  the  action  was  brought  by  the  persott  trho 
actsaily  sues.    Boiighton  v*  Frere,  -3  Cai^*  S9. 

91  d  A  plaintiff  suing  upon  a  pcomissoiy  note,  which- purports  to^be 
payable  to  a  person  of  a  different  name,  may  show  by  evidence-that 
ie  was  the  person  intended.    Willis  v.  Barrett,  2  Starkie,  29b 

.  M.  In  an  indictment  for  perjury,  it  is  alle^^,  that  jFVanecr 
Cavendiih  Ab&rdun  and  others,  exhibited  their  bill  in  the  ex- 
cboqner,  ^c*  Oft  production  of  the  bill,  it  purports  to  be  tiie  bdl  of 
J,  C.  Aberdeen  and  others ;  this  is  no  variance,  and  it  may  be  proved 
that  this.was  the  bill  of  Francis  CavendM  Aberdeen,  And  Uiere  is 
no  variance,  althonghf  after  the  allegation,  and  after  setting  out  such 
parts  of , the  bill  as  are  necessary,  the  words  are  added  <*  as  appears 
by  the  saki  bill  andfiled  of  record."  Rex  v.  Roper,  1  Starkie^  51S» 
99*  The  mis-deseription  of  a  contract  is  a  £ital  variance^  where 
it  is  stated  to  hate  been  made  with  two  instead  of  three,  though  it  is 
alleged  as  inducement  only,  and  by  agreement  between  those  4hrfer, 
'  the  two  wore  to  have  the  sole  benefit.-  Parish  v.  Burwood  and 
another,  ^5  Esp^  C  dS. 

f  100.  If  in  an  action  on  a  bond  against  one  it  be  declared  as  the  joint 
bond  of  him  and  two  others,  it  is  no  variahce,  that  the  >bond  is 
likewise  the  sepieirate  bond  of  each  of  the  obligors.  Middleton  v. 
Sandfocd,  4  Camp.  84. 

IQl.  The  misnomer  of  one  of  several  partners  sued  johit^,  is  on]y 
pleadable  in  abatement,  and  no  ground  ot^  nonsuit.  Rogers  r. 
Bodun  and  others^  2  Esp.  C.  702.  * 

.  102.  A  partnership  payment  may  be  stated  as  having  be^h'  *fii«dte 
by  those  who  really  composed  the  firm  in  exclusion  'et  nomimu 
members;  though  made  by  bills  drawn  on  the  firm.  'ilAtrhk5tf ¥; 
Htahenry,  S  Esp.  C.  2d&.  .        .  .  t 

103.  An  action  may  be  maintained  upon  a  bond  exprc^seid'^  uf^c 
t'-  payable  to  a  mercantile  firm,  by  the  persons  who  actually '^oAstfehte^ 

the  firm  wheh  the  bond  was  executed.  Mdtter*  ^  lisimbef^ 
2  Camp.  548.  *  *  '^^ 

104.  A  bill  of  exchange  dra^vn  in  this  form,  «  Play  to  out  Ori|if,* 
»••  1  te.  signed  in  the  Eiamo  of  two  per${ms ^  Co.,  and  abc(iptt«  by  de- 

faidant,  may  be  dedarecl  upon  by  the  indortees  as  a  bin  (^'#n  by 
an  aggregate  firm ;  and  if  it  be  proved,  that  the  firm  consists  6f  only 
one  peAon^  yetk'  is  wot  a  variance.  Bass  and  ancfthi^r  -v:  Ctfre,  4  M. 
an^a-M.    8.  C.  4  Camp;  78. 

lO0t  Ai>  aOegationr  that  a  p^h^y  has  been  effected  for  the  pbm- 
•I  3*     *  ^& 
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tifb  by  A^B^^xkd  C,  is  wnrfiaeii  by  proof  thai  it  was  effected  bj 
the  firm  A*  and  B.f  Ikere  being  ia  net  twa  finns  wliich  have  tiro 
mendberain  Goomun.    ]>icks<m  v.  Lodge»  1  Starkie,  226. 

106.  Tboiiph  a  survnriaig  partner  inaj  declare  for  goods  sold 
without  naming  himself  such ;  yet  a  description  of  the  goods  as  hk 
awn  is  a  fttal  Tsriance.      Ditchbum  v.  S^racklin  and  others,  5  Esp. 

107«  In  an  action  by  a  surviving  owner  for  use  and  occupation  of 
premises,  it  is  not  sufficient  ta  allege  that  the  defendant  held  the 
premises  by  the  suffierance  and  pennission  of  the  surviving  owner 
only,  where  they  were  in  fact  held  under  two  jointly.  Israerv.  Sim- 
mons, 2  Slarkie,  S56. 

106.  In  covenant  on  a  lease,  a  mistake  in  the  name  of  die  feiWMi 
stated  in  the  demise  as  late  tenant  of  the  premises,  is  a  fatal  variance. 
Bowditch  V.  Mawle^,  1  Camp.  Id5. 

109.  Where  a  writ  is  stated  in  pleading,  a  mis-spelliiig  of  a  naraoy 
thoughv  the  two  sound  alike,  is  fatal.  Brown  v.  Jacobs^  S  Esp. 
C.  7«. 

110.  A  variance  between  the  real-  name  of  an  indorser  and  that 
which  is  alleged  in  the  declaratiion,  and  appears  upon  the  biU,  is  m* 
material.    Forman  v.  Jacob,  1  Starkie,  47. 

111.  A  declaration  alleging  that  the  defendant  undertook  to 
driver  a  parcel  of  goods  for  the  plainti£^  is  disproved  bv  evideaps 
of  a  special  agreement  to  deliver  them  to  the  bearer  of  a  receipt 
^en  for  the  goods  at  the  time  of  delivery.  Samuel  v.  Dnd^ 
2  Starkie,  60.  .    , 

112.  A  declaration  premised  that  one  A^  vMomt  bad  sued  out  a 
writy  and  stated  the  writ  to  be  "  that  the  Aeriff  ^as  commanded  to 
take,  &c.  to  answer  the  taid  >!.,*'  omitting  to  add  '*  widow.**  The 
writ  produced  described  A.  as  widow :  Held,  that  there  would  have 
been  a  &td  variance,  but  that  the  word  of  reference  '*  said**  incor* 
porated  in  the  sentence  of  which  it  was  a  part  that  to  which  it 
referred.    Ions  v.  Perchard  and  another,  2  Esp.  C.  507. 

1 18.  To  describe  an  accident  as  having  arisen  from  the  negligei|t  Ve^igmet. 
steering,  mana^ag,  and  directing  a  vessel,  which  arose  from  tho 
n^ligent  stowmg  of  the.  anchor,  is  a  fttal  variance.    Hullman  y. 
Bennett,  5  Esp.  C.  296. 

114w  A  schmdmaster  who  permits  an  infant  pupil  under  his  care 
to  make  use  of  fire-works,  is  responsible  in  an  action  i<$f  the  mischief 
which  ensues.  But  if  the  declaration  allege  that  the  defendant  (in 
such  an  action)  delivered  the  fire-works  to  the  pupil,  and  caused  and 
proenred  tbem  to  be  delivered  to  him,  and  it  turn  out  that  though 
the  defendant  had  permitted  the  use  of  fire-works  by  his  pupils,  that 
the  fira»woriui  from  which  mischief  resulted,  had,  in  fact,  been 
daUverad  to  the  ptyii  by  another  person,  without  the  authority  or 
kaowledfa  of  the  cMeadant,  the  variance  will  be  fatal*  King  v.  ¥ord, ' 
I  aiarkie,  Ml. 

115.  If  ianie  b  taken  on  a  plea  in  abatement  of  partnership,  and  pbrtntnUp. 
dM  diifmdanl  eaa  prove  that  a|iy  one  item  of  the  phiintiff's  bill  of 
farticolata  was  Amiabed  on  the  partnership  account^  he  is  entitled  to 
a  m^Bot.    CoboD  and  aaodier  V.  Selby,  1  Esp.  C.  452. 

116L  bis  a  Ibtal  variance  to  describe  a  patrole,  or  one  not  sworn  i^Msofll 
to  preserve  the  peace,  as  a  peace-officer.     Clifie  v.  Littlemore, 

«Bsp.€.  M. 

U7«  An  airetnent  of  the  perfon^ance  of  conditions  precedent,  ja 
•uficiently  established  by  proof  that  the  other  party  had  <Uspensed 
it.     Sed  fuii^re.    Koight  v.  Crockfor.d^i  Esp.  N.  P.  C.  IW. 

Vot.V.  C,c  118.  la 
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P^^r*  lis.  In  sitting  a* 9t4»t^wt  nmm^ mftudihrn mfaiwiitwi 

defcijbcd  •»  an  e^aitei  aad  batbaa  JttSlieeaibriiH^oMBi^r'liyilit 
order  iuelf,  the  one  waft  deBciibed  as  Adeill,  andbock  aaBoalaaitfV 
a  M)^'ii4tl^.tke'4oub^f  ito>vt»iabce  itat  liaU  Aiti^'tl  KM  t. 

PriMcripcion.         4<gi'^ltt  tniswisa^fo^rbfAMag  SMd^Htolatiog  ^sa^iipJ  islw;,  jHMia 

p)ttititCff'\)f^6mbealW  the  sole  aiid  exdiisire  vigfat  e£  bma§zamt 
fett>'ttlap6ii4i»a^flMlgHblef4»#iV  «pim  iHwh  iifllttiasiia>ia:}ain£i^'tW 
prei^b#i|kiW  ina  westansiae  aa  iiislaU;jaMbi6ih» 

right  is  shown  to  exist  over  three  of  these  ph^aai,  but  not  the  fouMl^ 
^ii>yftiili;.Vfcrttlia»>  -aiawWiiiahdhig  tiad  cbaiwssppiaas^iiiniOiiii 
ofWel%>66ifin^ni»diaa  f^art  of  ^heriter  whero  ihiiiti  aBilmorhrfTr 
il^^iilitia^ymtiilb^  Anp  l#']^ao«a4  to  eaBBt:  llsgaiiJr,liyifai» 
•1  Camp.  S18.  •  "i     '    '      "  .•;..•.'  "d  V 

'IW.  ttif fMiMetMM  «ir  perjarj^  statiogm  bOt  afJiWIawir  td  l*fe 
HKMJ'OM *d^  thf^  eik«  4tf  the eiiief  deikof  thwOaott «f  Mli«'4 
Bench  labtfA;*  iSeXi^Sdioaley  Paafce^  112.  vsm 

-'  I^^liraOtting  «  writ  in  whieh  the  partf  is  dascranai  ligr>A 
^>»>W^.  the  a<liill#n  tnay  he  aiainBd  r  but  tf  aa  adMHsan  Tie  sialad 
#he^Hii^^e  ii»  none  hi  Ae'tM»  thr  <awane<  m.^mtL  Braawvu 
Jacobs,  2  Esp.  C.  727.  *  i'*^ 

'  1^'  fH  ah'aeilM  on  a  bail  bowtagsiaar  0Mia#  ^w-amatkai  ithe 
dlf^hMfcioH  ayevi^»  thai  by  a  #ffit  of  iMfeU  thi>  sheriff  wa»«an- 
aMuiae#  to'M^ke  ««MeJ^Veiiii»€/.  hyihenaBMaf  JUbiiJ.^3  Hdd» 
Ihiie  this  atiMent  waa  not  suppofledi  hj  evMeaeeef  aiiblite^iikjAe 
common  form,  commanding  the  sheriff  to  take  Jokn  J*^ 

'the 


MI^b^stt#  was  signed  br  the  priaafoaly  ^  Ji^iiiMi»V;a0*eBtedb|rithe 
name  of  'Jt>hn  ^A,"  -aad-the  pkmtilr  oftaaJ  'to  pga»e  ^at  ihisuraiisi 
wa^  theb*  diebtor^  whonv  they  meant  to  hoM  tabaik:  Scanme^ie. 
Waarnei  20unp.  iW.'  ?--  ♦-.s'-i 

t9S.  iBf^an  aet{«n  fer  a  lyae  aetWMi'So  %JLJku  thsiadenfcnfent  on 
the  wvH  «rak  Aated  to  b^  «Ato  levjr  the  .sm^  teyrtics^iaithtothe 
sfaefUTb  peunibige,  Ivflber'afaea^  and  othav  legal  cbasgea  aadiataffcatfil 
MpeM^fa  att«Mtttg  4he  lamo)*  the  jadawiawat i wja^^^as laatndhe 
sum  togbtlMr  "irith  the  aheriffli  poandage,  oAaar^s  awa^>4ei^'ii:iWdddi 
fSMtVariaiiee.-   Mies  f^  Ba#yBS4md  another, #  Bsp^^  Ua..oei 

IM,  A  writ  dfreoted  genewdly  to  tbeafaawfffof  4b4o—i>>'*iyir^ 
a^^lMbed  ^  fMadlagaa  liMatad  te  <ie4odbidM»dihy  mtmmfimkAm» 
m  fhct  sheriff  of  the  ooun^  when  the  writ  issaed>  .f^ihtsfiBhft  ^. 

^^  'Wil  liKitti^ae«)eii  of  eacape  ent  eP«i  sdaatMiiiftAs}  flaaissaflap 

idiege4  that  Hhe  prkMiaias  warb^-Ahliaa "ittHMiifliiaiiihtfyhBfaiaus 

<;fhd|!^6CK.  &,  aM  by  hlw^ciMBBfoedhW  ihia  iia»  ii  iij  ii  f ithabstjiisW, 

<^^^bf  th^«ai4 Mi^ril  oP  tM^ti^M^mtj^  wM  .stufb  twuA  feHsnilaAaat 

•Ifr^bn,  h^ft^TafniMhgiii^ie  m^kmmf^mmmfittfwMKdO^^ 

«lh4f  f!^9tftti  of  -a^atoMhtnettS  b^  :»i)Bdam^M^jakkw^,V^mf 

4r««or^woifkl  tfat^ppam  th^iiRXiefU  ,«e)d|  aJin^irthafculmi  Ashe 

dimtiop,  even  if  unneeessaiy,  AhfcBb.frilMidtiasfihii  figg:^saBsagr> 

''^Vm^^B  8t)^'<h<ll. f '  &  €t^  »«r ll»«li4M.  t£r(^  iadmr^rr  aA  .Get 

» ^  ^f €8^  A  yrirftfaer  olipeia<icUhy <t#rJeWa 

'%ie«4y  4hVj«igei  t«u%S^tha^wt&er'M' 

of  the  co^rt,  he  may  be  aidMUecMMl 

•QH$MP<K^MMb^Jtot^^  £  io1  flot^  neYl  .0|e| 

R«xm!.         ^'  ^  l«7.^R'l8  iiirniHiniiiinfiifiii  ftiiss  ii ■iliHriiiaii'ihiiiiaisrfmaii 

^ll^hj^idil0«aihid«i  l«t«aiMaiKW9eahnhigi%dh  JMsftj  ^aaibaihl 

&a«t.  •QOTisb.  An  averment,  m  an  ae#b#  %r  an  «ftcape,  thttt  the  priaanar, 

whan 
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al  aa  endre  price,  a  horse  belongjot  (dAi^  «n4  anolher  be^pgigg 
ttttOJ^t^f—iaihiim^both  (lorNi^tO'M  ffijUmi  'Aa. «aiW>ol.-ilia>nttBl ig»- 
noni^^^iiiiM  ilufor  Dbti  unaouifdo^af  of  tb*  bMei  which  ^^ooged 
tcilob  lat^i^:  fkfljariiig  as  U|pd»  ajwle  ^  aae;  biMBffi^  «iiv«  ^:A»ntract 
tT^iiairtiing ;  the!  fartk  mum  'Waa  eqlir^.    Sjrp wds  y.  Can:*  il  :CM)ipt 

I  IBA^  Whare  fqodaaie  MircbMedJbiy««ffW^ 
«a;iwiAitauAidiirida«l«  «r  aartaiA'plvpaitJQM/batir^enj^l^ 
infiyj  mmfipaito  daaoriba; tfcia.  cMHtact  lft;.a,f0paraii«i«i)0  M^iifi^ 
of  his  propwrtioB.    £vaBett  v.  TimUlli  5 Eiqp.  C.  16d»    ::i       f.^  :j  x 

/ilSU'  ikn'^gjecBlritet  to  take  on  boari^it  ^s^ecJAa*  ^aaii^j  fvpf»t  Ship. 
b^aibliA aaL>ai»agnMiDaiit  .to  talaa « fiiUcarajib  tb9li^»d»e/||i|«$iti^7 
may  amouBt  to suibh.    Harmon  vv WiIaihi^ i2^ I^ (il  TQfiiv;   :  inwa 
'clffl.  llodinitlii% 'that  in  sli<a<kf  it-is  suftoi^t.t0:9fliaVfiitb^.ai4l.  Slaiidn; 
siMaesaf  (thfl.mr<l%  yiet  th^..o»ifi«^  tbo^  pbwtfiff.Jta  fte  |«^m£i^ 
wovia  cdf  a:jMdaafy  aonUar  Jn^jiantx  iillir^im(%. 

StrattOD,  4  Esp,  C.  218.  «:   i  :.^  .>.!.•  >a 

.19ii.  Whein:a  Haadflroas  dMuya  oonai*^  of  several  pwrfip,  an^^^the 
tanaeia  matatiaUj  altarad  by  tbO'SiibtiiactijQii  of  aay;9n««Mr|^,6m 
.4]Mk>ast»>  tha  whole  miial  ba  atauA  andi  proved^  bvt  |v|M<),jibe 
ixfaameknotlhua  amm^  the  vhate  aa^d  not  be  staled^  iin^  tf.llMili94» 
jiOB^notba  pcovad.    Fkarar  t.  Fedlay,  j2  £^A;»,491* .  • .:  i  ..  mo:. 

J  -IM.  An  anarmeot  that  shaid<^roiia  w^rda  ireraapnkei^>€9INt^myi^ 
thai  ^tjwg)  phtintift  in  tfaiek  jdiiittrade»  ianot^upportad  by  evi4je^ 
oA  amtb;  addreaKid  by  ^  defandant  Mnooally  to^4N»«  oi^y  #f*>tb^ 
partners.    Solomons  and  others  v.  Medex,  1  Star)u€^  19]U        .*:.:  v 

••  IMu'Inr  aKastion  for  slaadary  it  ia  aU^ed  thait  Ih?  i^orjbi  .vf ere 

afKitenriof'^aad..asQaenung  eevtatn  soap  alu^edJby  4i*^«:to  bM«B 

haai^  sinhii  \<  Xhn.d)edai;atioA.ia  mt  supported  by  evidaoc^  diat-jU^ 

iitof^'areae^spBhao  c  anc arning  cartainaoap,  aUagMby  v4«  A  tab«^ 

ibeedlaktoiftitt  t£  hkyird,  >  jSbepherd  v.  Bhas»>  S.StarUcb^a    . 

.  \9$^-^Jbk  iM:tipni  br^ugfatJo  moariar  a.partict|]ar  sain.AY^.m^iKwjr,  9uit. 

S(faat4— gPb^d  *in:  plaadinj  V  af  igtiatflyn  JSw>  tb»i»cow{r  <>fi«e 
thanpinftsiiaii^r  akho«^  iin;4bn»il  avif  at^.actiott  .«j  MP)W« 

1S7*  It  is  a  fatal  variance  to  describe  a  judgBMi^  aa  for.tb^,bvMi^ 
noP  (mWi  priaaipamwUBh  nraaifliva^iorjha  bceitcb  of  oo^  ptffoise 

-  otbenu 


.<>  ( 


u>nl3@  iinEW|4ir.(BaBiiidaiJe^Mdi>t|ienu  ^  fiip«-G^22$, 
t< .  U8iiIndiiiaii|tkniiigaHtot Abi^^  ratntnto  #A/h^^ 

iatdnilaBaBt  jjijaffi  *A  tbn daalaBBtiQn.Btated  that  the  .iudftment .was 
bAWWNL4al44  dfeliMDiA^fMidiMid shovred  dud  iljsFas &r  U-  ^ 
'^«BipH'«dl'fl6actttk>ai^MU  JSaU,.  diatan  tbes«  wav«  tfUit^^Ai  fi 
iiiannuiJOQalln  fbbiid,  tbe«miani»  ma  imiQ^^^ 

^ rhadJUtiMr^l;]isf^daitf&  ,*  ..•  ,        ....  ..^  k 

.  isa  iln  aTarment  that  Jt^wtb^  i^:  tded.  in.MusjQMi||  af  >SmB*« 
.iBaiiJi  hhfia*  rtaii^iUdSafejtitifaa  ag.t>».a<W.nniiM>  .i^4eicc(ptiU 
lotf  iiii^MtHM^;apd.tha«aliMa  Mt  anpnirtad:  hf  pi9oC(OCi^  V^Ml^fl^ 

..Jti#m|BV^#i«dib3flilM  ii/:..o.l- 

140.  In  an  action  for  a  niaUcioDa.iroteauliaa»..aii4 


iMMMr,  bMwe  tba  cIM  jaiUBap  ia  ti^  fN«SBiqE«f/ Itf  ,^ 


o       »l 


Xkn«. 


3M  .*otk>n:      -^         [Nisiin^tfd 

^nm  wh{eh'4(  ii|^ears  that'tfie  tHiH  fbdt  plu^  liK<#bHFltie-<!l£ef 
Justice  <t  AM^PHrW.  WmNlf^prd  V.  AAitey,  ^l^iiiip.  1992 '  ^^'  '"^ 
141.  Ifi  itt  irfc^ament*  for  perjury,  4ii  an  aiisw^  te  ifM9'lii(tittfiC 
eery,  the  Ml'  #ii^'  Iwted  tfirlUiv^  b^en  liled  by  if.  i^Mt^A  (tti? 
now  defenflatfty  iuM  iulioYfcef .  In  fiM,  ft  was  tied  ^^gakisl  iff^'  C,  mt 
D. ;  hut  the^'perjinry  was  assigned  tm  a  part  of  the  aasi^eWhlCfc^ii 
material  between  /).  and  B.  This  held  net  to  be  «>  fttti  ^liiMlbe.'' 
Ilex y.i:-eeffe,e^CVimp.  141.    '  ^"       •    ^'   •-' 

atofjOiiMce.  14& '  Hliefe  special^'dailiagi^frlBld'  ifi  tb6  de<»lalafioii,  4t  *fM»%or 

be  proved,  unless  the  plaintiff  has  no  cauae  of  aietiott  witbcyM^I. 

Co<*>.  fifeM,  5  »p.  C.  Wd.        ^  .7:1    i<.  I 

l^i  tlfbti^  r  protcM'  irf  wnieeesairy  m  di«  caM  ^^MMtibObr 
rtf^W^t^ore,  though  made,  need  not  be' atiiftd  i^  iMatiOg^fk 
fheti^;  yeti'if^tirted/'ft  must  be  prioved.    Bonfeger  T^IUfeyitttad, 
2E8p.  C.-5S().'  •   "       '     '  •  .^-v..      .  r.-n  • 

^'t W'^Ati  fhtfoduetofy  description  in  the  dedaratidif  ^  fhe  pUn- 
ttlfi,^4hf  pay^ees  «>r  wbiU  of  exchange,  in  an  ttction'  <i^«nist*tw  a^** 
cfeptor,-fepresiMitOig  tbetoi  t»  the  ^ecutora  and  (rusteea  of  a  pelsM* 
detfes^,  'fti  n^re  surplusage,  and  ^doe#  not  remlire  pMif,  fh»  HN^ 
be&%  ftt  fiitt  payiible  to  them  i»  tlhe«ani^of  a  mn  WbMi  tli^  liad 
assumed;  '  Aguttar  y.  Moses,  2  Starkie,  499.  '» -^ 

145.  In  escape  against  the  sheriff,  if  the  ptainlSff  ti^eifs  i»'ltial|e« 
dmirHbn^hiit «/.  Si.  was  arrested  **  under  a  writ'  indorsed  Ibi-  bin)  by 
Tir^e'^f -ati  tiffldsN'it  now  on  record,"  he  must  pf^oduee  tbe^aSltevte 
in  erfdener,  tKougb  the  latter  part  of  the  averment  Was  utmecoDStay; 
Webb  V.  Heame  and  another,  2  Esp.  C.  67K;  8.C.  1  Bb  frF^^lC^ 

146.  Quar^9  Whether  in  an  action  tor  libelling  a  newspaper, '^' the 
plahitiff  ibay  recover,  on  proof  lliat  he  is  only  proprietory"  btfi»ili|f 
averred  that  he  Wte  editor  as  welF?   Heriot  v.  Stusrt,  1*  E^.  Cl'^lRw 

147.  In  an  action  on  the  case  for -exhibiting  an  inscriptton  oppbaite 
to  tike  plaintiff's  house,  insinuatitiff that  it  was  a booseof  f U-ftroe, 
a  prefatonr  allegation  that-  the  pUuntiff  carried  on  tbe  busin<0ss  of  a 
retailer  of  wines  there,  ftay  be  rejected  as  surplasi^^,  tlfe^fetftfag* 
no  allegation  that  the  publication  was  of  and  cone«mwg'tfie^^|MtilHr 
as  such  retatlcr  of  wines.   *  Spall  V.'Maasejr,  "S^^^tarbfe^^^^Bi  ""'''<  ^  ^ 

148.  A  dedaratton  undei*  the  atcftute'49G*3;  O/IM,  ^^^'il^ 
leges  thiEit  the  defendant  »dvettised  a  proposal  /or  a  ptonidfiit& 
the  sum  of  150  guineas  to  any  one  who  would  proisaf^^  A)  B*^ 


crown.'*    Clarke  V.  Harveyi  1  StaAife,  9Ba  ^ '      *^^  ^^  inabrtdiab  ^nt 

149.  A  general  allegation  in  an  action  for  a  penalty  M'HicA§^ 
ai  a  magistrate  without  li  qualifioaliM,^*  ^MIL4miigsm^i'4hw6»lid^ 
the  statute,  without  specifying  toy  'ptfrti(ffi}ai^''ali9Qi*Jlb  ^(MaJ^cfaiM 
veract.    "Wright:  T.Horton,  1  Starttife,'40Dl'^'^'"«'^^"  »»  ^«  VoosUki 

150.  Where  the defek}dimtjbd\fif^apdrt«»r<lieK^^ 

basket  offish,  a  false  ticket,  denoting  that  9^  ibt.MmSAtVBmltdt 
#as  to  be  paid'foil^  it :  Held,  that  in^^MBettll^  Mlhtlidftndit^ 
500:^.  c:^,  the  basket  bf  fish  tmgttfrbe  ^itea^Brtlwid%B^r^ c<f  ptwo 
that^'if' tHe  'bMictme&t  hittl'  Miti  W  99  G'/S.^^'W^^wKfcbdelAiiMd' 
rates  baskets,  parcels,  &c.  specifically,  this  would  klM  Mv8  0Ml^ 
VWiaftc^;   ilwV.-Dooglas,  IC^mtp.saR*    /  »  i  t  «frrtnoD  ^  ^Br 
'  fn;'Ih'Bedarbig  i^rohist  tN^keeep^orof'^^^ 
able  a  certain  time  aHer  sight, ^ the  day  of  ttetepiti^til^^Mtt  tiMbtif 
the  del^aratioii  under  BvideticH  is  imibatetM.  'mfeteian'^.  Mkkhp 
4  Cahip.  209. ;  S.  C.  1  Starkie,  46.     -  ^  . 

^  ^  152.  la 


Dl^^xrivJ  /•   :  Pkadiftgs. -- Fariance.  S6S 

'- ^  Ifff*  Ip  ofk  «itmme»t  ^f.peijury/it  js^^lleged,  that  the  defeitd^t» 
at  the  tin^  oftewcting  o- policy  of  intunmce,  purporling  tp  have 
hftf{^:md4rvrUfeii./by  jfji»  i^-i  aod  C,  and.pthera^on  a  day  8pecified» 
^fi]\  l^ewiy/^  iOn  prodAci^  (h^.^Qh'bjy  it  app^g  t)iat  4*  iindcr* 
f«M^'Jhe>^pfrfH|y.oii a diffei5eBt  Aff  ht^^.' «^eiii4?t  jw/jb^,  ^l^QQgh  it 
%ppe<(r^  ikat^»  (;•  4rc^4id  uodcfjHrfit^  tl^  pdii^y.^i^  thai.4ay.    Rex 

•  15S.. In  an  action  for  usary,  tlie  day  on  !n^pl|,th^«acMpic^  is  stated 
%9^5ti$wbeen  l^trmu^t  ba  prpved^aa  laid,  tbf»ugh.  imddr.^i^  riMicet. 
Hfom^yUiAmu  ♦  Egp.  d  152,  -      .f.      ,     .  • 

154«  In  trespass  quare  datuumfregit^\BJAtfi}^yc)ot9if^,4;^i^^ 
oilltHuavtJIQttl^ dp,yi  and.«9i  divers  Mliei;, d^jaapd  me^ffoetw^ 
4iatc4KfJan#  the  jesbihiting  of  the  bill«{&OH  jbh^]riaintiUf'iim|  prove 
^:^t ^f . trea^afw ^terior  |o . the  dav  specifi^/bvl  he) will  >e  con* 
med  to  that  single  act.    Hume  v.  Ofdacre,  1  Starkie,  SSJ-.  -'  \.  " 

.  1S5.  In  an  iodietHoieat  for  peijitfv  aUeged  ta  hftve.^ftea  ^qmsmt^A 
in  tha'defendant'a.  answer  to  ahUI.  ^  discovery  4led.tf^ibe.excbe-> 
quert  it  itf  >all^^d»  that  the  btU  wsa  iled  on  a  da>((f|>eaifie4*  The 
day  isDa^.ninteciAU  where  it  i^not  jalleged  ^  pdx^  ^  tke  record ; 
and  thek^eiore  there  is  Aovaci^wiey  atuiough  th^  liiill/irhe^  pro- 
duced, is  found  to  be  en|i^d  generally  of  a  preceding  tenn.    Kex, 

T.Hiieks,  lStariae,.5^U  .,: 

156*^  On -an  indictment  for  a  misdeme^or,.  ci»ntainine.  several 
oounta.' alleging  several  miademeaDors  of  the  same  kind  on  the 
saane day^rfhe pvoaecutormaygive •  evideii<:e  of  sucH  misdemeanors 
onidiiFeneiit  ffeys,  .  Rex  v.  Levy,  and  others,  21 3tarkie^  458. 
■<  *}57.  Averment  that  defendant  exercised  th*.>ti!qde  pf  ,a  fawy.er;  Dndt. 
]paiio^*that  'he4mly  excercised  k  as  tfubprdinate.  to,  that  of  a  mast- 
ns^KT )  IMd  a  mal  vaciatice*    Sp^tioer  y .  ^AXaiin  mxifi.  pth^rs,  5.  Esp* 

,-vK5$li  Jf|  an ,. indictment  asainst  a  bankrupt,  the  petitioning  ere*  Tm^ 
ditor'adebt  is  alleged  to. be  due  io  A^y  B»%  and C^  sfirviytngei^cutors 
^,  Ih0  4asl<  wiU  and  teatamenl.  of  i),s  a^^  proof  that  4*x-^  W  C; 
it^v04lft{l&«^epi^N^  .and  wove  directed  by  the  will  to- qinjy  on  the 
business,  i^  is  deeesaaiy  to.  prpve  that  they  Ul.a^eat^^.^  act  in 
dlacbarge  .o$  the  trmt;  ^  An4  a  general  admissioq^by  the  prisoner  of 
a^iebi^^dMe^othe  executory  of  Z)»,  .will  nojt  suppj^  thie  ii^et^^  J^n 
vwvMMW0i^lc$taf)Kie»->S4{9k     .-  ., .:  .. .,,    ..        ..^.,   ..  ^  *  f^^^.'^  ';  ^ 

tiiVSm*U*vii9itefii^ik  l€gid4i»tc^^esjti»tatkeafo»i^rbe<^ance  pnajiote  Umrj. 
pntU^WBijJ^k^  iBo  as .»  cojla^al  security,. for  i^oi^  lep^:  Uk j^t 
tnfahtvu^TfS'iviflLfdeyforifred  to^e  far  forbearance  of  money  Uni'-br 
the  defendant  to  BJ    Maqoecf  «.  Foftao^  4.£sp^2^1,;  3*G.  3B. 

)ol€A<ctfii^|ilettAk)g,j||^js  B^p4t  {^';j!ih«t  from  tNjE^i^  ii^mempi^ial  tfieoe  Vetuj^ 
haAdbtet^  4el^Kfev^l3rjfs(iD}P9«9d  of  a  certam  n^b^C^qf^^Sflect 
persons,"  it  is  incumbeq^jqn.cliy^^^rty  mid^m^  Jt^ 

ir#rt^t|aWjiMK«(Pf5Qrri»w*-^^  Jkjry 

«0ii4ifto«e^pateiiif»9ili^'i(f fHT^it^^  ;i  «>nMnf  ^Wfyf  f  J^^  ?Se^» 

camiM^bifjMiipsttotfd  >y{^  few  fi^Wr  the  |j|^h«^/^flcaT5j|  jv^,B^^ 

162.  A  contract  for  a  yes^gr^^  s^ryief  ^t  Hrf  |^mf  v^4WF'  9Wl^ifl^  Viddiott 

.dd«A  Ai^W<W«|cntaSiii«slf^M;#.Kp8^\M%ffJ}^ 

conspired  together  to  obtain,  ^'vis.  ft^  th^ji|p.f(x>C  thf  nvrtho^^iaid  ^A^JfU, 

til   vr  i  C  c  3  '      •    and 


»••  ACTION;^  CNist 


C9  cod  9tl^tttk  OTMV  JglUlUt  to  fOB  pVdfV 

agpTf  for  |«uictiM<o>|'y  «■<  ■■till  ^Mfcgr, 

md  Bm  viMO  Ui«  appointmeot  w  procured,  did  not  ' 
m  to  lwn»  pajr  ptrt  of  it,  or  mv  It  aU  inpliaitcd  iii  I 
Heldy  tbai  tbo  sverment  cooeenung  ilie  apphet/UBm  'tf 


was  ^naleiial,  though  coming  under  s  riddiaii  andttifaCM^t*  A»<lk 
cooqiirtcj  was  not  proved  a«  had.    Hex  t.  VMitmt^  9  ftiiiit  fjla 

I.,  noi^  a  VfftWy  n  Ids  opeahig,  aaMft  wk^fi «  ^ 
hii  finrouiv  yet,  if  ke  do  not  aOduoe  evideaor  to  prAiTefte  tid^ 
44Kir  jMtT  eaiwK^ f  roM  ftaminr  fait  witncim  aa  to  €kfrlMk>it 
Ucaa  ▼,  VoroaOicaluM  E^  C.  »6. 

2.  If  a  ciwiid,m  opening  for  the  pbfaidll^  read  a  teller  tf^dl^ 
fcailaiir'%  Merely  a<  fatrodwtoiy  of  me  MaM^xsimt^  4e4elM  la 
Bot  to  be  coMidered  m  ghrett  la  eMmcehflhtMttaK,lSf9ijhtm^ 


toDecoMMiereaaagnrettniefaunceDytiiepieiaBB,  — iiuaaiBti 
cwaada  proved  hy  the  defindant  aa  part  of  hli  own  eaac^  It  hm 
Btordyi^ooit;  o^derif  the  plaaliiraeoimMiiaiiiftaaUrieff 
tkajOeNira  cmo»  WOia  v.  Dyana,  1  StarUe,  IM.  ^  ;  ? 
'  S«  A  poF^  >^  Bot  obliged  to  prodnoe  eridenoe  agaaii^  4uaiUC 
thoogh.cudk  endenceia  in  court,  and  he haa  had notieete piliilaii  to 

4*  if  die  booka  of  one  party  we  caBed  for,  and  ina^ecftadW  tto 
•Aer  witbool  hit  nsi^  theaa,  they  are  not  dberc^  made  f  iridia<ia 
for  the  leaner*  8ayer  ▼•  Kitchen,  1  Esp.  M.  P.  C  909.  Bei  IM 
tVhtram  v«  ■ootiedge,  5  Eap.  C  S35.  contra. 

5*  A  deed  product  by  one  patty  on  notieefrom  the  oilier,  tei^^ba 
fwi  without  proof  of  the  pln^i  execution;  in  like  manner,^  eii^| 
may  be  read  on  his  refuse]  to  produce,  without  proving  thecvMtii^ 
of  the  eviginel*.  Doxim  ▼.  Haigh  and  anodier,  1 E^  a  409«  Bcft 
see  8  East  5^;  3 Taunt.  6a 
^^^a^^^  6»  Wbepe  aa  agreement  not  under  aeal  is  produced  it  Ih^tiMhy 
tttaevwMffj.    sMoftboparties^inpiwsqanceof  anwdertiddtt^topvodii^^ 

oppeaite  party^  tomnie  it  evidea^e^  vnist  prote  it  m  Att  sisiaumiiliPi' 
as  if  it  had  comeirom  hie  own  costody.    Wedicnnatt'^EdgttigfM^ 

7.'  A  deed,  produced  by  the  attorney  for  tfte  dflAndahtt  aiiitfP  Va 
aaacated  it,  but  idbo  is  not  has'ateoraiEfjf  m  the  tm^  ^talAtkhif^^ad 
witboot piwiDg  the  axeqiilion.    Leith  v.  Post,  1  Eip.  "V^T^WiW^^ 

a  If,  l|icoaipIianoewithaao«Sce,i^irtitihgkilrodb^«rtliAl^^ 
to  othei9i  with  such  partienbrity  «b  t6  aadte  it  Mdhift^ia^itp^ 
them  that  the  sense  may  be  conmletey  the  pditt  )attU^ht^4stma§ 
insist  on  having  these  also  read^  e#idea6e.  -  MhHt^^HSm^, 
Aihr.C.21.    '  ^  .e0L\o;is'jn  ,.io» 

d»  Aenoh  the  etteiiiey  in  the  c«asii»  to  bdihi  AO^  In  4ibrt» 
«ckD0wied|s8  having  recrfved  botice  to^xod^ci^li'dbW^  ^Mm  «b 
notice  cannot  be  proved  by  other  evideiice»  h4  tUnM  ^f^^^fUttAffik 
sMHF^fhf^  fL    Reed  v.  fnm,  Eui.  K  Pi  a^«l«/  -^  '  /^^   '  r^H 
.ja  The  notarial  copy  of  A0  <^a^^fl^ 
evi^eej^  g^Oerpf  a  ceMrt yf  ^»q^ p,ofe^Ji»^ 

^^  ^^^     ^,  .^^,  -  ,  -   3  I  (JDOlB 

^jNisan^adia^^  wjtk  MaJdi  biittttkyjy^^Wft^ihfl 

ibv  tho  puipo^e  of  jifoouriiMr  ^i^rtibn,  a  wad  ajdttfltj^df  tWllhi 
1<  ninluw  io  die  juroiv  unlmoi;^  dy^ 

destructive 


wiviilf,f«r,jd«tniaiveF  or  ^vpn  ftat  (he  Vomao  «i4  actualljr  wfth 


cba*s    ftfl».«- PhUlip^,  3  C«nip. : 

:i%.On  AbB'.  Itiai  of  the  u;c«ssary  be  may  prove  the  ^riociMl,    acccsuej. 
thANgU  aJTMidy,  collected,  ionocenL     Cook  r.  Held,  S  Eep.  0..  I'M. 

vU><In-,«BWtioa  of  slaiidertor  c1)Brging.  tbe  plaintitf  nl^  mirig 
bBWiiiyitWMy.no  a  {^ooy,  tboudi  t,ii(;  onnpipal  has  been  aC(|uitt'ed, 
th«  (U^wM^  may,pmeihim  {[Upty.     Cook  v.  FieJd/3  ttp.  C.'Bl. 

14>  S&ice  an  acquittal  doet  not,  like  a  conVTctibn,  *iucertBin^Cicts,    AcquiuaL 
it  ia  no  progf  of  icuoeeDoa.   'EbgJMul'«v,BMA:ke,  S  Esp.  C.  80. 

■tIS*',  ■'VAft  PH^UpK  .iijL  an  inveittpry,  it  ii  ,foE  tl^  admijiittra^r  td  Admininnuioi 
diw h|y^  im»f)i,  of  the  items  which,  it  coatain.   '&lfl^^'anOt{ier, 
Ti^ByifndpdWfther,  IS'tarkie, 32. ,  \.  ,-i.-'  .  t.:i 

16.  Jf  a  plaintiff  luing  in  troverat  a 
dWiftfewf^-declanttiaivMidnuakeai 

4WM  #  tit*  tna^ahhougb  tb^^auu  of 
•ftkeiubMtate.  WatioD  and  Wife  v. 
'  ,17*  WbatfuUniwioBaiaaybe  pven  i  AdmuHonh 

B«n.Feake,5.  ..    -, 

<  liL  Aj>  wdtniwion  by  ^  nominal  party  on  the  record,  vno  sina  W 
tamiWe  fw  the  benefit  of  another,  ii  evidence  in  &vour  of  QiCother 


.RadeBiui,aE«p.C.653.;  S.CtT.lE 
.  Ida  Adwiwioni  pf  particalar  aiticles  before  an  arbitrator  ■ 
imtWi  wfaM  made  not  with  a  *iew  to  a  comproiawe,  but  frBHsfhe 
frtiw.  t«  «OBieattBg  tb«r  rights,  ^^dndge  v.  £enbiMD  taii 
Mother,  iEH>.N.P.C.  1*3.  /  ■      I 

flOk  WhiiAaBMsata^attbetiale  or  a  sale  wbiiJi  be  is  employed, 
to  B«fc«t  is  avtdence,  aa  pnt  of  the  traiuaGtIon  of  telling;  but  tbe 
yiniipaliaiKitboaadbvaregrMCiHatioii  of  tbe  ageotat  onotncr  time. 
Fcto  >v  Ijac*e,  £  E^C.  134. 

31.  Where  a  debtor  refen  hia  creditor  to  a  thinl  person,  thqdeclar-  . 
•Ii4l»  sC'iiMt  MfBMi  aftar  hi*  datfx  are  evidence  for  the  creditor. 
Bmd  «.'Kt^  S  Ecp-C.  7^  , 

"  88L.  The  admiMioiu  of  tbe  attorney  in  a  cause,  are  evidence  agaloat 
)lW<^lM!(BkWty  vben  th^y  are  made  with  a  view  toobynte  the  ■«- 
cMMtr  ef  pniviag  t^  fBcta  admitted  at  the  tiial.  Young  v. 
Wri,fc»l.Ca»p.l4ft  ■   ^  .,.       .,   i^-. 

bj:  afc(u*>tHViiig^d«pwitod  with  ^..lOQf;,  lH  distribute  amOhyst^.'a 
«MA^(V>'W  ft^^enioD  to  theiv  claimst  X's  declaratioa  i«  evidencA 
imim  WililWIy  Cw*  Qfeditor,^giB»t  B.  for  bis  share,  Ibat  bp  is  a 
«««litm^«ijwh  an  amoapt.  Robsga  v.  Andrad?,  1  StaHcie,  S7£ 
vuiWttAjMjJlrBiiff/>n.fit  anflwpr  to  ^"bill  filed  by  other  creditor!  against 
tih>i<tl<Wdnrfc ;HW ^ twd a» evidence  againsthim.  Grant  T.Jacle- 
•00,  PealM^  203. 

ri'jSUk  A  JMnij  sivep  br  tlie  defendant,  acknowledging  hiini^  to 
^Rw(^of,9i|»iipBfi^V.£;Ww.«Videace  on  die  trial  m  an  indictment 
.•fttiltfllWIPflf  Miifl'^yi'ik  1^  '^^  same  buweu  in  aooAer  placa. 
Bm *.  Nevifle,  Peake/pi, '   ■' 

VI  MiiiXhe^eflU^DQS  of  a  former  tenant,  teuchingari^toirconinKni 
-  .i.i^.i  t_  1.  *.  aa  aoDiirtf^int  lo  tlie prettifies,  are  eridcnce 


•fltol/^  li8|tnWp>PV^,^»f^^  **l^,^,^l™^ 


lailrimwianl^  4)u  fourtK4>*t  be  «B<  >n  [KirtDcrdiip  wftG  tbrother 
lijil^gfcte'wiiiwii^af  atfagattbat  feurth.a£  aJoiafcp»ci£isii^6^lfll'ne 
MM.    SauMtar  T.  Itfaaanedo  «id  otinnt,  1  .^talkie,  161r        -       ' 
C  c  *  M.  An 


S«8  -ACTRHf.  iX»«P*t» 

i6h«  An  autnnvim  ir|f  ws^  tn  coBraroanie  lo  gcc  tiii  or  vi  mjimd^ 
n  |iot  ^TidctiCC  Sniiist  tnc  psfty.  TTtfdndce  t*  KctifBMiii  ddid  vio* 
thi«r,  1  ^.  N.  P.  C.  HS: 

29.  The  decUv«tions  oF  one,  not  party  to  the  cause,  Ikid  ^Hfai  is 
Ihrbg,  are  inadmiwibie.      UBIiranl  v.  Forbes,  4  BBp.C.  TfS. 

60-  ^rfiefe  fi  minor  auea  uy  nia  cuardauit  the '  aeonaDiHi  cw  tse 
gt^Brdiah  is  not  erideiice  aglimst  Ae  plaintifll  CfMtf  T.-tlir, 
5  Mtfkle,  S66.  •       .  •    ' 

j31*  A  letter  written  uf  an  agent  (tboogn  noc  knowh  to  xie  aMli 
by  the'  |^«rty  to  frbom  tiie  letter  was  written),  sp^akiiig  oTi  i^' 
hu  aeon  sld|>,  it  not  eondtiiive  against  bim  in  an  )K6on  Ofr-^< 
oFinsnrance  in* which  the  question  of  ownerdup  is  laised.    f] 

am  ^ote  that  he  is  onfy  an  asent,  and  that  otbere  are  in 
le  owners  (yftbeyesael.    TXdlocn  ▼. Boyd,  1  Holt,  497.-        •       - 
'92.  Hie  aflMarft  of  an  agent,  where  himself  can  be  ctf  ed;  iiuM 
eridlinee  against  the  principal,  unless  the  prractpn  has  mttut'  it'aiich 
'^"nsing  it  on  an  application  to  the  court  to  estabUshthe  fict  tfatefehi 
depoae£    Johnson  t.  Ward,  6  Esp.  C.  47. 

,  95.  The-  dedarattons  of  the  prmcipal  that  he  has  reoeired  (oods, 
are 'not  eiadence  against  a  surety  who  has  guaranteed  the  payment 

•  oTsUcii  goods  as  shall  be  defirered  to  him.  Evans  and  atiatliert. 
B^atiie,  3  Esp.  C.  ^6. 

94.  In  abaction  by  the  indorsee  of  a  bill  taken  after  it  was  doe  to 
prove  payment  to  ttie  indorser,  himsdf  should  be  caHed  sinoe  bis 
declarations  are  Inadmissible.    Duckham  t.  Wallis,  5  Esp.  C  psi.' 
'  S5.  A  bond  is  given  to  A.y  B.,  and  C,  by^  the  plaintiff  and  defendant, 

>  who  were  sureties  for  D.  The  plaintiff  is  obliged  to  pa^  the  bond, 
and  brings  an  action  against  his  co-sure^  for  contribution.  A  de- 
fence is  set  up  that  the  principal  had  paid  money,  spedfieafly  on  fc- 

'  count  of  this  Dond,  to  one  of  the  obligees,  and  that  audi  oblq^lOid 
carried  ft  to  the  account  of  the  bond :   Held,  that  any  dedaralifti  of 

'the  obl^ee  upon  tehai  account  he  received  die  money,  or  how  be 
applied  it  ^unless  such  declaration  was  made  at  the  time  of  payment), 
was  not  evidence ;  and  that  such  obligee  must  be  called  as  b  wi^iess. 
Dunnv.  Slee,  1  Holt,  999. 

96.  In  an  action  at  the  suit  of  a  corporation,  what  is  said  ^^ 

'  iih^idnal  member  of  it  is  not  admissible  evidence  for  the  ddend- 
atit.     Mayor  of  London  v.  Long,  1  Camp.  24.  -*  .' .  ^i 

jtdntey.  '    ^«  Where  husband  and  wtfe  •  necessarily  live  apan, '  h^  IttfOH^to 

the  husband  during  their  separation  are  evidence  for  hiiH  in  viiPaiMoB 
of  crim.  con.,  if  proved  to  have  been  written  before  toy  aCii»i^<iBS 
atfiached.     Edwards  ▼.  Crock,  4 Ban.  C.  99^  i   ■  '^^  ^•^  .fe*^ 

38.  In  an  action  for  crim.  con.,  tne  huiAMnd  fiAay-gfHef^^r^Hffce 
^die  wife's'  declarations  as  to  where  she  was  g«ing,'-$n^flMHrAHiia 

'  d^ence  that  he  connived  at  her  elopement.     Hoare  vJ'MMil  94Ap. 

'^'C.'flTO-  '•  '    •'- ••    -*'''''   '>J*''r* 

•  ^^.  In  an  action  for -crim.  con.,  a  letter  writtail*  by  th^m^  f¥^e 
defendant  previous  to  the  illicit  intercourse,  was  admitted  in  nfi^a- 

'  tkki  dT damages.  Elsam  v.  Faucett,  ?  Esp.  Vi  569ii  4Uip^l^  adds 
^tfd»^«,'ftnd  see  B.  N.  P.  88.  -  •  .y.  vm^  naiU  as 

^4a  Bvidaitce  of  misconduct  in  fbewif<^  su%seqfef^tC#oAlMiiNdt 
'-  WiliftidAD,  is  inadmis^le  in  an  action  for  crim.  cbni  -  Bttilbm4«bi- 
V<Mtt  8^Bsp*C.562«  •  '--'^  r* ''•fl'*'  ^oii^mi 

41 J  'In  im  aetioti  (kit  criminal  conversiftSoii)  pro^  thm  a  lematjfii^ 
'  ducMd  bdrr^ipMids,  a^  to  its  contents,  widi  a  hietcf-wlMk  M%Sft 
^i^nM  to  her  llukband  whABY  she  was  Abierit'^fiNrarf  hdii  (MIMrihe 
^  criminal  intercourse)  upon  a  visit  at  the  house  of  a  friend,  and  which 

she 


JlrieJe^ter^.^vu^c^  althoi^gtuno  expluiftioa  u.gvr^  of  th^  cauM 
of  tneir  living  apart,  Uidr  being  no  groudd  \o  |iQsp^ii|  qoil^vifn^    The 
jii4gnef^»tui;baw<tiKs»fgnD^fr4ip_tlie,cpnduc^»DdexptHpioM  of 
the  wife;4Q  her  buabuidwliitit  site  Uvarapait  fr(»u<liiai„-u  to.her 
«ipctiow,$}T-Wnt«P»dence.    TreJjUFaoy  y.  Coinmi,  2St«rkje,,l91. 
,  i(L  /An  lQ«nVs  letterj«  ootcrideoce  of  an  agrewpentagiiiiitf  the   Agent, 
[irincipalt  but  the  agent  himself  must  be  examined,'.  fMa^MfSPv. 
,4M»M&/t%»C-37i;    But«elOVefc^«o„l«E.-v..:    ..    .  *; 
i'=iWbl!"Wre,4-7.thr(m«h,the  Ri^ini 
pfi^,aitA  enmed  by  the  cbaiter'^wi:^ 
1^1^^  T>^t^Tpy  that  AaeaC.to  a  third  pi 
jtgi-BJptj  ijejm^  effected.'tcndering  the  B 
m  evidence,  doce  it  did  BOt  form  a  part 
iWtt^n-vFBS,  founded,  but  the.af^ent  bj 
.qi^arali'UW  of  aq  agent  ore  only  evideiw 
(tbejr  fanopgrtof  the  contract  which  hi 
behalf  of  the  principal.     Beth  am  v.:  Ben 
44k  }i.A.nien  B.  for  in&rmation. 
to.~^.^.wbat  C.  layg.  coDceroing- it,  »l 
a^jBt,  i«  avidwce  for  £.  in  an  actiaa  m 
1  Camp.  364.     Daniel  v  Pitt,  1  Camp. : 
.,:   UL  £vi^DC«'that  the  hw  of  toe 
thne  or  ixHiT  instances  si^ied  bills  of  exchaage  for  hi<  fathar  >9jW>0- 
cieot,  in  an  action  agiainat  the  father  on  »  guaraatae.to  Warrf^.iha 
.tba  Bwding  oi  an  instrument  putponing  to  beagqasaoti^  bj  the 
'^atber  in.taehand-irritingaf  thcBOD.    Wstkini  v,  Viaee,  fiStarUsr 

'^  ■.--.::.■ 

'  i&^.an  afitioD  on  a  policy  of  insuraoce -subscribed  by  thpde- 
<  iflndant'a  agant  under  .&  power  of  attorney  i^  it  »  siifficjtut  propf  of 
r.  tha  a^acy,  that  the  defradant  is  in  the  halpit  of  p^ingtlo* 
.,  pojlicies.  so  subscribed  by  the  agent  jn  his  nam«„  mthout  p 
,  lh«  power  of  attorney,     HaughtoD  v.  Ewbanlc,  4  CaDsp>  88.  ■ 

:.17>  Ajrecsipt  signed  by  an  agent  for  his  of  iac^Mui^  i>  not  evi- 
dence to  support  an  action  for  money  had  ana  rcoeivedj^aintltiimi 
.-it^jresaret  tUe.mopeyback.  Edden  v.  Read,  3  Camp.  S89w 
. :  „  iS.  Xo  ^ove  that  a  penoa  wm  an  alien  evemy  M  the  Uom  of  ^Ika  E 
action  brought,  it  is  not  enough  to  show  thai  be  wqs  saine  time  before 
jdAiW9|a4'^n  a  tarritof^.  which,  has  tooaxae  hoBt4ft  withwtiAow 
„.iD£  ^)^.  he  .was  a  aabve  of  that  teirito^     Harman  v.  Eingaloni 

49.  Where,  to  apleaof  alien  enemy,  the  plamtiff  replied,  that  ehe 
s:>n>Mi''¥4idaA<r'Q'thjf  country  by  the  lice«ca  and  permtssian  of  our 
1^  ift^ft}^  149g  -.^iHildf  that  it  was  aoteiuMigh  to  prove  that  a>lis«ice 
.q^9^  (nimd  (t^,)KTi  under  38  C  3.  e.  77.  which  expired  wilb  that 
statute,  and  that  she  has  since  continued  to  reside  openly  in 
9il|hH  4»itD^  /WitJ^^  .molestation.  .     Alciatoi  v.  Smith,  8    Camp, 

fXAinSfii-^fa^  plea tb«t  A-,  for  ^bose  ben^t  ^  aotioa  Ivbrmigihb  is 
an  alien  enemy,  the  replicatiim  state  that  Ai,  it  rasidMst  i»  ■this 
ji;,mp9HCn^jl;U)^  liWBca  uf  our  lord  the  king  i  t»  suppait  aiMuue 
.aPitmm^fi  uiu)  fact„jit>,Dot  aneiigh  f<w  tlN,pl«tetiff  to  ptorc-tiw  a 
Jiceoce  was  granted  by  our  king  to  A.,  while  an  alie»;am^  Dp  Md*r* 
.o^lWAoTVfgif'tv.fk^rwgn  country.,  and  fram  iheMasto-'jGJtfpEaNd; 
oinrhifi^  4ia^i»o^>t«iwiMt«  till-  alto  thg  QommeDOewat  of  hiwMiliea 
.-ifcitiaMU  hjit  courtly <ad-curar.  aa*  ibM  ■'Wlihft.lchBinatipafiC^iM 


S0O 


AcnoN. 


CNiM  ,^|^ 


AnifaaMador. 


Annuity. 


Arbitratioib 


AMignmcBi. 


Attomtj. 


AUonicj  fl  Bill* 


Bailment. 


Bankrupt. 


EngRth  ffovemment.    Boalton  ▼•  Dohree,  2  Qunpb  Iw. 

£i.  iQ&iaal  4pcwi|eDto-  ttanwnitfd  to  |p)TerQiQ.eiit  bj  oqr  apibte;* 
si^dom  in  £;>r«ign  eountcies  connnuof eating  public  proceedtngi,  ^'^'t^?^.  r 
ace  eridence.    ThellasoD  ▼•  Coslmg,  4  £«p.  C«  36C»«  t 

^«,'lB^a8'MiQn  agitjiist.n  atunrney  finr  nci^gcnce  m  rap^d  14 
tl||^4»AeiiH^riaI  of  aa  aAauity  which  he  bad  prepared  aad  carried  ih  %o 
be*^iyiiW)edff  9X^  agpamiiwd  capy  of  the  rail  hprimd  June  etideace  of 
the  briffinal  memorial.    Baikie  v.  Chandlew,  5  Camp.  20. 

')M.i&raa  action  on  aa  jnravd  laada  under  a  judge's  order;  1^ 
plQTA  die  lOrdern  it  iaamwgh  to  put  in  an  office-comr  of  tbe  n^e^^ 
niakii^  it  a  rula  of  court.    StiU  il&d  aaotfaer  y  Haliord^  i  Cdom, 

isr.         .  ■  •'■"! 

:44«  In.  «an  action  qk^  an  ^ai4  made  under  a  judge's  Qrder>  where 
thrfi^subniiMioa  is,  to  A.  and  J5.  and  such  thiid  persou  as  tb^  shatt., 
appoint ;  to  satisfy  aa  idlc^gation  that  Jk*  and  J9.  appointed  &,  it  is . 
n(ii:'aiKHigh  to  put  in  an  award  executed  by  aU  the  three,  rscitii^  - 
thit  JL  and  B^  did  appaiot  C»  and  to  prove  tnat  CV  acted  idong  wi£ 
thiva  i|i  the  arhitcation.    StiU  and  aaotW  v.  Halford»  4  Camp.  )?•    ;, 
JIA^  Where  a  lease,  under  seal  has  been  ass^edbrdeedaBag^kisi 
the  assiffBor,  proof  of  the  nssignmenl  establishes  the  oHginal  deed, 
siaca  it  m  thereby  adopted.    Kash  v.  Turner,  1  Esp.  N.  P.  C.  9i7.    ' 
^  An  averment  toat  the  defendant  is  aa  attorney  of  ^  piMi- 
ctthr  courty  ia  aot  proved  by  the  pcodudion  of  his  bill  of  fees  Hor 
httsiiwss  done  m  that  court.    Green  t.  Jackson,  Peake,  996. 

*  57«  The  boak  from  the  owster's  efice  in  the  court  of  IL.  &  is  oi- 
laisaihle  to  prove  a  person  one  of  the  attorneys  <^  that  court*  Bexr 
v«  Crossley,  2  Esp.  C.  526. 

M^  In  an  action  on  an  altoniey*s  biU>  the  piaintiir  canaot  glv^ 
parol  evidence  of  the  contents  of  tne  bill  delivered,  without  a  adtice 
to  produce  it ;  but  a  copy  made  at  the  same  time  with  the  bitt  de« 
Uaered  is  good  evidence^  withoot  such  notaoe.  Fhilipaon  v.  Cbasi^ 
2  Camp.  110. 

60.  In  an  action  en  aa  attomcnr's  biUy  it  is  sufKcient  to  give  m  tfvi« 
daaae  a  judga'a  order  to  ta:r  the  biU,  tba  defendimt's  undertakMq^ 
to  pay  what  should  appear  to  be  due,  and  A» master's  oflocolmrdmtr* 
apoBb    LseT.jQMi»'9Camp.496. 

60i  To  prove  that  a  paity  was  bail  to  t^  action,  the  nda  for  th^ 
altamsima  of  bail  moat  be  pr^uced.    Piesley  v.  Von  £ilch,  .£  3Blp. 

61 «  In  an  action  for  not  taking  proper  care  of  aliired  h(hAaiA»e^ 
by  his  knees  were  broken>  tiie  pbuntiff  must  give  some  nositSv^,  e^- 
daace  of  negfigance ;  and  it  k  not  enough  tcr  pitiye  diAt  the  w^sfin^ 
wsa»  returned  by  the  defaadant  with  his  bsses  kt4ceiH  ^ItfaouKi  tie 
\tA  <Aan  been  let  oet  to  hire  before  without  beving  ijabien^afil^ 
Cocner  ▼.  Baitoa,  8  Caa^..5«  '     '    !' 

6S«  To  estaUish  an  aiel  of  bankfuptoy  by  an^abscOndiiig;td  aviold 
creditors*  it  is  sufficient  proof  that  Uie  b^:^rupt  dec^red  he  sgcti^tf 
hfpdrif  to  avoid  worits  out  egatast  him,  without  actual  plroof^m*  tllose 
writs.  Wklsoo-aqd  aaother  y«  Normaa>il  JISsp.  C:  ?k.  '  "J^'  i  *'  ''^ 
'^j'SSfWhaDe  a  trader  ordeis  hissaelf  to.be  denied^  audlie 
ingi(f:  denied  tot  aevesal  whe  caU,i  the  jpuy  koajf  p^iA^id^ 
^Hsm  eneditorsy  so  ai^  to  establish  aa  act  of  banKiiipl^^' 
JBaaoiar  end  anotbetf,  L  Esa.  C^  3SK  ;    '  ^' 

64.  DedaratioA  of  the  banksapt  at  the  tim^  oJt  th^  "^^mS^U 
mux  of  hankwpt»  asa  admilBiUa  ae  Kr  the  m^  amMw)  *iliit  iM 

'   those 


Jii.iJ 


i4T 


li-^f/^; 


time  ^Mi'  «tfl»Be^tietit  to  ttl    BobM  itfd  VmMlilf  irj  Vefc^^^jtfia''^ 
anotlier,  4  E0^.C  MS.  .:i...  -.:.•.     /,-vi 

'    6S.  'j^  UgRitist  tbd  tianltrapt  thc'dtrf  mentifmed  ibtMe  proeegdkiy 
as  that  on  whidi  the  act  of  baakruptcy  vai  t^bniidttied^  ikt'^idenee*^^ 
Pearson  v.  Fletcher,  0  Esp.  €•  dl.  •:..!-  *i 

66.  fiiAA  ainSon  by  the  assigneea  6f  ft  iMnieriipt,  eatrfies^xiiiia^gr 
th^'  banknipt  in  hte  bM)k»  before  the  act*^'b«nlff^tef  UregddS^ 
erideiice  to  prove  the  petitionhig'  ^editor's  d(^    Wkto  tI  fh£^' 

l<;amp.S76.'  *  .      .  ..,,.,    .,.x      .-i.;,;,.:-  :i,>. 

$7.  In'  ah  actbn  agalntt  dl«  therilF  fbr  a  faliie  t^eitaim  tt^a'wxii^f 
Jl^Ja  ;  .i^rhere  the  defence  rests  tttion  the  vididity  ti  w  <»tiiiiM&ott''lir'i  ^ 

uAkruptcy, .  if  it  apnears  that  the  assigneei  are  tfie  real^  pfalteif  "if 
declaration  by  one  or  them  who  was  the  petitioning  cmditor^nuidet' 
s^^eqiic^tly  to  the  anbeoiit  of  the  cwmuSittioa»-ttat  tiwf  biftlkt<i|it. 
dtd  not.  awe  Kfb  KKA,  »  adasitiible  e^idei^ce  im^this  patt  «f ^tte 
pikintiff;    Deaden  V.  Fowle,  Eaq.,  4  Canp.  9&  .  '    '' '  «> 

^.  Where    the  petitioning  creditor's  debt,  sett  op-to  mippnt'A ' 
doBunission  of  bankniotcy,  is  a  bUl  of  exchange  dvaws  by-tte  fautt^' 
Tupt  and  indorsed  to  the  petttiottiiig  creditor,  evidence  naaA  beM^-^ 
duced  that  it  was  so  mdofsed  beAite  the  siring  out  efdiie  odaMiUs«> 
d6n.    Rose  and  another  y.  Rowcroft,  4  Ca»p.  1SM»        '■-''  ^^- 

69.  It  is  competent  to  dke  assignees  of  a  bankrtipiy  iipoa  thutilal,' 
tp  repudiate  an  insiifficieBt  act  on  which  the  comniiflsian  is  fiililndM» 
and  resort  to  a  better.    Reed  and  another  t.  James,  1  Slaskiev'  ISSi' '  • 

70.  The  date  upon  a  pronieaory-note  made  l^  a  hanlcniptt  i#>- 
frimdjacie  evidence  to  show  that  u»e  «ote  existed  beibre  the  act  of 
Dsokruptcy  was  committed,  so  aS  to  estabb^  a  pstitiondag  eiediior'ar 
debt  in  an  action  by  the  assignees.  But  no  dedaiatidii  by  tin  baidk* 
nipt,  whether  oral  or  written,  subseaaent  to  his  buskruptey^  w<mU 
be  auimtsstble  in  evidence  to  prove  tniss.  Tv/iat  tmd  oners  v«  KiB<^ 
loch,  1  Starkie,  173. 

"  71*  In  an  actioii  by  the  assitinees  of  a  baakrapt^  whew  no  nolioi^ 
has  been  given  to  dispute  the  tMadcmptcy,  a  depoaitkMi,  atattai^thlii 
the  bankrupt  absented  himself,  and  that  the  banknipt  had  admkaat 
th^t  he  absented  himself  for  the  purpose  ef  arvoiding  hta  citdittfrs» 


bat  not  specifying  the  tine  of  inch  admiasbn,  is noterftanf {/Msr 
evidence  ie  prove  the  act  of  banlonqitcy.  Ximk  and  flaotbar  ^ 
Meager,  J  Starkie,  S55;  .         .^ 

?^'le  &  competent  to  a  dclSsiidaBrfi^^iaspaaeb  tfaetMeof  ahaidi^ 
rupt  in  an  action  by  the  assignees,  although  he  himself  daaaa  title 
^(^  the  1>ankrupt.  Taylor  and  othen  v»  Kinioch,  1  Starkia^  Iti* 
'  75<(^^^n^9ip»>j— plea  in  abatement,  that  A.  and  £•»  the  asaiyiaai' 
Cif<  ^^>  a  ^ankruptj  oaght  te  have  been  joined  as  eo«deftfldaa«i$  ill  i^ 
i^t  ^fidieot  foi*  .^  defendant  to  prove  that  A.  and  B.  iMstedf  aa 
assignees ;  fi^'must  prove  that  they  were  so,  either  by  the  prodaclfaa 
ef  ^e  jeqnigoment,  or  by  erovin^  tne  admission  of  the  pUniiiF  to  ithai 
fJTeci. .  Tteipoi^  ▼.  Bou^eM,  1  Starkie,  296l 
^.74.  tkHi  on  bond  >y  the  plaintifis  as  assmeea  ef  a bcnirnqyt^'**^ 
plea,  paymentrit  is'nof  ij^dumbent  oo  the  pUiintiA  to  peeve  theaik 
selr|^,t;Q.(>^  ftsslgneie^.    Coi^ie  v.  Oliver,  I  Staricie,  76: 


,^^.  Tj^.  deckratibn  or  advertisement  by  an  auctioneer,  diat^e 
fln>9iK.efty  W  IS  selKng  l^longs  to  j^.,  abaDfanspt,  is  an  aiteiasirife 
wat^lie  M  acting  under  the  assigtiees,  and  sufficient  proof  ^  teit 
^e»,,Apc^  in  3Q  fiction  againal  him  for  the  predece,-'  "MpMiy^ia 
CTratie,  1  Esp. C  S40.  .    .  • 

76,  fa  actiona  by  ass^nees  ef  bankiapl%  to  wbkh  <he  fSMSi 

issue 


SW  ACTIOK.  [Nisi  Pwus 

iiioe  was  fileaded  before  the  pMsiiig  of  Sir  S.  RoiiiiUy*s  act  49  G.S, 
c  lSl.y  the  prooeediDgp  under  |he  comnisdon  are  sumeteat  evidence 
to  prafe  the  tiadlii^^  act  of  baBkrii|ytcy»  aod  petitioning  ceedttor's 
date.    Wil}oclLv..&Bitb,2Canp.  194. 

77*  In  an  action  bj^  the  asiigiiees  of  a  hankrupt)  the  notice  under 
49  Cn^  e.  131.  ai  10^  that  the  defiendant  meana  to  dJMte  the 
i[alidity  of  the  coiaBufisioo*  is  not  he  ooasidered^s  part  oT  the  de- 
fendaa^'s  regular  eridenoe  in  the  cause^  hut  maj  be  proved  at  the 
beginning  of  the  trial,  and  immediately  puts  the  plaintiib  upon  strict 
prA0f  of.'tha  tridiiigt'pelttioalog  creditor's  ddH,  and  act  .of  bank- 
ruptcy* - Deobarme  ▼•.Lane,  2 Camp* 924%  * i . . 
.  7^ -Although  in  an  action  by  the  nssiyiecB  of  a  banlmply:  t^ 
defendant  baa  onoe  pleaded*  without  givii^  iiotice under  49 GmdL 
Cvl6i»  s«>l(X»  .which  the  statute  requires  to  be  given,  ^«tor  befiwn^ 
the  time  of  his  pleading/'  yet  if  he  has  leave  to  wit^ydrwrihis  plea* 
and  plead  dir  n$9<H  suoh  a  notice  given  with  the  second  plea  is^saf• 
fiaiont.    2Camp.S26. 

!  ,79*  In  an  action  by  the  assignees  of  e  bankn4>t,  if  no  notice  be 
^en  under  4^«Geo.  8*  c  151.>  that  the  vididity  of  the  comminion*^ 
istdiM|ed» .  the  petitioning  creditor's  debt  is  sufflcienthr  pr^red  by 
the  deposition  of  the  petitioning  creditor  himself  heme  the  com* 
aiisliqhfm>  Bisie  ▼•  Saadall,  2C8mp•49S• 
..  '80»-  To  render  the  proceedings  under  a  coounisaion  of  banlmipt 
evidences  pmsoant  to  Sir.S.  Rmnilly's  act,  it  is  eamigh  to  show  iJiat 
they  are  produced  from  the  custody  oi  the  solicitor  to  the  qoaK 
BMSsiony  or  to  prove  the  handwriting  of  one  of  the  conunissiopiprs 
befoea  wiipin  thepr  are  taken.    Collinson  v*  Hillear*  8  Catnap^  SfK    /  t 

^•Ib  an*  action  of  trespass*  brought  by  abankn^.i^gatBatbja: 
aMigoe^y  to.  try  the  validity  of  the  commissiony  altho^gh  they  ^ntt 
not  named  as  assignees  on  the  record*  if  he  does  not  give  apy  iHitio6& 
under  Sir  Samuel  RomiUy's  act*  49  G.  8.  c.  121.  s.  KX^the  oommis- 
4en>  andthe  proceedings  under  it*  are  si^^eat  evidence  to  ptoim 
the  trading,  4ict  of  bankruptcy*  and  petitioning .  creditor'ji  ;4ieb^t 
Symmonda.v.  Knight  and  another*  8  Cainpi  251.  : .  ^m 

82.  In  an-action  b^  abankrupt  against  his  .assignee. to  tryilfcn^ 
validity  of  the  commissioni  if  there  be<i^  .^notice  upd^r  Sir  8^IUh« 
milly'sact,  the  proceedings  are  only  ori|ii^,^M^.evideQOo;foCiithni 
dnfi^idttBt)  and  the  pkiintiff  may  call  witnesses  to.OQfitiif4j|ct.>:t)»s 
deptotttions  raspeotiag  the  trading*  petictpQing  creditorfsidehli^qf  jltflv 
of  bastoiptcy.    EDis  v.  Shirley*  3  €aaip4424.  iriji  oq^ih  {>a£ 

88*  Inan  aotiQa  against  thojassignoes.  of  n  bipkrupibHkfWticQitOi 
disputa  the  bankruptcy,  served  at  the  saroatime  ^bff»4bnjlwlP  M 
d^hvered*  with  notioe  of  4rial  on  theybaidc  of.iv,  ii^mI  •OffeiiMi 
under  49  0.8.  c.121.  s^  10.    Riehm0Dd  v»  Htudpyc  r«pdo(|lP9theriS 

ncd4^  A  4etedant,  in  an  action  by  ^  Mnignoes  ^f^n  iwdacMpk 
pleads  the  general  issue*  witjipnft  giringinotmifOtcrbiitiptaiftiw 

aula.lhehaakBuptcy;  bat*  before^:lha  lim^  ^  plf^»igtaieff|»ita^ 
.  Irers  4he  general  imvaagain  withyiwiH^^^ ^ Bu^^^fe^bf iAft<wfcl 
eiont..  Poole ^v.BeU and  another,.!  S^l^i^  88S#u(uii£X')  tm  .^Unnt 
'  i8&tM%ere  no; notice  has  nbeen  giy^  U^^ispate  OMlMamfif^ 
hinnncti^  by  the.a«ifgn<ea»  it  Qegb(r.|(vaf^a^fwil««)Merdnpl^^«ioDd 
that  the  petitioning  u  editor's  debt  ^e%d^«^,$ti?  tjntft^^H^vneldlC 
bdakf  in>toy.  LnwsoD  and  others  .v>  8#hpsotli,  1  .Slai^M^i^f  5Cr  .oe 
:  .96<.Inan  action  against  4he  aasignees  of  n  J^kw^nndb  tlbMrf 
lenairta^r.tbepmwndiflgfl  ntnyrb^inaa/w  ;e^  nff^nayanl 


*  • 
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87.  In  an  action  by  the  assignees*- ef  a  baiiknijpt ^ifliet^-  tde  ^^ 
did^tlg«^hder' the*  commission  arer^ad  by- Virtues  bf  the' iMiliute^  a 
dlB^^^tfoii/  in  tvrMeh'it  is  stftted  fhM'ibe  d^poM«n«sa#  ih^biifiMitft 
eii\fcmki  ah  a^gfnmeiie  of  idt'his  ^6<R«ei€8, '&<!•  is  s«klR«fen«-'bvM^i^W 
2ri5i'of4)alil&tti)M6y,  without  preducing'th^  aKsig^Mnent;  '  Ki^  iSA^VScS^ 
dthel^vi'Svead,  9  Scarkie,  ^00.  '      '^'^■ 

^mt'  Not#'fth6t*hdtng  there  had  been  tio  h«rtibei5  (ftHdiM'tbift  IhMa 
mission,  act  of  bankruptcy,  &c«  ttiider  til^'46(^'Sv-WlB5.'^^)(|^; 
tk^  pfCH^<<dkigs  aire  ^iio^'  conclusive  evid£»k€e  ^'th4§^fll<<iS''lh^ein 
8«ktM  V  btfl^tbe  coort  is  still  to  form  a  judginenl  npon  ^imn]  irMdf^ 
tlr^  pk'OVe' an  «ct  of  bankruptcy  or  not.  Br6#A  and  toother  :'v9 
i^it^lMd  another,  1  Holt,  190.'    -  -'^     .  mj  ortJ. 

*}99/  Thd'  ^tiionlng  creditdr'a  debt^  trading,  liiid'act  ^^^^NEiMff 
ruptcvy  are  sufficiently  proved  by  the  production  Uf  ^lltf  <5olhmibii^fl(^' 
and  dse  ptoceedings  undeir  it,  in  a  cas<^  wh^re  the  defeffdadl  itf 'not 
iiamt^affasiE^ee  on  the  record,  provided  no  fi0ti<5e'tnid^'Stt'8u' 
RomHFfs'ftct;  49  G.  3.  c.  121;  s.  10.^  has  boen  given  by^theflilfoliAf 
Raw  V.  Lant,  1  Gow,  34.  ^ .        .    = .  r    .  ii  / 

90.  In  an  action  by  theaiMignees  of  a'baiikiHipt,'«t  i^notiftiffidOM 
l^rkM^f<yf  a'iet^ff  that  the  eommis^onera  piM^mitted  th»  defendlMtt 
to  fW9^  the  debt  proposed  to  be  set  off  under  tiia  oOafliftliMi#f» 
Fflfi^  and  another  V. -Memiett,  3  Cfimp.  879.  .    .    r  t^c  ^  ri! 

^^91v  ill  oi^r  to  make  the  assignees  of  a  bankrupt  liable  ft>r  money 
had  and  received  by  the  bankrupt  for  a  ^ecific  puifpo^e,  'it  is  tt^t^- 
sH^'tonrovO  tlilit  the  money  came  into  their  hands  with  ft-knc^- 
krAge  or  the  purposes  for  4^hich  it  was  destined.  Kieran  v.  JohSaW 
AdanOthtfr^  1  Sferkie,  109.  .         .      :o. . 

-^  99:  in  an  action  by  a  bankrupt  against  his  ftsstgnees^  to  try  tl9e* 
Vtfidfl/  Of  the  comraistiion,  where  notice  being  given  only  to^dinpnur 
tfad^lct  l>f  bankruptcy,  the  defendants  read  the  two  depositions -On  the 
fil^  of  the  proceedings,  which  prove  the  trsfding  And  'pefltioniiig 
OMditoc'ir^eb^r  the  restduo  of  the  proceedhigs  arenot  4o  be  «on* 
•idAred  ilT'etidence,  afid  the  plaintiff 'lef  coudtfel  MS  no  right  to  mspect 
iMtn;  -'^  ]M(lck  V.  Thorne  «nd  ano^r,  4  Gdknp:  191  ^  -^ 

9<&8;''ift^ttit  a«:itioii  by  the  assigns  of  a  ba&krupt,  daiminj^  pifopei«y» 
iHiicli  thO  bankrupt  (fst  dll^ged  to  have  had  in  -  his  j>osBOS8io&y  Ofth»y^ 
and  disposition,  as  the  teputed  owner  at  the  thne  of  hia  bttikniptcy, 
it^9^jidftq>0te^<lbr  the  def^ndasic;  who  has  paid  a  valid  oonsidenttft>i> 
ftyrilief^^mj^;  tv  Mve'evid^cO^  of  a  oontioiy  rapCMitiOfiy  mdtiMf 
xteiM%i«  wiim^  of  wo  f^hlihtiir  uoder ^e  statute  dl  Jftc.  P.eil^ 
Sbmt9«^ohnihoii€^idunds. '  Gttrr  v.  Rutton,  1  Kok,  89T;         '  ^^  ^  ' 

94.  A.  takes  j^.'s  goods  in  execution,  after  an  act  of  bttilmq^^ 
oODWNimdi  bytj^.pftfld  iMignlr  tb^tnto  C I  ^/s  owaiftfaiatten^  lafcen 
tmd«r>ith»)^oii(fiQQliskn»,^(>iUb|foqu^nify  to  the  asagntteift,  (^ftiaoi  be 
iMdi(|»^'itblb^  by  the'iu«^  in  ««dcN^«o^Ao^i^ 

Uib#kfdge9t|frofi(^9(jiii^vMf^tttnhe  cfane^  Mscmloni  -^  Bdf^ 
semile,  an  exanunaftfOh  ,(tt4%msly '«o  fhe  asaigfoiiefit  w^ttld  >haE9a 
b9*}ll«iilMBMk  d^m^MicIt  (tt-x^toe.tlie  wciesiiott'/ii^  fto«  uriiOthi^C. 
\M^9As^,it^iMk^^Ai  lanew^fUtMB.  wat^nftslviint;  i  D^^Afmkmm 
ddil»flvPA^«>nr  1  Btlirkllfti'60.    '        »     :     .  >  •    i v:      /       i  jadi 

^5.  *&>  'provcf'^fhe^  idl^irafted  of  a  ba&lArftpt'9  Mriiicitd  by^thd 
IwdF  dhahcbUor,  the  book  kept;  i«  the  oll^^of  the  seorMi^of 
bankrupti  in  which  entries  aremodfe  of  the^aHdmooe  of  cenifiiiMm 
is  not  secondary  evidence.    Henry  v.  Leigh,  3  Camp.  499. 

95.  Aft 


9M  ACTION.  [Nisi  Puos 


' '.« 


9&  Aa  adnn'iwnn  by  the  pttilMuH  cncUlor  i^uost  the 
CM&ay*«f  hifl  dobl^  n  eviduioe  m  wrpiitce  of  the-  rnninMtriiP^Ai 
1^  MtlMwotP  third  iwwhhi$j  Yooag  md  anothpr  v.  &bidiiKidi«B^ 
Qih«9,  6  Eipi'CL  m. 

97*  If  the  fraud  by  which  the  phuotiff  aeeka  to  ipvdidete4he;d» 
feadpeft^  cevtifiBato  m,  ihait  he  allowed  dieae  who  weie  not  credfiiiwa 
teiiiewi'iiifcilii  the  ooviiaiHioii»the  aaitiea  thumiflTce  lOQitbe^^aftitd 
toyitiaetteftct^    £daoBitoiiav.Webb,  ft  £tp,C.ti64w:  i     •'  '<« 

98.  Where  the  defeodaiit  pleads  hia  certificate  in  bar»  itefdidiiCiff 
aantiiibMy'te'tfivweeideftee  of  gfleung  U.  Niu  PrimSf  m-4iide0  to 
ntiale  the  oortificace.  Hie  latbandTthaectioiiaofthe  5<j*£<.c£«i 
are  to  be  conatnied  aa  if  they  weee  iecorpomted.  Bat  the  fUutif 
mee^oOBfioB  hii  evideooe  to  one  a(Ct»  and  elect  whetheih»%iUiMve 
diailenle  uf  ene  leas  f^^—^tiog  to  5i%»  or  of  eevend  U^ii>ei  mnflmiiTiiia 
terilOMi  Heghes  V.  Merley»  1  Hote»  52a 
n  tQulbpreeethatthedetedaiitwhepicadahiabaDkrvpteYhi 
MtoednRlmgedei  a  bankrupt;  after  notice  to  pradocattm 
cMfinate*  k  m  <eooiiBh  if  witncMCo  atate  thty  wm%  enploy ed  1^ 
ad**  ialirit  that  ecrtincate^  and  that^  i^niriM  ^1  the  enbiea-ittdiair 
beehij  they  have  no  doidit  it  waa  aHoiPad  by  the  Ifvd  JiiwIliJii 

•  ■  16&  Whope^  en  the  iiaftiiiiiaii  pleadiiy  Us  banknipteyy  iBiaetik 
^ia^on  thetett  «iietheff  he  haa  been  diacharaed  nadea  •.fonaar 
coHuaiiaieni  the  plaintiff  must  ahow  that  the  deftndaat  obtainrti 
Ut  oGrtifieate  under  that  oewoiiauon,  either  by  the  aegolar  gwbf  of 
fly  ea  by  feoeadafy  evidence  after  notice  to  prodnee  it.  Witfaaait;' 
anch  notice,  the  defendenf  ■  affidant  of  eenferailw  under  tb^  ioamtt 
ceanabnon  wai  held  immficient.    Grahaa»  v.  GriO»  4  Canp.  989.  ^ 

]01»  Whore  a  defendant  reliea  on  a  certificate^'  undap «  aeoend 
eoamiisftion  of  bankruptcy  against  him,  under  which  ha  haanaipaid 
XBt.  in  the  pound,  the  plaint^  in  order  to  deprive  hies  of  tlie  benait 
«f  it»  may  prodoce  the  proceedings  under  the  fonner  ooimnissiiaiywnd 
wove  that  he  sidMoittea  to  it,  without  proving  the  tiadingt  Ae  hctof 
fatfteoptey,  and  the  other  fiiicts  which  are  necessary  to  suppnil^t||p 
rCBianiasionaa  against  third  peraens.  Gregory  ▼.Mertoa<  SEagUJb  MU 

lOS.  If  sevml  are  aoed,  and  one  pleads  his  bankfUjplqrf'.apna 
which  the  phuntiff  enters  a  noUeprotem  aa  tehini,  he  mifilSll^gdm 
ssndenoe  of  the  admissiona  of  suck  defendant,  made  before  fciitb* 
^Msed  a  certificate.    Grant  v.  Jselma,  Pesd»,  903.  .lir'si^ 

10S«  Smnble,  Hiat  an  indictment  against  a  bankrupt  for  perifE^ 
ImImw  the  cemniasionsM}  in  passing  las  last  eyawinationy  inia^wbea^ 
a«ry  te  avre  strict  evidenee  of  the  tradings  petitinam^'Cinditoria 
debt»  ana  act  of  bankruptcy.    Eex  ▼.  JPuasheB^  diOan^Mb//  bhB 

10k  AldiOQgh  a  peiaon  has  been  impiopeity  eouMuaid^ltfera 
usiawiniiiinf  rs  of  bankyupt  upon  a  aubyect  uanodpecAid  isith  ^>iiie 
ittteiests  of  the  bankrupt  eataft^  with'a>aseiir.toipassiire  ebaigawafc 

MmMtaM^  denendinaf  aeunrt  him;  Aha  asanBhaSian  ^idkvdi^  i^ad  as 

jeiUenee  bv  ihn  nknntiiTi  nt  li^  iriai4tf  the ractisdr aniit *th% '  ii idaa i el 

NM  Prm  cannot  jnaoire  mto  the  abuse  ^  tfcie*  aiiissalfil  JBtfa 

gteata<«l  by  whicti  the  enaminatiiaB^  weaiab^iHedU  jfiThprdrnftifc  rf 

«ai  nasitF  se  aunaouarity-ananiined*  is  b¥  an  •  tfiwdiiTatiniti  tnfiiirrinad 

^ibhnanailer t^Hve^he  itaaminatiiTfrtalrwelfftMifila^i^hrdiirfcdydi 

:  fltockfleth  V.  De.Taatet  aad^NlwiB,  ^'Canp^.  lA  •  '    d^u-idiJa 

M^  aw  Wppirta.  dflfawp  t»  aft  <aatwa«nf  ^eijaiiywri  ahaMhe 

fdaiadff  was  under  ceverture  when  the  ca«ite^lf{^nMob«diMNdl» 

■IthiHI^  Ae:liaad«a%*aiiiiAiiianMr  H  is  ;pM'«nmbfli»  liMv^ii 

''c"''<.'r.{:  ^'  haw 
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bium  telfir»tioii  byber^  thstil^  httd.beea  married  to  J.  £1.,  who 
was  fiSl  alivei  ■  wimout  actiiiI|MN)of  o^  the  maarwe  or  of  cdiabit- 

rtiMon  to  doubt  toat  the  marriage  waa  valid..  Wibon^T;  Mi^eh^ 
9Canlp.da3b  .  •'     .  .  'n  .r^? 

- 106^  If  wearing  apparel  is  aapolied  to  a  manried  wonaA  ^i^jmA 
titjca  AiniiiitaUa'to  hw*  iuiahaod'a  octtriBei  and  withtwrt  Wi#kpi|fjiftdtjjf| 
for  which  the  credit  is  given  to  her,  and  her  proaussonK Mteis(tmo 
in  piqnqpeol;^  ^  husband  is  not  UaUe.&r  mij  'piidi)af.tneigO«Ms^.ttnd 
in  aetion  against  him  for  their  vdiie,  ia  not  baiuid  to  ftt'OM^diitrdnA  i 
wtfe  WJM  sopplied  with  suitable  wearing  iqf^pacBl  £rom/ad|^  rjiabir 
quagrtei:*    Metcalfe  v.  Shaw*  S  Can^  2g»  *  *  .      .^  ,>  ^  <  i  exa 

.  isn,.  Wiera  the  wife  of  the  defimdaot  alone  dransada  the  buoiwHsi 
at^  homsd  andpurchasea  all  the  artxcles  need  in  their 'trade^ifaeihai^ 
mission  as  to  the  state  of  the  acpoimta  b«tw«dA  thfrpUanHB;  Molhas 
anyniied  goods  to  her  to  he  itfed  in  the  trader  and  WhusbajA  ii 
emenoe  against  the  latter.    Anderson  t*  Saodesaon^  d-Sbiftu^flMI 

1Q&  An  admission  by  tfie  wife^after  in8rriage»  respeotioprift'dft- 
^■n^'^  afluost  her  while  sinMle*  is  inadmissible  evideiifid  agiwiiat  the 
hoAMidC    Kelly  and  wife  v.  Small,  2  Esp*  &  716.  /  /<  ,   !t.  d 

109l  In  an  aetion  against  si  husband  for:  nec^tHhariea  simpBed^l& 
Hm  .wjfc^  whope  the  defence  is  a  separate  maintenai*Ci^»  Jhe^irtfe's 
maeipta  are  no  evidence  to  prove  that  thnalldwajpace  haa  beeitf8M|. 
Hodgkinson  and  another  V.  fieidier,  4  Caiiip*  7(K,  > 

WQ,  Whece  an  action  is  brought,  by  the  erdera  of  a  wifevm  th6 
Mme  of  ber  bnsband^  to  recover  a  sum  of  moncv  taken  fivm.  hair 
on  the  ^nund  that  it  was  the  produce  of  goods  she  had  bean  ca» 
eaned  ui  atealinsr:  what  she  afierwarda  sain  in  her  husband'eahaence 
respeeting  the  money,  when  examined  on  the  diarge  of  being  Gon- 
nmed  m-  tlie  robbery,  is-  evidence  for  the  defendant.  Guny  t> 
.Adlnaa,  4  Canp.  9S. 

111.  In  an  action  brought  by  the  orden  of  awife  in  the  name  nf 
hes  i)nsband»  te  recover  a  sum  of  mon^  taken&om  her  on  the 
gVDundtfaat  it  was  the  produce  of  goods  she  had  been  cencenedin 
Uraliay  \  &cta  being  proved  to  raise  a  reasonable  n^picion  thatitiie 
^m^oey  takanrfinun  the  idle  was  theorodnee  of  stolen  property  t  Held 
ibat  ^  ssridence  waa  neccparr  on  tne  part  of  the  pbintiff .  to  shesr 
dihflBaiai  tbd  flkMKMSv  wtsa  derived,  imd  that  the  wife  waa  homti 
JUii^  in  posaesaioa  m  it  te  Jier  husband.     Carey  t.  Adkias,A  Caay. 

*8vlifU  tfit)an»a»thattfaeplaintif'ademandatiaeaonapcendas^  Bm  of  «s] 
tfhos^it:xmai£efnidw;ed,oraho»ntohavebeendes^  Cai^gaa-  cMg*- 

leklv..M^4»/Ssp.ai5a  - 

3T''i)t&l<fai«iitiQBa,on  biUa  of  azchasfge,  the  bill  must  be  ptodnc^d  at 
dtfie  HWi  :tbongb'  at.tbe  suit  of  the.  party,  in  whose  handa  it  waa  dia- 
'%wmMs^  ^  MsaaUit.  Jtoach,  and  another  6  £sp« <^.  76. 
'£  Wskk  Ah^pffinr  etiade—iiqr  against  a  hist  bill  or  note,  w31  not  dis- 
^jseMhiiriiiriitbyndncrimi  4t  tt4  trial  ef  an  acticff  theteon>  Peteaon 
i)bMit^Mte|06fiqu-Ci.lfl&»  . 

^n  ^UB^axderactfanbythetiadafaee  of  Or  hill  of  eathen^ 'agaiost  Ae 
^  aa&  IJiiii^i  itcwmesirait  that,^:after  aBtioa\broitt^t,andi«»tlee  of  triid, 
«Misbiitpv(hW^"*ai:i^  lUU;*.tfaat 

althoi^  the  bin  bad  been  draMtaaaoBO.  than  aoLyvatii^'  tbeplabaff 
:fim$Mt9^  tfn>Mi»VA>  aacaaer  withoaa  peodocfag  it  at  ibe  trig.     I!bole  .  .ot*3 

<b»4mtlb,doifadt;^14i4^'.-'  -•  -v  ^ '^^Is!']  ^a»l 

» '^xi1»<fcdiMWtio»4ff<ie;iiiiisaaaa  ajpiwit  rbabsaHri  dC  aint4r'n 
n«».f  aomission 
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•dmiiiiOD  by  tbt  indoner,  that  the  indonemait  ww  his  hmd-vritk^ 
is  eridence  for  the  plaintiC    Maddocks  t.  Hankej,  2  £^.  C  647* 

1  !?•  An  offer,  after  a  bill  or  note  has  become  due,  to  gnre  the 
holder  another  bill  in  lieu  of  it,  is  an  admission  of  the  hoUer^s  tide 
so  as  to  supersede  the  necessitr  of  proring  die  indorseoients 
stated.    Bosanquet  v.  Andetson,  6  E».C.  4S. 

118.  Although  a  bill  of  exchange  has  been  shown  to  the  donrer, 
with  the  name  of  the  payee  indorsed  upon  it,  and  he  merely  objects 
to  paying  it,  that  he  had  drawn  it  without  coosideradoo,  in  an  acdon 
Bffahist  him  by  the  indorsee,  this  does  not  dispense  widi  regular  proof 
of  the  indorsement.    Duncan  v.  Scott,  1  Camp.  101. 

119.  Where,  to  an  action  at  the  suit  of  the  indorsee  against  a  maker 
of  a  promissory^note,  the  defence  is,  usunr  In  its  original  concocdon; 
letters  from  die  payee  to  the  maker,  stating  the  consideration  as  be- 
tween them,  if  shown  to  have  been  contemporaneous  with  the  making 
of  the  note,  are  admissible  evidence  to  prove  the  usury.  Kent  v. 
Lowen,  ICsmp.  ISa  d. 

1^0.  In  an  acdon  against  the  indorser  of  a  bill  of  exchange,  it  is  not 
necessary  to  prove  any  indorsements  on  the  bill  prior  to  the  defendant's. 
Critchlow  V.  Parry,  2  Camp.  182. 

121.  In  an  acdon  against  the  drawer  of  a  foreign  bill  of  exchange, 
a  promise  of  payment  by  the  defendant  after  the  bfll  was  due,  is 
aumcient  evidence  of  a  protest  for  non-payment  and  nodce  of  the 
dishonour  of  the  bill.    Gibson  v.  Coggon,  2  Camp.  188. 

122.  In  an  acdon  by  bankers  to  recover  the  amount  of  a  bill  of 
exchange  accepted  by  the  defendant,  payable  at  their  house,  and 

Said  by  them  after  it  was  indorsed,  they  are  bound  to  prove  the  in- 
orsement  by  the  payee,  as  well  as  the  acceptance  by  the  defendant* 
Forster  v.  Clements,  2  Camp.  17. 

123.  Where  several  plaintifis  sue  as  indorsees  of  a  bill  of  ex^ 
change,  if  the  bill  appears  indorsed  in  blank,  diere  is  no  necessity  for 
dieir  proving  that  tney  were  in  partnership  together,  or  diat  the  bill 
was  mdorsed  and  delivered  to  them  jointly.  Ord  and  others  v. 
Portd,  S  Camp.  239. 

124.  B.  being  liable  to  A.  upon  a  bill  of  exchan^  accepted  by 
him  for  the  accommodation  of  C,  promises  A,  to  indorse  another 
bill  in  lieu  of  this,  which  was  to  be  drawn  by  D.  upon  £.»  and  de- 
livered by  C.to  A.;  C.  delivers  A.  a  bill  drawn  by  D;  upon  E^  and 
purporting  to  be  indorsed  by  £.,  and  A,  delivers  up  the  former  billi 
w  an  acdon  at  the  suit  of  A.  against  B.  on  the  substituted  bill,  the 
latter  is  not  precluded  from  showing  that  the  indorsement  is  a 
forgery.      Moxon  and  others  v.  Pulling  and  others,  4  Camp.  S4.    ^ 

125.  A  promise  to  pay  a  foreign  bill  of  exchange  made  after  it  m 
doe,  is  eviaence  to  support  the  alTegadons  in  the  declaradon,  of  a  due 
presentment  for  payment,  of  a  protest,  and  of  regular  nodee  to 
the  defendant.  ureenway  and  odiers  v.  Hindley  and  andthar| 
4  Camp.  52. 

126.  A  notarial  protest  under  seal,  is  no  evidence  that  n  Varfifli 
bill  of  exchange  has  been  presented  £ot  payment  in  Snghnd.  Cooh 
mer  v.  Noyes,  4  Camp.  129. 

127'  In  an  action  against  the  acceptor  of  a  biQ  of  exchange  pat^ 
able  after  sight,  if  the  defendant's  signature  as  acceptor  isjproved,  lie 
date  of  the  acceptance  appearing  over  it,  aldiough  in  a  different  hand- 
writing, -  will  be  presumed  to  have  been  written  by  his  authority. 
Glossop  v.  Jacob,  4  Camp.  227. 

128.  To  proVc  tbat  a  bill  of  exchange,  purporting  to  be  drawn 

abros4 


ifbf Dad,  was  in  poftit  of  Ikct  drawn  in  Etigtani^  and  te  therefore  void 
for  want  of  a  stamp,  it  is  not  sufficient  barely  to  shew  that  th^  drawer 
Wte  in  Enj^and  at  the  time  the  bill  beats  date.  Abraham  v.  DuBois> 
4'6atnp:W9J 

1^.  The  maker  of  a  promissory-note,  whose  signature  has  been 
proved  in  an  action  by  the  payee,  cannot  insist  upon  indorsementis 
being  read,  \Hiich  are  not  a  part  of  the  note.  Stone  v.  Metcalf^  1 
Starkle,  5S. 

1  SO.  Where  a  forelgtx  lifll  is  pa>^^le  at  a  certain  tutne  after  si^ht^ 
and  upon  th^  production  of  the  biH,  an  acceptance  appears  to  have 
been  written  bv  the  defendant,  under  a  date  which  is  not  in  his 
hand-writing,  we  date  is  evidence  of  the  time  of  acceptance,  be- 
cause-it  is  the  Usual  course  of  business,  hi  dach  cases,  for  a  clerk  to  ' 
write  the  date,  and  for  the  partv  to  write  his  acceptance  under  tlie  , 
date.    Glossop  v.  Jacob,  I  Statkfe,  69. 

131.  A  letter  written  by  the  indo^set  of  a  bill  of  exchange  to  a  a 
subsequent  holder,  offering  to  give  a  substituted  bill  in  place  Of  tliat 
whichTie  had  indorsed,  supersedes  the  necessity  of  proving  the  inter- . 
mediate  indorsements  stated  in  the  declaration.    Sidford  and  another  , 
V.  Chambers,  1  Starkie,  526.      ,       " 

'  1S2.  Two  plaintiils  who  sue  as  the  indorsees  of  a  bill  of  exchange , 
indorsed  in  blank,  are  not  bound  to  prove  any  partnership.  Rodasqy  f 
and  another  v.  Leach,  1  Starkie,  446. 

ISS*  In  an  action  by  a  second  indorsee  against  the  drawer  of  a  bill 
of  exchange,  payable  to  his  own  order,  proof  that  the  bill  purported 
to  have  been  accepted  when  It  was  indorsed  to  the  plaintiff,  does  not 
fiupetsede  die  necessity  of  proving  an  actual  acceptance.  Tlie  plain- 
ti^  in  such  case,  must  either  allege  and  prove  an  actual  acceptancey 
or  charge  the  drawer  with  having  drawn  the  bill  upon  a  non^xisting 
person.*    Smith  v.  Bellamy,  2  Starkie,  223. 

1S4.  The  indorsee  of  a  bill  tn  an  action  against  fli^  acceptor,, 
allegesi  that  the  bill  was  directed  to  the  defendant ;  tliis  allegation  is 
not  supported  by  proof  that  the  drawer  drew  the  biU  payable  to  his 
own  o|*aer,  at  a  specified  place,  although  the  defendant,  when  it  was 

«re6e;ited  there,  wfote  his  naftie  upon  It  as  the  acceptor.    Gray  v* 
Iflner,  2  Starkie,  336. 

135.  In  an  action  against  the  payee  of  a  promls^bry-note,  who  was 
likewise  the  indorser;  held,  that  nis  indorsement  was  an  admission  of 
the  hand-writing  of  the  maker.  *  PVee  v.  aiwkins.  1  llolt,  550. 

I36f  In  an  action  by  the  indorsee  against  the  urawer  of  a  biQ  of         \ 
exthange,  if  it  appears  that  the  defendant  drew  the  bill,  without  con-  ■ 
aideiation,  and  under  duress,  It  is  incumbent  on  the  plaintiff  to  prove 
that  ikc  gave  value  fbr  it,  although  it  was  indorsed  to  him  before  it . 
became  due.    Duncan  v.'Sdotl,  I  Camp.  100. 

137'  In  an  action  by  the  indorsee  of  a  bill  of  exc^ficnge,  if  it  appear    . 
that  a  prior  party  was  defrauded  out  of  it,  the  plaintiff  is  bound  to   ^ 
prove  what  consideration  he  gave  for  it,      Rees  v.  AJarquis  of  Head<- 
rorfl,'2lCaitip.574,  ^  _''  /.        ' 

ISd.  In  an  action  Oif  a  bilt  qT'exchange,  the  plain tifF  cannot, be   . 
/compelled  to  prove  what  conjiideration  he  j^ave*  for  it,  by  a  mere 
notibe  that  he  will  t)e  required  so  to  do.    2  Camp.  5!96. 

I39.  ,To  reader  the  dVawer  liable  as  for  lion-acceptance)  it  n^ust ,  . 
"be  proved  that  the  petson  to  Whom  the  bilj  was  presented^  was  the 
drawee.    Cheek  v.  Koper,  6  Esp.  C.  175. 

140:  Leaving  a  letter  communicating  the  dishonour'  of  a  biH  at  tibe 
house  where  the  party  lodges  with  one  who  says  thathdfts  not  at 
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hom«,  is  presumptive  proof  that  the  letter  reached  hiixi^    Stedniiui  v. 
Gooch,  1  Esp.  N,  P.  C.  5. 

141.  In  an  action  against  the  indorser  of  a  promissory-note,  or  bill 
of  exchange,  it  is  sufficient  evidence  of  presentment  for  payment  aod 
notice  of  dishonour,  that  tlie  defendant  promised  absolutely  to  pay 
the  note  or  bill  after  it  was  due.    Taylor  v.  Jones,  2  Camp.  lOS.  / 

142.  But  if  the  drawer  (or  indorser)  after  being  arrested,  wrthout 
adknowlcdging  his  liability,  merely  offers  to  give  a  bill,  by  way  of 
compromise,  for  the  sum  demanded,  this  does  not  obviate  the  neces- 
sity of  proving  notice.     Cummlng  v.  French,  2  Camp.  106. 

143.  In  an  action  against  the  maker  of  a  promissory-note,  i^ajfable 
at  a  "banking  house,  it  is  but  necessary  to  prove  that  he  had  notice  df 
its  dishonour.     Pearse  v.  Peniberthy  and  others,  3  Camp.  261. 

144.  In  an  action  by  the  indorsee  against  an  indorser  of  a  bill  of 
exchange,  a  witness  states,  that  either  two  or  three  days  aft^r  th'e  dis- 
honour of  the  bill,  notice  was  given  by  letter  to  the  defendant  ;-^ 
notice  in  two  days  being  in  time,  but  notice  on  the  third  too'  laCe ; —  it 
caiftiot  be  left  as  a  question  for  Uie  jury,  whether  notice  was  given  in 
time,  although  the  defendant  has  had  notice  to  produce  the  letter 
wKidi  would  ascertain  the  time.  Lawson  and  another  v.  Sherwood, 
1  Stal-kie,  314. 

145.  Where  a  party  to  a  bill  discharged  by  laches  revives  his 
liability  by  a  new  promise,  in  ah  action  against  mm,  a  demand  on  the 
acceptor  as  well  as  the  promise  must  be  proved.  Brown  v.  M^Dei^ 
mot,  5  Esp.  C.  265.  , 

146.  The  production  of  a  bill  of  exchange  from  the  custody  of  the 
acceptor,  is  not  primd  facie  evidence  of  lus  having  paid  it,  without 
proof  that  it  was  once  in  circulation  after  it  had  oeen  accented. — 
r4or  is  payment  to  be  presumed  from  a  receipt  indorsed  on'  Uie  bilT; 
unless  this  receipt  is  shewn  to  be  in  the  hand-writing  qC  a  ^r$(A> 
entitled  to  demand  payment.  Pfiel  v.  Van  Batenberg,  2f  uapip. 
439.  ^  ' 

147.  In  an  action  by  the  payee  of  a  bill  of  exchange  accepted  hf 
the  defendant  for  a  valuable  conaderation,  evidence  that  the  plaitltflF 
had  been  discharged  as  an  insolvent  debtor  after  the  bill  became  duel 
and  had  given  in  a  blank  schedule,  is  not  enough  to  shew  that  th^'biu 
had  been  satisfied.    Hart  v.  Harman,  3  Camp.  13. 

148.  In  an  action  by  the  indorsee  of  a  bill  of  exchange,  ftioug^i  it 
appears  that  the  plaintiff,  in  discounting  it,  >eqtiired  the  indorser  '^ 
take  part  in  goods;  still,  if  the  latter  vol utitarily  acceded' tb  ^ 
proposal  as  advantageous  to  him,  the  plaintiff  is  not  bound  tb'' 
that  the  goods  were  of  the  estimated  value,  and  the  l^urthleif  of 
lies  upon  the  defendant  if  he  would  impeach  t&e^ti^uisa< 
usurious.    Coombe  V.  Miles,  2  Camp.  553.  -    mr 

149.  In  an  action  on  a  bill  of  exchange,'  if  it  ^pti^r'UitfirUie 
pl^tiff'dlscounted  it  for  the  defendant,  and  required  liiuiH^^^^W 
whole  orpart  of  the  amount  In  goods,  the  on>/i1ie^^ipbh^^iliafiM^ 
prove,  that  the  goods  were  of  the  value  at  which  ttitsif^Wm 
for  the  purpose  of  rebutting  the  presumption  that  the  til 
usurious.    Oavisv.  Hardacre,2Camn.5'74.  *;"'  ^*>rtl  ^-^fjo^^w-q 

150.  Action  by  the  indorsee  against  thi^  ac(5e|ii^r^ 
date  of  which  appear^  to  have  been  altered  by  tb^*  atefe^l 
the  )[^laintiff  to  shew  that  the  alteration  was  riirf^ji^SKofrsI 
dorsemcntofthenotebythe  drawer^  to  whfe^^^orcfe^^ff  i 
payable.       Johnson  and  dthete  V.  th^  Duke'  of  M^ifflM^i 
S«irkife/3i3.       '  -  ^    .    -^  -• 
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151.  Notice  having  been  given  in  an  action  on  a'  bill  of"  excTiange, 
;ti)at  the  want  of  consideration  will  be  set  up  as  a  defence,  it  is,  nbt.com* 
betent.to  the  plamtiS)  ader  lie  has  closed  his  ca8e;''to  ^  into  eyi- 
aence  of  consideration  in  reply  to  the  defendant's  case,  T)elauney  v. 
'WitcheM,  1  Starkie,  439.  '  .     .  . 

152.  A  general  receipt  on  the  book  of  a  bill  of  exchange  i^mima 
ja(;ie  evidence  of  its  having  been  paid  by  the  acceptor,  and  win  not, 

of  itself,  be  evidence'  of  a  paynient  by  the  drawer,  though  it  is  pro- 
clucedbyhim.  Scholey  v..Walsby,  Peake,  25. 
,  15S.  In  an  action  against  the  maker  of  a  ^ note  lridorse<i  to  .the 
.plaintiff!  after  it  became  due,  the  indorser's  letters  are  not  evjydepcie  jto 
impeach  the  ti^saction  under  which  the  plaintiff  became  proprietpr. 
Cl&sam  V.  O'Brien,  1  Esp.  N.  P.  C.  10.  / 

154:.  I^  a  bill  of  particulars  consists  of  two  items,  and  the  plaintiff  9f,  Bill  of  paiticu- 
the  trial  proves  one  only,  he  cannot  apply  money  paid  into  cqurtg;^*  !«"- 
Qcirally,  and  which  only  covers  the  demand  proved,  to  tlt^.oth^r^ 
iloUaQd  V.  Hopkins,  3  Esp.  C.  168.  ^  • 

155.  ]b  an  action  of  debt  on  bond,  an   admission  of  tlie   hai^d-  Bond, 
writing  of  the  attestinje  witnesses,  presumptivelv  admits  the  delivery 

of  the  bond  as  the  defendant's  deed.  MUwara  v.  Temple,  1  Camp. 
875.     ,  .  M 

156.  On  non  est  Jactum  pleaded  to  a  bond,  it  is  not  sufficient  to 
prove  the  execution  by  a  person  who  executed  in  the  name  of  the 
defendant  without  proof  of  identity.  Parkins  v.  Hawksh^wi  2  Star- 
kie^ 23% 

.  157«  To  raise  the  presumption  that  a  bond  has  been  satisfied,  there 
must  be  a  lapse  of  the  full  period  of  20  years  from  its  becoming  for- 
feited'; unless  there  be  some  additional  circumstance,  as  an  interme- 
cjiiate  settlement  of  accounts  between  the  parties.    Colsel  v.  Budd, 

1  Cam]^27.  .        / 

^  158.  Indorsements  on  a  bond  acknowledging  the  receipt  of  interest 
on  j^yment  of  part  of  the  principle,  are  not  evidence  against  the 
obligor  to  prove  that  the  bond  was  on  foot,  without  shewing  that 
Aej  were  on  the  bond  recently  after  their  dates,  and  at  a  time  when 

Sieir  purport^  was  contrary  to  the  interest  of  the  obligee.  Rose  v. 
ryant,  sCamp.  321. 
,,  \jS9»,  Payment  of  money  secured  by  bond,  is  not  to  be  presumed, 
altqbugh  moire  than  20  years  have  elapsed  since  an  acknowledgement 
i  ^y  sum  was  due  upon  it,  if  the  obligee  ever  since  that  acknow- 
p)en)fini1ias  resided  wroad.  Newman  v.  Newman,  1  Starkie,  101. 
.^,  .Jb.,  A^^wril^'*?  receipt  for  goods,  is  evidence  of  the  contract  Carrier. 
pet^f^  ^lumself  and  the  owner.  Samuel  v.  Darch,  ^  Starkie, 
60. 

.^^C^^In^jm^piut  against  a  carrier  for  the  non-deliveir  of  written 
yfffnfff^tg^,il:,i9^not  necessary  to  prove  a  notice  to  the  defendant  to 
CTSHM^  V^!&  )>efore'  giving  parol  evidence  of  their  contents.   Jolley 

Ib^^jW&SP!  9?f,  2c<udent  happens  to  a  stage-coach  carrying  more 
passengers  than  is  allowed,  it  shall  be  ascribed  to  that  cause.  Israel  v. 

noW*  ic5^^'^  W,^^^*^"^  happens  by  the  breaking  down  of  a  sta^e- 
9gf^^^  li^^O]niierj$.w(iea  sued  must  prove  that  it  was  of  the  requisite 
l)|rfapigtb»,.  nbtwxtbj^aading  there  were  no  more  passengers  than  th^  ^ 
•ilowe^  i^mmben  ,  Israel,  v.  Clark  and  another,  4  Bsp*  C  259. 

164.  In  an  action  agmnst  the  proprietor  of  a  staee-cpa^h  for  ne- 
ffHgence,'  wh^eby  the  coach  broke  down,  and  the  plaintiff  travelling 
^  D  d  2  by 
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by  it  as 8  mtyi^er,  wat  biirt ;  to  proTe  oe^y^sepce,  U  kmimdjMe 
enougb  to  give  evidence  of  the  coach  having  broke  aovii;uoin 
which  Degllgcx^e  wiO  be  ioferred.  Christie  v.  Grjrgs>  2  Campbell^ 
79. 

165.  In  an  action  against  a  carrier  (or  n^ligence,  the  defendant  can- 
not read  In  evidence  an  advertisement  in  a  new^aper,  bj  whici^  he 
Hmits  his  responsibility,  unless  be  first  proved  that  tlU  plaintiff  wm  in 
the  haliit  of  readii^  that  paper.  But  temUe  an  advertisement  ia  the 
gazette  may  be  read  without  such  preparatory  proof;  though  wiitiout 
It  ther  evidence  is  weak.  Leeson  v.  Holt  and  otbei%  I  Starkie, 
186. 

166*  In  order  to  affect  one  who  sends  goods  by  a  carrier  with 
notice  of  the  terms  on  which  he  deals,  it  is  not  sufficient  to  shew  tliat 
a  printed  notice  was  exhibited  in  the  carrier's  office  where  the  goods 
were  delivered  h^  a  porter,  although  the  porter  could  read  and  had 
seen  the  notice  if  m  (act  he  had  never  read  it.  Kerr  v.  WiDan* 
2  Starkie,  53. 

167.  In  an  action  against  the  owner  of  a  chartered  vessd  far  ne- 
gligence, in  consequence  of  which  the  plaintiff's  goods  were  lost^  the 
non-arrival  of  the  vessel  at  her  destined  po|:t  is  not  eyenprimdJicU 
^videnc^  of  negligence.    Boyson  v.  Wibon,  1  Starkie,  236. 

168.  In  an  action  against  the  master  of  a  vessel  for  not  safely  con- 
veying goods  to  a  foreign  port,  consigned  to  the  plaintiits,  evidence 
that  die  goods  were  seized  m  another  ^re^  port  by  the  government, 
coupled  with  a  letter  of  the  defendants,  in  which  he  acknowledges 
that  he  is  accountable  for  the  ffoodsy  is  sufficient  to  warrant  the  jury 
in  finding  for  the  plaintifi  witnout  any  further  pKoof  of  the  cause  w 
seizure.  Yarianqe,  Cullen  and  anothei:  v.  M'Alpine»  2  Starkie^ 
652. 

169.  If  a  ship  is  chartered  for  a  particular  voyage,  and  put  up  aa 
a  eeneral  ship  oy  the  charterei;*  it  is  not  enough  to  make  &e  owners 
liable  for  the  non-delivery  of  gooda^  to  shew  Q}bI  they  were  pujb  on 
board  the  ship  to  be  carried  in  this  voyage^  unless  it  he  proved  that 
they  were  received  on  board  by  some  person  appointed  or  authorized 
by  the  owners.    Mackenzie  v.  Rowe,  2  Camp.  482.  ^ 

176.  The  entry  in  the  office  at  Somerset  House  for  liceosin^ 
stage-coaches  is  no  evidence  to  prove  that  tj^e  persons  named  in,  the 
licence  are  owners  of  the  coach.  Strothei;  v.  Willan  and  anot&ef:|,  :^ 
Campbell,  24.  .      ^ 

Clwncicr.  171.  The  general  rule  is»  that  where  a  parttculfip:  frau4,  la  impi^c^ 

to  a  party,  general  evjdence  to  qharacter  is  inadmMble.  *§" 
where  general  character  is  put  in  i/ssue.  t^arrp  v.  HS[9,kf>  ^, 
C.  51*       ' 

172.  The  prosecutrix  of  an  indictment  fpi;  an  asgaujj^  Wi.tb,4|tei^  tp 
commit  a  rape  havine  been  cross  examined  as  to  cr^^s  committf  * 
her  several  years  beiore  the  alleged  o^ence,  evideJ:iG€:  igay  pf  ajS^if^ea 
to  show  ihat  her  character  has  since  been  good.  lUja  G^i  !o£^)f/ff 
making  con^plaii^  of  the  outrage,  and  th^  state  in  whicK  she^fs  '^i^^Ae 
time  ofmakmg  the  complaint,  are  evi4enc^.  althoiji^  theiparticjyars 
of  her  statement  are  not  evidence  to  prove  the  truth  oilier  pyfttfinigj^t. 
The  defendant  may  impeach  her  coaracter  for  chastity  Wi;eiifi?H> 
but  not  hy  particular  evidence^  Re*i  v.  Claykei  2  ^5t^^  ?*i»^.,,  ..i». 
173.^  When  a  witness's  character  is  attacl;ed  in  a  court.,  ot^fik^f^x^ 
the  questions  should  be  confined  to  his  general  condup^  and  tbi^uM 
not  point  at  specific  charge^.    $harp  v.  occ^gi  I  Hol^  54.}. 

^'****'-  n4,  In  f^n  fctiou  $)r,a  pen^J^y  agunst  the  nu^t^  aC.f«,  vj^s^^f^"^ 

,  '  '  "     *     tic 
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thp  Aetnet^  of  a  licket  before  the  arrival  of  the  ye&iel,  ttecof^y  of.  tt^ 
certificate  delivered  to  the  clerk  of  tlie  market,  de8C"'bmg  tbe  il^f^- 
dant  a^  mafiter  of  the  vegs«l,  U  not  sufficiest  evidence  to  prov^  a 
eeadpg  by  iJie  defendant.  But  j«7i£/r>  a  eendinaby  hin.would  be 
pregumed  on  proper  proof  tliat  he  wbe  master  oiwe  *easet.  All<^f|Bd 

V.  Halliwell,  1  Slarkie,  117.  . ,  .  

.     !?£■  Depoaitiops   taken  under  an  old  commissioa  ajre  jevidewp  ConunliJan. 
witliout  producing  the  commission  itself,  since  it  )([iff,  be  pre^mne^ 
to  be  tost.     Secus,  where  the  coiwnisdaii  is  recent.     B^ley  aojl 
another  v.  Wjrlie,  6  Esp.  C.  85. 

176.  In  an  indictment  for  a  coospiracj^t  evidonc^  la^  be  gifi^  of  Cooipincy. 
^ts  character  and  extent  without  first  fixir^  the  defendants.     Rex  v. 
Hammond  arfd  another,  3  Esp.  C  71d. 

J7V.  in  an  indictmept  for  a  conspiracy,  ailer  haying  $xed  thf  ,4^ 
feiidaats  with  a  joint  design,  the  expreasjons  o/  one,  used  even  .op 
another  occasion,  relative  to  that  design,  are  evidenoa  agaiq^ t  jbV|. 
Rex  V.  Salter  and  another,  S  Esp.  C.  125.  ,'    ' 

178.  To  prove  the  Section  of«  constat le  for  ftw^d,  the  wf^-  Conxibl*. 
mote-book  must  be  produced ;  the  production  from  the  proper  custodj 
of  a  list  of  persons  sworn  in  to  serve,  is  insufficieut.    Undediiil  v. 
Witts,  S  Esp.  C.  56. 

1 1^9.  In  an  action  oa  a  contract  against  several,  it  xwut  be  prinett  Contnct. 
to  be  the  contract  of  all  against  Uiose  who  dispute  it,-  notwithst«>^ng 
some  have  on  the  record  acknowledged  themselves  parties.    Graf 
and  another  v.  Palmers  and  another,  1  Esp.  14.  P.  C.  laS. 

180.  An  agreement  to  employ- the  plaintiff  in  a  particular  Bituatitw 
cannot  be  inferred  from  a  direction  upon  a  letter  addrossed  by  the 
defendant  to  the  plaintiff  in  that  character,  the  letter  itself  reluttng^^) 
the  quantum  of  salary  only.     Chiodi  *.  Waters.  1  Sttvki%  SS& 

181.  iTie  official  letter  of  the  commander  of  a  convay,  to  the  ad-  Conroji 
'miralty,  at  the  end  of  the  vogage,  seems  good  evidence  of  thefaotf 
therein  stated  respecting  the  snips  upder  convoy.       Watson  vod 

;*nfe  V.King,  4  Campbell,' 275.  .    . 

I8£  A  written  notice  may  be  proved  by  a  duphcate  originML 
Gotiib  V.  Banvers,'!  E«p.  C.  ^55. 

.183.  In  an  action  on  an  attorney's  bill,  though  the  plaintiff  capppt  Copj. 
produce  parol  evidence  of  the  contents  »f  the  oA\  delivered,  withovt^ 
giving  notice  to  produce  it,  yet  a  copy  made  out  at  the  saipa  Um> 
and  proved  to  he  correct,  is  sufficient  evid^ce.    AndeuoD  v,  iifitys 
^  ^.  d.  fW,  ^  C.  2  B.  and  P.  237. 

1^  A  written  notice  may  be  proved  by  a  duplicate  oiigina]. 
SurteesLaw  v.  Hiibbard,  1  Esp.  C.  903. 

,  185.  A  copy  of  a  letter  containing  ifotfCe  that  a  bill  has  b«ea  dis- 
lifinatired  is  not  admissible  as  evidence  of  the  &ct  without  ootice  to 
^FO<tuce  the  original.     Langdon  v.  Hulls,  5  Esp.  C.  156. 

,186.  l%e  duplicate  of  a  writing  token,  from  the  autograph  at  ot^ 

iippre""' —  ""'■ if  a  copying  machbe,  cannot  be  rwtd  in  evi- 

'depce  tfodin  v.  Murray,  3  Campbell,  228'. 

"  iSj  a  partnership  constituted  by  deed,  a  notice 

^at  I  ncd  by  the  parties,  fOr  the  purpose  of  boing 

Ibsert  e,  is  sufficient  evidence  of  tbe  disGohition  fur 

■n  pi  e  parties  signing  it.    Doe  ex  dam.  Waitbinan 

aafo  ::ampbeU,  S73,  S.  C.  l  Starkie,  181. 

"■    Ist  Dof  that  duplicate  notices  of  the  disfaoDOUi^of 

ablU  i  that  a  letter  was  delivered  to  the  defeodant 


upoii  the'  dishonour  of  a  bill,  together  with  proof  of  notice  to  pro 
1>  d   3  duel 
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duoe  the  letter  ao  delmrad,  as  cootainifig  nonite  o£  dub/onmfy  w 
evidence  {on  default  of  production)  that  the  defendant  had*  notpce. 
Ruberu  V.  Bradshaw^  1  Starkte»  28. 

>89.  A  copy  of  a  letter  containing  notice  of  the  dishonourer  a  hiH 
is.  adnisstfole  without  notice  to  produce  the  orighial.  Roberts. t, 
Bradsbaw,  1  Starkie,  28. 

190.  If  «  copy  of  any  document,  which  itsdf  is  net  evidencaiat 
eonsnon  law,  be  aoade  evidence  by  act  of  parliament,  a  oopy.mual  be 
produced,  and  the  original  is  not  made  admissible  evidence  by  im* 
plication.    Burden  v.  Rickets,  2  Camp.  121.  n, 

191.  On  a  trial  at  law,  an  examined  copy  of  the  plaintiff's  maw<* 
to  a  biU  in  equi^  may  be  read  in  evidence  against  him,  widiout 
•produci]^  the  onginal*    Hod^kinson  v.  Willis,  3  Campbell,  401^ 

190.  'Die  memorial  of  a  registered  conveyance,  the  original. befaig 
in  the  defendant's  possession,  is  not  evidence  for  the  plaintiff  unless 
notice  has  been  given  to  produce  the  original.    Molton  v  Harris^ 

2  Espw  C.  549. 

193.  Examined  copies  of  entriea  in  the  Bank  books  are  godd  evi- 
dence to  prove  the  transfer  of  stock.  Marsh  v..  Collnett,  2  Esp. 
a  €65. 

194.  An  examined  copy  of  entries  in  the  court  rolls  of  a  manor, 
is  evidence.  Doe  ex  dem.  Churchwardens  of  Croydon,  v.  Cook, 
5£sp.C.  221. 

195.  Where,  by  the  laws  of  a  foreign  country,  as  of  France,  the  ori- 
ginal bill  of  the  sale  of  a  ship  is  deposited  with  a  public  officer,  and  a 
notarial  copy  given  to  the  vendee,  such  copy  is  evidence  here  of 
ownership.    Woodward  v.  Larking,  3  Esp.  C.  288. 

196.  A  copy  of  a  judgment  in  the  supreme  court  of  Jamaica,  made 

3f  the  chief  clerk  of  Oie  court,  is  not  recehable  evidence  here, 
thoug^h  it  appears  that  such  copies  are  usually  received  as  evi- 
dence in  the  island  of  Jamaica,  Appleton  v.  I^rd  Braybitxiky  2 
Starkie,  6. 

197-  It  is  sufficient  proof  of  the  copy  of  a  record  that  the  oriffloal 
was  read  to  the  witness,  and  that  the  copy  agreed.  M'Neil  v.  Pier- 
chard  and  apother,  1  Esp.  C.  263. 

198.  To  prove  an  examined  copy  of  an  Irish  judgment,  it  is  not 
enough  for  the  witness  to  say  that  he  examined,  the  copy  with  a 
record  produced  to  him  in  the  room  over. the  Four  Courts  at  DuUim^ 
where  the  records  of  the  superior  Irish  courts  are  kept,  without 
seeing  whence  the  record  in  question  was  takeuy  or  knowing. the 
person  who  produced  it  to  be  an  officer  of  the  court.  Adamthwaite 
V.  Synge,  4  Campbell,  372.    S.  C.  1  Starkie,  183. 

199.  Evidence  that  the  plaintiff  in  an  action  for  pirating  amuaicai 
work  acquiesced  in  the  defendant's  publication  of  it  six  years  w>, 
does  not  prove  that  the  plaintiff  has  transferred  his  interest  in  m 
copy-right.  A  receipt  given  by  the  plaintiff  for  modey  receive4ib|! 
him  as  the  price  of  the  copy-right  wm  not  preclude  the  pllantiff  IVpm 
maintaining  the  action.    Xatour  v.  Bland  and  another,  2  Stark.  38&i 

200.  The  seal  of  a  corporate  body  ought  to  be  proved  by  a  vijtness 
acquainted  with  their  impression.     Dr.  Moises  v;  Dr.  Thofnteii^ 

3  Esp.  C.  4.     S.  C.  8  T.  R.  303. 

201.  It  is  not  necessary  to  prove  the  sea!  of  a  corporation  in  tbt 
same  manner  as  the  seal  of  an  individual,  that  is,  by  producing  a 
witness  who  saw  the  seal  affixed  to  the  identical  instrument ;.  but 
when  an  instrument  purports  to  be  under  the  seal  of  a  corporation, 
it  will  be  sufficient  to  show,  that  the  seal  is  the  official  sw  of  the 

corporate 
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«  202.  Thecounlerpanofa  lea8e,puvpordngto>liaM6b8cnexsoitte^  Counterpwt. 
f^y^a  leseee,  «f  a  leaae  gnuueck  by  the'mortgagoc  iiL'ooit}iiDction  t«ith< 
th&i9MPitgige6*oC  cecUun  pramises,  cannot  1^  read.' in  endcnte  aa 
a^nat  one  who  derives  title  under  the  moitgagee^  witbmit  -  aoarii^ 
^idenceMrf  the  execttlion  of  the'oridoal  lease  (^ch  has  beeo^last) 
by  tbe*ln^i3lga§ee.  B^t  proof  that  Uieorigmal  -lease 'waasigaad  by 
the  Hi*^r|^ag«e^  the  subsoribiiig  witnesses  ikot  being  knowliy.iwlMffId 
be.  sufiieieat  to  warrant  the  reading  of  tbe  counterpart..^  Doa-exi 
dem*' eiaik  t^.  Tra^d»  1  Starkie»  »]. 

'/•SOS.'  In  an  action,  on  a  covcaaat  byihe  defeodanty  tO'payitbe  Covenant 
amoiiM  of  all  (bills  drawn  by  him  and  accepted  by  the-  plahHiC  'it  \*^ 
aiifficiont^  for  *  the  latter  to  produce  the  bills  drawn  by  ue  defendant, 
without  going  on  to  prove  payjnent  of  such  bills.  Gibbon  and  otliers 
rv  l^ettherstonhaugh,  1  Starkie»  285.  .  . 

.  204.  The  custom  house  copy  of  the  searcher's  report  of  the  cargo.  Custom  houtc. 
i$i«yidenc&.    ^hnspn  v.  Ward,  6  Esp.  C.  47.  ) 

-205.    A  shipping  entry  at  the  custom  house,  although  to  some . 
purpo^eb  a  public  document,  is. not  evidence  to  affect  the  person 
(friiose  duty.it  was  to  cause  the  entry  to  be  mad^)  cirimiiuilly ;  the 
materials  finom  which-  the  entry  was  made  by 'the  proper  officer  having 
been  accidentally  destroyed.    Hughei^  v.  Wilson,  1  Stankie,  179.' 

•  206(1  A  plaintiff,  in  an  action  of  trespass  for  breaking  and  enteriag  Draiasw. 
his  housC)  may  give  in  evidence  a  consequei^tial  .injury  to  his  wife, 
not  as  a  substantive  ground  of  action,  but  to  show  how  violent  the  - 
diefendant's  conduct  was.    Huxley  v.  Bei;g  and  others,  1  Starkic, 
98* 

297.  In  an  action  against  the  captain  ef  an  Bast  Indiaman  ibr 
assaulting  a  gunner's  mate  aboard  the  ship,  and  causing  him  to  be 
flogged,  it  is  not  competent  to  the  plaintiff  to  give  evidence  as-  to  his 
iUmiiy  and  connections,  unl^sa  they  were  known  to  the-defendant  at 
the  -time.    Rhodes  v.  Leach,  2  Sftatkie,  516.- 

'  208.  The  production  of  lettei3  of  administration  is  not  of  itself  Death, 
proof  that  the  party  is  dead.     Thompson  v.  Donaldson,  S  Esp.  C.^ 

es.  '  'v  •    •    •    • 

209.  If  tlie  defendant's  hand«writing  to  a  deed  is  proved,  the  jury  I>m(1* 
amy  presume  tlie  sealing  and  delivery.  Grellier  v.  Neale,  Peake,  146. 
''^/lO^  If  in  debt  on  bond,  the  defendant  sets  out  the  condilion-on 
oyer,  which'  appears  to  be  for  the  p^fonnance  of  covenants  in  a 
dettd^  tharef  is^auerwards  judgment  on  demurrer  for  the.plainti^  the 
execution  of  tlie  deed  need  not  be  proved  (m  the  writ  of*  inquiry. 
OMt^'y^  9ybot,  1  Esp.  N.  P.  C.  157. 

':^  K'  TheTtile  thai  a  deed  of  thirty  years  old  may  be  read  witiibut  > 
pmof  of  exiieniptionf  is  without  exception,  but  has  this  limitatioii, 
ttiki  wiiore^  relative  to  land,  possession  has  accompaniied  it ;  where  < 
ifl^g^oftif,  shnt  it  has  come  out  of  the  proper  cust'o^.    The  Corpor- 
afion  of^Chblsaa  Waterworks  v.  Cowper,  1  Esp.  C..§75. 

'-2III2;  Where  to  qxeuse  die.  profert  of  a  deed  it  is  averred  to  have 
been*  lost' or  mislaid,  and  the  averment  traversed,  it  must  he  prawed^ 
that  a  seftrch  was  made  where  the  deed  was  most  likely  to  be  found. 
B^kford  v.  Jackfop,  1  Esp.  C.  9S7. 

^  .:91^^'^A  deed  of  thirty  years  old  may  be  read  without  proof, 
though  the  subacribing  witness  b  in  court«  .  Anon.  2  Esp*  C* 
6WJ. 

214f.   A  deed  alleged  in  a  plea  to  be  lost. by  time  and  accident,.. 

Dd  4  may 
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Qity  bi  gineii  ia«ridBi)«e^  i^  hsvil^  b^en  Idrt  «t  ilie  tape  rf  pltailittg/ 
it  ia  found  before  trial.    Hawley  v.  Peacock,  2  Camp.  557. 

245*  Where  iasue  U  moed  ea  tioii  tttjbekimj  tuoxat  evidtoce 
iQM«t  be  giten  ef  the  kudtitv  of  the  pevty  evteetiiig  ibe  4eed» 
wbid^iaaot  to  be  preHmied  Mm  ita  haideg  bcei^  ezecoted  b^» 
peraon  aa  bia  naH»  « the  pretence  of  the  attaatbg  witpeea^  whawta 
unaoquainted  witk  him.    Middletoa  v«  Sandibrd,  4*  Caanp.  S#. 

21^  If  a  hoed  be  dedeead  upas  as  the  joiet  bond  of  the  defend* 

ant  and  tvra  olber  penewy  and  the  dciandaae  pleads  that  it  ■  not 

hii^  deed»  aft  the  Isnal  it  iaonly  neccMary  to  prove  that  the  bond  waa 

executed  by  the  defendant.    Middletoa  ▼.  Shuidierd>  4  Ciuttp.  S4. ' 

DeniMid*  91 7^  Whene  to  debt  en  bond  conditiened  fbr  the  payment  df  a 

mua  of  money  <m  demand^  the  defimdant  pleads  that  no 'demand  waa 
madaw  upon  which  iaiue  ia^  joined,  die  plantiff  mnst  prove  an  espnna- 
demand  betee  action  breughft.    Carter  v.  Ring,  3  Camp.  459* 

218.  If  the  material  parts  only  of  an  examinafeien  are  token  do«n» 
and  they  are  afteiwaada  read  eter  to  the  party,  admitted  b^  lMu*to 
be  true,  and  aignedy  they  are  evidence-  against  Ihrk    Milivasd  ▼• 

^  Forbes,  4  Esp.  C.  172. 

219.  Thedepositwn  ef  a  witness  taken  dmm  at  the  ttiai  ia  «ii^ 
deuce  agwnat  him,  though  the  examination  was  stopped  short,  and 
so  the  witness  nievented  expk^ning  himself  as  he  might  psstihly 
have  dene.    Cotlett  ▼.  Lord  Keith,  4»  Esp.  C.  21^ 

.220.  If  a  witness  who- has  been  examined  in  a  fbrmer  action  b^ 
tween  the  same  parties,  and  wheve  the  point  in  issue  is  the  same  aa 
in  the  second  action,  is  since  dead,  what  he  swore  at  Ae  trial  m&f  be 
proved  by  (Aie  who  heard  him  give  evidence*  Stratt  v.  Banmgdon 
and  others,  5  Esp.  C.  56. 

221.  A  part^-  making  use  of  interrogatories  on  which  a  witness 
has  been  examined,  if  lie  afterwards  wishes  to  abandon  a  partienhHr 
iqtorxogatory,  must  abandon  all.  Wheeler  v.  Atkins,  5  Esp.  C.  ^16. 
:  222^  The.  depositions,  taken  (under  an  order)  in  an  insurnhee 
cause,  of  the  captain,  who  is  a  part-owner,  and  to  whose  deviation  the 
defendant  ascribea  the  loss,  are  inadmissible  for  the  plaintiff.  Taylor 
v«  M'Viccar,  6  E^  a  27. 

22S.  Depositions  taken  under  a  commission  may  be  read  withont 
pVQof  ef  the  bill  and  answer.  Bayley  and  another  v.  Wj^ie,  6  Esp.C. 
85. 

224.  The  depositions  oS  a  witness  about  to  sail,  ^cnmined  on  in- 
terro^gatonaa  under  an  order,  and  who  has  sailed  on  the  voyage, 
may  be  read, ^though  he  has  since  put  back  fWim  foul  weiUlwr. 
Fonsick  v.  Agar  and  others,  6  Eip.  C.  92. 

225.  A  copy  of  depositions  swora  at  a  judge's  ehamberSf  deli^srcd 
ont  by.  his  clerk,  and  attested  by  his  signature,  is  acfanissibleendence, 
wJKthottt  proof  of  its  having  been  examined  with  the  origmal.    Dun** 
can  V.  Scett,  1  Canip»  101. 

206.  If  a  witness,  examined  upon  interregatories,  refers  toe  wrhingf 
itself  not  evid^ice,  as  containing  a  statement  of  the  foots  to  which 
he  is  interrogated,  this  writing  maybe  read  aa  part  of  hid  deposition. 
Falooner  v.  Hansen,  1  Oaae^*  171. 

227*  What  is  sufficient  evidence  ef  a  wttneas  bmng  abroad^  to  let 
in  his  examination  upon  interrogatories  ?    1  Camp^  172; 

228»  Upon^the  trial  of  an  efectment  respeoting  limch  acre,  between 
^.  and  jBI,  in  which  it  was  necessafjr-lbr  i^..  to  prove  that  he  was 
die  lejptimate  son  of  «/•  S«;  A^  after  proving  by  other  evidence  that 
«/.  S.  was  his  reputed  fiiUier,  o%red  to  give  iifi  evidence  a  depositien 
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ia  order  to  perpetwie  .tealinMiny  U  the  alleged  fact  di^mted  by 
C*  Dn  that  he  was  the  legittamte  ton  of  J^  ^  in  w)|ieli  character 
heiilftinwil  an  estite  m  temamder  m  ttMeacre,  which  .wa»  aleo 
ohaoMd  ia  vemaaider  by  C.Dm  &  the  defandant  in  the  efectment 
did  nati  cIbbi  ii&d^ma't  mdar  either  Am  or  C.  i)«,  4he  ^untiflT  and 
delendaai  in  the  cfajnoery  sait.  HeU  by  thi^  judges  (Grahain  B. 
diewarifiiH).  iiiat  aeeordtag  ta  hmv  tha  4cf oeitiaa  of  J,  S.  coi^^  not 
be  received  upon  the  trial  of  such  ejacUmeat  against  B.^  at  evidence 
o£  deebvattans  of  .A  &»  the  alleged  ftthev  in  natter  of  pedigfee. 
Berkeley  FiaerageCaae,  4  Camp.  401 » 

^9.  in  ankr  lo>  warrant  the  adndtsiaw  of  a  depotitba  of  the  de- 
ccaaed  againtt  tha  ptiBarr  aai  9m  indicliaenl  lor  BMardar,  it  is  mot 
necessary  that  the  prisoner  should  have  been  present  theyidiole'of 
the  tinx&4miagyAMii  the  depositiom  waa  lakea,  the  dcyoaent  having 
hcoi  ae^aiam'  ia  the  pncsenoe  af  the  prisoaer,  and  the  part  of  the 
depaaitiofa  wiaoh  had  afceadyhatia taken,, hawng  been,  read  aver  to  the 
prisoner,  and  sworn  by  the  deponent  to  be  true.    Rex  v.  Smithy 

S9Q..  Whenva  witneaaia  exanftlaed  o»  iolarsogatones  by  the  plain- 
tiff, and  cross  interrogatories  on  the  part  of  the  defendant,  although 
it  dioalkL  appear^  when  haa  evtdeaeeiaread  at.  the  tiial^  that  he  wasan 
intcoasted  witness^  aad  oaght  to  haor a  been  ideated ;  hia  evideaca 
natwithstaBding  naif  be  itead^  witheot  proving  him  t^  have  beeare^ 
leaaed  onevaooa  to  tuab  eauaninatiaii.  The  ab|acti<M.  it  too  late  at 
the  trial;  and  thotid  haye  heen> aiade  at  the  tinie  he  waa  exaniiied* 
Qgh»  v.Pakciti,  1  BMt^4a5.  • 

^1.  ia  a  tcieft  fbrmunder,  tha  depasitHHi  of  the  daaeated  slioald 
ba>  taken  aa  the.prctaBoe  o£  ths  prisonet;  bat  if  sufih  dapoakion  hef 
taken  in  the  absence  of  the  prisoner,  and  afterwards  be  Dead  over  t» 
the*  deceaaed  in  tha  paasanee  of  the  pnataeri  aad  the  deceased 
aaaaDlata  the  tnrtb  or  it,  tbia  wHl  make  the  .dapasitioa  evidence 
aganat  the  prisoner.    Eeac  v«  Smith.  1  Holt,  614. 

4SS.:  It  saeia  tfwt  an  .eccleaiastical  tentenca  of  divorce  a  mensdei   Divorce. 
toroy  is  sufficient  evidence  of  a  separation  without  proof  ci  the  libel 
and  other  ipcaceadingi.    %ihaauv.>Gtch,  1  Esp.  N.  P.  C.  6.  . 
. '  Sd8i»  'Whctiier  a  daofaaiation.  made  by  a  penaa  in  artieuh  mortisj  be   pyuig  dtdan- 
receivable  or  not  in  etidence^  ia  a  quaation  lor  the  court.     Rax  t.  ^'^' 
Haoka,  I  Staakse,  $SL     -. 

284.  Thepractiea  of  the  eodeaiaatica}  court  w  matter  of  fact  to  be   Ecc^»>»fcical 
|ti«mdbyevidsDcavaadlefttettejufy«    Baaasam  v.  Sir  W.  Scott,   ^"'^ 
S  Gamp.  $88.. 

285l  Upon  an  indictment  for  perjury  befete  a  sunragate  ia  the 
eadesiaaacalooaart,  the  fast  «f  the  peraan  wbe  adoaiaisteeed  the  oath 
laaraag  actaiia»a  aaraegate,  ia  aaffieient  jmmd  Jaeie  evidepoe  of  hia 
being  duly  appokiled,  and  havings  amthon^  le  adimawler  the  oath. 
Bat  M  it  apDear  tliat  ^le  aavrogate  waa  appoinfted  contrary  to  the 
coDoai,  wfaudtraeairet  that  no  jodiciai  act  ahaB  be  apeeded  by  any 
ecclesiastical  judge,  unless  the  presence  of  the  registrar  or  hia 
deputjr,  or  other  pefaona  by  biw.  aaloared  in  that  behaH»  his  appoint- 
laalitiaaaaifiity,  and  the  aaaoreHt  that  he  had  aaXiitority  to  adnu^ 
niaasr  the  oath-ia  nayariwuL    Aax  vs.  Ven^t,  Ea%.  S  Camp.  462.  . 

Si^  The  ilwniwii  m*  i^actmant  ia  m  fctiaa  only ;  theaefore  the  deed  Ejectmeut 
by  which  a  cavpoTatio&  are  atated  to  have  teniaed  need  not  be 
paaved.       Farl^  eit  deaw  Covpoaatani  of  Cantecbory   y^  Waod, 
»  Stp«  JS.  P.  €•  198. 

237.  A 
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237.  A  notice  to  qiut  on  a  particular  day,  hpritnd  Jacte  ^vidience 
$flim iMfii^^  &oiq  tnat  day.     Doe  ex  detn.  Matthewson  v.  Wri^U 
urn*,  i  £sp.  e.  7f    Bat  aee  2  Camp.  S87.  647 ;  IS  East,  405. 
hiH^  Woere  ^  eiectment  10  brought  upoaa^irooiiro  for  re-entry  for 
a^gf^hfgi  9r  nvdexleUin^  it  is- sufficient  for  the  Jessor,  In  the  first  in- 
arfj^QQe,  ]^  pfoye  that  a  third  person  is  upon  the  premises  acting  as 
tsn$fd ;  wd  it  li^s  widi  the  defendant  to  show,  thai  such  third  per»oii 
was  not  in  possession  as  under-tenant  or  assigneer      J>oe  ex  denu 
WnMy  Ym  ^iokafby,  5  Esp.  C^  4. 

wr2^:  In  ejectment  by  devisees  of  comrhold premises,  to  prove  the 
aitol9^iQP  of  the  lessors  o£  the  plaintiff,  it  is  not  only  necessary  to 
pif Qve.>y  the  Court  RoUs^  that  persons  of  their  names  have  been  ad- 
mitted, but  evidence  must  be  given  of  their  identity.  Doe  v.  Smith,* 
lrC«np,  106. 

M^f).  .In  ejectdient  by  one  tenant  in  common  against  anodier,  it  i». 
i^0fll9ai;y  either  to  prove  an  actual  ouster,  or  to  produce  the  consent ' 
rule  to  confess  lease,  entry,  and  ouster..     Doe  vl  Cuff,  1  Camp. 

:  (24^1.  AAOtice  to  quit  is  not  pf  itself  primdjacie  evidence  of  the. 
p^i^d  <^f  the  year  when  the  tenancy  commenced.       Doe  v..  Calvert, 
2  tCamp.  388* 

242.  A  notice  was  given  on  the  22d  of  March  by  a  landlord  tohiff^ 
. ,  :  „    tenant*  to  quit  at  the  expiration  of  the  current  year.      A  declaration 

in.ej^tment  laying  the  demise  on  the  1st  of  November,  was  on  the 
16th  of  January  following  served  upon  the. tenant,  who  at  the  time . 
mifde  no  objection  to  the  notice  to  quit,  but  said  he  should  go  out  as: 
80^  as  he  could  fit  himself.  This  held,  to  be  primU  Jacie  evidence 
that  the  tenancy  commenced  at  Afichaelmas,  and  was  detemiined 
before  the  day  of  the  demise.  Doe  and  Baker  v.  Woombevell,. 
2  Camp.  559. 

243.  If  a  notice  to  quit  is  served  personalljr  on  the  tenant  in  pos- 
session* and  he  makes  no  objection  to  it,  this  iB-primd  Jkcie  evidence 
to  be  lefl  to  the  jury,  that  the  tenancy  commenced  at  the  season  of 
the  year  ivhen  the  notice  to  quit  expired.  Thomas  v.  Thomas, 
2  Camp.  647. 

244.  In  ejectment  upon  the  assignment  of  a  term  to  secure  an. 
annuity)  a  proper  memorial  of  the  annuity  deeds  will  be  presumed 
till  the  contrary  is  shown.    Doe  v.  Mason,  8  Camp.  7. 

245.  In  ejectment  by  an  executor,  it  is  sufficient  primdjacie  evi-, 
denoe  that  the  testator  had  a  chattel  interest  in  the  premises,  to  put 
in  the  defendant's  answer  to  a  bill  in  eouitv,  stating,  that  he  believed 
the  testator  was  possessed  of  the  leasenold  premises  in  the  hUl  meti-* 
tioned.    Doe  v.  Steel,  8  Camp.  115. 

946-  In  ejectment  where  the  defendant  comes  in  as  landlord,  it  is 
necessary  to  shew  that  he  is  in  the  receipt  of  the  rents  and  profits  of 
the  premises  to  which  the  lessor  of  the  plaintiff  ^akc^  title,  ox  that, 
theditclanition  in  ejectment  was  served  upon  the  tenant  iii  po^^^s^n 
of  l^ese  premises.  Fenn  ex  dem.  Phillips  v.  Cooke  di!ia  another^ 
8^G«np.512.      ^  ;      ;  ,'     * 

247.  In  ejectment  where  the  defendant  con^s  in  as  lai^lpM,' i(ii~ 
cimnect  him  with  the  premises  to  which  the  lessor  of  m^^pla^piT 
i^jikes  titlei  it  is  enough  to  show  that  the  declaration  in  ejectt^^t 
waS'Serv^upon  the  tenant  in  possession  of  these,  premiis^    tfSe  ifW 
denw  Schofield  and  others.v.  Alexand^r^  8  Canip..516.  ] 
<.-248.  In  ejectment  for  a  house. to  show. that  it  is  situate  in  llie 
pAijsh  mentioned  in  the  declaration,  it  is  ;irm(£^ci^.  evidence,  that 
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t^e  placejin  Tfhich  it  staiuiB  i&  watched  by  the  Watchmen  of  that 
parisl^V    Doe  ex  dem.  Gunson  v.  Welch,  4  tamp.  264, 

^9.  tn  ejectment  on  a  clause  of  re-entry,  in  c^e  the  teinant  should 
assign,  let  over,  or  otherwise  let  the  demised  premises,  it  it  nid  bM^ 
cient  to  prove  the  defendant  a  stranger  in  possession  of  the  demi^d 
premises,  and  his  declaration  that  tliey  were  demised  to  hito  l)y 
anotlier  stranger.  ,  And  such  evidence  would  not  be  sufficient^  eveil' 
if  the  tenant  had  covenanted  not  to  part  with  the  possession.  Doe* 
V.  Payne,  1  Starkie,  86.  ,     /       . 

*   250.  A  title  having  been  proved  in  A.  who  continues  in  possessionr 
from  1809  to  1814,  and  from  whom  the  lessor  of  the  pfamtiff,  in 
ejectment  derives  title  in  1815,  it  is  not  sufficient  fortlie  defendant  to  ^ 
prove  a  bare  possession  by  himself  during  the  year  1814.     Doe  esc] 
dem.  Pitcher  v.  Anderson  and  another,  1  Starkie,  962. 

251.  A  lessor  in  ejectment,  who  claims  title  as  a  purchase  'flrofai 
the  sheriff  who  sells  oy  virtue  of  ft  Jleri  Jacias,  at  tne  suit  of'^h 
lessor,  must  prove  the  judgment  as  well  as  the  writ.    Doe  dem;  Bitmd   ' 
y.  Smith,  2  Starkie,  199. 

252.  In  an  ejectment  for  premises,  where  the  lessor  of  the  plaintiff 
is  party  in  the  original  action,  in  which  the  execution  iissaes,  he  is 
bound  not  only  to  produce  the  writ  of  Jieri  JhciaSf  under  wftich  the 
sheriff  has  sold,  but  likewise  the  judgment.    Bland  v.  Smith,  1  If  oh, 
589. 

253.  An  entry  by  a  clerk  or  servant  cannot  be  received  as  evidence'  Kntritiw 
of  the  fact  it  records,  though  he  is  not  amenable  to  the  process  of  the 
court.     Cooper  v.  Marsden,  1  Esp.  N.  P.  C.  1. 

254.  If  an  entry  is  made  by  a  shopkeeper  in  his  book  of  'the  ddi^ 
veiT  of  articles,  which  entry  is  in  tne  usual  course  of  his  business, 
and  inspected  by  a  clerk  shortly  after  it  was  made,  who  himsi^  saw 
his  master  deliver  the  goods,  the  entry  may  be  used  to  corroborate 
th^  clerk's  testimony  in  an  action  against  the  shopkeeper  for  them. 
Digby  V.  Stedmanand  another,  1  Esp.  C.  328. 

.^5,  Entries  in  the  books  of  a  tradesman  by  his  deceased  shopman^ 
who  therein  supplies  proof  of  a  charge  against  himself,  are  evidence 
for  the  tradesman ;  otherwise  not.  Calvert  v.  The  Archbishop  of 
Canterbury,  2  Esp.  C.  645. 

,  256.  Entries  by  the  steward  of  a  manor  ot  the  receipt  of  rents  are 
evidence  as  well  in  discharge  of  the  tenahts^  and  of  tne  quantum  or 
nature  of  the  rent  reserved  2^  to  charge  the  steward.  Calvert  v« 
n^e  Archbishop  of  Canterbury,  2"  Era.  C.  647.  -      r . 

•>i57m  Ipan  action  by  bankers,  the  indorsees  of  a  bill  d\eposited  by 
8  ^iis^onper  who  had  drawn  for  the  amount,  entries  by  a  deceased 
clerk  of  payments  made  on  account  of  the  bill,  werie^  refujsed  ak  evi-' 
d^ce. .,  &kes  and  others  v.  Marshall,  2  Esp.  C.707.  .  ' 

•,2o8«  A  memorandum  signed  by  a  person  deceased,  who  bad  been 
o^ner  of  a  copyhold  tenement,  and  had  occupied  a  slip  of  ffarden' 
g^^pund  adjoining,  stating  that  no  part  of  the  garden  ground  belonged' 
to^tne  copyhold,  but  that  he  paid  rent  for  the  whole  of  it,  is  admissmle' 
eVidence  for  the  lessor  of  the  plaintiff  in  an  ejectment  for  this  garden- 
g^pxu^diftp  show  thiEit  it  is  not  a  part  of  the  copyhold  tenement.  ■  Doe 
VjjJdnefiLj  Camp.'S67. 

^^9«  Where  the  defendants  had  acknowledged  that  lliej; had  rebeived 
a  letter  jb^a  particular  date  from  the  plaintiff,  which  upon  aetide  thiey 
did'  not'noauce.at  the  trial,  —  held^  that  an  entry  by  a  deceased  . 
clerk  of  uie  plaintiff  in  a  letter  book,  professing  to  be  the  oepy  of  a 
letter  of  the  same  date' from  the  plaintiff  to  the  defeQdiUit8>  was  ad- 
*  missible 
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niissible  evidence  of  iHe  Contents  of  the  Tetter,  on  proof,  Aat  accord* 
ing  to  the  pUiDtiff^s  course  of  tmslnese,  the  letters  whidh  he  wrote 
were  copied  by  this  clerk«  and  then  sent  off  by  the  post,  anjd  tjEmt  Ih 
other  instances  the  copies  so  made  by  the  clerk  haa  been  cfompared 
with  the  originals,  anu  alMrays  foood  correct.  Pritt  and  others  r, 
Fairclough  and  others,  d  Camp.  305. 

260.  Entry  of  the  deceased  clerk  of  a  merchant  ki  the  letter  Vook. 
rtceived  in  evidence  on  proof  that  it  was  made  in  the  nauaf  counia  of 
business  in  the  merchant's  counting  house.     Hagedoni  v.  Raid, 
"  *    3  Camp.  579, 

^61.  Upon  tiie  trial  of  an  ejectment  respecting  long  acre  between 
£.  and  P.,  in  which  it  was  necessary  for  E.  to  prove  Uiat  he  was  t&^ 
Tegitimate  son  e^  ^,,  the  iS.  fT.  being  at  that  time  dead:  £1  ei&et 
proving  by  other  evidence  that  JV,  was  his  reputed  father,  offered  to 
'  gp[vQ  in  evidence  an  entry  in  a  BiUe,  in  which  Bible  IT.  Bad  made 
aiich  entry  in  his  own  hand-writing»  that  jE.  was  his  eldest  son  ham 
in  lawful  wedlock  from  6.  the  wife  of  ^.  On  the  lat  May,  1?78,  and 
signed  by  W.  himself.  -^Hddy  by  the  iudges^  unanimously,  that  such 
entry  in  such  Bible  (or  in  any  other  boo/k,  or  on  any  other  piece  of 
pa|)ier)  might  be  received  to  prove  that  £.  is  the  legitimate  son  of  W^ 
as  evidence  of  the  declaration  of  fF.  in  matter  of  pedigree.  BerkW 
fey  Peerage  Case,  4  Catnp.  401. 

262.  Upon  the  trial  of  an  ejectment  respecting  ii^  acrcy  between 
JV«  and  P^  in  wUch  it  was  necessanr  for  iv.  to  prove  that  be  was  the 
legitimate  son  of  jf.,  the  said  T*  betn^  at  that  time  dead ;  N,  after 
proving  by  other  evidence,  that  T.  was  nis  reputed  father,  offered  to 
give  in  evidence  an  entry  in  a  Bible,  in  which  Bible*  jT.  had  made  such 
entry  in  his  own  han(t>writing,  that  N.  was  his  eldest  son,  bon)  in 
lawml  weAock  from  /.,  the  wife  of  7*.,  on  the  1st  day  of  May,  17*78^ 
and  siened  by  T*  himself:  and  it  was  proved  in  evidence  on  the  sail 
trial,  that  the  said  T.  had  declared  ^<  that  he  T.  had  made  suoh  entry  for 
the  express  purpose  of  establishinff  the  legitimacy,  and  the  time  of  tfie 
birth,  of  hi^  eldest  son  JST.,  in  case  Uie  same  diould  be  caOedin  qdestlon 
in  any  ease,  or  in  any  cause  whatsoever,  by  any  person,  after  the  d^liffi 
of  him  the  said  T\ '  Held  by  the  jud^,  unanimouslv,  thai  4ucft 
entry  in  such  Bible  (Or  in  any  other  book,  or  on  any  otser  pieoa  of 
paper)  might  be  received  to  prove  that  N.  is  the  leptixniUe  sop  df 
7*.  as  eVrSence  of  the  declaration  of  T.  in  matter  of  pedr^ee,''Httt 
with  strong  circumstanees  of  suspicion  on  account  of  its  particnA^yi 
Berkeley  Peerage  Case,  4  Camp. 401.  ''  \ 

263.  J.  the  holder  ofabiU  deposits  It  with  B.  as  a  conalterpTJbedii;^ 
fpr  Uie  balance  of  accounts  between  them;  B>  indors^  the'  fiOl^jiW 
to  C.  after  it  becomes  due:  in  an  action  by  C  against  A^  if'^^acboWt 
book  is  not  evidence  in  diminution  of  the  balance  betwepr^^iifld^A 
But.MmA2«,  a  contemporaneous  entry  or  declaration  by'  jET.  woiuGTBli 
adpoissible.  And  semokf  C.  is  not  entitled  to  recover  ftcmi'  k.  al&m 
exceeding  the  lowest  amount  of  tibe  baSahoo  sidDk^p^  to^BS 
ttaiofer  to  B.     Collenridge  v.  FarqoharAdn,  1  StutxHe,  'il89J   '^"^ 

264.  A  bill  with  an  indorsement  upon  it ''  Mai-cB  4.  lISHSi'J^Vt^&SL 
a  coby io  C.  JO*'  whidt  mdorsemenf  is  nroved'  ib  bh^Uk  ine  mmd- 
writmg  of  a  deceased  clerk  of  theplaintitf  (whose  duty^^#sift&'Hi^ 
delivered  a  copy  of  Uie  bill)  and  proved-to  fa^ve  extsi^  ^tififtPffiii^ 
of  the  date,  is  evidence  to  prove  the  delivery,  of  the  biK  ^  C^i^^- 
neys  v:  Feck,  1  Stai4de,  404.  i  fi 

.  .265.  A  book  in  which  leased  were  enrollod,  and  whicA'  was  k^  in 
die  office  of  the  auditor  of  the  Bishop  of  Durham ;  (sucl  dmcer 
holding  a  patent  oifice  in  the  county  palatine)  held  to  be  admissible 

evidence 


^jdej^ce  to  suBtAiQ  the  daiou  of  a  la^aee  of  tbe  bishop  of  Qi^^bdmi 
tJ^  orupoa}  and  couatcrpart.  pf  tbe  ica^e  being  lost^  HmaUe  y. 
Hiinjt»TSalt,601.  ,  , 

266»  In  an  action  against  the  dierlfF  (qx  an  escape  on  Ttifisne  pracQ^,  Etcapt. 
a^cupy  of  the  wnt  is  given  in  evidence  bv  tbe  plaintiff,  and  the  dbc^r 
ment  contains  also  a  eopy  of  the  sherl^'s  return :  tbe  defendant,  in 
not  ^entitled  to  have  the  copy  of  the  return  read  aa  part  of  the  4ocu- 
fneiitp.,  Xn  such  an  action,  the  sih^riff^^  feiujcn  of  a  rescue  is  aot  C4^n- 
9}ua*re..    Ad^y  v..Bridges»2Staridc»189.  ^    . 

267.  Tne  examination  of  a  prisoner  before  the  magistrate  previqi^  Ezamination. 
to  his  committal,  purports  to  have  been  taken  on  oatb»    Evidence 
impn  the  trial  of  tne  prisoner  for  felony,. is  i>ot  sdmi^isiblo.  to  «bov 
th^  in  &ct  the  i^anBiQation  wa$  no(  on  oath.    Kex  y.  Smith,  ap4 
o^iothv^  1  Starkie,  24*2.  ,.,,j 

.  26S»  After  the  exaounation  of  a  prisoner  before  a  masistiate,,  up/i^  Euise. 
a  charge  of  felony,  has  been  taken  by  the  magistrates,  cleric,  it  i$ 
read  over  to  lumi  and  he  ia  told  tliat  he  ma^  si|{n  It,  ax  not^^^  ne 
<;hoos^;  having  declined  to  sign  It,  the  examinatu;>n  cannqt  be,f  ^ 
hx  evidence*    Rex  v«  Telicote,  2  Starkie,  483.  •       <    i 

5)69»  The  examination  of  a  prisoner  before  a  magistrate*  who  exa? 
mines  such  prisoner  as  a  witness,  although  he  holds  out  no  threat  or 
inducement,  eannot  be  read  against  him.  Rex#  v.  Wilson,  1  ^oltt 
597. 

.  270.  An  entry  by  A.  at  the  excise  oiEce,  of  premises  for  the  keep- 
ing of  beer  for  h(xne  coiiBum(>tion,  and  exportation  in  the  name  of 
himself,  B.  and  C,  is  conclusive  against  A»  as  far  as  regards  the 
^ovn,  but  is  not  conclusive  with  respect  to  other  parties,  EIUs  and 
another  t.  Watson  and  two  others.    2  Starkie»478. 

27,1  •  To 'prove  a  prescriptive  right  of  fishery  as  appurtenant  to  ^  Fishery, 
manor^  old  licences  on  the  court  rolls,  granted  by  tne  lords  of  the 
4nanor,  In  consideration  of  certain  reats^  to  fish  in  the  locuti  in  quOf  are 
evidence,,  without  proof  of  the  rents  being  paid,  if  it  appears  that 
auch  rents  hav«  been  paid  in  modem  time?,  or  that  the  lords  of  the 
manor  have  exercisea  other  acts  of  ownership  over  tbe  fishery^ 
Epgers  T.  AUent  1  Camp.  SQ&* 

272.  To  prove  that  the  defiandanti  under  process  of  fore^  attach-  Foreign  attach- 
cnentt,ha&  paid  a  sum  of  money  to  a  creditor  of  the  plaintiSr,  the  re-  ™*^"^ 
jsord  of  tbe  cauae  in  the  mayor's  court,  with  an  ?ntry  of  satisfaction, 
10  .conclusive  evidence.    Huxham  v.  Smith,  2  Camp.  19. 

273*  The  record  is  only  primd  facie  evidence  that  the  debt  for 

Sich  itiA  action  was  brought  in  the  mayos's  court,  arci^e  within  the 
itSjoCtbiecity.    Huaham  v..  Smith»  2  Camp*  19. 

,  274)  ^As  well  the  unwritten  as  the  written  laws  of  a  foreign  cbui^try  Fordgn  mat- 
<|i(n<  only  he  p^ved  hg  documents  properly  authenticateo^  not  bjK  <«>^ 
fji|rel,  .  BcAtUinck  ^.  Schneider,  8  Esp.  C,  5&. 
.rt  ^5.  iTb«.  writ^n  law.  of  a  foreign  country  cannot  be  proved  by 
p^ol,    JttuUe  V;  Heiehtmap^  4  Esp.  C  79, 

276.  Tb(^  written  Taws  of  a  foreign  state  can  only  be  proved  by 
i;qpksta:op^c)j  authenticated*    Milbr  v.  Heinrick,  i  Camp*  155^  ^ 

:  ^7-  jfo  pr(4ve  the  acts  pi  state  of  a  foreign  government,  eopv» 
should  hte  producadf.  examined  by  the  public  arpmves  abroadL  Air; 
cbardsiin  v.  Anderson,  i  Camp.  O&t  n^  .        .  .         : 

.  278i.  «A  oo|^  of  the  register  of  a  foreign  chapel  is  xiot  admissible  to 
prove  a  marriage  alleged  to  have  been  solemnused  therein.  leader 
v.Bany,  lEsp.C.35a. 

.27^  ifi^  an  actigin  qv^  aJfor^ignjjJvdgpien^  tbe  jm^lgnaff^  pronouaopd 
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hi  the  trial  must  be  authentictled  by  the  seal  of  th^  foneign  CDOrt; 
or  evidence  must  be  giv^a  that  the  court  has  no  seal;  and  then,  the 
iMdgoient  may  be  established  by  proving  the  signature  of  the  ju^g^ 
Alves  V.  BuDbury*  4  Canip.  28. 

.  .280.  The  seal  of  a  foreign  colonial  jcourt  to  a  judgment  thereini  as 
fr^M  9»  the  hand*wrfttii^^  of  the  judge,  must  be  proved,  Henry  v. 
^dey,  4£sp.a223.;  ^Ca  S£a8t221.  ;.     ' 

^  281.  If  a  colonial  court  possess  a  sealy  it  must  be  used  for  the  pu^pq^e 
of  authenticating  a  judgment  of  the  courts  althou^  it  is  po  t^uoh 
worn,  aa  no  longer  to  make  any  impression.  Cavan  and  upotber  v. 
Stewart,  1  Starkie,  52$. 

.^  .S88*  A  party  here  is  not  boun4  by  a  colonial  judgment,  unless,  it 
appear  either  that  he  was  summoned,  or  it  be  proved  that  he  wtm 
XKBce  resident  within  the  jurisdiction ;  and  it  is  not  sufficient  that  on 
the  face. of  the  proceedings  he  is  described  to  be  an  absentee.  Cainm 
and  {mother  v.  Stewart,  1  Starkie,  525. 
Foigtry.  >  ^J83«  In  an  action  against  the  acceptor  of  a  bill  of  exchange  who 

defends  himself  on  the  ground  of  his  acceptance  being  forged  by  A*^ 
evidence  that  A*  forged  his  acceptance  to  another  bill,  and  abscopded 
on  that  account,  is  not  admissible.    Balcetti  v.  Serani,  Peake^  1424 

284.  Where  a  party  sued  as  acceptor  of  a  bill  contends  that  bb 
name  hes  been  forged,  evidence  that  the  drawer  had  been  guttty  of 
similar  forgeries  is  inadmissible  to  prove  the  fact.  Viney  v*  Bii|i$, 
.l£sp.C.29d. 

285.  Upon  an  indictment  for  uttering  a  forged  bank  notei  knowiog 
it  to  be  forged;  to  shew  the  prisoners  knowledge  of  the  note  men- 
tioned in  the  indictment  being  a  forgery,  evidence  is  adminsibte  ^ 
his  having  a  short  thne  before  uttered  another  forged  bank  note  jsC 
the  same  manufacture,  and  of  a  number  of  others  likewise  of  ib^ 
same  manufecture,  with  his  hand-writing  on  the  back  of  themy  hani^ 
been  in  circulation.    Rex  v.  Ball,  1  Camp.  824. 

Fraud.  286.  In  an  indictment  against'defendants  for  a  Gonmiracy  to  cause 

themselves  to  be  believed  peraemi  of  large  property,  for  the  piypofie 
of  defn^udin^  tradesmen,  tne  prosecutor  may  i^rove  varioas  insfimw 
of  thehr  giving  a  false  representation  of  their  circumstance,  .aaffpiw 
acts  of  the  conspiracy*    Rex  v.  Roberts,  1  Camp.  399«  l    ■?u 

287.  do  the  trial  of  an  indictment  for  ra  fiaud  against  an  f^geBt.of 
government  under  the  control  of  the  treasury,  |a  letter  of  inii<yiy,tjffiif 
addriessed  to  the  defendant  by  the  lords  of  die' treasury,  n^y  bf^irml 
in  evidence,  without  proving  the  coounission  by  which  they  Wffm^^fgj 

^^^  pointed.    Rex  v.  Jones,  2  Camp.  181.  .  .v.I):icrf  aiA 

'^'"V^  ^  288.  In  aii  action  by  the  master  of  a  ship  for  freight .  Af£d€|i^(pra- 

tioQS  of  the  owner  for  whose  benefit  the  action  ip  uromjpyiif  ^^§fh 
^         .    dence  for  the  defendant.    Smith  v.  Lyon,  S  Can^  465.,    ,  ,\  .\^;^ ' 
289^  In  an  action  for  freight,  denude  doi^tp.t^e^gp<;^)|jy|j^4 
stowage  cannot  be  given  in'  evidence  eith^i;  as  a«€Afa^^<>.^flAw^ 
9F  i^  mitiffation  of  damages.    Sieels  ▼.  Davies.i4f^;»|ip,ilflf  j^ofi 

««»•  290.  ATthoiJ^h  it  may  be  a  defence  ta.fm  nqti^u^  %j  Tyy^MliiOT 

jAn^  c.  I4v  that  the  defendant  jobi^  in  ^^ilNOfft^  9«fm^ 
tber,  tie  must  ^ve  atrict  evidence^  thsit  th^pemofi^y  ^^miff4w9  m 
acted  VFas  himself  qualified  to  iuU  gamft.  ^.  (;l«fic^;Hj^^l^9if^^^ 
8Cai9p,328.  -  ♦,  •  kw  .fq 'ir.ra/i^^ 

G«nttc.  29U  TmLotuhn  GwteUe  is  not  evidence  of  the  ouJiL^ryTilPP^Wl^ 

ments  therein  notified :  but  at  the  trial  of  «n  infoonatipni  agap^ANiV^ 
aflScjSc  in.thearmy for  false  musters,  it  ia  sufficient  t^  prpv^fbat .|^ 
acted  in  the  chamcter- mentioned  in  the  information^  vritbouUpiortog 
h^<Cf  mnission  from  the  king.     Rex  v.  Gardner,  2  Camp.  513. 

16  292.  A 
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292,  A  gaaette  is  not  evidence  to  prove  an  appointment  to  a  com- 
lirisfiiou  In  the  army*    Kirx'an  v.  CocRburn,  5  Esp.  C.233. '  "    "    ''- 

293.  The  mere  circumstance  of  a  cheque  beiA^ttisNie  payMi  tt>*A^i  Gift, 
and  of  A.'s  having;  received  payment  of  it,  id  fiot  evidetifce  thM^tNi 
maker  gave  it  to  him.    Lloyd  v,  Sandilandd,  1  Goiir*  p.  15.    • '    '*;'^ 

394.  A  wttnesfi  cannot  depose  as  to  a  hand^wrfting,  hoving'sel^ri^he  Hund  writini^. 
patty  write  for  the  first  time  pending  a  suit,  in  which  the  g&\^^i& 
of  that  writing  is  disputed,  and  with  a  view  to  his  te^thnopV,  with 
the.  party  might  designedly  have  disguised  his  hand.    Stiun^et  v. 
Searle,  1  Esp.  N.  P.  C.  14.  ■    '^" 

295.  Held,  in  an  action  against  the  acceptor  of  albreign  bill,  th^ 
the  mere  opinion,  without  conviction  of  a  witness  who  bnoe  saw'  htft^ 
write  was  evidence  for  the  plaintiff.  Garrells  v.  Alexander,  4  Esp. 
C.  S7.    '  '       ••'•if' 

296.  The  acceptance  of  a  bill  of  exchange  purports  to  be'ai'  tt|^ 
signature  of  the  acceptor's  christian  name  as  well  a^  surname ;  proof 
of  the  latter  by  a  witness  who  never  saw  the  acceptor  write  his 

christian  name  but  once  only,  is  not  sufficient.     Powell  v.  Ford,  2  rv.-.v  *:( 

Starkie,  164.  ;  • 

297.  Comparison  of  hands  is  not  evidence  in  civil  any  more  tliafl  % 
criminal  cases.  Macferson  v.  Thaytes,  Peake,  20.  Brookbard  v. 
Woodley,  Id.  20.  n. 

296.  Held,  that  in  an  action  a^inst  the  accept(»' of  a  bill,  whera  the  *  ^ 

def^aice  la  that  the  acceptance  is  a  forgery,  the  jury  may  decide  by 
comparing  the  acceptance  with  other  hand-writing  admitted  to  be  the 
xiefendanrs.    Alesbrook  v.  Roach,  1  Esp.C.^^l* 

299.  Persons  of  skill  may  be  called  to  ascertain  wheiSier  hand- 
wrhlng  is  genuine,  or  whether  it  was  written  at  interrupted  strokes^ 
hke  the  writing  of  a  person  attempting  to  imitate  the  hand  of  another ; 
but  they  cannot  be  asked  whether  the  same  hand,  which  wrote  ano- 
ther paper,'  wrote  also  the  feigned  paper*  Rex  v.  Cator,  4  Esp.  C^ 
117. 

SOO^  Although  comparison  of  hand-writing  is  not  admissible  evi- 
dence when  the  fact  to.be  proved  is  the  hand-writing  of  a  particular 
pcMon,  whose  supposed  signature  is  upon  a  paper  put  into;  the 
witness's  habd ;  yetj  if  such  witness  has  a  document,  to  which  is 
affixed  the  hand>-writing  of  that  person  (as  to  whose  signature  the 
f^iiestion  -arisen),  and  which  document  he  knows  to  hate  his  genuine 
suKeeription,  he  has  a  right  to  recur  to  it  for  the  purpose  of  refr^ah*- 
tiig  'hw  memory ;  a  basis  being  first  laid  in  his  having  once  seen  the 
dHl^iittlht'  sign- his  name,  though  he  had  forgotten  the  character  ot 
his  hacd-writini^.    Burr  v.  Harper,  1  Holt,  420. 


96fi'H€fdrs§^. evidence  is  admissible  as  to  public  but  not  private 
AgkWJ  Witfoieil  ▼.  Gai^iham^  1  Esp.  C.  324. 

302.  A  copper-pUite  rtmp  taken  by  llie  direction  of  the  overseers  of  Highway. 
Af^fi^bh  "Hi  tK)  evid^niee  OB  an  issue  whether  a  particular  spot  of 
glRHidA^a  ^  btglH^y  or  not.    Pollard  v.  Scott,  Peake,  19. 

303.  j^  an  Indictment  fbi-  not  repairing  a  highway  a^nst  a  pariiffr 
MhfiUl^'^f  eht^e^t6wnsh)ps,  via  A.  B.  and  C,  there  h  a  plea  tothe 
rAtff  Qt  WW6f  eadlTbf  the  three  townships  has  immemoriaHy  repaired 
^6l^1Si|!f#by8.^^^>tt^l^V  f^  records  of  mdictmeBts  agaiti^  ibJe 
(Mtttett^mraHy'^*  ibr  not  fepakiBg  highways  situate  in  A.  and  B.^jt^' 
generaf  pleas  of  not  guilty,  and  convictions  thereupon,  are  prijkd 

ji;2aiP%Wdd€6'to^£spr6ve  the  custom  for  eiach  Cownsrap  ttn  repair  se- 
'ritiMyV  biit^dence  w411  be  admitted  that  these  plea?  of  not  guiltif 
Ir^-weaded  by  iahaintants  of  A.  mi  B.  without  the  privit]r  of 
mi  iiiHiWtithts  b{<!i    Rex  i.  ISnrfidiaid,  2  Camp.  49*.  ^  ^   * « 

304.  Upon 
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5M.  Upon  the  trial  of  an  indictment  for  not  repairing  a  liighway; 
which  it  IS  alleged  the  defendant  is  bound  to  repair  raiione  tenuraf 
«n  award  made  under  a  submission  hj  a  former  tenant  for  years  of 
the  phemises  can  neither  be  receiTed  as  an  adjudication,  the  tenant 
having  no  authority  to  bind  the  rights  of  his  landlord,  nor  as  evidence  • 
^reputation  being  post  litem  motam.     Rex  t.  Cotton,  3  Camp,  444*. 

305.  Where  a  way  has  been  osed  by  the  public  for  a  great  number 
of  years  over  a  close  in  the  hands  of  a  succession  of  tenants,  the 
privity  of  the  landlord  and  a  dedication  by  him  to  the  public  may  be 
presumed,  although  he  was  never  in  the  actual  possession  of  the  close 
mniself,  md  he  U  not  proved  to  have  been  near  the  spot ;  where  a 
wby  it  BO  used,  notice  of  the  &ct  to  the  steward  is  notice  to  the  land* 
lord.    Rex  v.  Barr,  4  Camp.  16. 

306.  Though  the  right  or  the  soil  in  a  public  highway  belongs  to  the 
0#ner  of  the  adjoining  closes  (when  no  other  proprietor  appears) 
9Mnt  ad  Jilnm  via  ;  this  is  only  a  presumption  of  law  in  his  favour, 
wBett  the  original  dedication  of  the  road  cannot  be  shown  bv  posi- 
live  evidence :  and  if  there  are  circumstances  in  the  case  which  bring 
this  presumption  of  property  in  question,  the  plaintiff,  who  claims 
sudh  read  in  an  action  or  trespass,  must  erve  some  other  evidence  of 
property  beyond  the  mere  presumption  of  law.  Headlam  v«  Hedley, 
1  Holt,  ^3. 

dOT«  In  an  action  against  the  hundred  on  the  riot  act,  for  damage 
done  to  a  house,  the  breaking  of  inside  window  shutters,  a  window 
siH,  and  the  wood  of  the  fan  K^ht,  is  sufficient  evidence  ^  a  begin- 
ning to  pull  down,  if  the  mob  are  interrupted  and  dispersed  ivhile 
conmitting  these  acts  of  violence  by  an  alarm  of  the  approach  of  the 
miHtery.    Sampson  v.  Chambers  and  another,  4  Camp.  221. 

S08.  IVoof  tnat  the  niob,  after  breaking  open  the  door,  tearing 
down  the  window-fhunes,  and  doing  other  serious  damage  teahouse, 
were  mterropted  m  their  proceeding  hj  a  military  force,  is  evidence 
ftom  which  a  beginning  to  demolish  (in  an  action  against  ^  hun- 
dred) is  to  be  presumed ;  but  if  the  mob,  after  conunltting  sudi  roia- 
efaitf,  voluntarily  retire,  without  proceeding  to  demolition,  it  is  a 
qneflfion  for  the  jury,  whether  there  was  a  beginning  to  demolish* 
Lord  King  v.  Chambers,  1  Starkie^  19  J. 

309.  An  account  stated  by  an  infant  is  not  evidence  after  he  at- 
tains hit  age,  even  to  show  that  he  has  been  supplied  with  the  neces- 
saries mentioned  in  the  account.  Inofedew  v.  Douglas,  2  Starkie, 
36. 

310.  An  indictment  averred  that  A.  was,  and  now  is,  an  inhabitant 
legally  settled  in  X. ;  held,  that  the  averment  ^zsprimd/ade  proved 
by  production  of  an  order  of  removal  to  X.,  since  tbe  presumptioofr 
were  that  he  had  not  gained  a  new  settlement  since.  Rex  v.  'umner 
and  another,  1  Esp.  C.  304. 

3!!.  If  an  insolvent  debtor  can  himself  be  produced,  his  letters 
are  not  evidence  for  the  defendant  in  an  action  for  his  effecta  brought 
by  his  assignees.    Smith  and  another  v.  Simmes,  1  Esp.  C.  330* 

312.  To  prove  that  the  plaintiff  was  discharged  under  an  insolvent 
act  after  the  cause  of  action  accrued,  and  before  action  brought,  it  is 
not  enouffh  to  give  in  evidence  a  parol  acknowledgement  by  hiin ; 
but  the  clerk  of  the  peace  should  be  called  and  the  order  of  otagJonB 
produced,  to  show  the  regularity  of  the  proceedings.  Scott  v.  Clare) 
3  Camp.  236. 

diS.  In  order  to  prove  fite  order  of  the  insolvent  debtor's  court, 
for  iliedbcharge  of  a  debtor,  it  is  not  sufficient  to  prodace  and  prove 

the 
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^kib  order  to  the  marshal  for  the  discharge  of  the  debtor  reciting  the 
judgihenty  the  orighial  entry  of  thejudgment  by  the  court  oueht  to  be 
j^rodttced.    Doe  on  the  demise  ^f  Robinson  v.  Barton,  2  Starkie»  475* 

S14*  The-poHcy,  being  the  best  evidence,  and  not  the  books  of  dier 
insurance  office,  must  be  produced  to  prove  the  fact  of  the  insurance. 
Rex  V.  Doran,  1  Esp.  N.  P.  C.  127- 

S15.  The  exercising  arts  of  ownership  and  paying  wol'kmen  em- 
ployedi  are  sufficient  proof  of  interest  in  property  insured*  Amery 
V.  Rogers,  1  Era.  N.  P.  C.  207. 

816.  The  bin  of  lading  with  the  eaptain^s  testiitoOY^  that  he  had  the 
gbods  mentioned  therein  on  board,  are  evidence  of  property  in  the 
cmrtignee  lA  an  action  of  insurance.  M'Andrew  v.  Bell,  1  Esp.  C< 
573. 

9rn*  The  log-book  of  die  man  of  war  which  convoyed  the  fleet  is 
evidence  of  the  facts  relative  to  the  fleet  therein  mentioned ;  such  as 
the  time  at  which  a  particular  ship  sailed.  D^Isradi  v.  Jowett,  1  Esp. 
C.457. 

SI  8.  The  captain's  protest  is  not  evidence  in  chief;  it  can  only  be 
read  to  contraaict  his  evidehbe.    Christian  v.  Coombe,  2  Esp.  C.  490. 

S19.  X]oyd*s  book  is  evidence  of  a  capture ;  but  not  that  an  under- 
writer  had  notice  of  it,  unless  coupled  with  circumstances,  whence  it 
may  be  inferred  that  he  has  inspectd  it.  Abel  v.  Potts,  S  Esp.  C. 
2*2. 

320^  The  Sound  anid  Petersburgh  ll^ts,  ascertaining  the  arrival  of 
ships,  not  being  cm  oath,  are  not  evidence.  Roberts  and  another  v. 
Eddmgton,  4  Esp.  C.  8^ 

821.  The  ordering  and  i^ajWtQ  for  stores  furnished  for  a  ship  is 
presumptive  proof  of  pwnettship  in  Aa  actioh  on  a  policy  on  the  snip. 
Thomas  and  others  v.  Foyle,  5  Esp.  C.  88. 

822.  In  an  action  by  the  a&sured  against  an  under-writer  for  a  re- 
tun  of  premitmk;  the  policy  is  conclusive  evidence  of  the  receipt  of 
the  premium  by  tfie  defendant.     Dalzell  v.  Mair,  1  Camp.  532. 

SS8.  In  an  aettbn  on  a  policy  oi  insurance,  where  a  loss  by  the 
perHs  of  the  sea  is  to  be  mferred  from  the  ship  not  beinir  hem  of 
after  htt  sailing,  the  plaintiff  must  prove  diat  when  she  left  the  port 
of  outfit  die  was  bound  vqpbn  dm  voyage  insured.  For  this  purpose 
die  convoy-bond,  mentioning  the  port  of  destination  in  the  common 
form,  is  primd  fade  evidence.    Cohen  v.  Huickley,  2  Camp.  51. 

S24k  A  licence  &  vrimA  Jade  evidence  that  when  a  ship  lefl  her 
port  of  outfit  she  sailed  upon  the  voyage  inaOred.  Marshall  v. 
PlKsker,  9  Camp.  69. 

^25.  In  an  action  on  a  polity  from  an  English  to  a  foreign  port  to 
fottBd  a  presumption  that  the  ship  was  lost  oh  the  voyage,  it  is 
enough  to  prove  thdt  she  was  not  heard  ot  in  this  country  after  she 
sailed,  without  callinsr  witnesses  from  her  port  of  destination,  to  show 
thif  she  never  arrived  there.    Twemloe  v.  Oswin,  2  Camp.  85. 

M9.  If  a  ^ip  insured  is  merely  represented  as  neutral,  a  sentence 
«f  a  fbteign  court  of  admiralty  condemning  her  for  a  violation  of  the 
laws  of  neutrality,  is  not  evidence  to  falsify  the  representation.  Von 
Tunj^ehi  ▼.  Du  Boi^,  2  Camp.  151. 

9^.  A  count  on  a  policy  of  insurance  laying  the  loss  by  eapture, 
is  sustained  by  evidence  that  the  ship  was  captured  by  a  privateer, 
aMiott^  this  happened  from  a  collusion  between  the  master  of  the. 
ahip  and  the  commander  of  the  privateer,  and  the  plaindff  might  have 
recovered  under  a  count  laving  the  loss  by  barratry  of  the  master. 
Arcang^o  t.  Tliompson,  2  Camp.  620. 

Voc.  ¥.  E  e  528.  To 
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328.  To  prove  a  warranty  that  a  Mp  insured  was  of  a  {Mvticular 
nation,  it  ii»  primd  facie  evidence  that  she  carried  the  n%  of  tbat 
nation  at  times  when  she  was  free  from  all  danger  of  capture 2^ and 
that  the  captain  addressed  himself  to  the  consul  of  that  nation  in  a 
foreign  port.     Arcangelo  v.  Thompson,  2  Camp.  620. 

S29.  The  production  of  a  letter  dated,  abroad,  and  addresaed  to 
J.  S.  in  England^  with  the  English  ship  letter  post*mark  upon  it, 
which  directed  a  policy  to  be  effected,  is  sufficient  to  prove  that  J.  S. 
was  ^*  the  person  residing  in  Great  Britain .  who  received  the  order 
for  and  effected  such  policy.**    Arcangelo  v.  Thompoon,  2Canip.  620. 

330.  Wlien  a  ship  msured  is  captured  in  a  voyage  to  an  enecnf^'B 
country,  and  the  British  licence  legalizing  the  voyage  is  lost,  toahoiv 
that  she  had  such  a  licence,  it  is  necessary  to  prove  the  loss  of  the 
paper  purporting  to  be  a  licence  put  on  board  the  ship,  and  to  pro- 
duce examined  copies  of  the  order  ^n  council  for  granting  the 
licence,  and  of  the  copy  of  the  hcence  preserved  in  the  secretary  of 
state's  office.     E^re  v.  Palsgrave,  2  Camp.  605. 

331.  In  an  action  on  a  policy  of  insurance  on  a  voyage  "  to  any 
port  in  the  Baltic,"  evidence  admitted  to  prove  that  tlie  Gulf  of 
Finland  is  considered  in  mercantile  contracts  as  within  the  Baltic, 
although  the  two  seas  are  treated  as  separate  and  distinct  by  geo- 
graphers.    Uhde  v.  Walters,  3  Camp.  16. 

332.  To  support  an  averment  in  a  declaration  on  a  policy  of  insur- 
ance on  goods,  *<  that  the  ship,  with  the  goods  onboard,  whenat  il.,  was 
arrested  by  the  persons  exercising  the  powers  of  government  there, 
and  the  goods  were  then  and  there,  by  the  said  persons,  seizedi  detained, 
and  confiscated,*'  it  is  enough  to  show  that  the  goods  were  forcibly 
taken  from  on  bQard  the  -ship  by  the  officers  of  government  and 
never  delivered  to  the  consignees,  without  putting  in  any  sentence  of 
condemnation.     Carruthers  v.  Gray,  3  Camp.  142. 

333.  To  invalidate  a  policy  on  ship  on  the  ground  that  she  sailed 
without  convoy,  it  is  necessary  to  prove  that  Uiis  happened  with  the 
privity  of  the  owner.    Metcalf  v.  Parry,  4  Camp.  125*  . 

334.  In  an  action  on  a  policy  of  insurance^  it  will  be  presumed  that 
the  ship  complied  with  the  provisions  of  the  convoy  act,  till  the  con- 
trary is  proved.  Thornton  and  otliers  v.  Lance  and  others^  4  Camp. 
231.  . 

335.  In  an  action  for  effecting  policies  of  insurance,  it  is  oeceuaiy 
to  prove  their  existence  bv  producing  them.  Williams  and  .pUiers 
V.  Younghusband,  I  Starkie,  139. 

336.  A  licence  is  granted  to  A»  and  B»  for  p^rmiujng  yessels 
bearipg  any  flag  to  import  certain  specified  articles ;  ia  order  to^o^ 
the  legality  of  the  voyage  in  an  action  against  anlnsurer,  it  is  sui^- 
ent  to  show  that  the  licence  has  been  applied  to  the  sbiaai;^  ^ff^ 
in  question,  without  further  connecting  ^e  plaintiff  wiui.^«>fm^'^» 
to  whom  the  licence  was  granted.    Butlcir  v.  Allnuttt^l  Stai^&>^. 

337*  A  licence  to  import  certain  specified  articlesju^yju^g^ 
sited  ip  the  custom-house,  and  accidentally  deatrove^|jt,i^o  jb^ipre- 
sumed  that  the  time  of  clearance  as  required  by  tj^e  ^4^r  m^C 
was  indorsed  upon  it,  upon  its  being  shown  that  without  auc^^i' 
ment  the  custom-house  would  not  have  permitted  th^ei^tnr 
been  made.    Butler  v.  Allnutt,  1  Starkie,  222.  ,      j       i^r*  .,,^.. 

338.  In  an  action  oa  a  pohcy  on  goods,  the  bill!  of  Isfdiog^^^giaoed 
by  the  captain,  is  not  evidence  to  prove  the  plaintiff's,  iotef^in^e 
goods.    Dickson  v.  Lod^e»  1  Starlye,  226i.    *      /. .  ..♦,  ... 

,  339v  A'  iM^dertakes  to  act  as  .the  agient  .of  B.  in  rocoverfqg  the 

amount 
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finount  of  an  insured  cargo,  subject  to  the  superior  claim  of  Ci,  who 
resides  abroad.  In  an  action  by  B.  against  >f.  to  recover  hi$  pro- 
portional share  of  the  amount  recovered  by  J5.,  an  invoice  sent  by  C.. 
but  to  which  ^.  is  not  privy,  is  not  admissible  in  evidence  against  4- 
in  order  to,  show  the  extent  of  J?/s  interest.  Mendham  ana  another 
V.  Thompson  and  another,  1  Stark  ie,  316.       ^ 

340.  An  insured  vessel  is  warranted  to  carry  a  French  licence. ,  It 
is  not  sufficient  to  show  that  the  captain  of  the  vessel,  in  1813,  l!>e- 
Ibre  the  vessel  sailed  from  Dantzicy  received  a  document  which  puV- 
Mrted  to  be  a  French  licence,  without  showing  that  he  received  It 
from  some  officer  or  person  in  authority  under  the  French  govern- 
ment ;  bat  proof  that,  after  the  arrival  of  the  vessel  at  Bourdeaux, 
she  was  allowed  to  remain  there  for  upwards  of  a  month,  after 
an  inspection  of  the  French  licence,  and  other  documents,  by  the 
offica*  of  the  French  government,  is  primd  facie  evidence  that  the 
document  is  genuine.     Everth  v.  Tunno,  1  Starkie,  508. 

341.  A  vessel  with  liberty  to  chase  and  cajpture  prizesy  has  some 
Spanish  prisoners  on  board.  By  means  which  did  not  appear,  they 
break  loose,  rise  upon  and  imprison  the  crew,  with  the  exception  qf 
one  sailor,  who  is  heard  upon  the  deck  in  conversation  with  thcnu 
The  captain  and  crew,  with  the  exception  of  this  sailor,  are  put  on 
shore  and  the  Spaniards  run  away  with  the  ship.  Upon  a  loss  alleged 
to  be  by  barratry  of  the  mariners,  this  is  evidence  to  be  lefl  to  the  jury 
that  such  barratry  was  committed.  Hucks  and  another  v.  Thornton, 
1  Holt,  30. 

342.  The  opinion  of  under-writers  whether,  upon  certain  facts 
being  communicated  to  them,  they  would  have  insured  or  not  the 
particular  voyage,  cannot  be  received  as  evidence.  Tlie  materiality 
of  the  intelligence  or  rumours,  which  the  assured  is  charged  with . 
having  suppressed,  is  a  question  for  the  jury  under  the  circumstances 
of  the  case,  and  ought  not  to  rest  upon  the  opinion  of  mercantile 
men.    Durrell  and  another  v.  Bederley,  1  Holt,  283. 

343-  A  bill  delivered  by  the  plaintiff  for  business  done  for  the  Joinder  in 
auftred  (the  defendant  being  one),  but  in  which  he  debits  the  de-  <'^<'°» 
leridant  with  three-seventeenths  only  of  the  whole  amount,  is  primd 

Jkeie  evidexice  (the  defendant  having  pleaded  in  abatement)  that  the 
action  was  brought  to  recover  the  defendant's  particular  share  only. 

'l^ismore  v.  Bon^eld,  1  Starkie,  296. 
■  •  S44.  A  judgment  of  the  court  of  conscience  for  London  is  void,  Judgraent. 
unless  the  defendant,  when  it  was  given,  was  resident  within  the 
jtiriKditition  of  the  court ;  a  fact  that  will  not  be  presumed,  without 

^IVt^tb^  pr6of,  in  an  action  thereon.    Coore  v.  Keneday,  3  £sp.  C. 

;; '$45.  In  an  action  agamst  three,  two  of  whom  claim  under  the  tliird, 
»  jhd^ent'  Ih  a  former  action  upon  the  same  point  between  the 
'third  defbndant  and  the  present  plaintiff,  is  evidence  against  all. 
ISitntt  V.  9bringdon  and  otners,  5  Esp.  C.  58. 
" ''  B46.  The  day-book  kept  at  the  judgment  office  is  not  evidence  to 
:|>^<nrethe  time  at  which  judgment  was  signed.  Lee  v.  Meecock, 
3^  Esp.  C.  177. 

347.  Where  an  execution  on  a  judgment  under  a  warrant  of  at- 
torney, at  the  suit  of  A,  against  B.,  is  given  in  evidence  as  presump- 
tive proof  that  a  judgment  from  A.  to  B.  is  fraudulent,  the  affidavit 
on  which  the  first  judgment  was  entered  up  is  likewise  admissible 
for  the  same  purpose.  Penn  v.  Scheie^  and  another,  5  Ssp.  C  243. 
'■^''  346:  ft  A.  is  Convicted  before  a  magistrateon  the  eyidehce  of  B. ; 

Ee  2  although 
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althouzh  B.*8  name  does  not  appear  on  the  conviction,  he  cannot 
avail  himself  of  it  in  any  civil  proceeding  between  him  and  A^ 
Smith  V.  Rummensy  1  Camp.  9- 

349.  If  B,  and  C.  are  convicted  of  a  conspiracy  on  the  prose- 
cution  of  A*^  the  conviction  is  not  admissible  evidence  in  an  action 
afterwards  brought  against  them  by  A.  for  the  same  conspiracy. 
Hathaway  v.  Barrow,  1  Camp.  151. 

350.  'Die  sentence  of  a  foreign  court  of  admiralty  is  evidence 
only  of  what  it  positively  and  specifically  affirms  in  the  adjudicative 
part  of  it,  not  of  what  may  be  gathered  from  it  by  way  of  infier- 
ence.    Fisher  v.  Ogle,  1  Camp.  416. 

351.  Tlie  sentence  of  condemnation  of  a  foreign  comrt  of  ad* 
miralty  cannot  be  received  in  evidence,  without  previoua  proof  of 
the  ship  having  been  captured.    Marshall  v.  Parker,  2  Camp.  69. 

352.  The  sentence  of  the  court  of  admiralty  condemning  certain 
goods  as  captured  from  the  enemy,  conclusive  evidence  that  they 
were  so  captured.    2  Camp.  228. 

353.  An  action  may  be  maintained  upon  a  foreign  judgment  ob- 
tained by  default,  which  states  that  the  defendant  appeared  by  at* 
torney,  without  proving  that  the  attorney  mentioneahad  authority 
to  appear,  or  that  the  defendant  was  living  within  the  jurisdiction 
of  the  foreign  court.     Maloney  v.  Gibbons,  2  Camp.  502. 

354.  Copy  of  sentence  of  condemnation  not  evidence,  dion^ 
handed  over  by  assured  to  under-writers.  Hindt  v.  Atkins,  3  Camp. 
215. 

355.  To  support  an  averment  in  an  indictment  for  receiving  stden 
goods,  that  the  principal  felon  had  been  duly  convicted,  it  is  sofii* 
cient  to  give  in  evidence  the  examined  copy  of  a  record,  showing 
that  he  was  found  guilty  of  the  felony  before  a  court  of  competent 
jurisdiction;  however  informal  the  proceedings  may  amiear,  and 
however  erroneous  the  judgment  on  Uie  felon.  Rex  v.  Jchn  Bald* 
win,  3  Camp.  265. 

Judiciil  pro-         356.   A  Warrant  is  directed  to  A.  and  Bm  ;   it  is  evidence  that 
ccedingA.  (he  arrest  under  it  was  by  jB.,  that  the  person  who  made  the  arrest 

called  himself  B,,  notwithstanding  the  warrant  is  indorsed  executed 
by  A.    Slack  v.  Brander  and  others,  1  Esp.  N.  P.  C.  42. 

357.  It  seems  that  a  judge's  order  for  staying  proceedings  on  p^- 
ment  of  costs,  with  proof  of  payment,  is  not  sufficient  evidence  of 
the  termination  of  the  suit  in  a  subsequent  action  for  a  malicious 
arrest  in  that  suit.    Kirk  v.  FVench,  1  Esp.  N.  P.  C.  80. 

358.  A  bill  in  chancery  is  not  evidence,  except  to  show  that  such 
a  bill  did  exist,  and  that  certain  facts  were  ia  issue  between  tiie 
parties,  in  order  to  introduce  the  answer  on  the  deposition  of  srit** 
nesses.  Doe  ex  dem.  Bowerman  v.  Syboum,  2  Esp.  C.  496.  S.  C. 
7TR.3. 

359.  Under  an  averment  that  a  warrant  of  attorney  given  to  sdcure 
ah  annuity  had  been  set  aside,  the  warrant  itself,  as  well  as  the  rule 
of  court,  must  be  produced.    Compton  v.  Chandless,  4  Esp.  C«  18. 

^  360.  The  title  of  the  declaration,  though  not  evidence  <if  the 
time  of  the  commencement  of  the  suit,  which  must  be  proved^ *by 
the  writ,  is  evidence  of  an  existing  demand  at  the  period  of  en- 
titling.   Mathews  v.  Haigh,  4  Esp.  C.  100. 

361.  It  will  be  presumed  that  a  writ  has  been  returned,  until  the 
contrary  is  shown.    Edmonstone  v.  Plaisted,  4  Esp.  C.  160. 

362.  To  show  that,  a  writ  was  issued  in  a  particular  caose,  the 
.pr«of  of  the  pracipe  by  the  filazer's  book,  and  that  notice  was  ^tea 

IS 
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to  the  opiKMite  party  to  produce  the  writ,  is  insufficient ;  it  must  be 
shown  mt  the  treasury  was  searched,  and  no  writ  (returned)  was 
found,  and  that  after  the  retum*day  it;  was  in  the  opposife  party's 
possession*  who  had  notice  to  produce  it.  Edmonstone  v.  Plaisted, 
4  Esp.  C.  160. 

363.  A  declaration  against  an  attorney  for  practising  without  a 
certificate  arerred,  '<  tlutt  he  filed  a  declaration  in  a  suit  then  de- 
pending ;"  a  declaration  out  of  tiie  office,  indorsed  with  the  defend- 
ant's handwriting,  to  plead  within  a  Ijnnted  time,  is  sufficient  proof 
that  a  suit  was  then  depending,  to  satisfy  the  averment.  Edmonstone 
y.  Plaisted,  4  Esp.  C.  161. 

364.  In  making  title  under  a  writ  of  execution,  as  well  the  judg- 
ment as  (the  wHt  and)  the  assignment  by  the  sheriff  must  be  pro- 
duced.   Hoffinan  v.  Ktt,  5  Esp.  C.  24. 

.  365.  Hroof.of  the  day  on  which  a  trial  took  place  maybe  by  parol. 
Thomas  v.  Ansley  and  another,  6  Esp.  C.  80. 

366.  The  allegations,  **  that  a  particular  cause  came  on  to  be 
tried  before  a  jury  of  the  country,"  and  <<  that  a  jury  was  swom,'^ 
can  only  be  proved  by  the  record.    Rex  v.  Hannnond,  6  Esp.  G.  83., 

367.  To  support  an  allegation,  that  to  an  information  in  chancery 
against  T,  Eamy^  "  the  answer  of  the  said  T.  Eamy  was  filed,"  it  is 
enou^  to  put  in  an  office-copy  of  an  answer  to  the  information,  en- 
tided  '*  the  answer  of  T.  Eamyy*  although  this  be  signed  T,  Eamy. 
SUter  V.  Turner,  2  Camp.  87. 

368.  Where  it  is  material  for  the  defendant  to  show  that  the  action 
was  commenced  earli^  than  it  appears  to  have  been  by  the  Nisi 
Pritu  record,  the  declaration  delivered  by  the  plaintiff  is  admissible 
evidence.    Harris  v.  Orme,  2  Camp.  497.  n. 

.  .  369.  In  an  dction  against  an  attorney  for  goods  sold,  the  plaintiff 
proved  that  he  filed  his  bill  at  half-past  eleven  o'clock  in  the  forenoon 
of  24M  DeCf  and  the  defendant  gave  in  evidence  a  receipt  for  the 
sum  demanded,  dated  the  same  day.  Held  that  this  was  no  answer 
tp  the  action,  without  proof  that  the  payment  was  made  before  filing 
of  the  bill.    Godard  and  another  v.  Benjamin,  3  Camp.  331. 

370.   Hie  notoriety  df  a  circumstance  is  a  sufficient  proof  of  Kuowiec^ 
knowledge.     Rin^uist  v.  Ditchell,  3  Esp.  C.  64. 

971.  £i  a  question  between  landlord  and  tenant,  whether  rent  was  Landlord  and 
pajaUe  quarterly  or  half-yearly,  evidence  of  tl^e  mode  in  which  tenant. 
fjther  t^snants  paid  is  not  adbnissibie.    Charter  v.  Pryke,  Peake,  95. 

376.  The  assignee  of  a  lease,  to  show  his  interest  in  the  premises, 
is  bpiind  to  prove  the  execution  of  the  lease,  and  all  the  mesne  as- 
signments.    Crosby  v.  Percy,  1  Camp.  303. 

373.  An  acceptance  of  a  shrrender  of  a  lease  is  not  to  be  pre- 
s^n)ed  from  the  circumstance  of  the  rent  having  been  paid,  not  by 
the  original  tenant,  but  by  a  third  person.  Copeland  v.  Watts  and 
another,  1  Starkie,  96. 

374.  In  an  action  for  the  use  and  occupation  of  a  house  for  six 
months,  it  is  prim^faQie  sufficient  for  the  plaintiff  to  show  an  occu- 
jMtioii  of  the  house  by  the  defendant,  as  his  tenant,  for  the  preceding 
/|ix  mon^s,  since  the  continuance  of  the  tenancy  is  to  be  presumed 
until  the  contrary  iq>pear.  And  it  is  not  sufficient,  in  such  case, 
for  the  defendant  to  prove  that  the  keys  had  been  previously  deli* 
l^red  to  a  servant  at  the  plaintiff's  house,  and  a  subsequent  decbr- 
stion  01^  the  part  of  Ae  plaintiff  that  the'  keys  had  been  lost  or 
i^dai<^.    'Harlaod  v.  Bron^ley,  1  Starkie,  455. 

,i.  ^6y  \  custom  for  the  tenant  of  a  ^arm  in  a  particulac  district, 

E  c  3  to 
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to  provide  work  aod  labour,  tillage^  Bowioffy  and  ail  materials  for  t^e 
same,  in  his  away^oing  year,  and  for  the  landlord  to  make  bim  a 
reaaonable  compeoaation  for  the  same,  is  valid  in  law,  notwithstaodiBg 
the  farm  is  heldf  under  a  written  agreement;  provided  such  Bgreeaent 
does  not,  in  express  terms,  exclude  the  custom.  Senior  v.  Army- 
tage»  r  Holt,  197. 

L«uei^  S76.  The  defendant's  letters,  promising  to  pay  the  plaintiff*8  de- 

mand, are  evidence,  without  producing  those  to  which  they  are 
answers.    Lord  Banyroore  v.  Taylor,  1  Esp.  C.  S26. 

LibcL  S77.  To  prove  the  defendant  author  of  a  libel,  evidence  of  other 

libels  written  by  the  same  person,  and  concerning  the  same  subject^ 
may  be  received.    Rex  v.  Pearce,  Peake,  75. 

378.  In  an  action  for  a  libel  in  a  newspaper,^  proof  that  the  ps^ier 
is  a  regular  and  periodical  publication  is  admissible  to  exclude  the 
idea  that  the  publication  in  question  was  inadvertent.  Plonkett  v. 
Cobbett,  5  Esp.  C.  136. 

379.  In  an  action  for  aiibel,  the  defendant  may  read,  in  mit^atioo, 
a  speculative  opinion  in  a  book  of  the  same  tendency  with  the  libel ; 
but  not  to  establish  a  fact.    Plunkett  v.  Cobbett,  5  Esp.  C.  ISa. 

380.  Action  for  a  libel  contained  in  a  letter  written  by  the  de- 
fendant to  the  plaintiff:  proof  that  the  defendant  knew  that  the 
letters  sent  to  the  {daintiff  were  usually  opened  by  his  cleric,  is 
evidence  to  go  to  the  jury  of  the  defendant's  mtention  that  the  letter 
should  be  read  by  a  thirdf  person.  Delacroix  v.  Thevenot,  2  Starkie, 
63. 

381.  Under  the  plea  of  not  guiUy  to  a  declaration  for  a  libel,  die 
plaintiff  cannot  go  into  evidence  to  show  that  the  allegations  in  the 
libel  are  false ;  neither  can  he  give  in  evidence  subsecjuent  declar- 
ations by  the  defendant,  where  the  intention  of  the  publication  is  not 
equivocal.     Stuart  v.  Lovel,  2  Starkie,  93. 

382.  In  an  action  for  a  libel,  other  papers  which  are  themsdves 
libels  on  the  plaintiff,  may  be  given  in  evidence  to  increase  the 
damages.     Lee  v.  Huson,  Peake,  166. 

383.  Any  thing  short  of  proof  of  the  truth  of  a  libel  may  be  given 
in  evidence  under  the  general  issue,  in  an  action  thereon.  Mullett  v. 
Hulton,  4  Esp.  C.  248. 

384.  In  an  action  for  a  libel  upon  the  plaintiff  in  his  bttsiness  of  a 
bookseller,  accusing  him  of  being  in  the  habit  of  publishing  immoral 
and  foolish  books,  the  defendant,  under  the  plea  of  not  guilty*  msy 
adduce  evidence  to  show  that  the  supposed  libel  is  a  feir  strioture 
upon  the  general  run  of  the  plaintiff's  publications.  Tabart  ▼•  Tipper, 
1  Camp.  350. 

385.  In  an  action  for  a  libel,  the  defendant,  under  the  general 
issue,  may  prove,  in  mitigation  of  damages,  that  before  and  at  the 
time  of  the  publication  of  the  libel,  the  plaintiff  was  generally  sus- 
pected to  be  guilty  of  the  crime  thereby  imputed  to  him,  and  tiiat, 

,  on  account  of  this  suspicion,  his  relations  and  acquaintance  had 

ceased  to  associate  with  him.  Earl  of  Leicester  v.  Walker,  2  Camp. 
251.  ^ 

386.  In  an  action  on  a  libel  to  which  the  general  iasue  is  pleaded, 
and  where  there  is  no  justification,  the  defendant  may  give  ia 
evidence,  in  mitieatlon  of  damages,  not  only  that  there  wore  rumouis 
and  reports  (of  die  same  tenor  as  the  libel)  previously  ciiirent»  l»ut 
that  the  substance  of  the  libellous  matter  had  been  pobiiBhed  in  a 
newspaper ;  and  he  is  not  required  to  lay  a  basis  for  this  evidence 
by  producing  such  newspi^ier  at  the  trial.    Wyatt  v.  Goie,  1  Holt, 

387.  In 
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{ '  387.  In  anr  action  for  a  libel,  the  plaintiff  cannot  give  In  evidence 
other  libels  published  concerning  him  by  the  defendant,  unless  they 
directly  refer  to  the  libel  set  out  in  the  declaration.  Finnerty  v. 
Tipper»  2  Camp.  72. 

'  388.  On  the' trial  of  an  information  for  a  libel  in  a  newspaper^  the 
defendant  has  a  right  to  have  read  in  evidence  any  extract  from  the 
same  paper  connected  with  the  subject  of  the  passage  charged  as 
Mbellous,  although  disjointed-  from  it  by  extraneous  matter,  and 
printed  in  a  different  character.    Rex  v.  Lamber,  2  Camp.  398. 

389*  In  an  indictment  for  a  libel,  the  post-mark  of  a  particular 
[ilace  within  the  county  in  which  the  veitu^  is  laid,  upon  a  letter 
containing  the  libel,  is  not  sufficient  evidence  of  a  publication  there 
by  the  d^endant.    Rex  v.  Watson,  1  Camp.  215. 

i   390.  The  receipt  of  money  under  a  banker's  check  is  not  evidence   Loan, 
of  a  loan  between  the  parties,    l^gg  v.  Barnett,  3  Esp.  C.  197. 

391.  The  receipt  of  money  under  a  banker's  check  is  not  evidence 
of  a  ioan.     Carey  and  another  v.  Gerrish,  4  Esp.  C.  9. 

392.  \  loan  of  money  bv  A.  to  B.  is  not  to  be  inferred  from 
the  bare  fact  that  A.  delivered  a  sum  of  money  to  J9.,  which  A\ 

had  borrowed  from  another.    Welch  and  another  v.  Seaborn,  1  Stark.  ^ 

474. 

393.  The  common  seal  of  the  corporation  of  London  is  admitted  London. 
without  farther  proof.     Doe,  ex  dem.  Woodmass  v.  Mason,  1  Esp. 

N.P. C.  53. 

•  394.  Where  to  an  action  against  executors  on  the  bond  of  their  Lunacy, 
testator,  they  plead  non  est  factum^  and  set  up  lunacy  as  a  defence 

at  the  trial;  an  inquisition  taken  under  a  commission  of  lunacy  against 
the  testator  after  the  execution  of  the  bond,  finding  that  he  had  been 
a  lunatic  from*  a  day  antecedent  to  that,  without  any  lucid  interval,  is 
admissible  evidence.     Faulder  v.  Silk,  3  Camp.  126. 

•  395.  In  an  action  for  a  malicious  prosecuUon,  the  plaintiff  must  give  Malicious  pro. 
positive  evidence  of  the  want  of  probable  cause,  although  the  defend-  «^ut>on. 

ant  dropped  the  prosecution,  and  did  not  appear"  when  the  indict- 
ment came  on  to  be  tried.     Purcel  v.  Macnamara,  1  Camp.  199» 

396.  So  the  want  of  probable  cause  must  be  proved ;  although 
the  bail  was  thrown  out  by  the  grand  jury.  Sykes  v.  Dunbar, 
1  Camp.  202.  n. 

.   397.  Or  although  the  defendant,  afler  binding  the  plaintiff  over  to  * 

the  sessions,  did  not  appear  to  prefer  an  indictment 'i^ainst  him. 
Wallis  V.  Alpine,  1  Camp.  204.  n. 

398.  Or  although  there  be  evidence  of  malice  in  the  prosecutor 
Indedon  v.  Barry,  1  Camp.  203.  n. 

-  399»'  In  an  action  for  a  malicious  prosecution,  the  defendant,  afler 
^proving  circumstances  of  suspicion  against  the  plaintiff,  may  ffive 
evideoce  of  his  general  bad  character,  in  order  to  show  that  he  had 
probd>}o  cause  for  instituting  the  prosecution.  Rodriguez  v.  Tad- 
mire,  2  Esp.  C.  721 . 

•400.  In  an  action  for  Maliciously  procuring  the  plaintiff  to  be 
arrested  on  a  chyge  of  larceny,  the  defendant  cannot  give  evidence 
tb'show  that*  the  plaintiff's  character  was  suspicious,  and  that  his 
house  had  been  searched  on  former  occasions.  Newsam  v.  Carr, 
^-Starkie,  69. 

401.  In  a  suit  for  maliciously  holding  to  bail,  malice  cannot  be  in-  INUlicwussuit. 
ferred  from  the  bare  fact  that  the  defendant  paid  a- less  sum  into 
court,  which  the  pkuntiff  took  out  and  discontinued  his  action.    Jack- 
son v.  Burleigh,  3  Esp.  C.  34. 

E  c  4  402.  To 
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402.  Tp  support  m  aiption  fpr  a  f^nspimoy  iaipiiiiof  itsanuiiliriDB 
of  liihacj,  maliCfe  and  a  w^nt  of  probabC^  can^e  nwost  be  pnwtdL  -  te 
proof  era  total  want  of  probable  cause,  ntalice  may  be  iaafUed ;  but 
although  express  malice  be  proved,  some  slight  mdeaoa  oC  a 
irant  of  probable  cause  must  be  given.  Tumeri  Bart.  v«  Timer* 
J  Gow.  p.  20.  4 

'  '403.  In  an  actioa  for  a  malicious  arieit,  to  shov  tbe  ibmer  anie 
determined,  it  Is  enough  to  pi^t  in  a  rule  to  discontinue  <m  p^sputot 
df  co^ts  and  to  prove  costs,  taxed  and  paid.  Bristow  v.  Uayvoody 
4  C^amp.  214.  S.  C.  1  iStarkie  48. 

404-  In  an  action  by  A,  against  B,  for  suing  out  e  second  wnt  of 

Jferijacias  before  the  sheriff  had  made^anj  vetum  to  tbe  firsts  tbe 

sheriff's  returns  to  the  first  and  second  trrits,  stating  that  the  execii-< 

«        tSon  was  so  conducted  at  A*b  request,  and  with  his  consent,  are  prmd 

Jacie  evidence  for  B.  against  A.  to  support  a  plea  oC  liGeoce.      Gif- 

l^d  V.  Woodgftte,  2  Camp.  117. 

^Iipav^  405.  It  is  sufficient  proof  that  a  place  is  a  maaor,  that  k  is  raporteA 

sttcfa^  without  proof  of  the  holding  of  courts.    Cuixon  and  another 
▼•  Lomax,  5  Esp.  C.  60. 

40Cf.  Where  issue  is  taken  on  the  custom  of  a  manor  jpleaded  aa 
iippertaininff  to  a  particular  tenement,  thouffh  in  point  of  tact  it  per^ 
vades  the  wnole  manor,  the  evidence  is,  by  toe  mode  of  pleaduig»  tied 
tp  to  the  particular  tenement.    Wilson  v.  Page,  4  Esp*  C*  71* 

'  407.  Evidence  that  the.  lord  of  a  manor  has  from  time  to  time 
erected  houses  to  the  exclusion  of  those  claiming  a  right  of  oen- 
mon,  is  not  to  be  placed  in  competition  with  evidence  of  long  eagoy-* 
iocietit,  coupled  with  an  acknowledjnnent  of  the  defendant,  the  1«A  of 
the  manor,  by  deed,  that  the  confirmation  of  the  conamonera  was  cs» 
sential  to  an  alienation  of  part  of  such  common.  Druiy  v.  lioore^ 
1  Starkie,  102. 
Mmi^*  406.  An  action  for  crim.  con.  If  the  plaintiff's  marriage  was  s<rtem- 

nized  in  a  chapel,  he  must  give  some  evidence  that  banns  were  ueiud^ 
published  there  before  the  passing  of  the  marriage  act.  Bot  itje 
primd  fqcie  sufficient  for  this  purpose,  to  produce  an  dd  register,  isf 
marriages  solemnized  in  the  chapel  before  tfie  passing  of  themamligtf 
act,  and  a  regular  register  of  banns  published  there  since,  aad  Ao 
prove,  that  within  the  recollection  of  witnesses,  who  have  attended  the 
chapel,  marriages  have  been  solenmized,  and  banns  published  isiit^ 
from  time  to  time  of  late  years*.    Taunton  v.  Wyboin,  2'Caii%>.  SW* 

409.  In  an  indictment  for  bigamy,  the  m^rriagei  must  be  ptoved 
"  by  copies  of  the  registers.    L^er  v.  Barry,  1  Esp.  C.854.     . 

410.  Semhley  that  to  prove  a  Jewish  marriage,  it  is  not  enougb  to 
produce  ^^itj^eftses  who  were  present  at  the  ceremony  ia  the  sna- 
gogue ;  but  that  the  written  contract  between  the  parties  ahqfila  bq 
proiduicd,  and  the  execution  of  it  proved.  Horn  v.  ^oel,  1  Cwoap*^!*' 
.  411*  The  Fleet  book.s  are  inadmissible  evidenoe  on  a  question  ef ' 
pedigree.    Lawrence  v.  Dixon,  Peake,  1S6.  u 

412.  The  marriage  registenf  of  the  Fleet  are  not  evidence.  Doe, 
ex  dem.  Orrel  v.  Madox,  1  £sp.  N.  P.  C.  197.  Read  v.  Passer,  id. 
218.  Peake,  281. 

418.  But  the  general  reputatioa  of  the  family  that  the  po*^ 
were  married  in  the  Eeet,  is  good  evidence.  Reed  v,  rmmxi^ 
P^a|i«,  282.  .   « . , 

414.  On  a  replication  that  A.  was  not  married  to  JB.,  piN>ef  tbatrA. 
w^  dien  Quarried  to  another  woman  then  alive,  and  Uier€foGe«t)ilitbe 
was  incapable  of  contracting  marriage>  wiU  maintain  the  bsne* 
Q$W^  V.  Lady  Lanesboroygh,  Peake,  i7. 

415.  A 
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'  415*  'A.  BCAles  to  l3ie  father  of  the  plaintiff,  that  IJie  Ims  pledged  bipir 
adf  to' marry  bis  daughter  in  six  months,  or  m  a  monUi  after  Chrisin 
mas.  Although  this  varies  from  the  premises  laid  in.  the  $pjscial 
counts,  it  is  evidence  firom  which  the  jury  may  infer  a  promise  tp 
marry  generally.    Potter  v.  Deboos,  1  l^tarkie,  82.  -.    ^  .-.    i 

•  416.  Uader  a  defence  to  an  action  for  a  breach  of  promise  of  li^- 
riage,  that  the  party  was  of  bad  character,  evidence  of  the  opixiu^ 
of  die  neighbourhood  is  evidence,  without  caJling  those  with  whomtl^ 
witness  conversed.    Foulkes  v.  Sellway,  8  Esp.  C.  236.  ,    m. 

417-  If  money  is  tendered  to  a  servant  at  uie  debtor's  liouse^  y^o  Marter  and 
Twelves  it,  eoes  in,  and  returns  with  an  answer  that  his  master  will  not  ^^^ 
receive  it,  this  is  presumptive  proof  that  it  was  offered  to  and  refusi^ 
by  the  master.      Anon,  1  Esp.  C.  S49.   Hayward  v.  Hague,  4  E^jj^ 

418.  Where  a  master  is  in  the  habit  of  paying  hia  workmen  i)^ 

stated  days ;  proof  that  one  regularly  attended  with  the  otl^ers,  ^at  ,  \Mit) 

the  others  were  always  paid,  and  that  they  never  heard  the  one  coii^- 
plain  of  non-pajrment,  is  evidence  that  he  received  his  wages  re- 
gularly.   Lucas  V.  Novosilieski,  1  Esp.  C.2d6. 

419.  Where  a  servant  is  in  the  habit  of  receiving  suips  of  mon^ 
for  the  use  of  his  master,  and  by  ^e  established  course  of  dealing  Uie 
Servant  pays  these  over  to  the  master  from  time  to  time  without  any 
written  vouchers  paSsine  between  diem,  the  presumption  of  law  is,  that 
all  sums  so  received  by  the  servant  are  regulany  paid  over  to  the  master ; 
therefore,  where  there  has  been  such  a  course  of  dealing,  in  an  action 
'by  the  master  against  the  servant  for  money  had  and  received,  it  is 
not  enough  for  the  master  to  prove  that  sums  have  been  received  by  . 
the  servant  to  his  Use,  but  the  onus  lies  upon  him  to  prove  by  positive 
evidence  that  the  servant  has  not  duly  accounted  with  him.  Evans 
V.  Birch,  3  Camp.  10. 

420.  Where  premises  are  in  the  possession  of  a  tenant,  and  there  is  Mesne  profif^ 
judgment  in  ejectment  against  the  casual  ejector ;  in  an  action  for 

mesne  profits  and  costs  of  ejectment  against  the  landlord,^  the  judg. 
ment  in  ejectment  is  no  evidence  against  him,  without  proof  that  be 
had  notice  of  the  ejectment,  so  that  he  might  have  come  in  to  de- 
fend it ;  but  a  subsequent  promise  by  him  to  pay  the  rent  and  costs» 
amounts  to  an  admission  that  he  is  habl6  to  the  action.  Hunter  v. 
Britts,  S  Camp.  455. 

421.  If  it  is  notorious  that  a  dog  has  been  bit  by  a  mad  dog,  and  the  Mischic?oD» 
owner  afterwards  confine  it,  the  presumptions  are  that  he  knew  of  the  •n""*^^ 
accident;  so  that  if  it  breaks  loose  and  bites  A.y  the  owner  is  liable. 

Jones  V.  Perry,  2  Esp.  C.  482. 

422.  In  an  action  on  the  case  for  keeping  a  dog  which  bit  the 
plaintiff,*  it  is  not  sufficient  to  show  that  the  dog  was  of  a  fierce* and 
savage  diposition,  and  usually  tied  up  by  the  defendant,  and  that  the 
defendant  promised  to  make  a  pecuniary  satisfaction  to  the  plaintiff 
after  the  latter  had  been  bit  by  the  dog.  Beck  and  wifie  v.  Dyson, 
4  Camp.  198. 

42S.  In  an  action  for  negligently  keeping  a  dog,  proof  that  the  de^ 
fendant  had  warned  a  person  to  beware  of  the  dog  lest  he  should  be 
bitten,  is  evidence  to  go  to  a  juiy  of  the  allegation  that  the  dog  wqa   . 
accustomed  to  bite  mankind.     Qtueret  whether  such  an  allegation  ^be 
necessary.    Judge  v.  Cox,  1  Starkie,  285. 

424.  In  an  actioiy  for  keeping  a  dog  accustomed  to  worry,  and 
which  had  worried  plaintiff's  sheep,  it  is  not  necessary  to  prove  that 
the  dog  had  previously  worried  sneep.    If  the  dog  be  proved  to  be 
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j^nefilly  n^isdtievoufty  it  will  be  sufficient;  and  the  deciandtion  need 
not  he  special.  Sedqtusre^  1  Lord  Raymond,  110.  Hartley  v«  Har* 
riman,  1  Holt,  617. 

.  42^  In  an  action  for  a  fraudulent  misrepresentation  of  anotker's 
circumstances,  proof  that  a  similar  misrepres^itation  was  made  by 
the  defendant  to  third  persons,,  is  evidence  against  him.  Beai  v. 
*Thatcher„  5  Eap.  C.  1 94. 

4S6*  In  an  action  on  the  case  for  falsely  representing  the  character 
of  another,  by  reason  of  which  (alse  representation  he  obtained  credit 
of  the  plaintiff:  it  is  necessary  to  prove  against  the  defendant  both 
fn^  and  falsehood ;  viz.  that  the  representation  which  he  made  was 
^ftlset  and.  that  the  defendant  knew  it  to  be  fidse  at  the  time  fae  made 
\W  Falsehood  without  fraud  is  not  sufficient.  Aahlin  v^  Whiter 
I  Holt,  387.      ; 

427.  One.  wh0  has  been  mortgagee  of  certain  premises  afterwards 
takes  a  conveyance  in  fee -simple,  m  which  the  same  premises  are  de> 
scribed  as  unincumbered,  from  a  vendee  of  the  mortgagor;  this,  in  the 
absence  of  fraud,  is  conclusive  evidence  to  show  that  the  amount  of 
the  first  mortgage  was  paid,  Jone&  v.  Williams,  2  Starkie,  52. 
;  428.  If  a  defendant,  sued  by  the  name  of  A*  pleads,  in  abatement^ 
tjiat  he  was  baptized  by  the  name  of  J3.,  he  must  prove  that  this 
name  was  given  him  by  baptism.;  and  it  is  not  enough  for  him  to  show 
that  he  has  always  been  known  and  called  by  the  name  of  B.  Wele- 
ker  v.  Le  Pelletier,  1  Camp.  479. 

429.  If  the  defendant,  in  an  information  on  stat.  9  and  IQ  W.  S.  c.  41  ^ 
and  17  Geo.  2.  c.  40.,  for  having  naval  stores  in  his  possession,.  con«> 
tc^d  that  he  purchased  them  from  a  third  person,  who  himself  bought 
them  at  a  sale  by  the  navy  board,  he  need  not  produce  the  navy 
board  certificate  in  proof  of  the  ociginal  sale,  but  may  establish  it  by 
other  evidence.    Rex  v.  Banks»  1  £sp.  C.  146. 

430.  The  register  of  the  navy  omce  is  admissible  to  prove  4he 
death  of  a  sailor.    Wallace  v.  Cook,  5  £sp«C.  117* 

431.  To  prove  the  publication  of  a  newspwer,  it  is  not  necessary 
to  produce  a  copy  which  has  been  actually  published*  Rex.  v. 
Pearce,  Peake^  75.  '  • 

432.  To  render  the  certified  copy  of  the  affidavit  made  by  the 
proprietor  of  a  newspaper  evidence  under  38  G.  3.  c.  78.,  it  must 
either  appear  upon  the  jurat  that  the  person  before  whom  it  was 
mad^,  had  authority  to  take  it,  or  this  fact  .must  be  proved  aUunde* 
Rex  V.  White,  3  Camp.  99. 

43S.  But  it  is  sufficient  evidence  of  publication  at  common  law  to 
put  in  the  original  affidavit  of  th^  proprietor,  stating  where  the  paper 
was  to  be  published,  and  to  prove  that  a  paper  with  a  con^apondtng 
title,  containing  the  libel,  was  purchased  there.  Rex  v.  Wliite, 
3  Camp.  100. 

434.  An  advertisement  published  in  several  daily  news^apera,  is 
not  evidence  of  notice  to  any  individual  who  is  not  proved  to  have 
taken  in,  or  to  have  been  in  &e  habit  of  reading,  one  of  the  news* 
papers  in  which  it  appeared.    Boydell  v.  Drummond,  2  Camp.  157i 

435.  In  an  action  against  a  governor  of  a  colony  by  the  surv^iyor- 
general,  who  held  that  appointment  in  the  colony  (such  office  b^ii^ 
an  office  at  will),  for  su^ending  him,  maliciously  and  wiibout  |iro- 
bable  cause,  it  is  necessary  for  the  plaintiff  to.  prove  eXipBesfL^i^ 
positive  maJice.  Wyatt  v.  Gor^,  1  Holt,  299.  .  .  -  ^». .  • 
!  436.  On  an  issue  whjether  a  churchwarden  ought  to  be  elected  by 
the  select  vestry,  a  recwd  between  a  former  churchwarden  and 

another 
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tttM>th6r  person  is  admissible  efidence.     Berrj  v.  Banner>  Peiil^f 
156. 

4S7-  On  an  issue  as  to  the  boundaries  of  a  parish,  old  papb^ 
found  in  the  possession  of  the  late  incumbent,  deceased,  are  evi* 
dance.    Eari  v.  Lewis,  4  £sp.C.  1* 

4S8*  A  terrier  or  map  of  a  parish,  not  signed  by  any  purporting 
to  be  parishioners  or  parish  officers,  though  found  amongst  parim 
papers  of  undoubted  auuientici^,  is  not  evidence  of  th»  bouAdarfes  of 
theparish.    Early*  Lewis,  4£qp.  S« 

•  4S9.  An  act  of  jperliament  for  regulating  the  concerns  of  the  ^ottt  Parish  books. 
is  a  particular  parish  requires  that  oertaia  notice  shall  foe  given  ^f  *  H 
▼estrj  for  die  election  of  a  treasurer ;  and  that  a  treasurer  sliaH'bQ 
elected  at  a  vestry  held  in  pursuance  of  such  notice.  Tosopp^Art  ah 
allegation,  in  an  indictment,'  that  '*  A.  was  duly  elected  tr0BSUk'e1^^>f 
tbesaid  parish,"  an  entry  in  the  vestry-book,  stating  that  A  #88  v  ..'«' ^^ 

elected  iareasurer  at  a  vestry  duly  held  in  pursooaee  <if  notice, 'fi 
sufficient  evidence.    Rex  v.  Martin,  2  Camp.  100. 

'   440l  In  action  for*  the  costs  of  a  fnvotous  petition  againiC  'thfe  ParliBiiwiic 
election  of  a  member  of  parliament,  it  is  not  necessary  to  proifl^  ■  ^    ,^ 

either  the  defendant's  subscription  of  the  petition,  or  a  demiuid  of 
the  costs  previous  to  the  commencement  or  the  action.^  ClevehUMl 
V.  Wilson,  Peake,  107. 

441.  A  Jewess  may  be  permitted  to  give  parol  evidence  ofh^  Parol  cvidenwr 
own  divorce  in  a  foreign  country,  according  to  the  custom  of  tlie 

Jews  there.    Ganer  v.  Lady  Lanesborough,  reake,  18. 

442.  Proof  of  delivery  of  a  paper  to  the  servant  of  the  defendant 
is  not  of  itself  sufficient  to  en^le  the  prosecutor  to  give  parol  evi* 
dence  of  it.    Rex  v.  Pearce,  Peake,  76. 

443.  Though  a  witness  cannot  give  evidence  of  the  particular 
contents  of  written  accounts,  yet  he  may  speak  to  the  general  ba« 
Umce  without  producing  them.    Roberts  v.  Doxon,  Peake,  83. 

444.  Parol  evidoice  of  a  letter  containing  an  account  of  the  d^ 
honour  of  a  note  of  hand  is  not  admissible,  unless  notice  has  been 
given  to  produce  such  letter.    Shaw  v.  Markham,  Peake,  165. 

445.  The  rule  that  parol  evidence  of  a  written  instrument  in  pos* 
session  of  a  party  to  the  cause  is  inadmissible  without  previous 
notice  to  produce  it,  holds  where,  by  the  nature  of  the  action  or 
pleading,  he  is  apprised  that  it  will  be  proved  atthe  trial ;  tiius,  where 
trover  is  brought  for  a  bill  of  exchange.  Cowan  v.  Abrahams  and 
another.    1  Esp.  N.  P.  C.  50. 

446.  As  well  in  the  case  of  an  ancient  private  deed  as  the  king's 
chaster,  usage  is  admissible  in  the  construction  of  ambiguous  pas* 
sages;  and'it  is  not  necessary  that  the  usage  be  proved  to  have  been 
as  ancient  as  the  charter.  .  Withnell  v.  Gartham,  1  Bsp.C.  SMt 
S.  C.  6  T.  R.  388. 

447.  If  a  party  refuses  to  produce  a  deed  or  notice  from  his  ad- 
veraary,  secondary  evidence  is  admissible,  though  the  deecL  con^si 
of  two  parts,  provided  the  adversary  has  not  the  odier.  Doxon  v. 
Haigh  and  anothef,  1  Esp.  C.  411. 

448.  Whene,  after  issue  joined,  the  cause  is  referred,  that  fiu:t  must 
be  proved  by  the  record.    Rex  v.  Page,  S  Esp.  C.  650.  n. 

449.  Psrd  evidence  cannot  be  given  of  the  transfer  of  stock,  but 
cepies  Drom  the  books  of  the  Bank  must  be  proved.  Breton  v.  Copej 
Peake,  30.    Marsh  v.  Colnet,  2  Esp.  C.  665.    ^  * 

450.  A  warrant  of  attorney  is  given  to  two  as  a  security  fofr  a 
jomt  debt,  and  the  money  afterwards  paid  to  one  alone.  In  an  action 
by  the  other  for  his  share,  he  may  prove  the  circumstances  and  pay- 
ment. 
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pikadi  iwitfiottt  producing  the  wanwu  of  attoniey.  BmynB-v^^Siimm, 
^Bsp.C.  13. 

451  •  A  verbal  order  maj  be  proved  br  parol»  witbovt  produotng 
fli  inMnornMliun  of  its  terms  made  by  toe  person  to  whom  it  vas 
giveoy  bat  not  signed  by  the  other.  Dalison  v.  Stark,  4  Esp.  C*  Ifii*  * 
-i  46^.  Where  a  iriCness  was  called,  on  the  part  of  the  defendant, 
to  pnaduoe  a  letter  anritlen  to  him  by  the  platntiff,  and  it  appeared 
that  afler  the  oommencement  of  the  action  he  had  given  it  to  the 
plaintiff,  in  this  case,  though  notice  to  produce  had  not  bctti  given^ 

Earoi  etidence  of  the  contents  was  admitted*  because  the  |iaper  be- 
lOged  to  the  witpiesst  and  had  been  secreted  in  fraud  of  the  sab- 
pcena.    Leeds  v.  Cook*  4  Esp.  C.  256* 

4  46S.  If  a  verbal  demand  and  a  denund  in  writing  are  made  at  the 
Mneti«ei  for  tlie  purpose  of  bringing  an  action  of  troveryanddbe 
oae  has  op  iciiN^enee  to  the  other ;  evidence  of  the  verbal  diemmid  ia 
soffickni)  vithottt  the  production  of  the  writing.  -  Smith  ▼•  YatBig# 
I  Camp.  439. 

'454.  Secoadanr  evidence  may  be  given  of  a  written  notice  of  the 
iUshanour  of  a  bill  of  exchange,  without  notice  to  produce  it.  Acfe* 
land  V.  Pearcer  2  Caaap^  601.  ' 

455*  In  an  action  on  a  promissory  note  or  bill  of  exchange*  the 
de^dant  cannot  give  in  evidence  a  parol  agreament»  entered  into 
w1l0a  it  ^ras  drasra-y  that  it  should  be  ren^veed,  and  payment  should 
not  be  Asaiaadcd  when  it  became  due.  •  Hoare  v.  Graham,  S  Campi^ 

57. 

•  450«  If  there  be  one  invariable  mod6  in  which  bills  of  exchange 
are  drawn  between  particular  parties,  this  oiay  be  proved  by  parai 
evidence,  without  any  of  the  bills  being  produced,  ^enoor  v« 
Billing,  8  Camp.  3ia 

457«  If  a  written  contract  for  the  sale  of  goods  specifies  no  tiafie 
for  delivering  them,  in  an  action  for  not  ddtveiing  them  it  ja^aot 
oompetem  for  the  defendant  to  give  parol  evideoee  thatit  waa  a 
eonditioa  of  sale  tbali  the*  goods  should  be  taken  away  immedisidyt 
or  that,  by  the  uaage  of  tr£de,  whcve  goods  are. sold  to  be  deUwred 
at  a  distant  dav>  the  time  is  always  naentioaed  in  the  writteii  contract* 
Greaves  v. 'Ad^liii,S  Camp.  4fl6.  w 

•  45&  Where  the  aaaster  of  a  ship  was  hired  for  a  voyage  to  thflrCast 
hdiw  by  a  written  a^ementywhicb  stipidated  thathe^wouUreseifa 
\M.  "in  lieu  aP  prvrilege,"  and  a  qOestion  arose  w}ietber  hai^naas 
entitled  to  the  freight  of  goods  carried  in  the  cabin,  adilch  drpnwdad 
chiefly  upon  the  £sputed  meaning  of  the  void  <^-plmUl9a:'^.b0h|| 
that  what  the  parties  said  upon  the  subject  bafive  and  a(|r<t}iQ4i0lf 
when  the  agreement  was  entered  into,  was  mksrfssildi  iin  artdeaeet 
and  that  the  Mder  then  having  told  the  master  he  should  hane(»tbi 
use  of  the  cabin  for  his  own  benefit,  the  latter  had  m  right  to  retaia 
the  cabin  freight.  Birch  and  another  v.  Depeyster,  4  (%ttnp^'MS-\; 
&  C.  1  Starkie^  016.  -  o  >\f.>f  nf  h^^ 
^'^f^  Policies  of  insurance  having  been  dahverad  fto  the  .aasignos> 
of  a  bankrupt,  one  of  whom  is  since  dead,  proof  of 'an  appliealimii44 
the  attosney  under  the  comaoissioo  fisr  suQhpolttiiesv;«bo>ilii|t>i|sl 
know  what  had  become  of  them,  doeanot  wamaDt-ilBe  adniismo^'fif 
secondary  evidence.  Williams  and  another  ▼.  YmmghusbaMt  l^fiMki 
p99.  '  .T    .  .    .M 

460^  Afler  notice  to  produce  a  letter  writtemby  the  pUiatiffDs 
ihe  defendant,  par6l  evidence  of  its  consents  may  be  'giteifcrb|ittai^ 
^  ^ho  recolleeu  the  caotenls,  akhoagh  it  is  il»  the  plamtiira  powir 

«      -'^  "        •♦  .■  to 
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to  produce  the  clerk  who  wrote  the  letter.  But  m  sudi  case  <the 
contents  cannot  be  proved  by  the  production  of  a  copy  of  the  or^gjfud 
copy.    Liebman  and  others  v.  Pooley  and  others,  1  Starkie*  167. 

461.  By  the  contract  between  die  owners  md  captaw  of  an 
India  ship,  the  latter  is  to  receive  a-  certain  comp^isation  ha  licy  of 
privilege  and  primage ;  a  conversation  between  the  partis  previoua 
to  the  contract  is  evidence  to  show  in  what  sense  they  intended  to 
use  the  word  **  privilege."    Birch  r.  Depeyster^*  1  Starkie^  210.  -    > 

462.  At  the  tuae  of  hiring  a  horse  a  note  of  tbcf  affreement  is  nmiis^ 
stating  the  xime  and  price»  tbe  plaintiff  is  not  preduded  proving  by 
parol  evidence  additional  terms  of  agreement.  Jhefibry  y.  Wa&iMii 
1  Starkie,  267. 

463.  In  an  action  affainst  one  of  several  m^nbera  of  tf  soeiety 
established  under  a  deed  of  co-partnership  for  goods  supplied  tolhe 
society,  the  delendant  may  be  proved  to  be  a  partner  by  parot  ei^i* 
denccy  without  producing  the  deed.  And  the  entries  in  a  book  eto^ 
taining  a  record  of  the  proceedings  of  the  society  produced  'at^lli^ 
meetingstt  a«d  open  %o  the  inspection  of  all  the  membenn  areiui- 
inissible  in  evidence  against  the  defendant,  after  he  has  been  ptroved 
to  be  a  member  of  the  society.  Alderson  and  another  v.  Glajr^ 
1  Starkie>  405. 

464.  Although  notice  has  been  given  to  the  pJaintiA  to  nro^M* 
certain  letters,  the  defendant  cannot  crosa-examiae- the  plainltf'e 
vritnesses  as  to  their  contents.  Graham  and  others  v.  Dyster,  2  Stark* 
21. 

466.  A^  as  surety  for  i?.,  bii^ds  hipsself  to  pay  to  CL  the  balaaet  of 
account  between  B,  and  C.,  within  the  space  of  six  months'  aftec 
notice.  In  an  actioa  by-C.  agiunst  A*9  parol  evidence  of  sUchaotieQ 
cannot  be  given^  without  proof  of  the  usual  notice  to  produeeiiC* 
Grove  and  another  v.  Ware,  2  St^kie,  174. 

466.  The  legal  eflect  of  a  bill  of  exchange  cannot  be  centraUed 
by  a  verbal  condition  ;  thecefere,  where  it  waa  verbally  uttderateaiA 
between  the  acceptor  and  payee  of  a  bill  that  the  biH  should  be  paU 
out  of  a  particular  fund,  that  does  not  control  the  legal  openMiao 
<9f  the  bill.    Campbell  v.  Hod^^on,  1  Giow.  74. 

467.  After  a  notice  to  produce  a  lease,  and  a  nonsuit  on  die  trial 
of  the  cause*  the  defendant  ass^ns  the  lease  without  Ae  privtQr  of 
his  attorney  on  record,  a  seoond  aqtion  ia  afterwards  brought*  tmdt 
another  notice  to  produce  the  lease  is  served  upon  the  attorney*  wb^ 
Informs  the  person  serviag  the  notice  that  the  lease  had^  biSm  aa* 
rfgned,  and  that  the  assignment  was  made  without  his  ptiinty,   die 

Caintiff*being  acquainted  with  the  place  of  the  d^ndant'l  residefllBeli 
M^  that  it  was  incumbeat  upon  him  tahaveeneuiredQf  the,  de- 
fendant in  whose  possession  the  lease  was,  in  oroer  to  render  aen 
ootidary  evidence  of  ita  contents  adhiissifole»  Knight  v.iAfaElJeir 
1  Gaw.  ICSi 

468.  An  usage  of  trade  cannot  be  set  up  to  contravene  ai^  espiMb 
eontiaet>;  therefore,  where  A,  agkeed  to  sell  to  B.  :A  ^atitilEji^  of 
bacon,  which  he  warranted  to  be  of  a  particular  qilahty,  piatUF 
Idiich  B,  weighed  and  examined  upon  delivery  at  the  wharfoger'a^' 
and  paid  for  the  whole  by  a  bill  at  two  months ;  but  befote  the  bill 
bbcame  due,  gave  notice  to  A.  that  the  bacon  was  not  agreeable  tor 
the  contritet :  held,  that  B*  could  not  give  in  evidence,  a  cifttout.  in 
the'baeon-tvade  that  the  buyer  was  boimd  to-  reject  the  caiitraei^  if 
dfasajtislied  thei^ewith*  at  the  time  of  eyaitiNng  the  CQiaaiddi(^«  aad- 
that  hamg  neglected  to  de  so  in  the  frst  instance*  hewaaescMadk 
from  future  tMectieos.    Yeats  v.  Fim»  1  Holt*  95.  . 

469.  A 
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469.  A  particular  of  demand,  ^ven  in  under  a  judge's  order, 
cannot  be  used  as  evidence  of  the  adversary's  demand.  Miller  v. 
Johnson,  2  £sp.  C.  602. 

470.  To  establish  a  partnership  between  two  defendants^  a  verdict 
6n  an  issue  directed  by  the  court  of  exchequer  to  try  that  &ct,  h 
i^vidence  for  the  plaintiff.  Whately  v.  Menheim  and  anottier,  2  Gsp.C 

eo8. 

471 .  In  anaction  against  two  for  repairing  an  article,  proof  that 
it  had  been  used  on  the  Joint  account  of  boUi,  is  evidence  of  a  joint 
ownership.    Weaver  v.  Prentice  and  another,  1  Esp.  C*  S69. 

472.  il.  and  B.  are  partners,  and  part-owners  of  a  vessel ;  an  ad- 
mission by  i4«  as  to  a  subject  of  co-part-otcn^xAtp,  but  not  of  co- 
partnership,  is  noi  binding  on  B>  Jaggers  v,  Binnings  and  anqtber, 
1  Starkie,  64. 

473.  Goods  are  supplied  to  A.  and  B*  (who  are  partners),  after 
noUce  by  A.  that  he  will  not  be  answerable  for  any  goods  subse- 
quently sent ;  it  is  incumbent  on  the  plaintiff,  in  an  action  for  the 
price  of  such  goods,  to  prove  some  act  of  adoption  on  the  part  of 
A,f'  or  that  he  has  derived  benefit  from  the  gooas.  Willis  v.  Dyson, 
1  Starkie,  164. 

474.  In  action  by  partners,  it  is  not  sufficient  to  prove  the 
several  surnames,  without  proving  also  the  Christian  names  of  the 
members  of  the  firm,  as  stated  in  the  declaration.  Acerro  and  others 
V.  Petroni,  1  Starkie,  100. 

475.  In  an  action  against  tlie  drawers  of  a  bill  of  exchange, 
drawn  by  a  firm  upon  one  partner,  if  it  is  proved  that  the  bill  was 
accepted  by  the  drawee,  this  is  evidence  of  its  having  been  regu- 
larly drawn ;  and  in  such  action  it  is  unnecessary  to  prove  that  the 
drawers  had  notice  of  the  bill  being  dishonoured.  Porthonse  v. 
Parker,  1  Camp.  82. 

476.  An  authority  to  execute  a  deed  must  be  by  deed ;  and  if  one 
partner  acknowledge  that  he  gave  another  partner  authority  to  exe- 
cute a  deed  for  him,  the  presumption  is  that  it  was  a  legal  nu- 
thoritv,  which  must  be  under  seal  and  produced.  An  acknowledge- 
ment 18  not  sufficient.  Steiglitz  and  another  v.  Egginton  and  others, 
1  Holt,  141. 

'  477.  In  an  action  of  tusumpnt  against  one  partner,  evidence  may 
be  'given  of  the  admission  of  another.  *  Thwaites  v.  Richardson, 
Peake,  16. 

47<8.  Primd  Jacie  evidence  of  a  partnership  having  been  giveg, 
the  declaration  of  one  partner  is  evidence  against  another  partiu^. 
Nicholls  v.  Dowding  and  another,  1  Starkie,  81. 

479.  A*  knows  mat  an  intention  between  B,  and  C.  to  dissolve 
tlieir  partnership  is  in  the  course  of  execution ;  if  A*  afterwards  in- 
sists upon  the  continuance  of  the  partnership,  it  lies^  upon  him  to 
show  that  the  intention  has  been  abandoned.  Paterson  v.  Zachariah 
and  another,  1  Starkie,  71. 

480.  Notice  by  a  co-partner  that  the  partnership  has  b(een.  dis- 
solved,' is  fvidence  as  against  him  that  it  has  been  dis9olved.br 
competent  means ;  and  therefore  is  evidence  of  a  dissolution  l;^  deeo, 
if  a  deed  be  essential  to  such  dissolution.  Doe  v.  Miles,  1  otarkk, 
181. 

481.  Proof  of  the  insertion  of  a  notice  of  the  dissolution  of  a 
partnership,  although  but  once,  in  a  newspaper  taken  in^by  tl^e 
party  sought  to  be  affected  by  the  notice,  ana  l^ft  at  his  house  'vi  the 
usuu  course^  is  evidence  to  be  left  <o  a  jury  without  a^ot  proof 
that  the  paper  ever  reached  the  par^  ;  but  the  most  usual  and  pru- 
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dent  course  in  such  cases  is  to  give  notice  by  a  circular  letter.  ,  J]en- 
kins  and  another  v.  Blizard  and  another,  I  Starkie,'4l8. 
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'  482'.  A  transfer  of  stock  is  evidence  on  a  plea  -pf  pajmeut  tp  an  Payment! 
action  on  a  bead.    Breton  v.  Cope,  Peake,  41.  '  «      ,   ,/  « 

483.  Where  a  creditor,  having  received  the  note  or  bill  of  a  .tliii;^  *•  -^  < 
person  in  payment  of  his  debty  sues  his  debtor,  the  proof  thai*  ti)Q 
instrument  was  dishonoured  and  due  notice  given,   lies  '  upon  hin^* 

St^dman  v.  Gooch,  1  Esp.  N.  P.  C.  S. 

484.  Where  issue  is  taken  upon  fact  of  payment,  the  manaer.o^ 
tlie  payment  is  not  in  Question ;  thus,  where  issue  is  taken  upon  the 
averment  that  the  consideration  of  an  annuity  stated  in  the  memori^ 
to  have  been  paid,  was  not  paid.    Franco  v.  Lindo,  1  Esp«  C.  ^QOi.  ..^ 

485.  Payment  of  a  banker's  check  given  by  the  defendant  to  thQ 
plaintiff,  is  evidence  of  the  payment  of  his  demand.  Egg  v.  BarnettJ'^ 
3  Esp.  C  196. 

486.  Payment  of  a  note  of  hand  payable  after  sight  may  be  pre-. 
sumed  after  the  lapse  of  twenty  years  from  the  date.  Duffield  v. 
Creed,  5  Esp.  C-  52.  .  , 

487-  The  presumption  arising  from  lapse .  of  time  of  a  judg- 
ment being  satisfied,  is  not  rebutted  by  evidence  of  the  defendant 
having  been  in  extremely  embarrassed  circumstances,  and,  in  the 
opinion  of  those  who  knew  him,  incapable  of  paying  the  def^t  9e-. 
cured  by  the  judgment.    Willaume  v.  Gorges,  1  Camp.  217. 

488.  Where  there  is  a  competition  of  evidence  upon  the  .question 
whether  a  security  has  been  satisfied  by  payment,  the  possession  of 
that  security  bv  tne  claimant  ought  to  turn  the  scale.  Brembri^ge 
V.  Osborne,  1  Starkie,  574.  ... 

489.  Assumpsit 9  and  plea  of  set-off  for  money  lent  by  the  defends 
ant  to  the  plamtiff ;  replication  denying  the  set-off.  It  appear^  that 
the  loan  took  place  thirteen  years  ago.  Although  the  statute  of  lin^i^ 
ations  is  not  a  legal  bar  to  the  action,  the  jury  may  presume  from 
length  of  time,  and  other  circumstances,  that  the  debt  has  been  satis- 
fied.    Cooper  V.  Dame  Turner,  widow,  2  Starkie,  497.  ; 

490.  Payment  of  money  into  court  on  the  whole  declaration,  icj  PAymentofmo- 
an  action  on  an  agreement,  is  such  an  admission  of  the  agreement  ney  into  court, 
that  it  may  be  read  without  further  proof.   Guillod  v.  Nock,  1  Esp.C 

347. 

^ '  491.  An  infant,  after  paying  money  into  cOurt,  may  still  insist  on 
his  Intkncy  as  to  residue  of  the  demand,  since  the  money  paid  in 
may  be  for  necessaries.     Hitchcock  v.  Tyson,  2  Esp.  C.  481.  n. 

'492.  The  plaintiff  may  be  nonsuited,  notwithstanding  the  defends 
aht  has' paid  money  into  court.     Smith  v.  Vale,  2  Esp.  C«  607. 

^9S..  Where  money  is  paid  into  court  generally  upon  a  declaration 
ili  Contract,  it  admits  the  existence  of  a  contract  in  every  transaction 
which  b  capable  of  bemg  converted  into  a  contract  by. the  assent  of 
Bie  tiartle;^  r  as  in  the  case  where  A.  sues  B.  as  f6r  the  sale  of  goodsj 
wftich  in  point  of  fact  were  taken  tortiously.  Bennett  v.  Francis* 
4  Esp.  C,  28.;  S.  C.  2  B.&P.  550. 

""  %9i'  In  an  action  on  a  valued  policy  of  insurance,  the  payment  of 
iki6ir^j^  into  court  upon  a  count  which  states  a  total  loss,  aod  the 
pUintiff  i6  bound  to  prove  that  he  has  suffered  damage  from  the  cap.-; 
td^e  beyt)nd  the  amount  of  the  sum  paid  bto  court.  Rucker  v» 
Palsgrave,  1  Camp.  557. 

495'.'  P^obf  of  the  rule  to  pay  money  into  court  will  entitle  i\i^ 
j^jEiinciff  to  a  verdict  with  nominal  damages ;  unless  the  defeivlant 
prove  that  he  has  paid  the  costs  under  the  rule,  pursuant  to  tjbe 
ihaster's  allocatur.    Horsburgh  v.  Orrae,  1  Camp.  558.  n. 

496.  So, 
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496.  S09  if  after  actkm  broaslit  the  money  souj^t  to  br  reco* 
vered  is  p«id  without  u  role  of  court,  the  plaintiff  mtiit  have  a 
▼aniict.    AddnflOD  ▼.  Thornton,  1  Camp.  559.  n. 

497.  In  indebitatus  assuwtptit  for  gooos  sold,  pajrment  of  monej  into 
eomrt,  after  a  particnlar  stating  tnat  the  action  is  brought  for  die 

S'ice  of  a  certain  lot  of  goods  sold  to  the  defendant  on  sudi  a  day 
A.B^  the  plaintiff's  ^oker  does  not  admit  that  the  snoods  por- 
ased  by  the  defendant  of  A.B.  on  the  day  npecifiea  were  the 
property  of  the  plaintiff.    Blackburn  ▼.  Scholes,  2  Camp.  S4I. 

498.  In  an  action  of  covenant,  if  money  be  paid  mto  court  on 
any  one  of  the  breaches,  it  is  unnecessary  io  prove  the  deed.  Baiidan 
V.  Ljmch,  2  Camp.  S56.  , 

499L  Goods  having  been  sold  to  the  defendant  by  sample  at  a 
stipulated  price,  he  cannot,  after  payment  of  money  into  court  in 
an  uctiomn  indebitatus  auumptit  insist  upon  any  defect  in  the  goods, 
since,  by  the  payment  of  money  into  court,  he  admits  the  original 
oaotraet ;  if  a  purchaser  iueans  to  insbt  on  such  an  objection,  he 
ought  to  return  the  goods.    Leggett  v.  Cooper,  2  Starkie,  lOS. 

500.  Fajrment  of  money  into  court  can  oidy  be  proved  by  the 
ride  fbr  paying  it  in.    Israel  v.  Benjamin,  3  Camp.  41. 

501.  The  taking  money  out  of  court  is  not  conclusive  as  to  the 
real  extent  of  the  plaintiirs  demand.  HHdyard  v.  Blowers,  5  Esp.  C. 
69. 

502.  In  an  indictment  for  perjury  committed  on  the  trial  of  a 
former  cause,  the  prosecutor  should  be  prepared  to  prove  the  tokole 
of  the  defendant's  evidence.    Rex  v  Jones,  Peake,  38. 

503.  Though  to  support  an  indictment  for  perjury  committed  00  a 
ibrmer  trial,  the  prosecutor  must  in  general  prove  the  whole  of  the 
defendant's  examination,  yet  where  die  perpiry  was  committed  in 
swearing  to  a  fact  not  connected  with  the  general  merits  of  the 
canse,  proof  of  the  cross^xamination  only  is  sullcient.  Rex  v. 
Doidin,  Peake,  170. 

504.  On  an  indictment  for  perjury  in  an  answer  to  a  bill  in 
diancery,  it  is  sufficient  evidence  of  the  defendant  having  sworn  to 
the  truth  of  the  answer  to  prove  his  signature  to  it,  imd  the  signatore 
of  the  master  in  chancery  before  whom  it  purports  to  be  sworn. 
Rex  V.  Benson,  2  Camp.  508. 

505.  In  an  action  ror  disturbing  plaintiff*8  enjoyment  of  a  pew 
claimed  in  right  of  a  messuage,  an  old  entry  in  the  vestry4>ook, 
signed  by  the  churchwardens,  stating  that  the  pew  had  been  repaired 
by  the  then  owner  of  the  messuage  (under  whom  plaintiff  claims), 
ii|  consideration  of  his  using  it,  is  admissible  evidence  to  prove  the 
plaintiff's  right  to  the  pew.    Price  v.*  Littlewood,  3  Camp.  188. 

505.  fo  an  action  on  14  G.  3.  c.  49.  by  the  treasurer  or  the  cpllep 
4f  phviicians,  to  prove  his  right  tip  sue  in  that  capacity,  it  is 
enough  to  put  in  tlie  annals  or  the  Comitia  Majora^  recording  his 
i^pointment,  and  to  show  that  he  afterwards  acted  as  treasurer, 
without  calling  any  one  who  was  present  at  the  election,  llndd  v« 
Foulks,  3  Camp.  405. 

507.  Evidence  of  a  eenend  perception  of  rent  of  the  tenaoMols 
of  which  those  demancTed  formed  part,  held  to  be  sufficient  proof  of 
possession  to  support  a  fine  levied  with  proclamations  against  the  ple^ 
quod  ^ fits  finis  nil  habuerunt,  &c.,  so  as  to  bar  the  heir  wbo  never 
made  aetUaTentry  after  the  death  of  his  ancesCor.  Hardman  v.  Clegg^ 

.  I  HMD,  667. 

508.  It  k  not  suSdent  primd/ade  evidience  of  a  Ibttet  befog  sent 

1^  by 
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hf  Ciie  *p08t',  tliat  ft  was  written  by  a  merchant  in  his  counting-. 
house)  asd  put  do#n  upon  a  table  for  the  purpose  of  boing  carried 
from  thence  to  the  post-office,  and  that  by  the  course  of  business 
in  the  c<lunting-house  all  letters  deposited  on  this  table  are  carried 
t^'the  post-offi<ie  by  a  porter.      Hetherington  v.  Kemp,  4  Camp. 

•509.  Tlie  posiea  by  itself,  without  proof  of  the  judgment  therepn,  Po^tea. 
is  'Evidence  of  a  vermct  for  the  sum  mdorsed,  and  therefore  of  the 
debt.    Garland  v.  Scoones,  2  £sp.  C.  648. 

'  510.  In  an  action  by  one  defendant  in.  atsumpsU  against  a  co- 
defijudont,  the  postea  is  evidence  to  prove  the  amount  of  the  da-  * 
mages;  but  (semble)  the  indorsement  of  the  costs  with  tlie  master's 
Mobatur  on  the  postea  is  not  sufficient  to  entitle  the  plaintiff  to  rer 
o^er  half  of  the  costs,  without  producing  the  judgment.  Foster  v. 
Compton,  2  Starkie,  S64. 

'511.  After  the  existence  of  an  appointment  or  other  fact  has  been  presumption. 
shown,  its  continuance  will  be  presumed  until  the  contrary  appear.  ' 
Rex  V.  Budd,  5  Esp.  C.  230. 

512.  Mliere  there  has  been  no  fraud  on  the  part  of  the  defendant, 
the  presumption  of  law  is  against  the  demand  of  the  plaintiff.  Clumies 
V.  Fezzejt  1  Camp.  8. 

51S*  On  proof  that  goods  which  cannot  be  exported  witliout-a 
licence,  were  entered  for  exportation  at  the  custom-house,  it  will  be 

Sesumed  that  there  was  a  hcence  to  export  them.    Van  Omeron  v.  ■'-*■  't 

owick,  ^  Camp.  44. 

514.  In  an  action  by  the  assignees  of  a  bankrupt,  upon  proof  that 
tlie  petitioning  creditor's  debt  once  existed,  the  law  will  presume 
that  It  continued  down  to  the  time  of  the  bankruptcy.  Jacksori  v. 
Irvin,  2  Camp.  50. 

515.  Under  a  plea  of  coverture,  where  it  appeared  that  the  de- 
fendanlfs  husband  went  abroad  twelve  years  ago.  Held,  that  she 
was  bound  to  prove  that  he  was  aliv^witmn  seven  years.  Howell  v. 
De  Pinna,  2  Camp.  113. 

'516.  If  a  person  who  is  not  a  modeller  or  statuary  exposes  to  sale 
a  pivaled  bust,  this  is  not  presumptive  evidence  of  his  naving  made 
it.    Gahagan  V.  Cooper,  3Caim>.115. 

517.  IVoof  that  the  plaintiff  wrote  a  letter  to  the  defendant, 
pupportintf'  to  contain  a  bill  of  exchange,  with  directions  how  the  • 

product  imotiLd  be  applied,  and  that  the  defendant  soon  afterwards  , 

nad^'faJU  iahiapossession,  which  answered  the  description  contained 
in  fike  letter,  arords  presumptive  evidence  that  both  the  letter  and 
the  'biU  fbsuid  their  way  to  the  defendant.  Kieran  v.  Johnson  and 
another,  1  Starkie,  109.  ^. 

US*  Where  a  vessel  is  proved  to  have  sailed,  and  has  not  been 
h^erd  of  for  two  or  three  years,  it  is  to  be  presumed  that  she  is  lost, 
b\it^0t  what  time  an  individual  who  sailed  on  board  of  such  vessel 
peiiflhed,  is  ta  be  collected  by  the  jury  fVom  the  particular  curcum- 
etapceaof  the  case*.   Watson  and  wife  v.  King,  1  Stbrkie,  121. 

519.  It  is  to  be  presumed,  that  a  broker  who  has  bought  goods 
for,  1ms  fraici|pal»  nas  done  every  thin^  requisite  according  to  the 
usual. course  of  dealing  for  the  completion  of  the  purchase.  Boville 
and  another  v*  Bradbury,  1  Starkie,  136. 

520.  If  the  agept  to  whom  ^oods  have  been  con«gned  by  his 
principal  for  sale,  refuse,  after  a  reasonable  time  has  elapsfed,  to 
account  for  them,  it  is  to  be  presumed  that  the  agent  has  sold  th^m; 

and  in  such  case  a  bill  of  particulars,  stating  the  demand  to  be  for  the  ^* 

Yoh.  V.  F  f  goods 
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goods  (which  it  specifies),  and  for  money  had  and  receiyed,  &c.y  is 
sufficient.    Hunter  v.  Welsh,  1  Starkie,  224. 

521.  The  question  being,  whether  a  piece  of  doth  has  been  re- 
turned by  the  defendant  to  the  plaintiff,  the  production  of  a  note 
by  the  defendant,  in  which  the  plaintiff  requests  him  to  return  the 
piece  by  the  bearer,  iaprimd  facie  evidence  to  show  that  the  piece 
nas  been  returned ;  and  the  plaintiff  ought  to  call  the  bearer  of  the 
note  to  show  that  the  piece  had  not  been  returned  through  him. 
Shepherd  v.  Currie,  1  Starkie,  454. 

522.  In  a  declaration  for  keeping  a  dog  which  killed  several  of  the 
plaintiff's  sheep,  it  is  alleged  that  the  defendant  knew  that  the  dog 
was  accustomal  to  bite  and  kill  sheep :  Proof  must  be  ^ven  that  the 
dog  had  previously  bit  sh'^cp ;  and  the  fact  cannot  be  inferred  from 

the  circumstance  of  the  dog's  having  before  sprung  upon  a  man. 

Hartley  v.  Halliwell,  2  Starkie,  212. 

52S«  There  is  no  fixed  rule  of  law  with  regard  to  the  time  after 

which  a  missing  ship  shall  be  reputed  to  be  lost.    It  is  in  all  cases 

a  question  of  presumption,  to  be  governed  by  the  circumstances  of 

the  particular  case.     Houstman  v.  Thornton,  1  Holt,  242. 

Prmluction  of        524.   In  trespass  for  seizing  the  plaintiff's  ship,    Lord  Kenyan 

wntitigs.  permitted  a  witness  served  with  a  tubpotna  duces  tecum  by  the  plaintiff, 

to  withhold  a  warrant  of  attorney.    Miles  and  another  v.  Dawson, 
1  Esp.  C.  405. 

525.  Notice  to  produce  papers  must  be  given  a  reasonable  time 
before  trial.    Sims  v.  Kitchen,  5  Esp.  C.  46. 

526.  The  solicitor  to  a  commission  of  bankruptcy  is  bound  to 
produce  them  when  served  with  a  subpcena.  Pearson  v.  Fletcher, 
5  Esp.  C.  91. 

oil.  A  party  served  with  a  subpcena  duces  tecum  is  bound  to  have 
the  writings  at  the  trial  ready  to  be  produced  in  whatever  way  he 
came  by  diem:    Amey  v.  Long,  6  Esp.  C.  116. ;  S.  C.  9  East,  465. 
,  528.  Although  a  paper  may  be  in  the  legal  custody  of  A.^  if  it  is 

in  the  actual  possession  of  JB.,  he  is  bound  to  produce  it  under  a  sub- 
poena  duces  tecum,    Amey  v.  Long,  1  Camp.  14. 180  a. 

529*  If,  upon  a  notice  to  produce  books  of  account,  they  are 
not  produced,  this  circumstance  affords  no  legal  ground  for  any 
inference  respecting  their  contents,  and  merrtly  entitles  the  opposite 
party  to  prove  their  contents  by  parol  evidence.  Cooper  and  an- 
other V.  6ibbons,  3  Camp.  363. 

530.  A  solicitor  to  a  third  person  is  bound  to  produce  his  client's 
lease  executed  by  the  defendant,  provided  the  prodnction  will  not 
operate  to  the  prejudice  of  his  client.  But  if  the  reading  of  such 
a  document  would  operate  to  the  prejudice  of  a  third  person,  the 
court  will  not  direct  it  to  be  read.  Copeland  v.  Wattss  and  another, 
1  Starkie,  95. 

^  531.  Service  of  notice  on  the  wife  of  the  defendant's  attorney  at 
his  lodgings  to  produce  a  lease,  on  the  evening  before  trial,  is  insuf- 
ficient.   Doe  ex  dem.  Wartney  v.  Grey,  1  Starkie,  283. 

532.  Notice  to  the  defendant  to  produce  an  order  relating  to  the 
ship  which  it  appears  the  defendant  has  ddivered  to  the  captain,^  is 
sufficient,  on  cCnault  of  production,  to  entitle  the  plaintifis  to  give 
parol  evidence  of  the  order,  since  the  possession  of  the  obtain  is 
tor  this  purpose  the  possession  of  Uie  defendant.  Baldney  and  an- 
other V.  Kitchie,  1  Starkie,  338. 

533.  Upon  a  subpcena  duces  tecum  a  witness  is  bound  to  produce  a 
paper  which  he  has  in  his  actual  custody,  diough  the  legal  right  and 

16  property 
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property  in  such  paper  belong  to  another.  The  court,  however,  in 
all  ^uch  cases,  will  exercise  their  discretion  in  deciding  what  papers 
ahall  be  produced,  and  under  what  qualifications,  as  respects  the 
interest  of  the  witness.  Such  witness  is  bound  to  produce  them, 
though  there  be  a  regular  way  prescribed  by  law  for  obtaining  such 
documents.    Corsen  v.  Dubois,  1  Holt. 

534.  In  an  action  for  repairing  a  cart,  an  entry  in  the  books  of  Propeity. 
the  receiver  of  duties  on  carts,  is  not  evidence  of  property  in  the 
defendant,  without  proof  that  it  was  made  at  his  instance.    Weaver 

▼.  Prentice  and  anotner,  1  ]^p.  C.  869. 

535.  Acts  of  ownership  are  conclusive  evidence  of  property 
against  supposed  unexercised  rights.  Curzon  and  another  v.  Lomax> 
5  Esp.  C.  60. 

5Sis.  In  trover  for  bank-notes,  to  prove  that  they  belonged  to  the 
plaintiflP,  the  evidence  was,  that  they  had  been  delivered  out  by  a 
banker's  clerk  (to  what  person  he  could  not  tell)  in  paymenl  of  a 
cheque  which  was  payable  to  the  plaintiff  or  bearer.  TniB  held  to 
be  primi  fade  evidence  of  property.  Greenstreet  v.  Carr,  1  Camp. 
551. 

537.  Possession  ispritndjacie  evidence  of  property  in  negotiable 
instruments.    Therefore,  in  trover  for  a  bank-note,  it  is  not  a  primd 

Jacie  case  for  the  plaintiff  to  prove  that  the  note  belonged  to  him,  and 
that  the  defendant  afterwards  converted  it ;  and  the  defendant  will 
not  be  called  upon  to  sl^ow  his  title  to  the  note,  without  evidence 
from^  the  other  side  that  he  got  possession  of  it  maldjidey  or  without 
consideration.    King  v.  Milsom,  2  Camp.  5. 

538.  In  an  action  for  rent,  to  entitle  the  tenant  to  deduct  the  Property  tax., 
property  tax,  it  is  sufficient  to  prove  the  oayments  to  the  collector, 

without  producing  the  assessments.    Philips  v.  Beer,  4  Camp.  266. 

539.  A  record  is  conclusive  of  those  matters  only  which  appear  Record, 
upon  the  &ce  o9  it,  and  not  by  collateral  evidence,  to  have  been 
litigated.    Smtzenick  v.  Lucas,  I  Esp.  N.  P.  C.  44.    * 

540.  To  prove  an  examined  copy  of  a  recordi  it  is  sufficient  iox  a 
witness  to  swear,  that  he  examined  the  copy  while  another  person 
read  the  original.  Reid  v.  Margison,  1  Camp.  469.  Giles  v.  Hill, 
1  Camp.  471  n.  S.  P. 

541.  Before  a  document  can  be  read  as  a  record,  it  must  be  proved 
,  either  that  it  came  out  of  the  hands  of  the  officer  of  the  court,  or 

from  the  proper  place  of  depositing  the  records  of  the  court  of  which 
it  professes  to  be  a  record,  and  the  contents  of  the  document  itself 
cannot  be  called  in  aid  in  support  of  such  proof.  Adamthwaite  v. 
Sj^ge,  1  Starkie,  183. 

542.  The  inspection  of  a  record  is  within  Ae  peculiar  province  of 
the  court ;  and  therefore  if  a  doubt  arise  as  to  any  word  upon  a 
record,  the  court,  and  not  the  jury,  must  resolve  that  doubt.     Rex  % 
v.  Hucks,  1  Starkie,  521. 

543.  It  is  evidence  of  the  insufficiency  of  pledges  in  revlevinf  that  Rcplcrio. 
they  have  made  defitult  in  the  payment  or  debts  whicn  they  had 
promised,  on  application,  to  discharge.     Gwyllim  v.  Schqley  and 
another,  6  Esp.  C.  100. 

544.  In  tepUviny  the  declarations  of  the  jperson  under  whom  the 
defendant  makes  cognizance,  are  not  evidence  for  the  plaintiff. 
Hark  v.  Horn,  2  Camp.  92. 

545.  If  the  abandonment  of  a  contract  be  made  the  ground  of  an  RescuidiDg 
action,  it  is  not  competent  to  the  plaintiff  to  show  that  a  contract  contncts. 
has  existed  and  been  abandoned,  without  proving  the  specific  con* 

tract.    Walker  v.  Constable,  2  Esp.  C.  659 ;  S.  C.  1  B.  &  P.  306. 

F  f  2  546.  la 
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546.  In  an  action  for  money  had  and  received,  to  recover  back 
mon^  paid  to  the  defendant,  it  is  not  necessary  to  show  that  he 
knew  he  was  net  entitled  to  receive  it.  Robinson  v.  Anderton,  Peakei 

Qi. 

547*  It  is  matter  of  evidence  whether  certain  goods  are  those 
mentioned  in  a  notice  or  schedule.  Holsten  v.  Jumpson,  4  £sp.  C« 
189. 

'  548.  The  statute  2  G.  2,  c.  26.»  ^exempting  seamen  from  produdng 
the  written  ag^ement  for  wages,  only  applies  to  tuitions  for  wi^es ; 
not  therefore  to  an  action  bv  a  seaman  against  the  master  for  a 
wrongful  act  which  prevented  him  from  ^anung  his  wages.  Johnson 
V.  LewelUn,  6  Esp.C.  101. 

549.  In  an  action  for  seamen*s  wages,  the  plaintiff  may,  under 
2  Gw  2.  c.  S6.,  give  evidence  of  the  contents  of  the  ship's  articles, 
without  having  served  a  notice  to  produce  them.  Bowman  v.  Mau- 
•zelman,  2  Camp.  315. 

550.  Held,  Uiat  on  a  count  for  work  and  labour,  a  seaman  might 
recover  fbr  wages  during  a  hostile  embargo  in  a  foreign  port»  while 
he  was  imprisoned  on  shore,  on  proof  that  the  crew  were  restored 
to  the  ship,  and  that  she  completed  the  voyage  and  earned  freight, 
without  producing  the  order  by  which  the  embargo  was  taken  off. 
Delamainer  v.  Wintoringham,  4  Camp.  186. 

551.  In  an  action  for  the  seduction  of  a  daughter,  the  pkintiff  may 
prove,  in  addition  to  the  loss  of  service,  the  extent  of  her  sufferings 
and  loss  as  a  parent.    Bedford  v.  M^Cowl,  S  £sp«  C.  119. 

552.  In  an  action  for  seducing  the  plaintiff^s  daughter,  per  quod 
servitium  atnisitf  the  plaintiff  cannot  examine  witnesses  to  the  daugh- 
ter's general  character,  except  in  answer  to  evidence  of  general  bad 
character  adduced  on  the  part  of  the  defendant.  Bamfield  v.  Massey, 
1  Camp.  460. 

553.  In  an  action  for  seducing  the  plaintiff's  daughter,  evidence 
cannot  be  admitted  that  the  defendant  accomplished  the  seduction 
by  means  of  a  promise  of  marriage.    Dodd  v.  Norris,  3  Camp.  519. 

554.  In  an  action  brought  by  a  parent  for  the  seduction  of  his 
Slighter,  it  is  not  necessary  to  sustain  the  action,  that  the.  daughter 
should  be  produced  as  a  witness  at  the  trial.  Fanner  v.  Joseph, 
1  Holt,  451. 

555.  Where  to  debt  on  bond  the  defendant  pleaded,  that  1  lOOL 
was  due  and  no  more,  and  undertook  to  discharge  himself  therefrom 
by  a  set-off;  and  Uie  plaintiff  replied  generally,  that  a  larger  sum 
was  due",  to  wit,  the  sum  1750^.  Held,  that  the  plaintiff  was  bound 
to  prove,  that  more  than  1 100^.  was  due.    Bell  v.  Shaw,  1  Holt,  293. 

556*^  Evidence  that  the  original  defendant  acknowledged  the  debt, 
is  admissible  in  an  action  against  the  sheriff  for  a  false  return.  Kemp- 
land  V.  Macauley,  Peake  65. 

557.  To  connect  the  sheriff  with  his  bailiff,  it  is  sufficient  to  prove 
(by  an  office  copy),  the  wri^  return  and  indorsement  of  the  bailiff's 
name  thereon,  aiid  that  it  is  the  practice  of  the  sheriff's  office  to  in- 
dorse the  writ  with  the  name  of  the  bailiff  to  whom  the  warrant  was 
delivered.    M'Neil  v.  Perchard  and  another,  1  £«p.  C.  263. 

558.  In  an  action  against  the  sheriff  for  a  false  return  to  a  /?* 
Ja.y  to  prove  that  a  bill  of  sale  by  the  debtor  was  fraudulent,  his  de- 
claration at  the  time  of  executing  it  are  admissible,  but  not  those 
subsequent  to  the  execution.    IKiillips  v.  Earner  andanothery  1  Esp. 
C.  357. 

550.  An  indorsement  by  a  sheriff^s  officer  on  his  warrant  is  evi- 
dence 
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dence  M;aiiut  his  surety  sued  by  the  sheriff^  without  calling  die 
officer  bunself.    Perchard  and  another  v.  Tindall,  1  Esp.  C^  S94k 

560.  Proof  that  the  party  of  whom  the  sheriff  has  returned  son- 
est  invent*  might  have  been  arrested,  is  sufficient  in  an  action  for  a 
false  return.    Beckford  v.  Montague,  2  £sp.  475. 

561.  In  an  action  against  the  sheriff  for  an  escape,  the  same  evi« 
dence  oi  the  demanOy  that  would  be  sufficient  against  the  party 
escaping,  is  sufficient  against  the  sheriff.  Sloman  v.  Heme,  2  £sp. 
C.  695. 

562.  A  bill  of  sale  executed  by  the  sheriff,  reciting  the  writ,  sei- 
zure, and  sale  of  the  property,  is  sufficient  to  charge  him  in  trespass 
for  taking  it.    Woodward  v.  Larking,  3  Esp.  C.  286. 

563.  In  an  action  of  trespass  against  the  sheriff  for  seizing  the 
plaintiff's  goods,  to  connect  the  defendant  with  the  trespass,  it  is 
sufficient  to  prove  the  warrant  under  which  the  goods  were  seized 
tiy  the  bailiff.    Grey  v.  Smith,  1  Camp.  387. 

564.  In  an  action  against  the  sheriff  for  a  false  return  to  a  writ, 
what  was  said  by  the  bailiff,  to  whom  the  warrant  under  it  was  di- 
rected, when  asked  by  the  plaintiff's  attorney  before  the  return,  of  the 
writ,  why  he  did  not  execute  it  ?  *^  is  evidence  against  the  sheriff. 
North  V.  Miles,  1  Camp.  389. 

565.  So  of  what  the  oailiff  says,  when,  after  arresting  the  persoii 
named  in  the  writ,  he  takes  him  into  another  county.  Bowsner  v« 
Calley,  1  Camp.  391.  n. 

566.  In  an  action  against  the  sheriff  for  not  arresting  a  person  on 
mesne  process,  notice  of  this  person  being  within  the  defendant's 
•bailiwick  given  to  the  undersheriff's  agent  in  London,  is  no  evidence 
of  such  notice  to  the  defendant.    Gibbon  v.  Coggon,  2  Camp.  189. 

567.  In  an  action  against  the  sheriff  for  a  false  return,  to  connect 
him  with  the  acts  of  a  particular  officer  in  the  execution  of  tba  writ, 
it  is  not  enough  to  show  that  this  officer's  name  is  written  .in  the 
margin  of  the  examined  copy  of  the  writ  and  return.  But  without 
producing  the  warrant,  it  was  held  to  be  enough  to  give  in  evidence 
a  [>aper  issued  by  the  sheriff's  office  and.  directed  to  this  officer,  re- 

3uinng  him  to  give  instructions  for  making  a  return  to  the  writ* 
ones  V.  Wood  and  another,  3  Camp.  228* 

568.  In  an  action  a^nst  the  sheriff  for  an  escape  upon  mesne  pro- 
cess, it  is  enough,  without  producing  the  warrant,  or  giving  direct 
evidence  of  the  arrest  or  esci^e,  to  prove  the  sheriff's  return  of  lepi 
corpus^  and  to  show  that  the  party  did  not  put  in  bail,  and  was  not 
in  the  sheriff's  custody  at  the  return  of  the  writ.  Fairlie  v.  Birch  and 
another,  3  Camp.  397-. 

569.  In  order  to  charge  the  sheriff  with  the  act  of  the  bailiff  in» 
an  action  for  extortion,  it  is  not  sufficient  to  produce  a  copy  of  the 
precept  with  the  bailiff's  name  indorsed  upon  it,  although  tne  sheriff 
has  returned  cepi  corpus  ;  the  plaintiff,  in  such  case,  must  either  pro- 
duce the  warrant,  or  prov^  some  recognition  of  the  act  of  the  bailiff 
by  the  sheriff.  But  it  is  not  essential,  in  such  case,  to  produce  the 
warrant ;  the  privity  between  the  sheriff  and  the  baililF  may  be  proved 
by  showing  that,  upon  the  arrest,  a  bail  bond  was  executed  Mid  de- 
livered to  the  bailiff,  who  returned  it  to  the  sheriff  upon  which  the 
latter  made  his  return  of  cepi  corpus.  Martin  v.  Beu  and  another, 
1  Starkie,  413. 

570.  In  an  action  affainst  the  sheriff  for  an  escape  on  mesne  pro- 
cess, an  admission  by  Uie  defendant  in  the  former  action  as  to  his 
liability  is  evidence  against  the  sheriff.    Wilson  v.  Bridges,  2  Starkie, 

42. 

Ff3  571.  In 
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571*  In  an  action  against  the  Bheriff,  in  order  to  connect  him  with 
the  act  of  his  bailiff,  it  is  sufficient  to  produce  the  writ,  with  the  name 
of  the  bailiff  indorsed  upon  it,  in  the  sheriff's  office,  it  being  the 
course,  ii>the  sheriff's  office,  to  indorse  upon  the  writ  the  name  of 
the  bailiff  by  whom  it  is  to  be  executed.  Tealby  v.  Gascoigne, 
2  Starkie,  202. 

572.  In  an  action  against  the  sheriff  for  an  escape,  the  regular 
way  of  connecting  him  with  his  officer,  so  as  to  make  nim  responsible 
for  his  act,  is  by  the  production  of  the  warrant.  But  any  recogni- 
tion by  the  sheriff,  that  the  officer  acted  under  his  authority,  will 
dispense  with  the  necessity  of  producing  it.  An  indorsement  upon 
the  writ  (returned  and  filed  by  the  sheriff)  of  the  name  of  the  officer, 
is  not  sufficient  to  make  the  sheriff  responsible,  without  proving  that 
his  name  was  written  upon  it  by  the  authority,  or  with  the  privity  of 
the  sheriff.  The  writ,  with  the  sheriff*s  return  upon  it,  h  only  evi- 
dence against  him,  to  the  extent  of  his  duty  under  it,  and  it  is  no 
part  of  his  duty  to  annex  the  officer's  name  to  the  return.  Hill  v. 
Leigh  and  another,  1  Holt,  217. 

578;  In  an  action  against  a  sheriff  for  a  false  return  of  ntilla  bona, 
it  is  sufficient  for  him  to  show  that,  before  execution  executed,  a 
writ  of  error  was  allowed,  although  the  levy  was  made  before  notice 
of  the  allowance,  since  the  writ  of  error  oi)erated  as  a  supersedeas 
from  the  time  of  its  allowance.  And  notwithstanding  the  levy  was 
made  before  notice  of  the  allowance,  yet  the  return  of  nulla  bona 
is  unobjectionable,  since  after  the  allowance  the  levy  could  not  legally 
have  been  made.  Cleghom  v.  Desanges.  1  Gow.  66. 
Slu|^  574.  In  an  action  on  st.  37  Geo.  8.  c.  73.  against  the  master  of 

one  ship  for  knowingly  retaining  a  deserter  from  another,  if  it  ap- 
pears that  the  deserter  was  serving  in  his  own  ship  under  articles, 
they  must  be  produced  by  the  plaintiff.  Martin  v.  dreenleaf,  2  Bsp. 
C.  729. 

575.  The  register  of  a  ship  then  registered  for  the  first  time  is 
evidence  of  property,  without  proving  how  the  party  became  en- 
titled to  her.    Woodward, V.  Larking,  3  £sp.  C.  287. 

576.  Directions  to  the  captain  to  go  on  board  and  take  command 
of  the  vessel,  pay  the  seamen,  and  draw  bills  on  the  party  for  the 
use  of  the  vessel  are  evidence  of  sole  ownership.  Marsh  v.  Rolnn- 
son,  4£sD.  C.  99. 

ffn.  The  register  of  a  ship  is  not  by  itself  sufficient  proof  of  owner- 
ship to  charge  one  as  owner.  iMtchbum  v.  Spracldin  and  others, 
5  £sp.  C.  31. 

578.  To  prove  that  A.  is  liable  as  a  restored  owner  of  a  ship, 
entries  in  the  custom-house  books  of  the  port  of  London,  and  of  the 
out  port  to  which  the  ship  belongs,  stating  that  she  was  transferred 
to  A»  bv  B;  the  original  owner,  are  not  sufficient  evidence.  FVazer 
v.  Hopkins,  2  Camp.  171. 

579.  In  an  action  against  several  defendants  for  stores  supplied  to 
a  ship  by  order  of  the  captain,  the  register  obtained  on  the  oath  of 
one  of  the  defendants  is  primd  Jade  evidence  of  ownership  against 
all.    Stokes  v.  Came,  2  Camp.  339. 

580.  In  an  action  for  stores  supplied  to  a  ship,  if  the  defendant 
pleads  in  abatement,  that  he  is  only  liable  jointly  with  others,  it  is 
not  enough  for  him  to  produce  the  ship's  register  containing  the 
names  ofhiroself  and  those  others  as  owners  of  the  ship.  Flower  v. 
Young,  SCamp.  240. 

581.  In  an  action  against  the  owner  of  a  ship  for  stores  supplied 

to 
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to  her,  the  register  purporting  to  be  granted  on  the  oath  of  the  de- 
fendant,  and  stating  him.  to  be  sole  owner,  is  no  evidence  of  owner- 
ship.    Smith  V.  Fuge,  3  Camp.  456. 

582.  To  prove  that  a  ship  is  British  built,  a  British  register  so  de« 
scribing  her  is  by  itself  no  evidence.  Reusse  v.  Meyers,  3  Camp. 
475. 

583.  An  entry  in  the  register-book  at  the  custom-house,  stating 
that  a  certificate  of  register  was  granted  on  an  affidavit  by  A*  that 
he  was  an  owner,  held  not  admissible  as  secondary  evidence  of 
ownership  againct  jl.,  although  all  the  affidavits  on  which  registers 
had  been  granted  were  burnt  at  the  custom-house.  Teed  v.  Martin 
and  others,  4  Camp.  90. 

584.  In  an  action  against  the  owners  of  a  ship,  it  is  sufficient 
primdjaeie  evidence  of  ownership,  to  put  in  an  undertaking  to  appear 
for  them,  given  before  the  commencement  of  the  action,  by  the  per- 
son who  subsequently  acted  as  their  attorney  in  defending  it,  in* ' 
which  he  describes  them  as  owners  ;  without  further  proof  of  agency. 
Marshall  and  another  v.  Cliff  and  another,  4  Camp.  133. 

585.  In  an  action  against  the  owner  of  a  ship  for  money  supplied 
to  the  captain  at  a  foreign  port,  it  is  not  sufficient  to  prove  the  ad- 
vance of  a  much  larger  sum  than  was  necessary  for  tne  use  of  the 
ship,  and  an  application  of  part  of  that  sum  to  such  uses,  and  that 
the  residue  was  placed  to  the  private  account  of  the  captain.  It  is 
essential  to  prove  the  advance  of  a  specific  sum,  that  it  was  necessary 
for  the  use  of  the  ship,  and  that  it  was  so  applied  in  fact.  Palmer  v« 
Gooch,  2  Starkie,  428. 

586.  To  charge  the  owners  of  a  ship  with  money  advanced  to  the 
captain  in  a  foreign  country,  the  plaintiff  must  show  that  it  was  ne- 
cessary to  borrow  the  money,  ana  must  prove  the  actual  application 
of  it.  Where  the  paper  in  which  a  party  charges  himself  with  the 
receipt  of  money,  likewise  contains  a  discharge  of  it»  it  is  not  admis- 
sible in  evidence.    Bogle  v.  Atty,  1  Gow.  50. 

587.  The  muster  roll  of  a  ship's  company  is  not  evidence  of  the   Ship  muster 
death  of  a  particular  person  without  proof  of  identity.    Barber  v.  roiL 
Hohnes,  3  Esp.  C.  190. 

588.  In  an  action  for  words  spoken  to  A.  concerning  the  plaintiff/  Slander. 
evidence  of  words  (not  themselves  actionable)  spoken  to  B.y  may  be 
rieceived  to  show  the  malice  of  the  defendant.    Mead  v.  Daubigny, 
Peake,  125. 

589.  Where  an  attorney  sues  for  defamatory  words  spoken  with 
references  to  his  conduct  m  a  cause,  the  proceedings  therein  must  be 
proved,  ((.e.  by  a  copy  of  the  roll.)    Parry  v.  Coles,  1  Esp.  C.  399. 

590.  In  an  action  for  slander  other  words  besides  those  laid  in  the 
declaration  may  be  given  in  evidence  to  heighten  the  malice,  unless 

in  themselves  action«>le«    Cook  v.  Field,  3  T.  A.  133.  « 

591.  Where  slander  implies  a  charge,  that  the  plaintiff  was  not  qua- 
lified to  act  in  the  particular  character  which  he  assumed,  he  ought 
to  prove  his  qualification,  and  it  'vnW  not  be  sufficient  to  show  tJiat 
he  acted  in  that  capacity.  Moises  v.  Thornton,  3  Esp.  C.  4;  S.  C; 
8.  T.  R.  303. 

592.  In  an  action  for  defamation  of  the  plaintiff's  general  charac- 
ter,  evidence  of  general  good  character  is  admissible.  King  v« 
Waring  and  wife,  5  Esp.  C.  13. 

593.  When  actionable  Words  laid  in  the  declaration  are  proved, 
other  words  actionable  in  themselves  may  be  given  in  evidence,  to 
show  guo  animoj  the  fprmer  were  spoken*  Russel  v.  Macquister. 
1  Camp.  49.  n. 

F  f  4  594.  In 
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694».  In  an  action  for  words  of  perjorj^  to  diow  the  0110  amimo^ 
the  plaintiiT  may  ffive  in  evidence  a  bDl  of  indictment  siimequently 
preferred  by  the  defendant  against  him,  and  which  the  grand  jury 
returned  ignoramus*    Tate  v.  Humphrey,  2  Camp.  7S.  n. 

595.  In  an  action  for  words,  which  may  be  understood  to  convey 
a  charge  either  of  felony  or  fraud;  althou^  they  would  be  action* 
able  in  the  latter  sense,  as  well  as  the  former,  if  the  declaration  con- 
tains an  inuendo,  that  the  defendant  thereby  meant  to  impute 
felony  to  the  plaintiff;  this  is  material  and  must  be  made  out  in  evi- 
dence.    Smitn  v.  Carey,  S  Camp.  461. 

596.  In  an  action  for  slander,  words  are  given  in  evidence  in  order 
to  prove  malice  which  are  not  stated  in  the  declaration,  the  defend- 
ant may  prove  the  truth  of  such  words.  Wame  v.  Chadwell,  2  Staride, 
457. 

597*  In  an  action  for  slander,  it  is  not  competent  for  the  defend- 
ant, under  the  general  issue,  to  offer,  in  mitigation  of  damages,  evi- 
dence that  the  specific  facts  in  whidi  the  slander  consists,  and  for 
which  the  action  is  brought,  were  communicated  to  him  by  a  third 
person.  Mills  v.  Spencer,'!  Holt,  53S. 
8unf^  5gg,  ll  seems  that  an  indorsement  by  a  sheriff's  officer  on  his 

warrant  that  he  has  received  the  levy  money,  is  evidence  of  the  feet 
without  being  stamped  as  a  receipt.  Perchiurd  and  another  v.  Tin- 
dall,  1  £sp.  C.  S96. 

599.  Goods  consigned  to  i4.,  upon  their  arrival,  are  landed  on  the 
defendant's  wharf;  the  plaintiff,  in  an  action  of  trover,  may  prove 
hb  title  by  parol,  although  the  bill  of  lading  which  has  been  in- 
dorsed to  him  cannot  be  received  in  evidence  for  want  of  a  stamp. 
Davis  V.  Reynolds,  1  Starkie,  115. 

600.  The  plaintiff  having  signified,  by  a  printed  prospectus,  the 
terms  on  which  he  is  ready  to  engage  to  perform  particular  services, 
may,  in  an  action  against  one  who  luis  employed  hun  to  render  those 
services  under  a  parol  agreement,  read  the  printed  prospectus  to 
show  what  the  terms  were,  although  it  is  not  stamped.  Edgar  v. 
Blick,  1  Starkie,  464. 

601.  In  an  action  for  work  and  labour,  a  proposal  on  the  part  of 
the  defendant,  which  was  not  finally  acceded  to,  containing  an  esti- 
mate of  the  amount  of  the  work,  may  be  read  in  evidence  by  the  de- 
fendant, although  it  be  not  stamped.  Peniford  v.  Hamilton,  2  Starkie, 
475. 

StocL.  602.  In  an  action  for  not  accepting  stock  agreed  to  be  transferred 

on  request,  an  averment  that  the  plamtiff  was  ready  and  willing  to 
transfer,  and  requested  the  defendant  to  accept  the  stock  whic»  he 
refused,  can  only  be  satisfied  by  showing  an  actual  tender  and  refusal, 
or  that  the  plaintiff  waited  at  the  bank  on  the  day  when  it  was  un- 
derstood that  the  transfer  was  to  be  made,  until  the  close  of  the 
transfer  books,  which  was  the  latest  time  when  the  transfer  could  be 
made.    Bourdenave  v.  Gregory,  5£sp.  C.  115;  S.  C.  5.  East,  107. 

603.  Semblef  That  in  an  action  for  not  accepting  stock,  it  is  not 
necessary  by  the  statute  7  Geo.  2.  c.8.  s.  6*,  for  the  plamtiff  to  show 
that  he  transferred  tlie  stock  to  another  at  the  next  possible  transfer 
day  after  default  made  by  the  original  contractor,  provided  the 
stock  were  transferred  before  the  action  brought;  thouffh  if  the 
plaintiff  might  have  obtained  more  for  the  stock  by  a  sale  aa  any 
intermediate  day  between  the  original  default  and  the  actual  sale, 
that  will  go  in  reduction  of  the  damages  sustained  by  the  plaintiff  by 

such  default..  Bourdenave  v.  Gregory,  5£sp.C.lI5;  S.  C»5Ea8t, 
107.  o    j»         r 

604.  In 
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604*  In  an  action  against  a  surety,  the  prinerpal's  admiasiona  are  Smecj. 
evidence  against  him.    Perchard  and  anotner  v.  Tindall,  1  £sp*  C. 
395. 

605.  In  an  action  on  a  guarantee  for  the  debt  of  a  tlurd  person, 
signed  by  one  of  two  partners  in  the  partnership  finu,  it  is  necessary 
to  give  some  evidence  beyond  the  relationship*  of  partners  subsisting 
between  diem,  that  the  one  who  signed  had  autnority  to  bind  the 
other  by  the  guarantee.  But  for  this  purpose  it  would  be  sufficient 
to  prove  a  parol  acknowledgment  from  the  other  partner  subsequent- 
ly to  the  giving  of  the  guarantee,  or  to  show  a  previous  course  of 
dealing,  in  whidi  similar  guarantees  had  been  given  in  the  partner- 
ship firm  with  the  privity  of  both  partners.  Duncan  v.  Lowndes  and 
another,  3  Camp.  4*78. 

606.  Where  a  declaration  avers  that  an  action  was  depending,  and  Surplm^gcb 
upon  which  fact  the  plaintiff's  right  of  suit  depends,  it  must  be 
proved.    Parry  v.  Collis,  1  Esp.  C.  399;  Herbert  v.  Jones,  Id.  442.' 

607.  A  promise  to  pay  the  debt  of  another,  need  not  be  proved  Tndcr. 
to  be  in  writing,  when  the  defendant  pleads  a  tender  to  die  count  on 

such  promise.    Middleton  v.  Brewer,  Peake,  15. 

608.  In  an  action  on  5  Eliz.  c.  4.,  for  setting  to  work  in  a  trade,  '^^'^^ 
a  person  who  has  not  served  an  apprenticeship,  if  the  trade  is  not     » 
enumerated  in  the  statute,  some  evidence  must  be  given  that  it  was 
known  and  practised  in  England  when  the  act  pamd.    Martins  v. 
Galloway,  3  Camp.  121. 

609.  A  great  number  of  placards,  announdng  a  public  meeting  TVwmni. 
in  Spa  Fields,  having  been  printed,  the  prisoner  takes  twenty-five  of 

them  away  from  the  printer's,  <me  of  the  remaining  placards  may  be 
read  without  any  preparatory  evidence  as  to  the  original  manuscript, 
and  without  notice  to  the  prisoner  to  produce  the  twenty-five  c<^iea» 
Rex  V.  Watson,  2  Starkie,  129. 

610.  Evidence  admitted  of  a  seditious  speech  spoken  by  the  pri- 
soner, although  not  set  out  in  substance  as  an  overt  act.  Hex  v. 
Watson,  2  Starkie,  132. 

611.  In  treason  and  felonv,  evidence  may  be  given  of  the  finding 
articles  secreted,  although  tnev  were  found  at  a  time  subsequent  to 
the  prisoner's  apprehension.    Rex  v.  Watson,  2  Starkie,  137* 

612.  Papers  found  in  the  lodgings  of  a  co-conspirator,  at  a  period 
subsequent  to  the  apprehension  of  the  prisoner,  may  be  read  in  evi- 
dence, although  no  absolute  proof  be  given  pf  their  previous  ex- 
istence, where  strong  presumption  exists,  th^  the  lo^^ings  had  not 
been  entered  by  any  one  in  toe  interval  between  the  apprehension 
and  the  finding,  and  where  the  papers  are  imm^ately  connected 
with  the  objects  of  the  conspiracy  as  detailed  in  evidence.  Rex  v. 
Watson,  2  Starkie,  140. 

613.  QfUBre.  Whether  seditious  questions  and  answers  found  in 
the  possession  of  a  co-conspirator,  but  not  published,  may  not,  from 
their  close  connection  with  the  nature  and  object  of  tihe  conspiracyt  " 
be  read  in  evidence,  although  no  positive  and  direct  proof  be  given 
that  use  was  to  be  made  of  this  or  any  other  such  instrument  in  fiir- 
therance  of  the  design.  If  such  positive  evidence  were  to  be  given, 
the  document  would  certainly,  oe  admissible.     Rex  v.  Watson, 

2  Starkie,  141.  - 

614.  In  trespass  q.  c.f^  the  defence  is  that  M.  P.  was  the  owner       '*'"""' 
of  the  locui  in  quoy  and  that  the  defendant  entered  by  the  direction 

of  M.  P.,  a  declaration  by  M.  P.  made  subsequent  to  the  act  com- 
plained of,  is  inadmissible.  Garr  and  another  v.  Fletcher.  8  Starkie, 
71. 

615.  Ftoof 
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TriaL  615.  P^oof  of  notice  of  trial  may  be,  by  ^rodacing  the  issue  with 

notice  indorsed  and  provine  delivery  of  the  issae ;  but  not  by  parol. 
Thomas  v.  Ansley  and  another,  6  Esp.  C.  80. 

Trover.  si6.  A  demand  in  writing  left  at  the  defendant's  house,  and  a 

non-compliance  therewith,  are  sufficient  evidence  of  a  conversion 
in  trover.    Logan  v.  lloulditch  and  others,  1  Esp.  N.  P.  C.  22* 

617*  If  A,  sends  goods  by  B,t  a  common  carrier,  to  be  delivered 
to  C,  proof  that  B.  asserted  he  had  delivered  the  goods  to  C, 
whereas  in  truth  C.  had  never  received  them,  is  not  sufficient  evi- 
dence of  conversion  to  support  trover  against  B.    Attersol  v.  Briant, 
^      1  Camp.  409. 

618.  In  trover  for  a  deed,  the  evidence  of  conversion  was,  that 
when  the  deed  was  demanded  from  the  defendant,  he  said,  he  would 
^ot  deliver  it  up,  but  that  it  was  then  in  the  hands  of  his  attorney, 
who  had  a  lien  upon  it.  This  held  suffi<nent.  Smith  v.  Young, 
1  Camp.  4S9. 

619.  If  A.  claiming  goods  under  a  fraudulent  bill  of  sale  from  i?., 
bring  trover  against  C.,  for  taking  them  in  execution  as  belonging 
to  B^  C.  must  prove  the  judgment  against  J9.,  althou^  the  sale 
from  B.  to  A^  was  merely  colourable  and  void  as  against  creditors. 
Steel  V.  Brown,  J  Camp.  51%  n. 

620.  Refusal  to  deliver  goods  by  gerson  ignorant  of  real  owner 
no  evidence  of  conversion.    Green  v^Dunn,  S  Camp.  215. 

621.  IVoof  that  the  defendant  in  trover  stated  that  he  sold  the 
property  in  question  on  the  plaintiff's  account,  is  not  primdjade 
evidence  of  a  conversi<m.    English  v.  Charters,  2  Starkie,  SO. 

622.  In  an  action  of  trover  against  the  defendant  for  not  delivering 
some  wine  deposited  with  her,  by  way  of  security  for  an  advance  m 
money,  held  that  it  was  not  sufficient  evidence  of  a  conversion  to 
show,  that  her  son,  who  acted  as  her  general  agent,  refused  to  give 
it  up,  and  that  it  was  necessary  to  prove,  that  such  agent  acted  under 
a  special  direction  in  order  to  make  the  defendant  liable.  Pothooier 
and  another  v.  Dawson,  1  Holt,  383. 

623.  In  trover  for  a  landau,  proof  of  a  demand  of  the  landau  and 
non-delivery  in  pursuance  of  it,  is  evidence  of  a  conversion.  Watkins 
V.  Woolley,  iGow.  69. 

Usury.  624.  An  account  in  the  hand  writing  of  the  person  borrowing 

money,  is  no  evidence  for  the  lender  in  an  action  for  usury  brought 

against  hhn  by  a  common  informer.    Maugham  qui  tarn  v.  Walker, 

Peake,  168. 

Vendor  and  625.  In  suits  against  vendors  of  real  property  for  not  completing 

purchaier.         the  purchase,  the  vendor  in  making  out  his  title,  need  not  prove  the 

execution  of  deeds  annexing  rights  appiutenant  to  the  premises. 
Thomson  v.  Miles,  1  Esp.  N.  P.  C.  185. 

626.  Where  the  vender  of  goods  has  obtained  them  by  frand,  as 
against  the  real  owner,  the  vender  must  prove  that  the  sale  was  bond 
J^.    Wright  V.  Lawes,  4  Esp.  C.  82. 

627-  Where  a  purchaser  \  seeks  to  recover  back  his  deposit  upon 
the  grounds  of  a  defeat  of  title,  he  must  prove  that  the  title  is  defec- 
tive; opinions  6f  council  against  it  are  not  sufficient.  Camfieldv. 
Gilbert,  4Esp.  C.  221. 

628.  In  an  action  f6r  the  value  of  an  article  ordered  of  the  plain- 
tiff by  the  defendant,  but  returned  by  the  defendant  to  the  plaintiff, 
it  is  incumbent  on  the  plaintiff  to  prove,  that  it  was  agreeably  to  the 
order.    Hay  den  v.  Howard,  1  Camp.  ISO. 

629.  In  an  action  against  a  vender  for  a  deceitfy  representation, 

the 
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the  plaintiff  must  prove  that  deceit  was  used  by  the  defendant  for 
the  purpose  of  throwing  the  plaintiff  off  his  guard,  and  preventing 
him  from  being  vigilant.    Dawes  v.  King,  1  Starkie,  75« 

630*  In  an  action  for  the  price  of  clover  seed  sold  by  sample,  the 
defendant  contends  that  the  seed  delivered  did  not  accord  with  the 
sample ;  before  he  can  go  in  to  such  a  defence,  he  must  prove  that  he 
gave  notice  .of  his  objection  to  the  plaintiff.  Groning  and  another 
V.  Mendham,  1  Starkie,  257* 

6S1.  Pk-oof  that  the  plaintiff  sent  goods  to  the  defendant  resident 
in  a  foreign  country,  upon  the  order  of  merchants  residing  in  Lon- 
don, and  that  the  defendant  received  and  used  the  goods,  is  primd 
facte  evidence  of  goods  sold  and  delivered  to  the  defendant.  Bennett 
and  another  v.  Henderson,  2  Starkie,  550* 

632.  In  an  action  of  replevin  between  the  assignees  of  a  bankrupt  Verdict, 
(who  w!U  formerly  tenant  to  ^.)  and  the  bailiff  who  distrained,  one 

issue  is  whether  the  assignees  are  tenants  to  il.  A  verdict  against 
the  assignees  on  this  issue,  is  afterwards  conclusive  as  to  the  tenancy 
of  the  assignees  in  an  action  brought  by  A.  for  rtot*  Hancock  v. 
Welsh  and  another,  1  Starkie,  347. 

633.  A  will  of  lands  being  lost,  the  probate  is  not  admissible  as  ^iU« 
secondarv'evidence  of  its  contents.    Doe  v.  Calvert,  2  Camp.  389. 

634.  On  proof  that  a  will  of  lands  had  been  lost,  parol  evidence  of 
its  contents  may  be  received  fiPom  a  witness  who  heard  it  read  over 
before  the  testator's  family  on  the  day  of  his  funeral.  ^  Camp. 
390.  n. 

635.  Although  th6  probate  of  a  will  has  been  produced,  the  will 
itself  cannot  be  read  in  evidence  upon  the  mere  production  of  it  by 
the  officer  of  the  ecclesiastical  court,  without  some  indorsement 
upon  it  for  the  purpose  of  authentication*  Rex  v;  Barnes,  1  Starkie, 
243. 

636.  It  is  no  objection  to  an  action  for  not  producing  a  paper  under  Witncn. 
a  ivhfpasna  duces  tecum^  that  the  defendant,  being  caBed  as  witness, 

had  sworn  at  the  former  trial,  that  he  had  it  not  in  his  possession, 
and  knew  nothing  of  it.    Amey  v.  Long,  1  Camp.  16. 

637*  If  a  witness  answers  questions  to  which  he  might  have  de- 
murred as  subjecting  him  to  penalties*  his  answers  may  be  used 
against  him  to  all  legal  purposes ;  and  therefore,  in  an  action  on 
5  €reo.  2.  c.  30.  s.  21.,  the  defendant's  examination  before  the  com- 
missioners may  be  ^ven  in  evidence,  to  show  that  by  his  own  con^ 
fession  he  had  concealed  property  of  the  bankrupt.  Smith  v*  Bead- 
nell,  1  Camp.  30. 

638.  A.  was  examined  before  two  magistrates  on  an  informatioi^ 
against  B.  for  having  smuggled  spirits  in  his  possession ;  and  was  af- 
terwards examined  on  the  trial  of  an  indictment  aeainst  ^.,  for  as- 
saulting revenue  officers  while  they  were  attemptme  to  seize  the 
same  spirits.  On  this  last  occasion,  A.  swore  that  he  had  always 
given  the  same  account  of  the  transaction.  Held,  that  the  record  of 
^.'s  conviction  on  the  information,  in  which  il.'s  evidence  before  the 
magistrates  was  set  out,  was  not  legal  evidence  to  contradict  ^4.,  by 
showing  that  he  had  given  a  different  account  of  the  transaction  when 
first  examined.    Rex  v.  Howe,  1  Camp.  461. 

639.  The  evidence  which  a  person  nas  given  before  a  committee 
of  the  House  of  Commons,  is  afterwards  admissiUe  against  him  on 
a  criminal  charge.    Rex  v.  Merceron,  2  Starkie,  366. 

640.  Even  admitting  that  a  clerk  of  the  post  office,  or  other  scien-  Writing, 
tific  person,  may  be  examined  a&  to  whether  a  handwriting  is  forged 

or 
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hk  opinion,  fiimied  from  m  cmmymmm  of  the  writing  in 
with  one  tdnkted  to  be  gemune,  ii  inndausBble*     Stnuger 
▼.  Scarie,  1  E^  N.  P.  a  14. 

Ectdence, —  Witnas* 

I.  A  poBon  indicted  for  n  miwifHMonoij  or  a  felony,  may  be  le» 
gaDy  oomricted  Von  die  tmoorrobontcd  evidence  of  an  accomplice. 
Rex  ▼.  Jonei,  2  Camp.  198. 

8.  A  hnka  m  a  witnem  to  prove  a  contract ;  bat  in  an  action 
broug^  againtt  the  principal  for  negligence  and  misconduct  in  the 
coorae  of  his  employment  m  die  pimiaie  of  certain  bales  of  tobacco, 
the  broker  who  made  the  contract  for  him  cannot  be  caUed  to  prove 
that  there  was  no  nc^gligenoe  or  nuseoodoct  in  the  execution  of  it, 
without  a  release  fr«n  his  principaL  Gerers  and  another  ▼.  Main- 
waring,  1  Hok,  isa 

S.  ui  an  action  for  goods  sold,  a  person  who  entered  into  a  contEsct 
-^..  for  the  purchase  of  the  goods  in  his  own  name  is  not  a  conyetcnt 

witness  to  prove  that  he  purdiased  them  as  the  agent  of  the  defi»d- 
ant.    M^Brain  v.  Fortune  and  another,  3  Camp.  317. 

4w  In  an  action  for  taking  -an  excesnve  distress,  the  broker  who 
made  it  is  not  a  witnem  for  the  dHendant,  unless  released^  Field  y. 
Mitchdl,  6  Esp.C.  73. 

5.  One  who  has  executed  an  instrument  for  another,  cannot  be 
4»xif»"M*^  touching  the  affiur,  nntfl  proof  of  the  authority  imder  which 
it  was  executed.  Johnson  v.  Mason,  1  Esp.  N.  P.  C.  M. 
Aidfaif  ik»  as-  6.  A  witness,  for  the  purpose  of  refreshing  his  memmy,  may  refer 
to  entries  in  a  book  whidi  he  did  not  write  with  his  own  hand,  but 
which  he  regularly  examined,  from  time  to  time,  soon  after  tbe^ 
were  written,  and  while  the  fiicts  stated  in  them  were  fresh  iahis 
recollection,    fiurroo^  ▼.  Martin,  2  Can^.  112. 

7.  Where  the  question  is  as  to  the  time  of  an  act  of  bankruptcy, 
a  vritness  may  recur  to  his  deposition  before  the  commissioners,  to 
refresh  his  memory.    Vaughan  ▼•  Martin,  1  Esp.  C  440. 

8.  A  witness,  having  made  entries,  thou^  not  from  c»iginal 
documents,  majr  refer  to  them,  that  he  may  be  able  to  state  at  what 
time  a  particuur  entry  was  made.  Rogers  v.  M*Carty,  3  Esp.  C 
106w 

9.  The  counsel  for  the  pUintiff  may  suggest  to  the  witness  called 
to  prove  the  partnership  of  several  members  of  a  firm  who  are 
plaiiitife,  the  names  of  the  component  members  rf  the  firm.  Acerro 
and  others  ▼.  Petroni,  1  Starkie^  lOa 

10.  In  order  to  idoitify  a  person  in  court  with  one  whom  the-wit-^ 
ness  has  described,  the  attention  of  the  witness  may  be  directed  to 
the  person  in  court,  and  he  may  be  asked  whether  that  is  the  person 
of  whom  he  has  spoken.    Rex  ▼.  Watson,  2  Starkie,  123. 

11.  An  arbitrator  is  competent  to  prove  admissions  made  before 
him  by  either  party,  unless  with  a  view  to  a  compromise.  &^ory 
▼•  Howard,  3  Esp.  C.  113. 

12.  In  case  for  maliciously  holding  to  bail,  where  it  appeared  that 
the  original  cause  was  referred  to  aroitration,  and  the  arbitrator  de- 
termined on  the  examination  of  the  parties  and  inspection  of  their 
books,  that  nothing  was  due,  he  cannot  be  called  to  prove  those 
facts.    Habershon  v.  Troby,  3  £^.  C.  38. 

AttatiBg  wk-        IS*  An  instrument  executed  in  the  presence  of  a  subscribing  wit- 
BOi.  ness  cannot  be  proved  by  any  other  person,  even  after  it  is  cancelled. 

Breton  v.  Cope,  Peake,  41. 

14.  Hie 
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14.  The  execution  of  an  attested  deed  can  only  be  proved  by  the 
subscribing  witness,  if  forthcoming,  and  not  by  the  admission  of  the 
nartyi  or  one  who  executed  for  him.    Johnson  ▼.  Mason,  1  Esp. 

N.P.C.«9, 

15.  The  rule  relative  to  the  proof  of  attesting  instruments  is  pre* 
cisely  the  same,  whether  the  instrument  is  the  foundation  of  the 
action,  or  comes  in  collaterally  as  part  of  the  evidence  in  the  cause. 
Manners  v.  Postan,  4  Esp.  C.  239. 

16.  The  rule  relative  to  the  proof  of  attested  instruments  holds, 
even  against  an  admission  by  the  defendant  in  an  answer  to  a  bill 
filed  against  him  for  a  discovery.  Call  v.  Dunning,  5  Esp.  C.  16. ; 
S.  C.  4  East,  58. 

17.  An  attested  instrument  must  be  proved  in  the  regular  way, 
though  produced  on  notice  by  the  adverse  party.  Johnson  v.  Lew- 
ellin,  6  £sp«  C.  101.,  over-ruling  Rex  v.  Middlezoy,  2  T.R.  41. 

18.  If  an  attesting  witness  to  a  deed  confesses  in  extremis  that  it 
is  a  forgery,  this  confession  may  be  given  in  evidence  to  defeat  the 
deed.     1  Camp.  210. 

19.  If  Uie  plaintiff  declares  upon  a  deed,  and  there  is  no  plea  of 
non  egi  factum^  still,  if  at  the  trial  he  would  read  any  part  of  the 
deed  which  is  not  upon  the  record,  he  must  prove  it  by  the  attesting 
witness  in  the  usual  way.    Williams  v.  Sills,  2  Camp.  519. 

20.  If  an  indorsement  upon  a  promissory  note  purports  to  have 
been  attested  by  a  subscribing  witness,  the  witnos  must  be  called  to 
prove  such  indcNrsement.    Hone  v.  Metcalf,  1  Starkie,  53. 

21.  When  a- warrant  to  distrain  has  been  si^ed  by  an  attesting 
witness,  that  witness  must  be  called  to  prove  it.  Higgs  v.  Dixon, 
2  Starkie,  180. 

22.  Upon  the  trial  of  an  issue  whether  the  date  of  an  annuity 
deed  has  not  been  altered,  the  attesting  witness  must  be  called. 
Edinburgh  v.  CrudeU,  2  Starkie,  284. 

23.  An  acknowledgment  to  an  attesting  witness  of  having  exe- 
cuted a  deed,  without  a  formal  execution  fn  his  presence,  ia  suffi- 
cient.   Powell  and  another  v.  Blackett,  1  Esp.  N.  P.  C.  97* 

24.  In  proving  the  execution  of  a  bond,  it  is  not  necessary  that 
the  attestmg  witness  should  be  able  to  state  that  the  blanks  were 
filled  up  at  the  time  of  execution.    England  v«  Roper,  1  Starkie, 

26b  Iq  ejectment  by  the  heir  against  the  devisee,  to  prove  the  will 
the  devisee  need  only  call  one  of  the  subscribinffwitnesses.  Doe  ex 
dem.  Stutsbury  and  others  v.  Smith  and  wife,  1  £sp.  C.  391* 

26.  A  person  who  sees  an  instrument  executed,  but  is  not  desved 
by  the  parties  to  attest  it,  cannot,  by  afterwards  putting  his  name  to 
it,  prove  it  as  an  attesting  vritness.  M*Craw  v.  Gentry,  3  Camp.  232. 

27.  If  the  name  of  a  fictitious  person  be  put  as  a  subscribing 
witness  to  a  deed,  proof  of  the  party's  handwriting  is  sufficient. 
Fasset  v.  Brown,  Peaxe,  23. 

28.  Where  the  subscribing  witness  to  an  instrument  denies  having 
any  knowledge  of  its  execution,  it  may  be  proved  by  proving  the 
handwriting  of  the  party  to  the  instrument,  or  by  any  person  present 
at  the  execution,  though  he  is  not  indorsed  as  witness,  if  the 
subscribing  witness  swears  that  the  party  did  not  execute.  Ley  v. 
Ballard,  3  Esp.  C.  173.  n. 

29.  SemUcf  that  where  the  plamtiff  serves  the  defendant  with 
notice  to  produce  an  instrument  in  his  possession,  under  which  both 
parties  claim  the  same  interest,  it  is  not  necessary  for  the  pUdotiff 
to  prove  the  execution  of  the  instrument  by  the  testimony  of  the 

sub- 
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subscribing  whness.       AUter,    where  their  interests  are  adverse. 
Knight  V.  Martin,  1  Gow.  26. 

.    30.  Where  a  subscribing  witness  is  resident  abroad^  evidence  of 
'     •       his  hand-writing  is  to  be  given  as  if  he  were  dead.  Hohnes  v.  Poutin, 
Peake,  99. 

31.  Where  an  attesting  witness  is  not  amenable  to  the  process  of 
the  court,  proof  that  the  signature  is  his  handwriting  is  evidence  of 
the  attestation  an4  execution.    Cooper  v.  Martin,  1  Esp.  N.  P.  C  2. 

32.  Where  the  attesting  witness  to  an  instrument  on  which  the 
defendant  is  sued,  has  married  the  plaintiff,  proof  of  the  defendant's 
handwriting  is  sufficient.    Buckley  v.  Smith,  2  Esp.  C.  697. 

33.  What  is  sufficient  evidence  of  the  attesting  witnesses  to  a  deed 
being  out  of  the  country,  to  let  in  evidence  of  his  handwriting. 

1  Camp.  3M. 

34.  If  a  deed  purports  to  be  executed  by  A.  in  the  presence  of  B., 
as  attesting  witness,  and  B.  swears  truly  that  it  was  not  executed 
by  ^.  in  his  presence,  the  deed  cannot  be  proved  by  evidence  of 
A.'b  handwriting,  or  of  an  acknowledgement  by  A,  that  he  had 
executed  it.    Phipps  v.  Parker,  1  Camp.  412. 

35.  In  an  action  on  a  post-obit  bona,  it  appeared  that  the  attest- 
ing witness  was  an  attorney,  who  formerly  had  an  office  in  London, 
and  resided  at  Sydenham.  Held,  that  it  was  not  enough  to  let  in 
evidence  of  his  handwriting  to  prove  the  execution  of  the  deed, 
that  he  had  disappeared  uom  his  office  in  London  for  a  twelve- 
month before  the  trial,  and  had  not  been  heard  of  during  that  period 
by  persons  who  knew  him,  without  showing  that  search  had  been 
made  after  him  at  the  house  he  occupied  at  Sydenham.  Wardell  v. 
Fermor,  2  Camp.  282. 

36.  But  evidence  of  his  handwriting  was  admitted,  on  proof  that 
a  twelvemonth  ago  a  conunission  of  bankrupt  had  been  sued  out 
against  him,  to  ^ich  he  had  never  appeared.    Wardell  v.  Fermor, 

2  Camp.  282. 

37.  If  the  attesting  witness  to  a  deed  swears  that  he  did  not  see 
it  executed,  it  may  be  proved  by  evidence  of  the  handwriting  of  the 
party.    Fitsgeral  v.  Elsee,  2  Camp.  635. 

38%  So,  if  the  subscribing  witness  to  a  promissory  note  swears  that 
he  did  not  see  it  drawn,  it  may  be  proved  by  evi<lence  of  the  hand- 
writing of  the  maker.    Lemon  v.  Dean,  2  Camp.  636  n. 

99.  Where  an  attesting  witness  becomes  insane,  the  instrument 
,  may  be  proved  by  evidence  of  his  handwriting.    Currie  v.  Child  and 

others,  3  Camp.  283. 

40.  It  is  no  sufficient  eround  for  receiving  evidence  of  the  hand- 
writing of  a  witness,  which  would  be  receivable  if  he  were  dead, 
that  he  is  unable  to  attend  the  trial  from  indisposition,  and  lies 
without  hopes  of  recovery.  Harrison  v.  Blades  and  another,  3  Camp. 
457. 

41.  An  attesting  witness  to  a  bond  resides  in  Ireland ;  sernUe^  his 
handwriting  may  be  proved,  although  no  steps  have  been  taken  to 
procure  his  personal  attendance.     Hodnett  v.  Forman,  1  Starkie,90. 

▲ttoniej.  ^^*  ^  attorney  who  prepares  deeds  which  are  granted  on  an 

usurious  consideration,  may  be  called  as  a  witness  to  prove  the 
usury.    Duffin  v.  Smith,  Peake,  108. 

43.  An  attorney  was  admitted  to  prove  an  offer  made  by  him  on 
his  client's  authority,  not  with  a  view  to  a  compromise,  but  as  an 
admission  outright.    Turner  y.  Railton,  2  Esp.  C.  474. 

44.  The  rule  of  evidence  touching  confiaential  communications 
between  attorney  and  client^  holds  where,  though  Uie  action  is  be- 
tween 
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tvreen  third  persons^  the  client  is  the  party  really  concerned ;  thus, 
where  the  sheriff  is  sued  for  the  client's  escape.  Slonian  v.  Heme, 
2  Esp.  C.  697. 

45*  The  attorney  of  a  party  in  the  cause,  if  a  subscribing  witness . 
to  a  deed,  may  be  examined  concerning  the  execution.     Robson 
and  another  v.  Kemp  and  another,  4  Esp.  C.  235. ;  S.  C.  5  Esp.  C. 
52. 

46.  An  attorney  cannot  be  examined  as  to  any  fact  with  which  he 
has  become  acquainted  only  by  having  been  entrusted  as  an  attorney. 
Robson  and  another  v.  Kemp  and  another,  5  Esp.  C.  52. 

47.  An  attorney  is  not  bound  to  disclose  circumstances  relative  to 
a  bill  of  exchange  with  which  he  became  acquainted  under  his  re- 
tainer.   Brard  v.  Ackerman,  5  Era.  C.  120. 

48.  A»  having  a  demand  upon  J$.,  J3.  before  A*  commences  any 
action,  employs  C.  his  attorney  to  make  certain  propositions  to  A, 
upon  the  matters  in  difference  between  them.  C  cannot  be  examined 
as  to  what  B.  said  upon  the  occasion,  for  this  is  to  be  considered  a 
privileged  communication  between  attorney  and  client.    But  what 

y  C  said  when  he  made  the  propositions  to  il.  is  good  evidence  against 
B.f  without  further  proof  of  C.  being  authorised  by  him,  than  the 
fact  of  C.  being  his  attorney.    Gainsford  v.  Grammar,  2  Camp.  9. 

49.  An  attorney  ia  not  at  liberty  to  disclose  in  evidence  what  has 
been  confidentially  communicated  to  him  by  a  client,  although  the 
latter  be  no  party  to  the  cause  before  the  court.  Rex  v.  Withers, 
2  Camp.  578. 

50.  Bail  to  the  sheriff  are  incompetent  witnesses  for  the  defendant,  Bail, 
where  an  attachment  against  the  sheriff  for  not  putting  in  bail  stands 

as  a  security.    Piesley  v.  Von  Esch,  2  Esp.  C.  605. 

51.  In  an  action  by  the  sheriff  on  a  bail-bond,  the  bound  bailiff  who  BaUiff. 
made  the  caption  is  a  competent  witness  to  prove  the  execution  of 

the  bond,   if  the  defendant,  knowing  his  situation,  asked  him  to 
become  attesting  witness.    Honejrwood  v.  Peacock,  3  Camp.  196. 

52.  A  bankrupt  who  has  not  paid  IBs.  in  the  pound  under  a  second  Bailmenc. 
commission^  cannot  be  a  witness  for  the  assi^ees  under  that  com- 
mission, although  he  has  obtained  his  certificate  and  released  his 
allowance  and  surplus.    Kennet  v.  Greenwollers,  Peake,  3. 

53.  A  creditor  is  a  witness  to  prove  an  act  of  bankruptcy,  if  he  Bankrupt, 
releases  to  the  assignees.    Koopes  v.  Chapman,  Peake,  19. 

54.  It  seems  Uiat  in  an  action  by  the  assignees  of  a  bankrupt  for 
a  payment  made  in  contemplation  of  bankruptcy,  the  bankrupt  (or 
his  wife)  may  be  a  witness  to  prove  that  fact,  smce,  by  establishing 
the  claim,  the  defendant  becomes  a  creditor  for  the  amount.  Jour- 
daine  v.  Lefevre  and  others,  1  Esp.  N.  P.  C.  67. 

55.  The  converse  of  the  rule,  that  a  bankrupt  is  inadmissible  to  « 
prove  the  act  of  bankruptcy,  does  not  hold  but  that  he  may  be 
examined  touching  the  motive  which  prompted  the  act.    Oxade  v. 
Perchard  and  anoSier,  1  Esp.  Cl  287* 

56.  In  cases  of  bankruptcy  it  may  be  asked  whether  the  bankrupt 
was  not  distressed  at  a  particular  period  by  bills  becoming  due, 
without  first  calling  for  the  bills.  Sikes  and  others  v.  MarshaT, 
2  Esp.  C.  706. 

57.  In  a  suit  by  the  indorsee  of  a  note  against  the  maker,  the 
indorser,  an  uncertificated  bankrupt,  is  competent  to  disprove  the 
plaintiff's  title.    Sikes  ^d  others  v.  Marshal,  2  Esp.  C.  707. 

58.  Where  a  bankrupt  receives  a  demand  which  his  certificate 
would  otherwise  discharge,  the  creditor  is  an  incompetent  witness  to 

support 
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support  the  petitioning  creditor's  debt  under  a  subsequent  commis- 
sion.   RoberU  v.  Morgan,  2  Esp.  C.  7S6. 

69.  In  an  action  for  Fraudulently  misrepresenting  Uie  circumstances 
of  B.f  a  creditor  of  B*y  since  become  bankrupt  and  uncertificated, 
is  a  competent  witness  for  the  plaintiff.    Burton  v.  Loyd,  S  Esp.  C. 

207. 

60.  A  bankrupt  is  incompetent  to  explain  an  equivocal  act  of 
bankruptcy.    Hofiman  v.  Pitt,  5  Esp.  C.  22. 

61.  The  rule  that  a  bankrupt  is  incompetent  to  support  the  com- 
mission, applies  as  well  on  cross«*examination  e^  examination  la  chi^f. 
Wyatt  V.  Willdnsoo  and  another,  5  Esp.  C.  187. 

62.  A  creditor  of  a  bankrupt  who  has  not  proved  his  debt  tiod^r 
the  commission  is  a  competent  witness  to  support  the  commissiop, 
although  not  to  increase  the  estate.  Williams  ▼•  Stevens,  2  Camp. 
301. 

6S«  In  an  action  by  the  assignees  of  a  bankrupt,  the  petitioning 
creditor  is  not  a  competent  witness  to  support  tne  commission,  al- 
though he  nuiy  be  called  on  the  other  side  to  prove  it  invalid.  Green 
V.  JoHes,  2  Camp.  411. 

64ii  Where  in  an  action  on  a  promissory  note  against  two  defend- 
ants, one  pleads  his  bankruptcy  and  the  oUier  the  general  issue,  the 
fonner  cannot,  on  proof  of  his  certificate,  be  made  a  witness  for  the 
latter.    Currie  v.  Child  and  others,  3  Camp.  283. 

65«  Upon  an  issue  to  try  the  validity,  of  a  conunission  of  bankrupt, 
a  creditor  is  not  a  competent  witness  to  support  the  commisuon, 
althoagh  he  dpes  not  appear  to  have  proved  under  it.  Adams  and 
others  v.  Malkin  and  others,  3  Camp.  543. 

66.  A  petitioning  creditor  is  a  competent  witness  to  defeat,  the 
commission,  and  even  to  cut  down  the  petitioning  creditors'  d^t. 
Loyd  and  others  v«  Stretton,  1  Starkie,  40. 

67.  Qa^rrvy  whether  in  an  action  by  the  assignees  of  a  bankrupt, 
the  petitioning  creditor  is  compellable  in  a  court  of  law  to  produce 
the  bill  of  exchange  drawn  ana  indorsed  by  the  bankrupt,  on  which 
the  petitioning  creditor's  debt  is  founded?  A  petitioning  creditor 
called  for  the  m'erie  purpose  of  producing  such  a  document,  cannot, 
although  he  has  been  sworn,  be  cross-examined  by  the  defendant. 
Reed  and  another  v.  James,  1  Starkicy  132. 

'  68.  A  bankrupt  in  an  action  by  the  assignees  against  a  judgment 
creditor  who  has  taken  the  gooos  of  the  bankrupt  in  executiao^  is 
competent  to  prove  that  the  creditor  knew  that  the  bankrupt  was 
insolvent  at  the  time  of  the  execution*  Reed  and  anodier  v.  Jan^es, 
1  Starkie,  134. 

69.  Upon  an  issue  to  try  whether  an  act  of  1>ankruptcy  has  been 
committed,  a  creditor  is  incompetent  as  a  witness,  although  lie  has 
not  proved  under  the  commission.    Crogke  v.  Edwards,  2  Sftairlae, 

Banm  snd  ,70.  On  a  prosecution  against  several  persons  for  conspirapv^,  U^e 

Feme.  wife  of  one  of  the  defendants  is  an  inadmissible  witness  for  ,tAe 

others  :  a  jomt  offence  being  charged,  and  an  acquittal  of  d(  the 
other  defendants  being  a  ground  of  disdiarge  for  the  husband*  ]^^ 
V.  Lpcker  and  others,  5  Esp.  C.  107-  ,    , 

Baniittr.  71.  A  barrister  is  not  obliged  to  give  evidence  as  fo  what  Be 

stated  on  a  motion  in  court.    Curry  v.  Walter,  1  Esjp.  C.  456. 
BeUef  in  fu-        72.  The  proper  question  to  be  asked  a  wi^ess,  in  order  to  ground 
tun<7-  an  objection  to  his  competency,  is  not  whe^er.he  believes  in  Jesus 

Christ  or  the  Holy  Gospels,  but  whether  he  believes  in  God  and  a 
future  state  ?    Rex  v.  Taylor,  Peake,  11. 

73.  lo 
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7S.  In  an  actioo  agnist  the  ncker  of  «  promissory  Jiote,  uie  in*  Bill  of  ev. 
doner  is  a  good  witness  to  prove  it  peid.    Cfaarrlngton  v.  Milner,  change 
Peake,  8. 

74.  QuarCf  wbetfaer  a  party  to  a  negotiable  instrument  can  in  any 
case  be  admitted  as  a  witness  toin  validate  it?  Fhetheon  y.  Whitmore, 
PeakOy  4fO.    It  is  now  settled  that  he  may. 

75.  The  drawer  of  a  bill  of  exchange  may  be  a  witness  for  the 
acceptor  to  prove  it  paid.  Humphrey  v.  Moxon,  Peake,  52*  Sut 
fuarCi  if  he  has  h^  regular  notice  of  the  bill  having  been  disho- 
noured? Ihid. 

76.  QiUBre^  whether  the  indorser  of  a  bill  of  exchange  is  an  ad-  ^ 
missible  witness  to  invalidate  it  ?    Adams  v,  Linsard,  Peake,  118. 

77*  The  drawer  of  a  bill  of  exchange  given  ror  an  usurious  con- 
sideration is  a  good  witness  to  prove  the  usury,  in  an  action  against 
the  acceptor^  upon  being  released  by  him.  luch  v.  Topp^g,  Peake, 
224. 

78.  In  an  action  by  an  indorsee  against  the  acceptor,  the  indorser, 
on  the  acceptor  releasing  to  him,  is  competent  to  prove  that  the 
indorsement  was  for  an  usurious  consideration.  Rich  and  another  v. 
Topping,  1  £sp.  N.  P.  C.  176. 

79l  in  an  action  against  the  drawer  of  a  bill,  the  acceptor  is  com- 
petent to  prove  that  he  had  no  effects.  Staples  v.  Okines,  1  E8p.C.SS2. 

80.  In  an  action  by  the  indorsee  against  the  acceptor,  the  indorser 
having  given  the  acceptor  a  counter  security,  is  an  incompetent 
witness  for  him.    Pinkerton  v.  Adams  >and  another,  2  Esp.C.  611.- 

81.  If  the  defence  to  an  action  by  the  indorsee  of  a  bill  is  that  he 
took  it  knowing  that  it  was  given  as  security  for  another  bill,  his 
witness,  called  to  prove  his  title,  may  be  asked  by  the  defendant 
idiether  Uie  plaintiff  did  not  know  that  the  bill  was  given  for  another, 
without  first  producing  that  bill.  Sikes  and  others  v.  NairsbalJ, 
«Esp.C.  706.  * 

82.  In  an  action  against  the  acceptor  of  a  bill,  the  drawer  is  a 
competent  witness  for  the  defendant  to  prove  that  it  has  been  paid, 
even  though  he  is  in  prison  under  a  charge  of  having  forged  the  bill. 
Barber  v.  Gingell,  3  £sp.  C.  62. 

83.  In  an  action  against  the  adceptor  of  a  bill,  the  drawer  is  a 
competent  witness  for  the  plaintiff  to  prove  the  handwriting  of  the  ' 
acceptor.  Dickinson  v.  Prentice,  4  Es^.  C.  32. 

84.  In  an  action  by  the  indorsee  against  the  acceptor  of  a  bill  pay- 
able to  the  drawer's  own  order,  the  drawer  is  admissible  to  prove 
usury  indie  discounting  of  the  bill'.  Brardv.Ackerman,  5  Esp.C.  119. 

8^  In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
exchange  drawn  without  consideration,  the  payee,  who  indorsed 
it  to  the  plaintiff  in  payment  of  goods,  is  a  competent  witness  to 
prove  the  conaideratiqp  for  the  indorsement.  Shuttleworth  v.  Ste-  * 
pheDS,  1  Camp.  408.  But  in  an  action  by  the  indorsee  against  the 
■lakar  of  a  promissory  note  without  original  consideration,  if  the 
anker  has  become  bankrupt  and  dbtamed  his  certificate  subsequently 
to  Ike  date  of  the  note,  he  u  not  a  competent  witness  for  the  de- 
fcadant     Maundrdl  v.  Kennett,  1  Camp.  408  n. 

86.  In  an  action  by  the  indorsee  against  the  drawer  of  a  bill  of 
«xckange»  a  prior  indoser  is  a  competent  witness  to  prove  that  the 
4efeadiiiit  mSimised  to  pay  the  bill  after  it  had  become  due.  Stevens 
IP.  I^rnch,  t  Camp.  332. 

S7«  Hie  joint  acceptor  jof  a  bill  of  exchan^  is  not  competent  to 
prove  a  set-off,  in  an  action  by  the  holder  agauijit  the  drawer.  Main-, 
waring  y.  Mytton,  1  Starkie,  83. 
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88.  The  Indorsee  of. a  UU,  in  an  action  against  the  icceptor, 
having  called  a  witness  to  prove  the  inaorsement)  who  disproved  il« 
the  plaintifF  was  afterwards  allowed  to  call  the  indorser  lumself  to 
prove  his  own  indorsement.    Richardson  v.  Allan,  2  Starkie,  334. 

89.  A.f  who  is  indebted  to  B*^  gives  him  a  bill  of  C,  drawn  bj 
C  within  the  knowledge  of  A.^  to  accommodate  the  drawee,  to  ^ 
discounted.  B.,  instead  of  discounting  it,  holds  the  bill  as  a  secuiiity 
for  the  debt  of  A,,  contending  that  A.  gave  it  to  him  by  ^af.a€ 
payment  of  his  debt.  In  an  action  upon  this  bill,  brought  hj^  tL 
against  C,  A,  is  not  a  competent  witness  to  prove,  on  the  port  of 
the  defendant,  that  he  delivered  the  bill  to  J3.  merelj  to  get  it  dis- 
co\mted,  and  not  as  payment,  without  a  release.  Because,  in  the 
event  of  the  plaintiff's  recovering,  he  would  be  liable  to  the  costs  of 
the  action  brought  against  C  as  snedat  damage,  in  an  actioa  asainsS 
himsetf  fftr  the  violation  of  his  duty.  Harman  v.  Lashrey,  1  Holt, 
390. 

90.  In  an  action  against  the  acceptor  of  a  bill  of  exchange  ac- 
cepted for  the  accommodation  of  the  drawer,  the  latt^  is  not  a 
competent  witness  to  prove  that  the  holder  discounted  the  bill  on 
usurious  terms.    Handwick  v.  Blauchard,  1  Gow.  113. 

Book-lwcper.         91.  A  book-keeper  to  a  carrier  b  a  good  witness  for  him,  wiihput 

a  release.    Spencer  v.  Goulding,  Peake,  129. 

Bribery.  gg,  £„  statute  2  Geo«2.  C.24.  8.8.,  against  bribery  at  elections, 

'  the  legislature,  In  giving  an  indemnitv  and  discharge  to  any  nersoo 
offending  against  the  act  who  shall  discover  any  other  ofiender  00 
that  he  may  be  committed,  must  also  have  intended  that  he  should 
be  competent  to  give  evidence  at  the  trial ;  and,  therefore,  hi  an 
action  for  penalties  he  has  been  admitted.  So,  in  a  prosecution  09 
statute  21  Geo.  3.  c.  37.  against  exporting  machinery,  the  informer 
is  competent.    Rex  v.  Teasdale  ana  others,  3  Esp.  C.  68« 

Captain.  93.   In   an  action  for  sinking  a  barge,  on  board  of  which  the 

plaintiff  had  a  cargo  of  corn,  the  mitfter  may  be  a  witness  for  him 
Upon  being  released.    Spitty  v.  Bowens,  Peake,  53. 

94>.  In  an  action  against  tlie  owner  for  not  safely  carrying  com 
put  on  board  his  vessel,  the  captain  is  a  good  witness  for  the  piaintiC 
Lay  V.  Holoch,  Peake,  101. 

VS*  In  an  action  for  running  down  a  ship,  the  defendant's  captain 
may  be  rendered  a  competent  witness  for  him,  by  a  release  to  tbc 
captain,  and  the  rest  of  tne  crew^  with  a  single  stamp,  the  captain's 
name  standing  first,  and  the  release  being  first  tendered  to  hiau 
Perry  v.  Boucnicr,  4  Camp.  80. 

Carrier.  96.  A  carrier  employed  by  A.  filrat  to  carry  a  sum  of  money  to 

J3.,  and  then  the  like  sum  to  C,  in  an  action  by  A*  against  C  is  a 

§ood  witness,  drom  necessity,  to  prove  that  by  mistake  he  dcfVv^red 
le  first  sum  to  C.  as  well  as  the  second.    Baker  v.  Macrae,  3  Camp. 

144.  .  I    .    • 

Character.  ff^^  Where  one  party,  in  the  cross-examination  of  his  adyerffary'a 

witnesses,  endeavours  to  impeach  his  character,  but  fails,  thp  otiher 
cannot  call  witnesses  to  support  it.  King  v.  Francis,  3  ^p.  p.  1  |J$* 
98.  Where  a  will  is  dispiUed  on  the  eround  of  firaiid*  and  some  oi 
.  the  attesting  witnesses  are  dead,  the  devisee  may  call  witnesses  to 
their  character.  Doe  ex  don^  Walker  v.  Stephenson,  S  £sp^  C.  884;- 
Doe  ex  dem.  Stephenson  v.  Walker,  4  Esp.  C.  50.  i>      .    «    ' 

'99.  Evidence  to  support  the  character  of  a  witness  is  x^op  a4wi^' 
siblej  unless  fraud  is  expresssly  imputed  to  him.     Bishop  of  nuiham 
v.  Beaumont,  1  Camp.  207. 

100.  If  the  validity  of  a  will  is  disputed  on  the  ground  of  firaiid, 
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erfdetic^  inty  be  gireti  ih'  favour  of  the'didrftcter  of  the  deceased 
atteaimt  witnesses.    1  Camp.  209.  a. 

101.  In  an  action  for  itedachig  the  plaindiTs  ,daa|htei*,  the  mer^ 
crote-etoAihmtion  of  the  daughter  td  show  thnt  she  nad  been  guilty 
of  improper  conduct^  does  not  entitle  the  ptointiff  to  eall  0th  et  Wit- 
nesses to  her  thdmcter.    Dodd  t.  l<forriSy  S  Camp.  519. 

102.  A  man  who  is  proved  to  be  a  partner  with  the  defbndant  Cordefen^i 
cannot  be  examined  as  a  witness  to  prove  that  he  only  is  liable. 
Ooodacre  v«  Pereame,  Peake,  17^. 

109.  Whei^  it  is  admitted^  dr  appear^,  for  any  thfaig  to  the  cdn- 
trftrr,  that  a  witness  will  be  bound  to  contribute  to  a  judgment 
against  the  partjr  f«r  Whom  he  is  called,  he  is  incompetent  mthbirt 
a  release.  Hence,  on  an  issue  to  a  plea  m  abatement  of  tlie  non- 
j<rinder  of  other  contractors,  A.  is  inadmissible,  unless  released,  to 
prove  Kimielf  jointly  liable.    Toung  v.  Bahmer,  1  Esp.  N.  P.  C.  103. 

104;  If  m  an  actbn  ex  delicto  against  two,  one  goes  to  trial,  ftncl  the 
other  suffers  judgment  by  default,  the  latter  is  a  good  witness  for  the 
fofiher.    Ward  v.  Haydon  dnd  another,  2  fesp.  C.  .552. 

105.  A  defendant  having  pleaded  bankruptcy,  is  not  a  ti^Itness  for 
a  co-defendant,  on  production  dt  the  eertiticate,  though  the  other 
has  Released  him.  Ratten  and  another  v.  Dunning  and  anotlfter, 
SE8P.C.25. 

ids.  One  6f  two  defendants  hi  ejectment  who  has  suftered  juag- 
ment  bt  defatdt,  2s  a  competent  wicfress  for  the  plaintifTto  prove  th6 
oAer  m  (rossession.  Doe  em  dem.  Harrop  v.  Green  and  another, 
4Esp.C.  Ida. 

.  lOT.  On  a  Joint  indictment  against  several  for  a  misdemean6ur,  a 
del^bdant  who  sdFers  jcrdgment  by  defffult  cannot  be  a  witness  tot 
tlie  dfhers.    Iteit  v.  Lafone  and  dfliefs,  5  £sp.  C.  154. 

ii^.  In  an  actfon  of  ti^csoass,  a  co-trespasser,  not  duect,  is  a  com- 
petent witness  for  the  plaintiff;  but  if  one  of  several  ddfendletf^td 
allows  jndfifment'  td  go  by  default,  he  is  not  a'  competent  wither  for 
the  plainti^  although  he  is  for  fil^  co-defendants.  Chapman  v. 
Ora^e^,  2  Camp.  3S5.  n. 

109.  Upon  a  plea  in  abatement  that  the  promrses  wer6  mdde  toi^tf^ 
with*  A.  S.  anaothets,  A.  B,  is  tL  competent  witness  for  the  pmmtin'. 
(S$fehdm  r.  Goldney,  ^  Statkie,  414. 

110.  In  an  action  at  the  su!t  Of  a  tenant  cfainrfhg  a  rfght  of  cdtt-  Commonar. 
mon  (tver  a  piece  €ff  #2kste  lai\d,  against  ^^  owner  of  an  adj<>hn'ng 

dose  for  not  repairing  an  intervening  f^nte,  the  landlord,  under  whom 
the  phlihtfff  hofdrthe  premises  in  respect  of  which  he  claimsrtlie  right 
of  common,  is' not  a  competent  withes^  to  prove  tiie  right.  I^eitner 
in  such  an  action  are  others  who  hs(ve  t  similar  right  of  common; 
competent  witnesses  for  that  purpose.  Anscomb  v.  Shore,  I  Camp. 
290. 

ITl'.  It  i»  ftever  too'  late  aft  thetriat  to  objiect  to  die  edmpct'ency  Compeieiicf. 
of  d  witness,    (tti  this  ease,  the  objection  wvcs  taken  tA  soon  as  dis- 
covered.)   Stener  ^.  Blickbum,  1  Esp.  N.  P.  C.  37. 

112.  A  witness,  who  has  a*  remolf  by  action  whichever  party 
sttcceed,  k  n^vertfYetess  ihterertetf,  if  there  is  a  greater  drfnculty  to 
entoree  die  remedy  in  one  evdnt  diaft  the  other.  Buckland  vl  Tan- 
kard;  1  Esp.S.P.C.  S5;  S.C.  5T.R.  5^8. 

ni.  One  tdlo  ha^  engaged  the  ptaintifPisr  attorney  ani  tmdiefialceh 
for  Aw  costs,  is  a  competent  witness  for  the  plaintiff,  on  being  te- 
leased' fly  tie  attomejrdlotte,  rfince*  the  attorney  i^  not  liM^  to  rtic^ 
de^ndaint  tfntfceeding  ibr  the  ccflsts  of  tho  actioti,  neSthef  thercToire' 
dir  party.    York  v.  Gribble,  1  Esp.  C.  319. 
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114.  Quare,  whether  a  witnen  must  be  rejected  becaiue.  upon 
his  cross-examioaliony  he  may  be  asked  a  auestioiiy  the  answer  to 
which  may  criminate  him  ?     Barber  v.  Gingelly  3  Esp.C.  63. 

115.  When  awitnesSf  after  his  examinatimi,  has  beea  dismisiied 
from  the  boxy  his  competency  is  not  to  be  questioned. 

Confidoitial  116.  A  person  consolted  confidentially^  on  the  supposition  of  his 

emmaakm^       being  an  attorney,  when  in  lact  he  is  not  one,  is  compcUabie  to 

^'^  answer.    Fountain  y.  Young,  6  Esp.  C.  113. 

117*  Communications  which  take  pUice  between -the -governor  of 
a  distant  prorince  and  his  attomey-generai  are  confidlential ;  and 
if  a  witness  is  interrogated  as  to  their  substance  in  a  court  of  justice, 
he  is  not  bound  to  answer  any  questions  respecting  diem.    Wyatt  y. 

^   ^^  Gore,  1  Holt,  299. 

Onihar,  ng^   \  creditor  who  is  suing  for  the  plaintiff  abroad  under  m 

power  of  attorney,  and  who  intends  paying  himself  out  of  the  sum 
ivcovered,  is  an  incompetent  witness  for  the  plaintiff.  Powell  ▼. 
Gordon,  2  Esp.  C.  735. 

119.  A  creditor  is  a  competent  witness  for  his  debtor.  White  v. 
ftving  and  another,  4  Esp.  C.  24. 

Craummuui-       120.   A  party  may  examine  a  witness  called  by  his  advenary, 

^^^'^  though  he  has  not  examined  him.    Phillips  y.  Eamer  and  another, 

I  Esp.  C.  357. 

121.  If  a  witness  has  beHn  once  examined  by  a  party,  the  privilege 
of  oross*examinatiott  continues  in  every  stage  of  the  cause,  so  that 
the  other  party  may  call  the  same  witness  to  prove  his  case,  and  in 
examining  him  may  ask  leading  questions.    Dickinson  v.  Shee, 

4  Esp.  C.  67-  ♦ 

1^  A  witness  cannot  be  cross-examined  as  to  any  collateral  fiurt 
irrelevant  to  the  matter  in  issue^  for  the  purpose  of  contradictiag 
him  by  other  evidence,  and  in  this  manner  to  discredit  his  testimony. 
SainthiU  v.  Bound,  4  Esp.  C.  75. 

123.  A  witness  may  be  questioned  on  the  cross-examination  as  lo 
the  existence  of  a  deed,  but  not  as  to  its  contents.  Heath  v.  Hub- 
bard, 4  Esp.  C.  206.  As  to  the  main  points  of  this  case  which  were 
reserved,  see  4  East,  110.  ' 

124«  In  an  information  for  obstructing  custom-house  officers  in 
seizing  smuggled  goods,  the  defendant  cannot  examine  as  to  the 
informer.    Rex  v.  Akers,  6  Esp.  C.  125.  n. 

125.  Any  question  may  be  put  to  a  witness  in  cross-examinatiop» 
the  answer  to  which  may  have  a  tendency  to  discredit  him ;  bvt  .if 
such  a  question  be  collateral  to  the  matter  in  issue,  the  answer 
which  the  witness  gives  must  be  taken  as  conclusive,  and  other  wit- 

*  nesses  cannot  )>e  called  to  contradict  him.  Harris  t.  Tlp^ett^- 
2  Camp.  637. 

126.  The  defendant  cannot  in  the  course  of  the  p[aintftff's^videDC» 
cross-examine  the  plaintiff's  witnesses  as  to  the  ooBtents^orrwrlttea} 
documents,  although  notice  has  been  given  to  ii»e  plaintiff  io  prdduco 
them,  and  he  refuses  to  produce  them  in  that  stage  of  the  ctnttti 
Sideways  v.  Dyson  and  another,  2  Starkie,  49.  /       ^.i 

127.  If  a  party  in  a  cause  be  under  the  neoesiity  of  oaifiwiiiia 
real  adversary  in  the  cause  (who  is  not  a  party  on  'reoord)TalttauglB 

.  for  the  purpose  of  formal  proof  only,  he  makes  hima  witness  4bralL 
purposes,  and  he  may  be  cross-examined  as  to  the  wl|bleof  tho.oaiis.r 
Morgan  y.  firydges,  2  Starkie,  314.  t    T    i^>  - 

1^  Upon  tM  trial  of  A.  B>  and  C.  for  coospirady,  where  after 
tsetse  on  the  part  of  the  prosecution  is  closed,  ConlycaUs  wik* 
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iMSieB  and  examiiieB  as  to  acmiversation  between  himself  and  A.;  the 
counsel  for  the'  crewn  may  cross-examine  such  witness  as  to  any 
other  conversation  between  A»  and  C,  although  the  evid^ce  tend 
chidly  to  criminate  A.    Rex  v^KrocM  and  others,  2  J^tD^ie,  S4>S. 

129.  A  witness  having  been  called  into  the  box  and  sworn  in  the 
coiine  of  a  prosecution  for  a  misdemeanor,  produces  a  document  but 
is  not  examined,  the  defendant  is  entitled  to  cross  examine.  Reot  t» 
Brooke,  2  Starkie,  472. 

'  ISO.  A  witness  to  the  crown  cannot  on  cross-examination  be  com-  Crown  witsMi 
peiled  to  state  through  what  channel  he  made  a  disclosure  to  govem- 
ment)  either  immediately  or  mediately.    Rex  v.  Watson,  2  Starkie, 
1S5« 

19L  Where  a  riffht  is  claimed  for  all  customary  tenants,  one  is  not  Cuatmnary 
a  witness  for  the  other.    Jebb  v.Povey,  2  Esp.C.  681.  ^^"^^ 

198.  Where  it  appeared  that  the  defendtmt  a  few  minutes  after  I>Md. 
having  executed  the  deed,  brought  it  to  the  witness  in  an  -  adjoininr 
room  and  desired  him  to  attest  it,  another  attesting  witness  was  stiU 
in  the  room  where  the  deed  had  been  executed ;  SsA  it  was  further 
proved,  that  the  witness  was  acquainted  with  the  defendant's'  hand- 
writing, and  that  the  defendsint  knew  of  his  being  lioquainCed  with 
it,  and  that  the  defendant  had  acknowledged  the  instrument,  but 
there  was  no  proof  of  the  act  of  delivery,  and  no  reason  was  shown 
why  the  other  attesting  witness  could  not  be  called  to  prove  the  deli- 
very ;  held  that  the  whole  might  be  considered  as  one  transaction, 
and  that  there  was  sufficient  proof  of  the  execution.  Park  v.  Mears, 
3  Esp.  C.  171 ;  S.  C.  2  B.  and  P.  217. 

1S8.  Where  no  direct  evidence  can  be  produced  against  a  witness,  Diicredit 
a  question  the  answer  to  which  would  charge  him  obliquely,  is  inad- 
mksyi>le.    Doxon  v.  Haigh  and  another,  1  Esp.C.  411. 

154.  The  credit  of  a  witness  may  be  impeached  by  proving  that  he 
has  made  statements  out  of  court  on  the  same  subject,  contrary  to 
what  he  swears  at  the  trial.    De  Sailly  v.  Morgan,  2  Esp.  C.  691. 

155.  The  regular  mode  of  impeachmg  the  credit  of  a  witness,  is  to 
inquire  whether  the  witnesses  have  the  means  of  kq^i^wing  the  former 
witness's  g^eneral  character,  and  Whether  from  such  knowledge,  Uiey 
would  beheve  him  on  his  oath.  Mawson  v.  Hartsink  and  anotlier, 
4&P.C.  1(>2.    , 

\9d^  A  witness  is  not  compellable  to  declare  his  own  infamy,  or 
to  confess  what  wonld  degrade  his  character.  Rex  v.  Lewis  and 
anodier,  4  Esp^  C.  225 ;  Macbride  v.  Macbride,  Id.  242. 

1S7.  To  impeach  the  credit  of  a  witness  by  proof  that  he  deposed 
oD'Sr^oonviction  b^ore  a  magistrate  contrary  to  what  he  now  swears, 
bis'defodtion  must  be  proved  by  those  who  heard  him,  not  by  the 
Roitid  of  his  testonony  in  the  conviction.    Rex  v.  Howe,  6  Esp.  C. 

138.    If  a  witness  unexpectedly  give  evidence  against  the  party 
caftiag^him;  'although  his  evidence  cannot  be  in  part  rdlied  upon  abd  ^ 
tte  rest  of  it  ndisproved,  it  may  entirely  be  repudiated,  and  wiiaeasee  *  * 

diaytee^cfldlcd  on  the  same  side  to  contradict  him.    Alexander  .v. 
GJI»DOp£Catnp^  5&6. .: 

139*  In  an  action  for  seducing  the  pkuntSSTs  daughter  p^r^aacfsvr- 
V!^l£roinnHM,1iM;dangliter  is  not  boimdto  answer  in  cross-examination, 
wtrether  she  haftiot  wevionsly  been  criminal  with  other  men.  Dodd 
▼.  Norris,  3  Campbell  519. 

140.  Evidence  of  a  particular  collateral  fact  cannot  be  adduced  in 
any  case,  whether  civil  or  criminal,  in  order  to  discredit  a  witiless ; 
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the  on^  dnkI^  of  impenchi^g  die  credit  «f  a 

^xami^atioBy  by  pr^duciag  (he  i>eeord  of  big  oometftarof  i 

or  by  adducing  general  evidence  that  he  ia  unwerdnf  of  hang 

believed  iipeo  his  oath  i  if  a  witaeas  be  aticed  as  to  a  colhteni  iad, 

hk  answer  is  cei^clusive.    Rex  v.  Watseay  2  Scaride,  IM- 

HI.  In  an  ejeetmem  betweea  two  persona  (both  dsnniag  andar  a 
demise  froBs  the  sane  person)  the  landtoad  who  has  beoaoie  a  bank* 
rupt  may  be  a  witness,  to  prove  that  the  premises  in  dispute  wave 
not  iaduded  in  the  first  lease.    LerachsMpa  v.  Esimsett,  Peake^  TO. 

14r2.  In  sjeetmeat  on  the  sevesal  demisea  of  tisa  persass^  althaooli 
the  evidenea  shewa  the  title  ta  he  exekis^i^  ia  one^  af  theas^  the 
other  cannot  be  compelled  to  be  examined  as  a  witness  for  the 
defendant,    Fenn  v.  Grai^r,  5  Camp.  177* 

145.  A  maa  who  has  been  arretted  is  a  good  TRtDesa  in  aa  adioR 
i^ainsl  the  sheriff  for  his  escape.    Qhs  v.  Caasecoo,  fieake  IM. 

144.  Where  issue  is  taken  en  a  replication  perjrmmdem  ta  an  aBa* 
stamhog  judgment  pleaded  by  an  execatory  the  jiiftgaiam  ogaditar  ia 
an  iaeompeteat  witness  far  the  defendent      Caatpinn  lu  Hf  rlay» 

1  £sp.C.  9^ 

US,  In  suits  by  executors,  as  such,  a  oaaditar  of  the  estate  is  a 
good  witness  for  the  plaintiit    FMl  v^  Brown,  6  Esp.  C.  84. 

146.  In  aa  iMBtion  at  the  suit  of  aa  exccatar  or  administaaias,  if 
the  estate  of  the  testator  or  intestate  ia  insohcnt,  a  pcrsaa  i^ahas 
^  ttosi^isfied  demand  apoA  it,  is  not  a-  caaapetant  wkmtm  Urn 
plaintiff.    Craig  v.  Cundci^  1  Caaop.  881. 

147.  In  an  action  liy  an  executor,  the  residuary  Uf^ateo  is  nat  i 
dered  a  competent  witness  for  the  piaialsi^  by  vdnsmg  ail  dssni  ta 
tlie  debt  soi^dH  to  be  i^eoovered,  luwiag  still  an  inleseat  to 
the  action,  tfmt  the  costs  may  not  be  a  durga  opan  the 
Qsker  v>  Tyrwhitt,  4  C«ne.  27. 

-  148.  The  garnishee  unoer  a  forei|pi  attachment  haviag 
the  money,  is  incompetent  to  prove  hja  demand  or  sopport  the  pti^ 
ceadings.    Lord  Ban^more  v.  Taylor,  1  Esp.  C  9S7. 

149.  A  witness  from  the  countay  en  hia  arnsal  ia  Lesdloa,  for  the 
purpose  of  giving  evidence  in  a  cause  wWeh  stands  for  tiial  dntii^ 
the  sittings,  is.  arrested  for  debt ;  the  propes  coaraa  for  ektajiriag  his 
discharge  is,  to  bring  him  before  a  juibe  at  chambers  by  wxk  of 
habeas  carpi^    Ex-parte  TiUotson,  1  Stame  4ffQ* 

150.  One  who  has  never  seen  a  party  writer  nor  seen,  wmtiag 
which  he  acknowledged  was  his  own,  cannot  be  a  witnem  tefasne 
that  a  hmidwriting  is  his ;  Uius  an  inapector  of  fivahs,  AouglLbeihas 
repeatedly  suspected  franks  purporting  to  be  liie>  party's*  Baaehfilar 
v.  Honeywood,  2  Esp*  C.  714w  < 

151.  It  is  no  objection  to  the  competency  of  a  wicaesr  whoceoies 
to  prove  a  highway,  that  he  is  the  owner  of  an  adjoining'  piece  of 
]&md,  and  has  let  a  road  to  ^.  at  a  certain' sum  of  money  arr.aajHca^ 
whidi  he  cannot  use  unless  the  rosd  ia  dispute  be  estsUimid,  Pair 
laid  V.  Scott,  Peake»  18. 

1 5S*    An  honorary  obligation,  which  will  be  affectedrby  the 
of  the  cause,  is  not  an  objection  to  the  competenqy  m  a 
Pedderson  v.  Stoffles,  1  Cani|>.  144. 

1^  A  reowd  of  a  conviction  of  felony  witiioat  ecaption  ia  net 
admissible  in  evidence  to  inayacitale  a.  witness*    Cake  vu  Maxwell^ 

2  Starkie,  188. 

154.  In  an  action  of  tort  against  a  aaanor  for  the  negiigence  efhis 
agent  (semble),  his  guardian  cannot  reader  the  agent  competent  by 
««Icasijig  him.    Fraser  v.  Marshy  2  Starkie,  41. 

l$5.  The 
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Its.  The  infermer  against  a  person  guilty  of  coiicealiDg  naval  In£bni»r. 
stores  is  a  good  wkness  to  prova  the  o£fence>  for  the  eourt  is  not 
obiiged  to  mtct  a  pecuniary  penalty.    Rex.  v.  Cole,  Peake»  217. 

\B6  ¥^re  a  statute  leaves  it  discretional  with  the  court  to  inflict  . 
a  corpond  ptoushmeut,  or  apecufiiary  penalty,  part  of  which  is  to  go* 
to  the  inforioer,  he  is  a  competent  witness  against  the  defendant.  Rex 
V.  Cole,  1  £sp.  N.  P.  C.  169^  over-rulhig  Rex  v.  Blacknuui,  l^Esp. 
M«  if.  (/*  9S* 

157.  'If  ilaml  stores  are  seixed  by  A.in  consequence  of  A's  inform* 
atiooy  B.  is  informer  within  the  statute,  and  alone  tncapaoitifted  as 
sttoh  Csr  a  erown  witneto  on  an  iitfonnation  under  «t«  9  and  10  W»  9u 
c.  «1,  and  17  G.  2.  c  40,  Rex  V.  Banks,  1  Esp^  N.  P.  C.  144.       i' 

158.  In  an  action  on  a  policy  for  a  loss  by  the  barratry  of  the  cap*  InfuraaM. 
tsan,  he  is  not,  unless  released  by  the  underwriter,  compelieQl  topoove 

that  the  owneir  was  privy  to  the  act.    Bird  v.  Thompson,  1  Espw  C. 
389. 

159.  Underwriters  having  subscribed  the  same  policy  are  wiUleases 
for  one  another,  thougli  osBed  to  impeach  the  credit  of  -a  witness 
upon  whose  testimony  the  plaintiff,  in  a  former  action  en  the  polifcy, 
had  recovered ;  thus,  to  prove  that  no  representation,  as  stated  by  the 
witness,  had  been  made.    Akers  v.  Thornton/ 1  £sp.  C.  414* 

•  10Ol  An  nndenrriter  who  pays  on  a  promise  of  repoyment,  if  the 
policy  be  determined  to  be  invalid,  is  not  «  competent  witness  for 
another  underwriter  who  disputes  the  loss.  AlUer^  if  the  premise  of 
repayment  had  been  made  amr  he  had  paid  uncenditionally,  lor  if  the 
plaintiff  had  fraudolentlj  entered  into  the  agreement  with  him  fbr  the 
purpose  of  taking  off  his  testiiaony*  Forrester  and  another  v.  Pigoui 
S  Caaspbdl,  SSa 

161.  An  interpreter  who  is  present  at  conversations  between  a  Interprecer. 
foreigner  and  his  attorney,  is  bound  to  the  same  secrecy  as  the  «l- 
toraey  himself,  and  ^ought  not  to  divulge  the  facts  confided  to  him 
after  the  cause,  for  the  purpose  of  which  the  confidence  was  placed, 
is  at  an  end.     Da  Barr6  v«  Livette,  Peake,  77. 

i68»  A  journeyman  is  competent  to  prove  the  delivery  of  goods  Journeyman, 
by  himitt  an  action  for  the  price,  without  a  release,  unless  it  is 
piiDved  to  be  the  usage  of  the  trade  or  particular  dealing  for  the 
customer  m  pay  him.    Adams  v.  Davis,  8  Ssp.  jC.  48. 

163.  A  tenant  in  possession  is  an  incompetent  witness  in  support  Landlord  and 
of'tbe  title  under  which  he  holds.     Doe,  ex  dem.  Wiuckley  v.  Pye,  tenaou 
lEsp.C.  S64. 

>  HM.  A  hndlord  is  incompetent  to  prove  that  his  lessee  is  entitled 
td'tiie  pi^mtses  Hi  an  action  for  disturbing  him.  Smith  v.  Chambers, 
4  Efip.  C.  164. 

lU^  Ia  an  action  at  the  ftoit  of  a  lesser  against  his  lessee,  for  not 
io«dtivating  a  fenm  according  to  covenants  contained  in  the  indenture 
«f  lease,  a  6id)4es8ee  of  part  of  the  premises  is  a  competent  witness 
So  prove  peiformance  of  the  covenant  on  the  part  of  the  defendant* 
Wishaw  v.  Barnes,  1  Camp.  S41. 

>  466.  lA  leading  question  may  be  put,  when  it  is  necessanr  to  con-  Leading  qucs- 
tiadicta  witness  en  tlie  other  side,  as  to  the  contenu  of  a  paper  ^^ 
which  has  been  destroyed.    Courteen  v.  Touse,  1  Camp.  4S.    • 

1€7.  A  witness  called  to  ptove  thsit  A.vaAB.  >are  partners,  is 
asked  itdkether  A,  has  iaterteted  in  the  business  of  B. ;  this  is  not  a 
leading  question.    If  ^aestions  are  asked,  to  which  the  answer  yes   ^ 
9t  no  viMikl  be  eonckMve^  therv  are  abjectionafaie ;  but  eUierwise  not. 
KichoUs  v.  Dowding  and  another,  IStarkie,  81. 
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168*.  In  an  adioo  tor  alibd  in  the  shape  of  an*  extra  judicial  aP- 
6ilAvit  siFora  before  a  magistrate,  a  person  wlio  acted  as  the  niacin 
trata.'a  clerk,  is  not  bound  to  answer  whether  bj  the  defendanfo 
orders  he  wrote  the  affidavit  and  delivered  it  to  the  magistrate,  as  he 
D)ig^  thereby  criminate  himsdf.    Maloney  ▼.  Bertley,  S  Camp.  210u 

1 69.  A  man  who  has  been  in  fiict  married,  may  be  a  witness  la 
firove  such  marriage  illegaL    Standen  v.  Staaden,  Peake,  S8. 

170.  A  member,  of  parliament  is  obliged  to  answer  as  to  whether 
another  member  had  taken  part  in  a  debate ;  but  net  as  to  what  he 
wid.    Plunkett  v.  Cobbett,  5  Esp.  C.  1S7. 

171.  In  an  action  for  a  deceitful  representation  of  the  credit  of  a 
third  person,  that  person  u  a  competent  witness  far  the  plaintiff,- 
B^hardaon  v.  Smith,  1  Camp.  277. 

.  1^72^  la  an  aotion  by  A*  against  Bp  for  &lsefy repreaenting  Caa 
trust  worthy,  in  consequence  of  which  A.  gave  cretfit  to  C,  the 
^t^r  is  a  competent  witness.    Smith  v.  Harris,  2  Staride^  47. 

17d«  Jf  the  question  is,  whether  several  proprietors  of  bozeaat 
the  theatre  gave  them  up  from  a  particular  cause^  themselves,  and 
n9t  the  box-keeper  are  the  proper  witnesses,  since  they  alone  are 
cognisant  of  their  own  motives.  Ashley  v.  Harrison,  1  Eqi.  M.  P» 
C.  49. 

I74».  Np  action  lies  against  a  witness  for  non-attendance,  unless 
the  cause  .has  been  called  on  and  the  jury  s4om.  Bland  v.  Swailbrd, 
Feake,  60. 

175.  After  a  plaintiff  in  the  course  of  a  cause  has  suboiitted  to  be 
nonsuited,  the  counsel  for  the  defendant  cannot  put  any  further  qoea- 
tion  to  a  witness.    Jones  v.  Hall,  2  Starkie,  505* 

176.  A  member  of  the  kirk  of  Scotland  may  be  sworn  without 
kissing  the  book.    Mee  v.  Reid,  Peake,  23. 

177.  A  witness  who  professes  himself  to  be  now  a  Christian,  what^ 
ever  his  persuasion  may  formerly  have  been,  is- properly  sworn  upon 
the  Gospels.     Rex  v.  Gilham,  1  Esp.  C.  285.  .     . 

178.  Notwithstanding  the  oath  adnunistered  to  a  coUeotor  of  *  the 
property  tax  by  the  commissioners,  that  he  will  not  disclose  any 
thing  he  learns  in  that  capacity,  ^icept  with  their  consent,  or  by 
virtue  of  an  act  of  parliament,  he.  is  bound,  when  sulqpcBnaed  as  a 
witness,  to  give  evidence  of  aU  facts  within  his  knowledge*  toocUni^ 
the  matter  in  question.    Lee,  fui  tarn  v.  Birrell,  S  Camp«  SS7.  •     " 

179.  A  liability  to  be  rated,  does  not  rendor  a  witness  inooitijpetsnti 
Chivers  v.  Brand,  1  Esp.  N.  P.  C.  175. 

.180.  Where  the  expences  of  an  action  are  what  caapel^iImHy  fa^ 
d^vie,  to  be  defrayed  out  of  the  poor-rates  by  agreemeati  of  aansh^ 
ioners,  a  rateable  parishioner,  who  only  intends  to  submit  4o>lhe  rate 
^'ijtbout  otherwise  paying,  any  part  of  th6  expence»*  ia  fa:C(inpatant 
iiyiaiess.    Yates  v.  Lance,  6£8p.  C.  IS2.  -  ^        -v^..:  v 

J181.  The  owner .  of  landed  property  within  ^a  ^a^eky  iaiuotte 
oQ^fqxet^t  ij^ltness  to  relieve  the  inhabitants  q£  the  ehl|>elry'frdmjth^ 
p<^n}ai?cnt  burthen  of  repairing  the  parish  <^urcli,  althoi^h  dn^WiM 
ness  does  not  reside  within  the  chapelry,  and  his  lessee  for  yeBBi 
qf  his  estate  ,witbin  the  chapeky,  is  boiuul  to.pi^  ail  jatas.  'Rhodes 
v.,  Atnswortb,  2  £ltarkie,  215*    .      *-    «  .  .•    i^iri  lohn^ 

\  182.  It  is  an  objection, to  the  comp^pfnt^  ofa^witoessywhoieiifCii 
to.4ischarge  pertain  premis(»irom  a  rate,  that  he  has  pwpertyirf 
the  kind  in  qii^ion  m  the  occupation. of  a  tenant  .subject  ta^-sHQh 
JVate  if  estal^Iished,  aj^  therefore  his  own  revecsipnasyi  satarest^may 
^a^fiegted  tberetp^y.  ..Rhpdes:v.  Alnsworthy  HQ}t^€19»  -       > - 

•     «5.  A 


^  189;^  A  pardm  wk\  t«8tomihi^cattipetenby'<»f  ft  ivitaeSB  whefe  the  Faidon. 
duNibMity  is  a  coBsequeiice  of  th&  jodgthetiti  Bttt-  Wheffe^the  disa- 
biiii^'ifl  declared  by  act  <>f  parimment  to  be  part  of  die  pimishiiient, 
af  in  the  case  of  a  conviction  for  perjury,  (not  at  common  hvvr,  but) 
en  at.  5  Efiz.  c;  9;  the  king's  pardon  iviU  not  maice  the  witness  com- 
petflot^    Dover  ▼.  Maeataer,  SBsp.CM. 

184.  ih  an  action  brooelit  by  one  partner,  another  may  ber  callefd  Pkrtiiar. 
to  prov«  the  debt  paid  to  him.    Evaoa  v.  Silverlodc,  Peake,  21*  , 

1B5.  In  an  action  against  A.  for  goods  delivered  to  hfmf,  br^ight 
on  the  assumption  that  he  is  in  parteershtp  with  B.|  h0  mny^calfiB; 
to  proive  that  no'  portnec^p .  subsaMa^  anleaa  tbare  is  >ali4ady  Evi- 
dence to  the  contiary.    Birt  v.-  Hood,  1  Esp.  N.^P.  C;  2Q.  -  '  <   I  ' '  ^ 

186.  One  of  two  partners  is  not  a  competent  witness  for  l!ME»H>thf^ 
aned  done,  without  a  release  from  the  plaintML  '  Ohdyn^  ti  Kbdps, 
4fi8p.C«ll£*  'J 

187.  One  idio  was  to  have  shared  in  the  profitief  a'Cftrgb/M'a 
conspetent  witness  for  the  plaintiff  in  aA  aetidiki  enapoliey  onthe 
eatgOk    Robertson  V.  Frendiy  4  Esp.  C.  246.  i    >  r 

:.18ft.*  Where  a  partnership  is  earned  on  in  the  muaes  of  twd/(0f 
whom  one  has  no  share  tfay^wi^  he  may  be  a  witness  fdf  thi^'dther 
in  an  action  for  goods  sold.    Parsons  v.  Crosby,  5  Esp.  C.  199. '  ' 

189.  Assumpsit  against  several  as  partners,  the  qoestion  of  part- 
nerriiip  being  doubtful  upon  the  plaintiff's  evidence,  the  defi^idanta 
go  into  their  case,  and  in  order  to  render  a  witness  corapetenty  pro- 
dnoe  a  release  executed  by  all  of  them,  this  instrument  is  to  be  consi- 
deved  as  in  evidence  for  all  purposes.  Gibbons  v.  Wilcox,  Oberrf, 
and  another.   2  Starkie,  48. 

190.  The  rule  that  a  party  to  a  written  inatrument  cannot  impeach  Pvty  to  adedl 
its  validity,  seems  to  be  given  up.    Rich  and  another  v.  Ti^fnng, 

1  Esp.  K.  P.  C.  17^ 

.  .191*  A  party  to  an^instrument  is  an  incompetent  witness  to'^m- 

peach  it.    Hart  v.  M^Intdsh,  1  Esp.  C.  296. 

19S.  The  person  who  has  been  cimrged  with  a  sum  of  money  by  F^^ury. 
tfan  perfnry  of  the  only  witness  examined,  and  has  filed  a  bill  for  re- 
lief, is  not  a  competent  witness  on  an  indictment  for  that  perjuty, 
Ihaogfa  he  has  since  jiaid  the  money.  Rex  y.  Dnlby,  Peake,  12. 
*  •  1M«  A  ftft^  to  a  suit  wh<»'has  succeeded  therein,  is  H  good  wit- 
ness on  an  indictment  for  perjury  committed  in  the  course  of  that 
suit.    Rexi'v.  D^Fariaf  Peake,  104. 

194.  It  is  no  objection  to  the  competency  of  a  witness  on  an  in- 
dfibtment'for  perjuv^  committed  in  an  answeif  in  chancy,  tKat,'in  his 
adsama  to'a)Cfoss'billfflt^dby  the  defendant^  he  has  sw'om  fke  'fiict 
which' iheJa  to  paoye  wi  the  indictment.  Rex  v.  P^pys,  Penke,  188. 
i'l'lSA^  foa  proseeiMion  for  perjury*  the  person  injured  cannbt  be  a 
witness  for  the  crown,  unless  be  has  satisfied  the  judgment  in'  the 
iuit  in*  tiiifieh^  lihe  perjury  waa  committed.  Rex  v.  Eden,  lEbp. 
N.  PvC;97^'  Biit  tm  principle  of  this  doctrme  is  now  exploded. 
SneBartletir  vj^PickfersgAl,  4£aiSt,577^n.  (b.)  Rex  v.  Boston,  4  East, 

>l9ft/  In  ml'' action  on  the  case  for  running  down  a  ship,  a  pilot  Pilot, 
under  whose  management  the  defendant's  ship  was  when  the  acdnent 
hajuwiiedi  is  rendered  a  competent  witness  for  the  defendant  bjr  a 
teieMe  ficom  him,  although  he  was  hired  and  paid  by  the  Captain.' 
Aldridgie  r.  Shnmons,  4Camp.  S9S«  S.  C.  1  Starkie, £14. 
«  197.  A* person'  about  whose  house  work  has  be«n  done  by  the  Rtlssit. 
jilaintiff,  is  not  a  good  witnesi  to  prove*  that  the  defendant  is  liable 
until  ihe  is  released.    New  v.  Chidgey,  PedcC)  96. 

198.  Since 
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196.  Since  one  of  ieveral  wbQ  are  Joinlljr  interested  in  H  lifflit  of 
action  may  discharge  it,  a  rdeaie  hj  one  wdl  make  the  party  liahle 
a  competent  witnen  for  all.  Hocklev  and  anotlier  t.  Mitchcli, 
4£Bp.a86^ 

1^  If  an  inteieeted  witness  ia  to  be  rendered  competent  by  • 
release,  the  release  must  be  either  produced  in  courts  or  evideaee 
'  must  be  giTsn  of  its  being  destroyea.    Coriung  ▼•  Jairard^  1  Camp. 
37. 

2(X>«  In  an  action  for  the  raliie  of  goods  furnished  on  the  defend- 
ant's credit  to  a  third  persoOy.  thift  person  is  not  a  competeBt  witaeaa 
for  the  plaintiff  without  a  release.    Wright  v.  Wasdley  3  Osmp*  WOl 

dOh  if  this  person  be  a  tnanied  woman,  liyine  qiart  firom  iier  lina* 
band)  whether  he  most  be  released  to  render  her  a  competent  wit- 
ness? Wright  T.  Wardle,  SCamp.  MO. 

802.  To  show  that  a  tradesman  demands  an  exorbitant  profit,  it 
may  be  asked  of  those  employed  under  him  whaS  tiiey  receiivd. 
FHcker  v.  French,  5  Esp.  C.  79. 

203.  A  shipbuilder  may  be  called  as  a  witness  to  give  his  opinion 
as  to  the  floo 'Worthiness  of  a  ahip»  on  the  facts  sliced  by  odiers. 
Thecnton  t«  Exohange  Assurance,  Peake,  S5* 

204^  Commercial  men  may  be  called  as  witnesses  to  prore  the 
meaning  of  any  particular  ^Lpression  used  in  a  fetter  on  a  commer- 
cial subject.    Chaurand  v»  Angerstem,  Peake,  48. 

905»  Upon  a  question  concerning  the  sca*^worthiness  of  a  ddp, 
after  the  eridence  of  persons  adio  have  exandoed  her  conditioi^ 
experienced  shipwrights  who  never  saw  her,  may  be  called  to 
say  whether  upon  the  facts  sworn  to,  she  was  in  their  opinaesi  sen* 
worthy  or  not.    Beckwith  v»  Sydebotham«  ICamp^li?* 

90S*  The  opinion  of  one  oonversaat  in  the  business  of  insurance 
as  a  matter  of  judgment,  whether  the  communication  of  partienlar 
ftots  would  have  rnhancpii  the  premium,  is  admissihk  evidence^  Imt 
he  cannot  be  asked  what  he  himself  would  have  done  in  the  parties* 
lor  case.    Berthonand  nnolher  v«Loughnian»  B  fisaekiai  fltfS. 

9D7.  On  the  prmdple  of  necessity,  a  servant  is  a  oonpetenS  wit- 
ness without  a  release^  to  prove  the  payment  of  money  on  behalf  «f 
his  master,    Matthew*  va  Haydon,  2  Esp^  C.  5(]9» 

006*  In  an  action  fot  running  i^gainst  plaintiirs  cart  witfi  a  dfeay, 
^  servant  who  was  drimg  the  cart  when  the  acddeilt  happrntd  is 
not  a  competent  witness  for  the  plaintiff  without  a  itliase.  Miller  v« 
Falconer,  1  Camp.  VU 

909.  In  an  actum  against  the  sheriff  forsm  imptmirr  tetnsoate^a 
Ji4fa^  which  stated  that  he  had  paida  sutas  of«ioney  to  tbelandlBid 
of  die  premises  for  arrears  of  rent,  he  must  adduce  eoaae  ^videnbe 
thattiierentwasdue,for  which  purpose  the  landhnnd.  of  the  prelsAses 
is  not  a  cenqpetent  witness*  Keigntley  v.  Birch  and  another^.  S  Caaip. 
621. 

810*  An  owner  of  a  ship  is  not  a  witness  (in  sn^ctiolt  on^M  iAr 
SHrance  of  goods  pat  on  board. that  ship),  to  prove  her  >aea-woKthj 
until  released  by  the  plainti£    Rotheroe  v.  Elton,  Peake^  64.    1 1 1 

Sll.  if.  whose  name  has  been  registered  as  the  parljSMr  of  aiv^ 
sel  on  the  XMtth  of  A,  and  has  afterwards  convvjrad  suck'  ahara  hr 
deed  to  ,£•»  covenanting  for  the  goodness  of  his  titles  cannot  be  nd» 
nutted  to  prove  br  the  evidence  ei*£«,  that  he  had  in  ftct  no  interest 
in  the  vessel.    Nickaon  v.  Thoihas,  1  fitarkse»  8&   ,         . 

2i&  The  naans  of  a  witness,  thouj^h  not  in  the  originBl  soi^nuM, 
may  be  mserted  therein  at  any  time,  if  he  has  been  regularly  served 
with  a  copy.    Wakefield  v.  Gail,  1  Holt^  £2& 

21 S.  An 


J)i0S9T«3  Evidence.  ^^  Witness.  ^55 

213.  An  officer  of  the  tower  not  pemaitted  to  prove  that  a  parti-  Tower. 
cular  plan  of  the  Tower  prodaoed  by  the  defe&dant;  Is  a  correct  one. 
Rex  V.  Watson,  2  Starkie,  148. 

21i*  Mere  trustees  of  a  public  charity  are  good  witnesses  ui  an  iViutMs* 
action  brought    against    tnemselves  in  their   corporate  capacity. 
Weller  v.  the  FouiSUing  Hospital,  Peake,  152. 

215.  An  elector  who  is  a  bare  trustee,  is  competent  to  prove  the 
mode  of  election.  ^  Withnell  v.  Gartham,  1  Esp.  C.  $22. 

^16.  The  party  in  whose  ri^t  a  defendant  in  replevin  avows,  is 
only  a  trusteot  and  so  descnbed  an  incompetent  witness  for  hint. 
Colding  T.  Nifls,  5  £ro.  C.  272. 

217.  In  an  action  for  the  penalties  of  usury,  the  borrower  of  the  Usurj. 
mon^  is  a  competent  witness  to  prove  the  ease.    Smilh  v.  Prater, 
SEsp.  C.i86;  T.  C.7.T.R.  60, 

218.  In  an  action  against  a  certificated  conveyancer,  for  negligence  Vendor  and 
in  managing  the  purchase  of  an  annuity  for  the  ^aintiff,  a  joint  pub-  purdunar. 
chaser  is  a  competent  witness  for  the  plaintiff.    Rothery  v»  Howard, 
2Starkie.  68. 

219.  A  roati  who*  by  his  own  examination  on  the  voir  dire  is  ren-  Voir  dira» 
dered  an  incom[^teiK  witness,  mav  be  asked  any  question  lo  show 

that  his  interest  is  at  an  end,  thousb  the  fiiuat  by  which  his  inl^est 
be  destroyed  ia  matter  of  recora.  1  Esp.  164«  &  C.  Botham  v. 
Swingieri  Pedce»  218. 

220.  where  the  objection  to  the  oompetency  of  a  witness  arises 
from  his  answer  on  the  ootr  dirCf  and  not  by  other  means,  it  may 
likewise  be  removed  ea  the  9Qm  dir^f  1^  examining  him  as^  to  the 
continuance  of  his  interest  without  skiving  the  best  proof  that  his 
competency  has  been  restored.  Bot(£er's  Coidpany  v.  Jones,  1  Esp. 
C,  IGO.;  Botham  v.  Swmgler,  Id.  164. 

221.  tn  a  regular  examination  upon  the  voir  dire,  before  the  ex« 
amination  In  chiefs  a  Wi^ess  may  be  interrogated'  as  to  the  contents 
ijf  written  Itistrumentd  not  produced;  but  this  cannot  be  done  after 
the  examination  in  chief,  although  the  oidy  object  of  the  questions 
put  be  to  show,  that  the  witpen.is  interested.  Howell  v.  Lock, 
2  Camp.  14. 

222.  A  witness  en  exanriaacioD  oit  Che  Ht^if  dk6  acknowledges  that 
he  has  entered  into  a  contract,  (the  effect  of  which  is  to  render  him 
kiconpeieftt)^  at  the  same  time  he  produces  the  wrftteti  contract 
ilselff  dds  wafjM,  to  be  read.    Budefr.  Cartel,  2  ftarkie,  ^9A. 

2U.  In  m  aetfioii  on  the  wamtty  of  a  hoMe,  a  fbrtnef  proprietor  Wanvnty. 
by  whom  it  had  been  sold  to  the  defendant  under  a  like  warranty, 
is  admissMe  te  pro^e  thai  it  waa  then  s6und.    Br^  v.  Crick, 
JlSipwa99k 

-  >mi.  Otku  yesiioti  wiletic»  n  streum  of  water  di]^  te  rtm  in  a  Watercounr* 
pasik>lar  Umi  «ne  who  wffi  be  equaHr  benefited  with  the  party 
saaintalahtg  the  sfimiative  if  he  sncceemi,  is  an  incompetent  witness 
for  him.    Jebb  v.  Povey,  2  Esp.  C.  679. 

M8^  miefe  to  tfespass  tSsr  breiddng  ffarongh  the  waR  of  the  W< 
^aintiff '4  faeusey  the  dtfcndsail  pleaded  a  licence,  to  which^tfiRe  pMit- 
tiff  worn  assigned  etesMi;  it  appeared  that  the  phdntiff  had  given 
the  defiaklant  iee»e  le  do  what  was  necessary  i^  repairing  his  own 
houses  whidi  adfoitted  thepiafatiff's  ^  and  it  was  held,  that  meworip- 
OMU  employed  to  de  the  repairs  were  competent  vrilnesses  fbr  the 
defendant  to  disprove  the  excess  without  a  release.  GntHbert  vv 
(yostiingi  S  Camp.  515. 

AC- 


(   m;6   ) 


[Ni«i  Pbius 


ACCORD  AND  SATISFACTION. 

Privity-  h  A.  pays  a  debt  which  he  owes  B,  to  C.  under  a  mistaken  aa- 

thority ;  B,  sues  j4.  for  the  debt,  and  is  himself  sued  by  C«  for 
another  demand ;  A.  obtains  an  order  to  stay  proceedings  on  paj- 
meot  of  debt  and  costs,  but  afterwards  eoes  to  trial ;  after  such  order 
obtained,  C.  compromises  his  action  witn  B,  by  receiving  part  of  liis 
demand  and  taking  the  payment  made  to  him  by  A,  for  the  residue. 
Held,  that  this  compromise  was  no  bar  to  B,a  action  against  A. '; 
secusf  had  it  been  made  prior  to^the  order.  Jones  y.  Booth  and  an- 
other, 2  £sp.  C.  600. 

ConditioiML  %  An  action  beine  brought  against  the  acceptor  of  a  bill  of  ex- 

change, it  is  agreed  between  the  parties,  that  the  defendant  shall  pay 
ttie  costs,  renew  the  bill,  and  give  a  warrant  of  attorney  to  secure 

Se  debt.    The  defendant  gives  the  warrant  of  attorney,  and  renews 
e  bil^ ;  but  does  not  pay  the  costs.    The  plaintiff  may  bring  a  fresh 
action  oh  the  first  bill,  while  the  second  is  outstanding  in  the  hands 
of  an  indorsee.    Norris  v.  Aylett,  2  Camp.  S29. 
IntrunMntide-      J.  lif  policies  of  insurance  are  lodged  with  the  payee  of  a  bill  of 
pMrtsd  is  tectt-  exchange  as  a  collateral  security,  they  do  not  operate  as  satisfaction 

tilt  money  is  actually  received  upon  them,  although  upon  a  submis- 
sion to  arbitration,  a  certain  sum  may  have  been  awarded  to  be  due 
upon  them.    Scott  v.  Lifford,  1  Camp.  ^46. 


WhflllMr  con* 


ACCOUNT  STATED. 

If,  on  a  settlement  of  accountSi  items  are  allowed  which  the 
paity  could  not  have  been  compelled  to  pay,  thereby  leaving  a  ba- 
lance in  favour  of  the  other  side,  he  is  concluded  by  such  allowance. 
Dawson  v.  Remnant,  6  Esp.  C.  24. 


Wbcnmdii- 
tainable. 


WhmjMt 


ADULTERY,  ACTION  FOR. 

1.  The  husband,  by  committing  adultery  himself,  does  not  licence 
his  wife  to  do  the  same.  Bronurf  v.  Wallace,  4£q>.C.  287.  corl 
L'Alvanley ;  Wyndham  y.  Lord  ^^combe,  Id.  16.  cor.  Lord  Kenyon, 
contra.  '-^ 

2.  It  is  no  bar  to  an  action  against  A.  for  criminal  cflnycTsartia 
with  the  plamtilTs  wife,  that  the  plaintiff  had  brooglit  another  actfoa 
of  the  same  kind  against  J9.,  and  naving  obtained  a  verdict  and  fiid|^ 
ment,  had  charg^  B.  in  eiLecution,  although '  the  cause  of  aMiMi « 
both  suits  accrued  during  the  same  period.  Gregson  ▼•  M^TkggAt, 
1  Camp.  415.  •"  '      '  ^'  '^ 

S.  No  action  will  lie  for  an  illicit  intercourse  witii'^a'  Wife  iftteli 
separation.  Weedon  v.  Timbre],  1  E^.  N.  P.  C.  16.;  A.C»^'<^<i\i 
957.    Bartdot  v.  Hawker,  Peake,  7.    Sed  vide  UauL  fk^.  9lSL  ^ 

i*.  In  an  action  for  adultery,  prqof  ^at  Uie  hosbimdb<»BMiigl/aif 
fered  his  wife  to  live  in  a  state  of  prostitiition  goes  ti^lMcr*llie  ac9itoa;' 
and  not  merely  to  mitigate  the  damages.  Hodges  v.  Windham, 
Peake,  39. 


ALIEN 


Djg^tO 


{    «7     ) 


ALIEN  FRIEND. 

1.  A  foreigner  domiciled  in  England  is  so  ftr  a  British  subject,  H»raltcioa 
that  his  property  here  is  British  property,  and  a  warranty  therefore  '"^^^^^^J. 
in  a  policy,  tnat  his  ship  belongs  to  his  own  country,  is  false.  Tabbo  SS^"^^ 
▼.  Bendeleck,  4  Esp.  C.  108. 

2.  A  native  of  Ei^land  domiciled  in  a  foreign  country  is  entitled 
to  all  the  privileges  ulowed  to  subjects  of  that  country.  Case  of 
the  Argonaut,  4  Esp.  C.  110. 

8.  l%e  alien  act  of  S4  Geo.  3.  c.  9.  did  not  prohibit  aliens'  from  Coiutniction  of 
suing  for  money  due  to  them,  but  only  die  sending  it  out  of  the  the  alien  act. 
kmgdom.    Michelotte  v.  Dillon,  2  Esp.- C.  622. 


ALIEN  ENEMY. 


1.  The  subject  of  a  neutral  power  taken  in  an  act  of  hostiliiv  Who  is  or  is 
with,  aod  in  adherence  to  the  king's  enemies,  is  not  himself  consi-  not- 
dered an  enemy  except  quoad ihBt  act;  therefore  whilst  a  prisoner  of 
war,  he  may  sue  on  a  contract  made  after  his  capture  with  a  British 
subject/    Sparenbergh  V.  Bannatyne,  2£sp.  C.  581. 

2.  If  a  British  subject  voluntarily  resides  in  an  enemy's  country 
and  carries  on  commerce  there,  he  is  disquah'fied  as  an  alien'  enemv;,  .  ^/  .  , 
to  sue  in  our  courts  of  justice,  although  naturalized  by  a  neuti^ 
state,  and  recognized  as  a  citizen  of  thdt  state,  both  by  its  diplomatic 
agents  and  by  the  enemy's  government.  And  semble,  that  if  a  neutral 
voluntarily  resides  and  carries  on  commerce  in  an  enemy's  country 
he  is  an  alien  enemy  to  all  civil  purposes.  0*Medley  v.  Willson, 
1  Camp.  482. 

'  S.  Semblef  that  an*  insurance  on  goods  the  property  of  a  neutral 
to  a  port  occupied  by  the  enemy  is  void.  But  although  a  neutral 
^ouid  himself  be  resident  in  a  place  occupied  by  the  enemyi^  an  in* 
surance  on  goods  his  property  to  a  neutral  or  friendly  port  is  valid. 
Bromley  v.  Heseltine,  1  Camp.  75. 

4.  In  an  action  on  a  policy  of  insurance  it  is  no  defence  under  £fl^  of 

the  general  issue,  that  the  persons  interested,  who  were  neutrals  when  enmitj  upon  a 
the  policy  was  effected  and  the  loss  happened,  had  become  alien  depending 
enemies  before  action  brought.    Harman  v.  Ejngston,  S  Camp.  152.  .  ^^ 


ii\ 


H" 


AMENDMENT. 


»  r- 


1.  Where  there  are  materials  for  amendment,  the  rule  is  tbe  Ineriminal 
aaiM is.eimimsl.as  in  civil  cases.    Bex  v.  Page,  2  Esp*  C.  650.  n*.      <oi>^ 
i.'Si  In  a.  omV^mw  action  the  court  will,  after  verdict,  direct  a  By  entering  a 
^ssyl^i^.to  oe  entieri^  althoush  the  objection  founded  upon  the  similiter  after 
«Hewl  o£it  waS;lakeD  at  the  trial.    Wrij^ht  v.  Horton,  1  Starlde,  40a  '•^**- 
<  1  iSkT'^^^®'^^''^  ^  matter  of  material  allegation  cannot  be  made  ^^  n>i  P"^** 
by  way  of  amendmient  at  Nisi  Prius;  for  instance,  the  omitting  Uie 
pt^Sm  of  thQ  b«nd  on  which  the  action  is  brou^t.    Paine  v.  Bustin, 
l/Starlde,  74. 

4.  Slie  Nin  Prim  record  may  be  amended  in  court  after  the 
T%Mft\tn  riBnil  on*  by  a  rule' made  imtanier  with  the  consent  of  both 
paitiM,    M«ii|>h|fv,.MaffIowi  I.Camp.  £7*  k 

I'll'*  • 


(     4»     ) 


[Nisi  Pum 


ANNurry. 

!•  The  porduue  moosj  of  m  auui^  wm  paid  bj  the  gfanfee 
on  the  34tR  into  hit  badter't,  ia  the  jomft  Aames  of  fan  owm  attornej 
and  the  grantor,  untS  the  deedi  ware  execottiL  Tkqr  wane  es^ 
cuted  on  the  ^th,  when  the  monej,  wkb  the  cxmieBt  of  the  at- 
torney, if  paid  by  the  banker  to  the  gnontor :  held»  thafc  the  ne- 
norial  properly  stated  that  the  nuNi^  waa  paid  on  the  dGtl^  and  by 
the  grantor.    Coare  v.  Giblet,  4  Esp.  C*  8S1» 

3.  A  truitee  iHider  an  anmity  deed  executes  the  dead  after  Ihe 
raeaiiarial  baa  been  eai^ed ;  it  m  not  neoeanry  that  a  maoiorial  of 
his  subsequent  execution  should  be  enroB^  See  ex  dem..I>el^gai 
and  others  v.  Hollowav,  1  Starkie,  4SI. 

Bcsciitioii  of.         S.  Where  an  annuity  is  rescinded  after  it  haabeen  paid  for  some 

time,  the  purchaser  is  entitled  to  receive  back  his  whole  purchase 
money,    fieauchamp  ▼.  Borret,  Peake,  109. 

4.  where  an  annuity  is  avoided  by  a  delect  ia  the  mcnioi«d»  the 
grantee  cannot  recover  back  the  consideration  moaey,  unless  tb» 
deeds  have  been  set  aside  by  the  courts  or  the  grantor  has  vacated 
the  transaction  by  refusing  to  execute  fresh  securities  or  to  pay  the 
annuity.    Weddel  v.  Lynam  and  another,  1  Esp.  C.  S09* 

5.  Where  tlie  grantee  of  an  annuity  becomes  entitled  to  recover 
back  the  consideration  money,  all  paymtfito  made  and  expencea  ii^ 
curred  by  the  grantor  on  account  of  the  annuity  auist  be  t^owedi 
Weddel  v.  Lynam  and  another,  1  EspX.  309. 

6*  Where  an  annuity  has  been  set  aside^  the  grantor  has^been 
indebted  from  the  time  the  considevatioa  (money)  ma  paid  i  there* 
fore  the  debt  is  barred  by  his  bankruptcy  in  the  interioii*  Walker  v« 
Liscanrv,  6  Ero.C.  98. 

7.  Where  the  gjrantee  of  an  annuity  set  aside  ler  m  daftctive 
registry  brings-  an  action  for  money  had  and  Eecskvedr  to  xeoover 
back  tlie  consideration,  the  grantor  may  set  off  the  paymenla  made 
in.  respect  of  such  an  annuity^  Uiough  for  moise  than  six  years,  unlaw 
the  plaintiff  reply  the  statute  of  limatatioas.  Hills  v.  HuBs,.  4  EsfX^ 
196;,  S..C.  S  EastK  16|  by  the  naaue  oi  Bicka  v«  Hicks. 


-k.». 


Ignonnct  in. 


APOTHECARY. 


It  is  a  good  defence,  in  ffii  aeilin&l^air  apothecary,  that  he 
treated  the  patient  ignoranlly  or  improperly*  Aliier,  if  the  medi- 
cines were  administered  under  the  direction  of  a  physician.  Kmrnea 
V,  M'MuUan,  Peake»  59: 


Authority  tff 
mrbiuvtor. 


His  right  to 
ranuneration. 


ARBITRATION. 


k  It  is-  within,  the  MSQJp^  of  the  jurtsdivtioK  (rf  m  arWfiMKbr,  to 
whom'  atti  asatters  in  dilfeMace  are  referred^  ti  dbeet  otm  ^  tha 
parttoBr  wfa»-has  aetedas^  agent  fbtrtho  other  in«aup|^yin»  pi<evlnoiii« 
to  the  British  army,  to  go  before  the  commissary  to  veri^  pactlsMikr 
deouments*    Atkyns*  ib.  Bafaiaryn,  t  SCatfkie,  d09i 

2»  An  arbiaator  oannoty  widiont  an*  agreement,^  demand  tf  PSh 
muneration  for  his  services.    Virany.  v*  Vkm^r  '^BipiG.  4f!»  • 

S.Aa 


D^WST.}  ARRBST.  459 

S.  An  award  is  an  extinguishment  of  the  original  cause  of  action,  Legal  effect  of 
unless  it  can  be  avoided  by  showing  partiality,  refusal  to  hear  wit-  ^'^  «ward. 
nesses,  or  similar  conduct  in  the  arbitrator.    Bailey  ▼•  Lechmere, 
1  Eqi.C.  377. 

4f.  In  aa  action  on  awards  to  recover  the  sum  awarded,  the  de- 
fendant cannot  dispute  the  validity  of  the  award,  his  proper  course 
bmBg  to  apply  to  tne  o^uvt  im  hove  it  set  aside.  Swinford  v.  Bum, 
1  Gow.  5. 

5*  Quate^  whether  a^  afward  directing  the  assiga^nent  of  an  ih«  ConstmctiiDn  of 
t^rest  to  A.B*  will  warrant  an  assignment  to  A.B.^  his  executofs,  award, 
administrators,  andassigna?    ItussM  v.  Headington,  1  Starkie,  ]S» 

S*  Whethtf  a  narticolar  oanse  of  action  has  been  included  i»  aa  Extent  of 
award  is  matter  or  evidence.    M^urtin  v.  Thornton,  4  Esp.C.  180.        award. 

7.  Though  an  award  has  been  made  undev  a  reference  of  M 
mattest  in  dlference,  it  may  stitt  be  shown,  by  calling  the  arbitrator, 
^nl  a  particvlardispiite  was  not  opened.  Martin  v.  Thornton,  4  Esp^C. 
181. 

8«  A  stdbmission  to  arbitration  may  be  given  in  evidence  on  a  VkaduigB. 
count  on  the  oiighial  jpromisc.    Kingston  v.  Phelps,  Pleake,  927. 

9.  An  award  where  the  submission  is  not  by  deed,  may  be  given 
in  evidence  under  the  account  stated.    Keen  v.  Batshore,  1  T^sf^ 


ARMY. 

Im  Tbe  king  may  aft  any  time  stop  the  half-pay  of  an  officer  in  Half-pay. 
the  army,  by  signifying  bia  pleasure  1^  k  shall  be  no  longer  paid* 
]VtaQ4oiisJd  V.  Steele^  Peake^  17& 

2.  The  liability  of  the  colonel  of  a  regiment  for  knapsacks  fur-  Liability  of  of- 
nisfaftd  to  the^  regiment  by  his  order,  diepends  upon  the  question  iicer  to  tradm- 
wbether  they  w^re  supplied  upoa  his  personal  credit.    Mliete  the  ™*°* 
tradasmaq.  who.  Duroumea  neeessavias  to  a  regkneot  looks  to  the  re- 
gimental fund  as  the  medium  through  which  he  is  to  obtain  payment, 
.though  bv  the  aasistance  of  the  cotoadi;  the  latter  is  not  personally 
responsible.    Prossen  v.  AUeR>  I  Gow.  117. 


ARMY-AGENT. 


AviJBcmy^aganl^   to  whom,  aa  officer  abroad  senda  Ua  resign- 
attef  ia  answecable  to  him  for  the  money  aaising  from  the  sale  of 

Sturdy  v..  S<ms»  X  l&sp*  C.  450b 


ARREST. 

1.  As  to  what   shall  be  deemed  an  outer  door  in  a  particular  Outer  door, 
situation,  fee  Hopkjns  v.  Nightingale  and  another.  1  Esp«  N.  P.  C. ' 

2.  An  olBicer  is  not  bound  to  discharge  a  debtoi;  arrested  oa  IKtchaifefirom. 
Mesne  process  immediately  on  receiving  a  written  order  irom  .the 

creditor,  but  is  allowed  a  reasonable  time  to  -search  for  detainers 
against  him ;  twenty-four  hours  .is  not  unreasonable*  Taylor  v. 
Brandcr  and  another,  I  Esp.  N.  P.C#  45. 

* 

AS- 
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ASSUMPSIT. 

l¥bfiitheftp*  1*  Where  services  have  been  performed  under  a  deed  ex«cated 
pniprist*  tcnn  by  the  plaintiff  alone>  he  may  have  assumpsit  for  a  renianeratioa. 
of  action.  Sutherland  v.  Lishnan,  S  Esp.C.  42. 

2.  Assumpsit  lies  for  the  occupation  of  premises  under  a  deed 
not  amounting  to  a  demise.    Elliott  v.  Roger^^  4>  Eap.  C.  59.  • 
When  DoL  3.  vWhere  gdods  were  sold  <*  to  be  paid  for  by  his  bill  on  F. 

without  recourse  on  the  buyer  in  case  of  its  not  being  paid ;"  al- 
though  the  bu^er  then  knew  the  bill  to  be  worth  nothing,  he  is  nps 
liable  to  an  action  of  indebitatus  assumptit  for  the  value  of  the  goods. 
The  propet  form  in  which  to  sue  him  is  trover,  or  deceit.  Read  v* 
Hutdiinson,  S  Camp.  S52. 

4,  An  action  of  assumpsit  cannot  be  maintained  on  a  running 

account  between  a  merchant  and  a  broker,  the  proper  remedy  at  law 

being  an  action  of  account.    Scott  v.  Mcintosh,  238. 

Byanisoiiiit       5.  1£  A.f  having  ready  money  belonging  to  J9.,  agrees  with  J9.  to 

wfaom  nSo-       pay  it  over  to  C,  C  may  sue  A*  for  it  in  his  own  name  by  action  for 

^■^■^^'  money  had  and  received.    Surtees  and  another  v.  Hubbard,  4  £^C. 

904. 

6.  Agents  in  England  effect  a  policy  of  insurance  for  a  corre- 
spondent abroad,  on  which  a  loss  happens :  he  draws  a  bill  upon 
them,  which  is  presented  to  them  for  acceptance  by  the  indorsee : 
they  say  they  cannot  accept  it,  having  no  funds  in  hand,  but  that  on 
.  a  settlement  with  the  underwriters  it  shall  be  paid :  the  acents  re- 
ceive from  the  underwriters  a  sum  less  than  the  amount  of  the  bilL 
Held,  that  this  might  be  recovered  from  the  agents  by  the  indorsee, 
as  money  had  and  received  to  his  use.  Langston  and  others  v. 
,  Comey  and  others,  4  Camp.  176. 

7*  An  action  for  money  had  and  received  cannot  be  maintained 
by  a  landlord  to  recover  the  amount  of  a  year's  rent  against  the 
sheriff,  who  has  sold  his  tenant's  goods  under  an  execution.  Green 
and  others  v.  Austin,  3  Camp.  260. 

8.  poods  come  to  a  wharfinger's  consigned  to  A* ;  B.,  believing 
them  to  be  intended  for  himself,  carries  Uiem  from  the  -idnrf  and 
uses  them  before  he  discovers  the  mistake :  held,  that  the  wharfinger, 
after  paying  A.  the  value  of  the  goods,  could  not  maintain  an  acti<Hi 
against  B.  for  money  paid,  to  recover  the  amount  Sills  and  olfaen 
V.  Laing,  4  Camp.  81. 
Whcntlieac-  -  9,  If  goods  are  delivered  on  the  terms  of  sale  or  return,  and  die 
tion  nay  be  g^  person  receiving  them  does  not  return  them  in  a  reasonably  timei 

the  value  of  them  noay  be  recovered  in  an  action  for  ^oods  soldtnd 
delivered.    Bailey  v.  Gouldsmith,  Peake,  66 ;  et  vide  id.  innoCea. 

ID.  An  action  for  goods  bargained  and  resold  lies  on  a  fate  by 
auction,  notwithstandmg  they  have  been  resold  pursuant  %o  the 
conditions  on  default  of  removal.  Mortens  v.  Aacocky  4Eip«C. 
251. 

1 1.  Where  goods  have  been  sold  to  be  paid  for  by  bills  al  a49ertavL 
date,  on  the  expiration  of  the  time  at  which  they  would  hmia  b$r 
come  due,  had  tney  been  given,  the  vendor  maj  dedaae  genesaDy 
for  goods  sold.    Heron  v.  Granger,  &  Esp.  C.  2S9* 

12.  A,  delivers  to  B.  a  quantity  of  cordage  as  the  cooaidevakion 
far  a  special  undertaking  by  B. ;  ^.  is  no^  precludcMl  by  the  qpecial 
contract  from  recovering  under  the  common  counts  fbr  the  excess 
of  cordage  delivered  beyond  the  quantity  stipulated  for  as  the  con- 
sider- 
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•ideration  (provided  that  amount  be  adjusted),  although  it  may  be 
neceMarjr  to  give  in  evidence  the  terms  of  the  special  contract* 
Durni  V.  Body,  1  Starkie,  22a 

18.  Under  a  ^neral  count  in  indebitatus  assumpiit  for  work,  la- 
bour, and  materials,  plaintiff  may  recover  for  ^tention  as  farrier, 
land  for  medicines  admmistered  in  the  cure  of  the  defendant's  horses* 
Clark  V.  Mumford,  S  Camp.  37. 

14.  l^liere  a  servant  is  hired  by  the  quarter,  if  he  is  discharged 
by  his  master  without  sufficient  cause  in  the  middle  ^  the  quarter, 
he  may  recover  the  quarter's  wages  under  a  counr  in  indebitatus 
aawmpiit  for  work  and  labour.     Gandall  v.  Pontigny,    4  Camp, 

875. 

16.  A.  being  employed  by  ^.  as  a  clerk,  at  a  salary  of  2007.  per 
omium,  payable  quarterly,  is  discharged  in  the  middle  of  the  quarter^ 
and  ^aia  proportionally ;  A.  is  entitled  to  recover  his  -salary  for  the 
remainderof  the  quarter  on  the  general  count  for  work  and  labour. 
OandAll  V.  Poatigny,  1  Starkie,  19B. 

10.  Work  is  to  be  done  according  to  a  special  agreement  be- 
tween the  parties,  regulatine  the  quantity,  price,  and  times  of  pay- 
ment. The  parties  having  deviated  from  the  original  contract,  and 
the  original  terms  not  being  applicable  to  the  new  work,  the  plaintiff 
b  entitled  to  recover  on  the  common  count,  for  the  latter,  although 
the  time  for  completing  the  {myments  under  the  original  agreement 
had  not  expired  when  the  action  was  commenced.  Robson  v.  6od^ 
trer  and  other^  1  Starkie,  275. 

17*  Where  work  is  done  under  a  special  contract,  the  plaintiff  is 
not  predud^  recovering  under  the  counts  for  work  and  labour  gene- 
rally; unless  there  be  something  in  the  terms  of  the  special  agree- 
ment, which  either  by  stipulation  or  necessary  intendment  prevents 
him  from  it    Rbbsdn  v.  Crodfrev  and  another,  t  Holt,  2S6. 

18.  A  bill  of  excham^  payable  to  the  order  of  the  drawer  in  an 
action  by  him  against  the  acceptor,  is  good  evidence  under  the  money 
counts.    Tkompsdn V.Morgan,  8 Camp.  101. 

19*  Extra  freight  may  be  recovered  under  a  common  count  for 
work  and  labour.    Hedley  v*  Lapage,  1  Holt,  892. 

20l  If  a  bankrupt  promises  absolutely  to  pa^  a  debt  barred  by  his  What  ft  mmt 
certificate,  indebitatus  assumpsit  lies  against  him  on  the  original  con-  *^  ^     '^^ 
aidention;  but  if  he  only  promises  conditionally,  the*  plaintiff  must 
-dectaie  specially  and  prove  the  condition  performea.     Penn   v. 
Btnnet,  4  Camp.  205. 

*  21;  By  an  agreement  between  the  plaintifb  and  the  defendant,  the 
deftndant  was  to  accept  of  the  assignment  of  the  lease  of  a  farm  from 
the  piaintifirand  to  take  the  fixtures  and  crops  at  valoation.  He 
was  alier#anlB  let  into  possession  of  the  fixtures,  and  the  crops  were 
v^lkteA  to  hhn ;  bnt  the  lease  was  never  assigned.  Held,  that  indebi- 
tatus assumpsit  would  not  lie  for  the  price  of  the  fixtures  and  crops, 
iMthlit  tte  f^fiUdV  only  remedy  was  by  a  special  action  on  the 
Sf^MemeDt.    Neal  v.  Vhiey,  1  Camp.  47L 

'  Ml-  lAAer  a  BpeeM  agreement  between  A.  and  B.  for  the  pur- 
chase by  A.  of  unfinisheS  hovHes  td  be  finished  by  ^.  at  his  own'  ex- 
(Hsnedyil  Is  a^eed  that  A.  shall  finish  them,  and  that  B.  shall  r^p^ 
to'tHfi  tiife  ^lanottnt  of*  the  expences ;  A.  canpot  recover  again^  Jf. 
Ibr  aufch  MnMces 'on  the  common  counts  in  indMtatus  assumpsit 
Dunn  V.  Body,  1  Sttfrkie,  220. 

28k  The  value  of  fixtures  sold  cannot  be  recovered  underaoount 
for  goods  sold  and  delivered.    Nutt  v.  Butier,  5  Esp.  C.  176. 

Vou  V.  H  h  24.  if. 
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'  24.  A.  seik  beer  to  B.  b  casks,  giring  him  notice  that  mileift  be 
returns  the  casks  in  a  fortnight,  be  will  be  considered  as  the  pur* 
chaser.  B.  does  not  return  them  within  a  fortnight.  A.  cannot  main- 
tain for  goods  sold  and  delivered,  the  whole  resting  in  special  agree- 
jnent.    Lyons  and  others  v«  Btfnes,  2  Starkie,  S9.' 

25.  A  seaman  having  contracted  to  go  a  vorage  from  A.  to  B* 
and  back  a^ain,  with  a  stipulaticHiy  that  he  should  not  be  entitled  to 
bis  wages  till  the  end  of  the  voyage,  cannot  maintain  a  general  inde- 
ki^aius  asmmpiii  to  recover  his  wages  pro  ratd  as  fiir  as  jB.  ;  though 
be  was  there  wrongfuUy  dismissed  by  the  defendant  (the  captain.) 
His  remedy  is  by  action  on  the  special  cootnct,  or  for  the  tortious 
act  whereby  he  was  prevented  earning  his  wages.  Hulle  v.  Height^ 
man,  4EBp.&77.;  S.  C.  2  East,  145. 
Gmcnl  or  26.  A  promissory  note  is  evidence  under  the  money  counts,  only 

«p«cmL  ^  between  the  original  parties  to  it.    Wayman  v.  Bond,  1  Camp. 

175. 

27.  If  by  special  contract  a  party  has  incurred  a  more  extensive 
.  responsibifity  than  what  is  imposed  by  the  ordinary  duties  of  his 

station,  an  action  for  neglecting  such  extra  duty  must  be  speciaL 
WhaUey  V.  Wray,  S£sp.C.74. 

28.  Even  admitting  that  a  purchaser  can  recover  from  the  vender, 
the  expences  of  investigating  «  title  which  has  proved  defective,  he 
^^annot  recover  them  as  money  paid,  but  only  under  a  special  count 
Camfieldv.  GObert,  4Esp.  C.22S. 

29.  If  J?«  by  a  written  guarantee  undertake  to  A*  to  answer  for 

the  payment  of  goods  to  he  sent  by  him  to  d,  A*  cannot  maintain 

dndmtatus  assumptii  against  B.  for  the  price  of  goods  sent  to  C.  ai> 

-cordingly,  but  must  declare  specially  on  the  guarantee.    Mines  v. 

Sculthorpe,  2  Camp.  215. 

80.  An  auctioneer  must  declare  specially  against  his  nrindpal  fir 
the  costs -of  an  action  incurred  throudi  the  principal's  default,  and 
not  as  for  money  paid.    Spurrier  v«  Elderton^  5  Eef.  C  1. 

81.  If  by  reason  of  the  misdescription  of  a  promissory  note  in  the 
declaration,  the  jdaintiff  is  precludea  from  recovering  upon  it,  ^lusrr, 
whether  it  be  recoverable  under  the  money  counts?  Wella  ▼.  Gir- 
ling, IGow.  p.  22. 

Mmmst  fsid. . .       §2.  A  sheriff's  office  who  discharee»a  defendant  on  payment  of 

the  sum  sworn  to,  and  is  afterwards  obliged  to  pay  the  residue  of  the 
debt,  may  recover  it  from  the  defendant  as  money  paid  to  his  use. 
Cerdron  V.  Lord  Masserene,  Peake,  148. 

88.  A  surety  who  ^ves  his  promissory  note  in  pajnnenl  of  the 
debt  may  recover  agamst  the  principal  as  for  money  paid*    Barclay 
•jmd  another  v.  Gooch,  2£sp.  C.  57L;  but  see  Taylor  v.  Higg^ 
8East,  169. 

84.  Money  had  and  received  lies  by  the  indorsee  of  a  note  against 
the  maker.    Dimsdale  and  others  v.  Lanchester,  4  Esp.  C.  201. 
Money  hsd  sad      85.  If  money  has  been  obtained  by  means  of  a  fraud,  an  acdim  for 
lecMTcd.  money  had  and  received  lies  to  recover  it  back ;  to  whidb  it  is  no 

answer  that  the  defendant  is  really  entitled  to  the  money,  if  his  right 
•to  it  depends  upon  a  question  not  of  common-law  jurisdiction.  Crock- 
ford  v.  Winter,  1  Camp.  124. 

S6.  The  assignees  of  a  bankrupt  may  recover  as  for  mon^  had 
and  received  aj^nst  the  defendant,  who  took  the  goods  of  the  bank- 
rupt in  execution  /after  an  act  of  bankruptcy),  and  then  took  the 
goods  under  a  bill  of  sale  from  the  sheriff,  although  no  money  was 
actually  paid.    Reed  and  another  v,  James,  1  Starkie,  184. 

87.  De- 
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S7.  Declaration  on  a  special  agreement  for  the  sale  of  a  lease  of 
a  house ;  in  order  to ,  recover  a  deposit  for  the  purchase^  the  sup- 
posed agreement  being  unstamped,  but  not  having  been  signed  by 
either  of  the  parties,  or  by  the  auctioneer  as  their  agent,  the  plaintiff 
may  recover  for  money  liad  and  received.  In  such  case  it  is  incum- 
bent on  the  defendant  to  show  that  when  the  deposit  was  demanded 
by  the  plaintiff,  he  tendered  an  assignment  of  the  lease.  Adams  v. 
iUrbum,  2  Starkie,  277. 

38.  Money  had  and  received  will  not  lie,  where  the  plaintiff,  upon 
the  same  transaction,  would  be  liable  to  a  cross-action  to  recover 
damages  to  an  equal  amount,  Simpson  and  another  v.  Swan,  S  Camp. ' 
»1. 

39.  Quafief  whether  a  person  paying  money  on  an  illegal  consi- 
deration can  recover  it  back  in  an  action  u>r  money  had  and  received  ? 
Pidcard  v.  Bonner,  Peake,  221. 

40.  Those  parts  of  a.contract  which  are  immaterial  to  the  matter  Dedaniioii. 
in  question  need  not  be  mentioned.    Phillips  v.  Mendez  da  Costa, 

1  £sp.N.P.a6a 

41.  If  the  parties  to  a  written  agreement  enlarge  the  time  for  its 
pevfonnance,  in  an  action  thereon,  the  declaration  need  not  notice 
the  circumstance,  but  may  aver  performance  on  the  original  day. 
Thresh  v.  Rake,  1  Esp.  N.  P.  C.  53. 

48.  A  release  may  be  given  in  evidence  under  nan^assumpsii.  BedCtig; 
Miller  v.  Aris,  3  Esp.C.  234.    Hawley  v.  Peacock,  2  Camp.  557 • 

43.  The  defendant  cannot*  give  his  bankruptcy  in  evidence  under 
the  general  issue  of  non'OSiumpsit*  Gowland  v.  Warren,  1  Camp. 
SdS. 

44.  In  oimmpnihj  the  indorsee  upainst*  the  acceptor,  the  bank- 
ruptcy of  &e  indorser,  at  the  time  of  indorsement,  may  be  given  in 
evidence  under  die  gttieral  issue.  Pinkerton  v.  Adams  and  another, 
2£qp.C.611. 

45.  Under  a  plea  of  the  general  issue  to  an  action  of  auumprit 
Mainst  husband  and  wife  for  goods  sold  to  the  wife  before  the  mar- 
riage, it  is  competent  to  prove  that  she  was  then  nuurried  to  another 
husband  who  is  still  alive.  Cowley  v.  Robertson  and  wife,  3  Camp. 
438. 

4&  Payment,  after  issue  joined  may  be  given  in  evidence  under 
the  general  issue  in  assumpsit f  and  need  not  be  [^eaded  as  matter 
having  arisen  puis  darrein  continuance*  '  Storey  v.  Bloxam,  2  Esp.  C. 

504. 

47*  A  release  given  after  issue  joined  in  assumpsit  must  be  pleaded 
specially  as  matter  having  arisen  puis  darrein  continuance.  Storey 
y.  Bloxam,  2  Esp.  C.  505. 

43.  It  seems  that  an  award  between  the  parties  Aiade  after  issue 
jonied  on  ntm^assumpsity  must,  if  the  plaintiff  proceeds,  be  pleaded 
as  matter  having  arisen  puis  darrein  continuancCf  and  cannot  be 
given  in  evidence  under  the  issue.    Storey  v.  Bloxam,  2  Esp.C.  504.      _ 

49.  Where  work  is  done  upon  a  special  contract,  and  for  estimated  Efidenee. 
prices,  and  there  is  a  deviation  from  the  original  plan  by  the  consent 

of  the  parties,  the  estimate  is  not  excluded,  but  is  to  be  the  rule  of 
payment  as  far  as  the  special  contract  can  be  traced,  and  for  any 
excess  beyond  it,  the  party  is  entitled  to  his  quantum  meruit,  Rob* 
son  V.  Godfrey  uid  another,  1  Holt,  236. 
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ATTORNEY. 

1.  An  attorney  retained  to  defend  an  action  is  not  bound  to  foUow 
the  instructions  of  his  client  to  do  what  is  meant  merely  for  delay. 

1  Camp.  176. 

2.  Ii  an  attorney's  clerk  is  employed  to  conduct  a  cause,  who, 
not  being  himself  an  attorney,  employs  his  master,  the  master  may 
sue  the  client  for  his  expences,  unless  he  has  previously  paid  the 
clerk.    Brown  v.  Brooks,  1  Esp.  C.  988.^ 

8.  An  attorney  cannot  use  the  name  of  his  client  to  try  whether 
he  is  entitled  to  the  costs  of  proceedings.  Charlwood  and  another 
y.  Berridge,  1  Esp.  C.  845. 

4>J  An  attorney  cannot  delegate  his  authority;  and,  therefore, 
cannot  demand  payment  by  his  clerk.  Coore  ▼•  Calloway,  I  Esp. 
N.P.C.  115. 

5.  If  damages  to  the  amount  of  the  consideration  money  are 
recovered  against  an  attorney  by  the  grantee  of  an  annuity  made 
void  through  his  negligence,  for  want  of  a  proper  r^istration,  the 
attorney  is  not  entitl^  to  the  consideration  money  from  the  grantor. 
Burdon  v»  Webb,  2  Esp.  C.  527. 

6.  An  attorney  who  'undertakes  in  writing  generally,  and  DOt 
as  fittomey,  is  personally  liable.  Kendray  v.  Hodgson,  5  Esp.C. 
228. 

7.  An  attorney  employed  to  purchase  and  prepare  the  assignment 
of  an  annuity,  before  the  decisions  holding  that  the  trusts  in  the 
annuity  deeds  must  be  particularly  set  forth  m  the  memorial,  is  not 
liable  for  negligence  in  not  having  pointed  out  to  hia  employer  that 
the  annuity  purchased  was  void  because  the  memorial  omittcdpard- 
cularly  to  specify  the  trusts  of  the  annuity  deeds*  Baikle  v.  Coand- 
less,  8  Camp.  17. 

8.  An  attorney  cannot  maintain  an  action,  even  for  the  money 
out  of  pocket  in  a  cause,  until  he  has  delivered  a  bill  signed.  Miller 
y.  Towers,  Peake,  102. 

9.  An  attorney  must  deliver  his  bill  a  month  beforehand*  pursuant 
to  statute  2  G.  2.  c.  28.,  though  all  the  items  are  for  business  done 
at  the  quarter  sessions.    Clarke  v.  Donovan,  1  Esp.  N.  P.C.  137. 

10.  If  any  part  of  an  attorney's  bill  is  for  business  done  in  court, 
the  bill  must  be  delivered  a  month  before  the  action  is  brought, 
otherwise  the  plaintiff  cannot  recover.  B6nton  v.  Garcia,  SBsp.C. 
149. 

11.  An  attorney  cannot  mamtain  an  action  for  preparing  a  wv* 
rant  of  attorney,  unless  a  bill  has  been  delivered  pursuant  to  2  G.^ 
c  28.  s.  28.    Sandon  v.  Bourn,  4  Camp.  68. 

12.  If  one  item  of  an  attorney's  bill  be  for  preparing  a  warrant 
of  attorney  to  confess  a  judgment,  a  bill  must  be  aelivered  accord- 
ing to  the  statute  2  G.  2.  c.  28.  a.  28.,  although  the  warrant  has  not 
b^n  executed.    Weld  v.  Crswibrd,  2  Starkie,  588. 

18.  An  agent  to  a  country  attorney  is  not  obliged  to  delir^  ^ 
bill  signed.    Bridgea  v.  Francis,  Peake,  1. 

14.  Where  one  attorney  employs  another  as  agent,  he  mBj  ^^^ 
him  for  his  fees  without  first  delivering  a  bill  pursuant  to  statute 

2  G.  2.  c.  28.    Nelson  v.  Garforth,  1  Esp.  N.  P.  C.  221. 

15.  Where  business  has  been  done  by  an  attorney  for  Vt^  [ 
who  afterwards  becomes  himself  an  attorney,  the  former  need  do 
deliver  a  bill  pursuant  to  statute  2  G.  2.  c.  28.,  in  order  to  r^^^ 
his  co(9to.    Ford  v.  Maxwell,  1  Esp.  C.  420. ;  S.  C.  Hen.  »*•  ^^^g 
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16.  The  statute  2  6.  2.  c*  2S.:8.2S.  only  requires  the  dclirery 
of  an  attorney's  bill  for  the  bringing  of  an  action ;  therefore,  to 
enable  an  attorney  to  set  off  his  biUy  he  need  not  deliver  it  a  month 
beforehand,  though  he  must  deliver  it  time  enough  before  trial  for 
the  plaintiff  to  have  it  taxed.    Bulman  v.  Birkett,  1  Esp.  C.  44<9. 

17.  Where  two  persons  are  liable  to  an  attorney  for  business  done 
on  their  joint  retainer,  it  is  sufficient  for  him  to  deliver  a  copy  of  his 
bill,  in  pursuance  of  2  G.  2.  c  23.,  to  one  of  them  from  whom  he 
received  hia  instructions,  and  to  whom  the  management  of  the  bu- 
siness was  left  by  the  other.    Finchett  v.  How,  2  Camp.  277. 

18.  Aliier  of  a  delivery  to  that  one  who  did  not  intermeddle; 
for  he  cannot  be  considered  as  having  authority  to  receive  it  for  both, 
nor  is  he  likely  to  know  what  fpuqdation  there  is  for  the  charges  in 
the  bill,    l^cbett  y.  How,  2  Camp.  277. 

19.  Delivery  of  an  attorney's  bill  to  the  attorney  of  the  party  to 
be  charged  is  sufficient,  if  the  party  himself  attend  the  taxation,  or 
the  bill  be  shown  to  have  come  to  his  hands.  Warren  v.  Cunning-* 
ham,  1  Gow.  11.  . 

20.  An  attom^'s  bill,  if  not  delivered  to  the  party,  must  be  left 
for  him  at  his  dwelling-house  or  last  place  of  abode ;  leaviog  it  at 
the  counting-house  is  not  sufficient.  Hill  v»  Humphrys,.  S  Mp.  C. 
25^;  S.  C.  2  B.  &  P.  343. 

21.  Although  an  attorney  shows  his  client  a. copy  of  his  bill,  ex- 
plaining the  different  charges  to  him,  in  the  reasonableness  of  which 
the  client  ac(|[uiesces,.the  attorney  is  still  bound  to  leavQ  a  copy  of 
the  bill  with  bun,  according  to  the  provisioBs  of  statute  2  G.  2.  c.  23., 
before  he  can  maintain  an  action  upon^il.  But  where  several  are 
jointly  liable  to  an  attorney  for  business  done,  the  delivery  of  a  c<^y 
of  the  bill  to  one  of  them  is  sufficient  to  maintain  a  separate  action 
against  any  of  the  others.  Money  paid  by  an  attorney  for  costs  which 
his  client  is  adjudged  to  pay,  is  a  disbursement  within  2  G.  2.  c.2S. 
Crowder  v.  Shoe,  1  Camp.  437>. 

22.  Previous  to  the  bringing  an  action  on  an  attorney's  bUl,  it  is 
sufficient  under  the  statute  2  G.  2.  c.  23.  s.  23.  to  deliver  a  bill  at  the 
d^endant's  last  known,  apparent  place  of  aboda  at  the  lime  when  the 
bill  was  delivered.  And  it  is  not  sufficient  for  the  defendant  to  show, 
that  he  had  another  known  place  of  abode  subsequently, to  the  de- 
livery of  the  bill.    Wadeson  v.  Smith,  1  Starkie,  324. 

2$.  The  month  which  must  ekpse  after  the  delivery  of  an  attor- 
ney's, bill,  previous  to  an  action  thereon, .  is  a  lunar  month.  Hurd 
v.  Leach,  5  Esp.  C.  168.     , 

24.  An  action  ,may  be  maintained  by  an  attorney  against  an  as- 
signee for  business  done  under  a  commission  of  bankruptcy,  although 
the  bill  has  not  been  taxed  by  a  master,  in  chancery  under  the  statute 
5  Geo.  2.  c.  30.  s.  45.    Tarn  v.  Heys  and  another,  1  Starkie,  278. 

25.  If  the  joint  names  of  two  attomies  in  partnership  are  put  on  F^actisiagwitif. 
their  papers  m  causes  in  their  office,  either  of  them  is  liable  to  the  «>»«rt**^* 
penalties,  of  statute  37  G.  3.  c.  90;^  for^  practising  as  an  attorney 

without  entering  his  certificate,  though  it  does  not  appear  that  one 
of  them  had  any  profit  or  advantage- firom  the  suit  for  which  the 
^f  tarn  action  is  brought.    Edmonson  v.  Davis,  4  Esp.  C.  14. 

26.  A  power  of  attorney,  though  coupled  with  an  interest,  is  W«rrintof«k. 
instantly  revoked  by  the  death  of  the  grantor ;  and  ah  act  aften-  ^'b^* 
wards  bondjide  done  under  it,  by  the  grantee,  before  notice  of  the 

death  of  the  grantor,  is  a  nullity.  Watson- and  wife  v.  King,  4  Camp. 
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27.  A  power  of  attorney  is  not  revocable  where  gnren  as  part  of 
security.    Walsh  ▼.  Whitcomb,  2  Esp.  C.  565. 


AUCTIONEER. 


Pulj  of. 


1.  Where   an  auctioneer   declares  that  the  conditions  are  as 
usual,  and  those  conditions  are  pasted  up  under  his  boX|  the  pur- 
chaser is  bound.    Mesnard  v.  Aldridge,  S  £n>.C.  271* 
jLiabilifies  of.         2.  An  auctioneer  is  not  answerable  for  loss  or  dBmage,  if  he 

takes  the  same  care  of  the  prcmerty  that  a  prudent  man  woald  of 
his  own.    Maltby  t.  Christie,  1  Esp.  i?.  S40. 

3.  An  auctioneer  who  sold  goods  after  notice  that  they  were 
not  the  property  of  his  employer,  was  held  liable  to  pay  the  money 
lor  which  they  had  sold.    Hardacre  v.  Stewart,  5  £sp.  C.  103. 

4.  Where  «i  auctioneer  does  not  disclose  the  name  of  his  prin« 
cipal  at  the  time  of  the  sale,  he  is  persomdiy  liable  to  an  action  for 
damaees  for  not  6ompleting  the  contract.  If  the  conditions  of  sale 
are,  mat  a  certain  mxmpercetU,  shall  be  paid  as  a  deposit,  and  the 
auctioneer  accepts  a  less  sum,  he  cannot  lulerwards  object  thai  too 
little  was  paid.    Hanson  v.  Roberdeau,  Peake,  120. 

5.  An  auctioneer  is  not  liable  to  pay  interest  upon  a  deposit 
kept  in  his  hands  upon  the  investigation  of  a  title.  Here  he  is  to  be 
considered  as  the  mere  agent,  unless  he  specially  engage  as  a  prin* 
cipal  in  the  sale.    Lee  ▼.  Munn,  1  Holt,  569. 

6.  A  declaration  in  assunqtsit  against  an  auctioneer  for  lunrii^ 
rescinded  a  contract  of  sale  (whi^  he  had  made),  contrary  to  bS 
duty  as  auctioneer,  may  be  supported  by  implication  of  law  arisiiiff 
upon  the  facts  of  the  employment  of  the  auctioneer  by  the  plaintil^ 
and  his  sale  of  the  goods,  without  proof  of  an  express  contract  on 
his  part  hot  to  rescind  the  contract.  In  such  case  it  is  incumbent 
on  the  defendant  to  establish  a  legal  excuse  for  deviating  from  the 
usual  practice,  although 'the  froof  involve  the  proof  of  a  negative. 
Kelson  and  another  v.  Aldridge,  2  Starkie,  485. 

7.  tf  an  auctioneer  employed  to  sell  an  estate  is  guUty  of  n^- 
ligence,  whereby  the  sale  becomes  nugatory,  he  is  not  entitled  to 
recover  anv  compensation  for  his  services  from  the  vendor.  Denew 
V.  Daverell,  S  Camp.  ^L 

8.  QuiBret  whether  an  auctioneer  is  entitled  to  an  allowance 
beyond  a  reasonable,  compensation,  though  warranted  by  the  course 
of  trade  ?    Maltby  v.  Christie,  1  Esp.  C.  S40. 


Right  to  rema* 
aendoo* 


AVERAGE. 

What  are  not  I.  The"  expenditure  of  ammunition  in  resisting  capture  by  a 
Mit>iccts  of  ge^  privateer,  the  damages  done  to  the  ship  in  the  combat,  and  the  ex« 
mtwX  ETcnge.     ppnce  of  curing  the  wounded  sailors,  are  not  the  subject  of  general 

average  by  the  law  of  England.  Taylor  and  others  v.  Curtis,  6  Taun- 
ton, 608. ;  S.  C.  2  Marshall^  S09. ;  S.  C.  4  Cwnp.  S37. ;  S.  C.  1  Holt, 
192.  .  . 

2.  Where  the  master  of  a  ship  in  a  foreign  port  was  arrested  by 
process  out  of  a  court  of  justice,  at  the  suit  of  the  agent  of  the 
ship  for  sums  of  money  the  latter  had  disbursed  on  her  account; 
and  the  master  not  being  able  to  raise  money  by  other  means,  that 
be  might  procure  his  liberation  and  pursue  the  voyage,  sold:  a  part 

of 
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of  the  car^o  :^  held,  that  the  bwner  of  the  goods  go  sold  liad  no  right 
to  a  contribution  in  the  nature  of  general  average  from  the  shippers 
of  the  other  goods  on  board,  wSch  arrived  safely  at  the  port  of 
destination.    Dobson  and  others  v.  Wilson,  3  Camp.  480. 

S.  An  action  at  law  may  be  maintained  to  recover  a  contribution,  Action  fur. 
in  the  nature  of  general  average,  by  one  shipper  of  goods  against 
another.    Dobson  and  others  v.  Wilson,  3  Camp.  480. 
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1.  If  a  party  executes  a  bail-bond  before  the  condition  is  filled-  Bond' 
up,  it  is  void.    Fowdl  v.  Dufl^  3  Cadip.  181. 

2.  Although  it  be  irregular  to  bring  an  action  on  a  bail-bond  in  a 
different  court  from  that  m  which  the  original  action  was  commenced, 
yet  the  defendant  cannot  take  advantage  of  this  under  the  plea  of 
non  esiJaOum.    Wright  v.  Wafansley,  2  Camp.  396.     ^ 

3.  If  a  sheriff's  officer  liberates  a  defendant  oq  his  attorney  under« 
taking  put  in  bail,  which  he  nefflects  to  do,  whereupon  the  sheriff 
is  attactied,  and  the  officer  pays  the  debt,  gtuere  whetber  die  statute 
of  ,bail4>onds,  23  Hen.  8.  — - »  does  not  predude  him.  recovering 
the*  money  paid  against  the  defendant  ?  At  all  events  he  cannot^ 
unless  aft  attachment  has  issued  9]ffomat  the  sheriff,  or  he  has  others 
wise  been  compMed  to  pay.    Qriffin  v«  Roberts,  1  Bsp.  C.  383.        p 

4.  A  justification  of  t>ail  is  to-  be-  Xakiesk  nunc  pro  iunc^  so  that  if  Juatifiauioit.. 
out  of  time,  applicocftm  should^  be  made  to  set  it  aside ;  Ok^erwisc 

the  plamtiff  subjects  himself  to  aU  the  consequences  of  a  valid  justii 
fication :  amongst  others,  an  action  against  the  sheriff  for  not  taking 
a  bail-bond  brought  before  justification  will  be  defeated  by  produciii|^ 
(he  rule  for  the  allowance  of  bafl.    Murray  v.  Darand>  1  £sp»l^.  P. 

C.87.. 

5.  Bail  above  put  in  by  the  sheriff  (who  had  discharged  the  de-  Surrender, 
fendant  without  a  bail-bond)  may  surrendet  the  defendant*    Rexv* 
Butcher,  Peake,  169. 

6.  Bail  may  recover  against  their  priiieipal  all  expences  necessarily  R^lfat  to  raniK 
incurred  from  becoming  bail.    Fisher  v*  Fallows,  5  Esp;  C»  VlU  .      ncntion. 

7.  If  a  party  who  is  bail  to  the  sheriff  apply  to  an  attorney  to  put  Liabilities  of., 
in  bail  above,  ne  is  liable  for  these  cxpences,  but  not  for  the  subse- 
quent expences  of  the  suit :  frvmA  ^fiicie  the  expences  of  the  suit 

are  due  from  die  principal,  and  the  charges  of  the  bail,  for  putting 
in  bail  above,  from  the  bail.  Hector  and  another  v.  Caipenter» 
I  Starkie,  190. 


BAILMENT. 

1.  Goods  are  delivered  to  a  bailee  on  a  contract  of  a  sale  ui4  MbUce  o£* 
return ;  the  bailee  has  no  authority  to  pledge  the  goods.   Anplicatioti  iMilce. 

of  the  staturte  21  J.  1.  c  19*  s.  10.  to  such  a  case.    Delauney  v. 
Barker,  2  Starkie,  589. 

2.  After  a  hired  horse  is  exhausted  and  has  refused  its  feed,  the  Dutict  of  • 
hirer  is  bound  not  to  use  it.    Bray  v.  Majme,  Gow,  1.  '    b«il«e- 

3.  A  bailee  for  hire  is  not  answerable  for  the  loss  of  the  pro-  Liabilities  of 
perty,  if  he  took  the  same  care  of  it  that  a  prudent  man  would  take  baileaw 

of  his  own;  not  tliough  the  loss  arises  from  the  embczzlefnent  of  his 
servants*    Finucane  v.  Small,  1  Esp.  C*  315. 

H  h  4  •    4.  A 
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4i  A  wotlaomt,€or  hire  it  nol  only  booftd  to  'guard  the  ihiM 
billed  to  him  jM^eiMt  ordinary  beaserdsy  but  likewise  to  eixert  hiiiiielr» 
Vi  ppeaerve  it  Som  eny  unexpected  danger  to  which  it  may  be  eft* 
poaed. '  Leek  ▼•  Maeitaer,  1  Camp.  1S8. 

5.  A  warehouseman  is  only  bound  to  take  reasonable  and  oein- 
QM)i»  care  of  any  commodity  entrusted  to  his  charge.  Cailiff  v.  Dsn- 
vers,  Peakcy  114k 

6«  A  wharfinger's  liability  is  at  an  end  by  delivering  the  goads  en 
the  wharf  to  the  mate,  or  other  accredited  person  of  a  jhip  1^  which 
dif^  are  to  be  sent,  if  according  to  the  usage  of  the  trade.  Cobbea 
and  another  ▼.  Downe,  5  Esp.  C.  41. 

y  7.  A  person  who  takes  m  horses  to  agist,  does  not,  like  an  ian- 
keeper,  insure  their  safety ;  he  is  answerable  only  in  case  of  neg^* 
gance.    Broadwater  ▼.  Blot,  1  Holt,  547. 

-'  8.  A  watchwaker  is  bound  to^  secure  property  placed  in  his 
hands  in  the  way  of  his  trade,  or  to*  protect  it  against  depredatioDS 
thafcmay  be  committed  bv  the  persons  in  his  employ.  Therefore 
where' il.  entrusted  J3.  (who  was  a  chronometer  maker,)  with  a  chve* 
BOtneter  to  be  repaired,  and  B.  suffered  his  servant  to  sleep  in  the 
shiVwin  which  the  chronometer  was  deposited,  JB.  waa  held  liable  to 
A.  for  its  value,  B^s*  servant  having  stolen  it,  and  B,t  at  the  tisae 
whenrlhe  theft  was  committed,  havine  deposited  his  oWn  watches  in 
a.  more  secure  place  than  that  in  which  the  chronometer  was  left. 
Clarke,  Esq.  v.  Eamshaw,  1  Gow,  SO. 

.9.  il.  leiKlsa  picture  to  B*^  who  wishes  to  diow  it  to  CL;  £• 
iritfaeut  anv  previous  communication  to  C,  and  without  his  know- 
led^,  sends  the  [picture  to  his  house,  where  it  is  accidentally  injured. 

C.  IS  not  respmisible  in  asmmpnt  for  not  keeping  the  picture  safely. 
Lothbridge  v.  Phillips,  Knt.,  2  Starkie,  544. 

.  10.  If  upon  a  hired,  hone  being  taken  Ul,  the  hirer  calla  in  a  &r- 
rier,  he  is  not  answerable  for  any  mistakes  which  the  latter  nsay'OOBS- 
roltinthe  treatment  of  the  horse;  but  if  instead  of  that,  be  preaeribcs 
ibr.tbe  hoiye  himsdf,  and  from  unskilfulness  gives  him  a  medicine 
which  causes  his  death,  although  acting  bandJUkf  he  is  Uableto 
the  owner  of  the  horse  as  for  gross  negligence.  Deane  v.  Keat^ 
3  Camp.  4. 


BARON  AND  FEMK 


1.  If  a  man  mairies  a  woman,  and  holds  her  out  to  the  woiid  as 
his  wife,  he  does  not  discharge  himself  from  his  liability  for  accrnisi 
ries  supplied  to  her,  h^  proving  a  previous  marriage  between  himsdf 
and  another  woman  still  alive ;  unless  he  brings  m>me  a  clear  kmoim^ 
ledge  of  the  celebration  of  the  first  marriage  to  the  pemon  a4io  sup- 
plied the  necessaries  to  the  second  wife.  Robinson  v.  Nahooi 
1  Camp.  245. 

2.  It  a  man  holds  out  a  woman  as  his  wife,  he  is  liable  on  her 
c<>ntracts  the  same  as  if  they  were  married,  even  though  the  other 

rty  knew  that  they  were  not.    Watson  v.  Tlirelkeld,   2  Esp. 
687. 

S.  After  a  sentence  of  divorce  ab  initio,  the  liriiility  of  a  bus* 
.  band  for  the  debts  of  his  wife  does  not  continue.  Anstey  v.  Manners, 
1  Gdw,  10. 

4.  Though  a  note  were  given  to  a  married  woman,  knowing  her 
to  be  such,  with  intent  that  she  should  indorse  it  to  the  jIUmS  in 

pajrment 
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jpt^/mexA  of  a  debt  which  he  owedhim  in  the  course  ef  carryfaig  on  a 
trade  in  her  own  name  by  Uie  consent  of  her  husband,  yet  the  pro* 
perty  hi  the  note  vested  in  the  husband  by  the  delivery  to  the  w|fe^ 
and  no  interest  passed  by  her  indorsement  to  the  plaintiff.  Biikfw 
y.  Bishop,  S  £sp,  G.  266. ;  S.  C.  1  East,  4S2. 

5.  The  iunuture  of  a  houses  the  separate  property  of  die  wife,  Sgwritg  pao- 
having  been  taken  in  execution  by  the  husbanas  creditw,  thcnr  are  V*^* 

sold  by  the  sheriff  to  a  trustee  for  the  wife's  separate  use*  Helo,  that 
nbtwithstandihff  the  huslMnd  afterwards  remained  as  before  in  ppssea^ 
si«m  of  them,  they  were  not  liable  to  his  debts*  Cross  y«  Glode  and 
another,  2  Esp«  C.  574. 

6.  Although  A.  cohabits  with  jB.  and  assumes  his  name  and 
passes  for  his  wife,  and  permits  him  to  appear  to  be  the  owner  of  the 
furniture  of  the  house  in  which  they  live,  the  liimiture  being  her  pro» 
]ic#ty,  is  not  liable  to  be  taken  under  an  execution  against  B*  fid* 
wajMs  V.  Bridges  and  another,  2  Starkie,  S96» 

7.  Where  a  wife  executes  a  deed  without  her  hosband'a  «ndM>-  Contnct  ly 
rity,  any  daim  which  the  other  party  haa  against  him  arises  out  of  an  ^^"^ 
implied  simple  contract  of  the  terms  of  irtiidi  the  deed,  though;  void, 

may  be  used  as  evidence.  White  v*  Cuyler,  1  Esp.  N.P.C.  200.8 
S.  C.  6  T.  ft.  176. 

8.  A  debt  due  from  the  wife  dum  tola  cannot  be  set  off  against  a 
demand  bjrthe  husband  alone,  unless  he  has  promised  (imonsuiBcienS 
consideration)  to  discharse  it.    Wood  v.  Akers,  2  Esp.  C.  594w 

9.  Though  a  husband  is  not  bound  to  maintain  ttie  child  of  his  fSiiMmiby 
wife  by  a  rormer  marriage,  yet  if  he  receives  it  under  his  roof  and  finumawnkga 
holds  It  out  as  part  of  his  fkmily,  he  will  be  liable,  on  a  contract  duly 

made  by  her,  for  its  education  or  the  like.  Stone  v.  Corr,  S  Esp. 
C.  1. 

10.  H  from  her  husband's  ill  treatment  a  mfe  is  obliged  to  leave  NcocMria. 
tim  house,  he  is  liable  to  amr  one  who  supplies  her  with  necessaries. 
Hodges  V.  Hod^  1  Esp.  C.  441. 

'  11.  If  the  wife  has  been  obliged  by  her  husband's  misconduct,  to 
to  take  up  necessary  things. on  credit  he  must  pay  for  them,  though 
bemmrprefioiidly  have  wanned  the  tradesnia^  Har* 

ris  V.  Morris,  4  up.  C  41. 

12.  If  a  husband  turns  his  wife  out  of  doors,  and  it  is  necessary 
for  her  safety  to  exhibit  articles  of  the  peace  against  him,  he  is  liable 
to  an  attorney  employed  by  her  for  that  purpose.  Shepherd  v. 
Mackoul,  S  Cami>bell,  326. 

Id.  Where  a  wife  was  indicted  for  keepbg  a  disorderly  house, 
ii4iich  she  had  done  with  her  husband's  concurrence :  held  that  he 
was  liable  to  an  attorney,  whom  she  employed  to  defend  her,  and  by 
whom  he*  knew  that  she  was  defended.  Shepherd  v.  Mackoul^ 
9  Canmbell,  82a. 

14.  AVhere  a  separate  mamtenance  is  secured  to  the  wife,  by  a 
deed  executed  by  herself  and  husband  only,  the  husband  is  liable  fiir 
neceasaiies  supplied  to  her.    Ewers  v.  Hutton,  5  £^.  C.  255. 

15.  The  husoand  is  liable  for  necessaries  fiimisned  to  his  wife, 
where  she  Hves  apart  with  a  separate  maintenance  duly  paid  to  her, 
unless  the  c^reditor  has  notice  of  the  maintenance.  Rawlyns  v. 
Vandyke,  S  Esp.  C.  250.    But  see  Ham.  Parties  to  Actions,  195. 

16.  A  husband  who  allows  his  wife  a  separate  maintenance  pro^ 
misesto  pay  the  amount  of  a  debt  whicJi  she  contracts  in  a  state  of 
separation,  ne  cannot  afterwards  recede  from  his  promise  on  the 
ground  that  the  phuntiff  knew  that  he  allowed  his  wife  a  separate 

maintenance. 
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matnCenancey  and  that  he  made  the  promise  under  a  vmtippT^hamfm 
of  law.    Hombuckle  v.  Homburyi  2  Starkie,  177. 

17.  In  an  action  against  the  husband  for  lodging  and  necessaries 
supplied  to  his  wife,  who  lives  separately  from  him  without  any  fiuilt 
of  her  own,  and  who  is  possessed  of  funds  of  her  own ;  the  question 
is,  whether  she  has  such  means  as  are  adequate  to  her  support,  ac^ 
cording  to  her  husband's  situation  in-  life.  Ludlow  v.  Wllmot, 
2  Starkie,  85. 

18.  Although  a  husband  ia  not  cohabiting  with  his  wife,  yet  if  she 
iiiiprlmdently  takes  up  gooda  of  a  tradesman,  for  which  he  would  not 
otherwise  be  liable,  he  assents  to  the  contract,  if,  having  any  controul 
over  the  goods,  he  does  not  cause  them  to  be  returned  to  the  vender* 
Waiilmian  v.  Wakefield,  1  Camp.  120; 

19*  But  if  a  tradesman  trusts  a  married  womai^,  deceived  by  the 
false  appearance  she  assumes,  when  by  cautious  enquiries  he  might 
have  ascertained  her  real  situation,  he  cannot  come  upcm  the  hus- 
band beyond  the  extent  to  which  those  enquiries  would  have  shown 
him  to  lie  responsible.    Waithman  v.  Wakeneld,  1  Camp.  120. 

20.  Where  the  husband,  separated  from  Us  wife,  suffers  theic 
cUldren  to  reside  with  het,  he  is  liable  for  necessaries  lawfully  sup- 
plied to  her  for  them.    Rawlyns  v.  Vandyke,  S  £sp.  C.  252;. 

21.  Though  a  wife  has  committed  adultery,  yet  if  the  hmfaand 
receives  her  again,  he  is  liable  for  necessaries  lawfuUy  supplied  te- 
her  after  their  re^union.     Harris  v.  Morris,  4  Esp.  C.41. 

22.  Whethei*  arttdes  fumidied  to  the  wife  are  necessaries,  de- 
pends, not  upon  her  marriage  portion,  but  the  husbaad'a  circum- 
stances.   Ewers  v.  Hutton,  S  Esp.  C.  256. 

28.  A  husband  is  liable  for  necessaries  furnished  to  his  wife, 
suitable  to  the  i^pearance  in  life  he  permits  her  to  assume,  though. 
greatly  bevond  his  degree  or  his  circumstances.  1  Camp.  120. 
'  24.  If  husband  and  wife  live  separate,  and  he  pays  her  an  ade- 
Guate  allowance  for  her  support,  he  is  not  liable  to  be  sued  for  her 
aebts,  although  the  separation  be  not  by^  deed,  and  there  be  no 
written  agreement  between  them  with  respect  to  the  allowaaoe. 
The  adequacy  of  the  allowance  is  a  question  of  feet  fat  the  juiy* 
Hodgkinson  and  another  v.  Fletcher,  4  Camp.  70. 

25.  Although  a  man  b  conclusively  liable  tor  neoessaries  supplied 
to  a  woman  while  he  is  living  with  her  as  his  wife ;  when  they  have 
separated  he  is  not  liable  for  necessaries  supplied  to  her  on  the  eround  . 
that  he  has  lived  with  her  and  represented  her  as  his  wife,  if  he  can 
show  that  in  point  of  fact  they  were  not  married.  Munro  v.  De 
Chemant,  4  Camp.  215. 

Feme  sob.  26.  The  wife  of  one  transported  for  his  crimes  may  sue  as  ^Jkmt 

soUy  notwithstanding  his  term  of  transportation  has  elapsed,  unless 
the  defendant  can  show  that  he  has  returned  to  this  country.  Car-^ 
rol  V.  Blencow,  4  Esp.  C.  27. 

Separation.  27*  Semble,  that  in  those  times  in  which  it  waft  considered  that  a 

Jeme  caoert  separated  from  her  husband  was  liable  as  a  Jeme^oiCf  it 
was  necessary  that  her  separate  maintenance  should  be  secured 
by  deed  and  in  trust.    Stedman  v.  Gooch,  1  Esp.  N.  P.  C.  7. 

28.  Held  that  the  wife  of  a  foreigner  who  had  gone  and  is  still 
resident  abroad,  but  with  the  intention  of  returning,  is  liable  as  a 

Jeme  soUy  for  debts  contracted  after  his  departure.  Walford  v. 
Duchesse  de  Prenne,  2  Esp.  C.  554.;  Franks  v.  Same,  id.  587.  Bot 
see  3  Camp.  128. 

29.  A  woman,  by  birth  an  aUeui  and  ^  wife  of  an  alien,  cannot 

be 
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be  sued  as  ^feme  icle  if  her  husband  has  lived  with  her  in  this  country, 
although  he  has  left  her  here  and  entered  into  the  service  of  a  foreign 
state.    Kay  v.  Duchess^  De  Prenne,  S  Camp.  123. 

30.  A  wife,  not  separated  from  her  husband,  cannot  be^  charged 
with  credit  given  to  her,  though  her  husband  is  resident  abroad,  has 
regularly  supplied  her  with  money,  and  though  she  has  represented 
herself  as  a  single  woman.  M'Namara  and  wife  v.  Fisher,  3  Bsp^ 
C.18. 

31.  A  woman  who  has  declared  herself  to  be  2Lfeme  sok^  and  al  Eiiopptl. 
such  has  executed  deeds  and  maintained  actions ;  if  hersdf  sued  as  a 

Jemesoiet  is  not  estopped  from  setting  up  the  defence  of  coverturei 
Davenport,  v.  Nelson,  4  Camp.  26. 

32.  A  husband  who  allows  his  wife  to  transact  his  busmess,  tasked  AgeDcj. 
her  his  agent,  and  is  therefore  bound  by  her  acts.     Girardy  v.  -Rich- 
ardson,  I  Esp.  N.  P.  C.  13. 

33.  A  husband,  by  permitting  his  wife  to  transact  his  business, 
places  her  on  the  footing  of  any  other  agent,  and  is  tlierefore  bound 
by  her  acts,  and  admissions  respecting  it.  Emerson  v.  Blonden, 
1  Esp.  N.  P.  C.  142. 

34.  In  cases  nAmre  an  authority  from  the  husband  to  the  wife  td 
indorse  bills  received  by  her  in  the  course  of  her  separate  trade  or 
otherwise,  may  be  implied )  the  indorsement  must  be  in  the  huAband's 
name,  even  though  the  bill  is  payable  to  the  wife.  Barlow  v.  Bishops 
SEsp.  C.  266.)  S.  C.  1  East.  432. 

35.  K  a  promissory  note  is  madepayable  to  a  married  woman,  aiid 
she  indorses  it  for  value  in  her  own  name,  and  llie  maker  afterwards 
promises  to  pay  it ;  in  an  action  against  him  by  the  indorsee,  it  will 
be  presumed,  that  the  nominal  payee  had  authority  from  her  husband 
to  mdorse  the  note  in  that  form,  and  the  indorsement  win  be  consi- 
dered as  vesting  a  legal  title  to  the  note  in  thepiainti£  Cotes  v.  Dah 
vis,  1.  Camp.  485.  s 

36.  A  oebt  contracted  by  the   wife  before  marriage  survives  Sunitwriiip. 
against  her  upon  the  death  of'^her  husband.    Woodman  v.  Chapman, 

1  Camn.  189. 

37.  Mo  action  lies  for  harbouring  the  plaintiff's  wife,  where  she  is  Hubquring 
kept  by  the  defendant  from  a  principle  of  humanity,  to  secure  her  ^ri&. 
from  Uie  ill  treatment  of  her  husband..     Philip  v.  Squire,  Peak6, 

82. 

38.  If  a  wife  through  her  husband's  ill  treatment  is  obliged  to 

Suit  the  house,  any  person  may  safely  receive  and  protect  her.  Bev- 
bon  V.  Cartwright,  2  Eq>.  C.  480. 

39.  Where  a  defendant  is  under  terms  not  to  give  coverture  in  PIm^S^ 
evidence,  she  is  precluded  from  diowing  that  the  demand  was  fur- 
nished on  the  husband's  credit.     Snell  v.  Rice,  1  Esp.  C.  222. ; 
Peake,  235. 


BARRISTER. 

1.  No  action  lies  to  recover  back  a  fee  given  to  a  barrister  to  Fee. 
argue  a  cause  which  he  did  not  attend.    Turner  v.  Phillips,  Peake^ 
122. 

2.  No  action  lies  against  a  barrister  for  misconduet.     Fell  v.  Miecxmdiicu 
Browui  Peake,  96. 

BASTARD. 


(    472    )  [Nki  Pbiot 


BASTARD. 

'  1«  Tlie  ftther  of  a  natural  child  having  adopted  it,  is  liaUe  to 
one  who  funuBhes  it  with  necesiaries  in  cases  wn^e  \e  would  have 
been  liable  had  it  been  legitimate ;  even  though  no  order  of  filiatioa 
has  been  made.    Hesketh  v.  Gowing,  5  £sp.C«  181. 

2.  In  an  action  of  aaumptU  on  an  exj^ress  promise  to  pqr  for 
the  maintenance  of  a  bastard  child  of  which  the  defendaiU  was  tiie 
putative  father,  it  is  no  defence  that  he  has  since  discovered  that  the 
child  was  not  begotten  by  him.    Shaw  ▼•  Whiteman,  Peake,  2^ 

S.  If  the  putative  fiUher  of  a  bastard  child  agrees  to  indemnify 
the  parish  they  mar  demand  any  security  they  think  proper.  Dickin- 
son V.  Browui  Peake,  2Sip 


BILLS  OP  EXCHANGE  AND  PROMISSORY  NOTES. 

* 

WlMtsrcw  1*  A  draft ip this  form,  *' Mr.il.  will  much  oblige Blr.B. by  raykig 

to  C*  or  order  9tiL'im  lus  account/'  is  a  bill  of  exchange.  Ruff  v. 
Webb»  1  Esp.  N.P.C.  129. 

2.  A  promissory  note  without  the  words  *^  or  order,"  is  a  note 
within  the  statute  of  Ann.    Smith  v.  Kendal,  1  Esp.  C.  231. 

S.  An  instrument  in  the  common  form  of  a  bill  of  exchange, 
except  that  the  word  at  is  substituted  for  to,  before  the  name  of  ue 
drawees,  may,be  declared  on  as  a  bill  of  exchange,  or  comme  senMe, 
may  be  treated  as  a  promissory  note,  at  the  option  of  the  holder. 
Sbuttleworth  v.  Stephens,  1  Gamp.  407. 

4.  An  instrument  which  appears  on  connnon  observation  to  be 
a  bill  of  exchange,  may  be.  treated  as  such,  althouffh  words  be  intro- 
duced into  it  for  the  purpose  of  deception,  which  might  make  it  a 
promissory  note.    Allan  v.  Mawsoir,  4  Campbell,  115. 

5.  An  agreement  indorsed  on  a  note,  by  whidi  the  plaintiil^  die 
payee  undertaking  to  enlarge  the  time  for  payment  specified  in  the 
Dody  of  the  note,  cannot  be  considered  as  incorporated  ilrith  die  note 
so  as  to  render  an  agreement  stamp  necessary.    Stone  v.  Metcalf, 

1  Starkie,  59. 

"What aranpt        6*  Upon  an  instrument    in  the  common  form  of   a  joint    and 

several  {)romissorv  note,  signed  by  three  persons,  there  is  an  indorse- 
ment written  at  the  time  of  sigmng  it,  statine  that  the  note  is  taken 
as  a  security  for  all  balances  to  the  amount  of  the  sum  within  speci- 
fied whicb  one  of  the  three  might  happen  to  owe  to  the  payeer  that 
the  note  should  be  in  force  six  months,  and  that  no  money  should  be 
liaUe  to  be  called  for  sooner  ist  any  case.  In  an  action  against  one 
of  the  sureties,  the  payee  cannot  declare  upon  this  instrument  as  a 
promissory  note,  payable  either  on  demand,  or  at  six  months  after 
date.  Between  these  parties,  the  instrument  is  an  agreement,  and 
must  be  stamped  and  declared  upon  as  such.    Leeds  ▼.  Lancashire, 

2  Camp.  205. 

7.  An  instrument  acknowledging  the  receipt  of  drafts  for  the 
the  payment  of  money,  and  promismg  to  repay  the  money,  is  a  ^w- 
cial  agreement  and  not  a  promissory  note.  Williamson  v^  Bennett, 
2  Camp.  417. 

8.  A  note  promissory  to  pay  J.  F.  or  order  a  sum  certain,  the 
amount  of  the  purchase  money  of  a  quantity  of  fir  belonging  to  H., 
with  an  indorsement  thereon  at  the  time  of  making  the  note,  that 

it 
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it  was  given  on  condition  that  it  should  be  void,  if  any  dispute  should 
arise  between  H»  and  fV.  respecting  the  fir,  was  held  not  to  be  a  pro- 
missory note  within  statute  S  and  4  Ann.  c  9.  Hartley  v.  Wilkinson 
and  another,  4  M.  &  S.  25. ;  S.  C.  4  Camp.  127. 

9.  An| instrument  by  which  .the  party*  promises  to  pay  the  sura 
oiSSt.  and  also  such  oUier  sum  as  by  reference  he  owed  to  another 
with  interest,  cannot  be  considered  as  a  promissory  note,  even  as  to 
the  66ln  uul  cannot  be  given  in  evidence  under  the  count,  upon  an 
account  stated  without  an  agreement  stamp.  Smith  and  his  wife  v« 
Mighti^e,  2  Starkie,  375. 

10.  The  giving  abill  of  exchange  in  payment  of  a  demandis  con-  llieirligd 
dusive  as  to  the  existence  and  reasonableness  of  the  di&rent  items  effect 
which  compose  it,  so  that  these  cannot  be  questioned  in  an  action  on 

Uie  original  demand  brought  on  dishonour  of  the  bill,  Knoi^v* 
WhaUey,  1  Esp.  N.P.C.  159. 

11.  A  promissory  note  sisned  by  two  persons  and   befftnning  Cboitnictioii. 
**  I  promise^  Sto,**  is  joint  ana  several.    See  A^uisel  v.  Burr^9  7  Ti 

Rep.  S52.  as  to  joint  and  several  promises.  March  v.  Wurd,  Pciake, 
130. 

12.  A  note  beginning  <<  I  promise  to  nay,"  signed  by  two  parties^  '^*^ 
is  joint  and  severaL    Clerk  v.  BlackstocK*  1  Holt,  474w 

15.  The  payee  of  a  note  indorses  upon  it,  **  My  will  and.  desire 
is,  that  the  money  shall  not  be  called  in  for  two  years,  &c.  and  that 
if  the  said  C  S.  shall  wish  for  further  time,  he  shall  have  it  without 
suit  at  law  until  three  years  next,  after  my  decease;"  semble,  these 
are  words  of  mere  indulgence  and  favour,  and  do  not  operate  as  a 
defieaasnce.  Stone  v.  Metcalf,  1  Starkie,  53.  Qjuaret  what  tibeir 
effect  would  be  as  between  the  maker  and  the  executors  of  the  payee' 
Ibid.  ' 

14.  A  man  who  at  theyequest  of  die  holder  of  a  note  has  put  his  CSonrideniioo, 
name  upon  it,  and  thereby  been  obliged  to  pay  the  contents  tp  a 
banajide  holder,  may  recover  the  money  paid  from  any  person  whose 
name,  is  on  the  note,  although  he  knew  it  was  given  on  an  illegal 
consideration.    Seddons  v.  Stratford,  Peake,  215. 

IS*  Unless  wheite  a  bill  or  note  given  for  an  illegal  consideration  Valid  and  void 
is  declared  bv  law  to  be  void,  as  in  the  cases  of  gaming  and  usury; 
it  is  valid  in  the  hands  of  a  bona  Jide  holder;  nor  wUl  it  be  necessary 
for  him,  on  proof  of  the  original  transaction*  to  show  that  he  gave  a 
cflNuideration  for  it,  unless  circumstances  are  likewise  adduced*  by 
whidi  he  appears  to  have  been  implicated  with  or  to  have  known  of  the 
transaction.  If  he  was  really  a  party  concerned,  the  security  is  void 
in  his  hands.  Wyat  v.  Biilmer,  2  Esp.  C.  538.  Newby  v.  Smith, 
Id.  539,  n. 

16.  Where  the  drawers  of  a  banker's  check  issued  it  nine  months 
after  it.  bore  date,  upon  a  consideration  which  afterwards  fitiled  as 
between  them  and  the  persons  to  whom  thejr  delivered  iu  they  can* 
not  be  permitted  to  object  this  circumstance  in  an  action  brought  by 
a  subsequent  holdar  for  a  valuable  consideration  and  without  notice ; 
though  Dy  tibe  seneral  rule  any  person  receiving  a  negotiable  instru- 
mentafter  it  is  due,  is  deemed  to  have  taken  it  upon  the  credit  of  the 
person  from  whom  he  received  it,  and  subject  to  the  same  equities  as 
between  liim  and  the  party  sued  on  such  instrument.  Boehm  and 
others  v.  Stirling  and  others,  2  Esp.  C.  575. ;  &  C.  7  T.  R.  423. 

17.  A  bill  given  by  a  principal  to  a  stO€Jc-broker  for  the  amount 
of.  differences  on  a  stock-jobbing  transaction,  which  the  broker  had 
paid,  is  not  available  in  the  hancb  of  one  who  took  it  of  the  broker 

after  it  was  due.    Brown  ?•  Tumeri  2  Esp.  C.  631. 

18.  If 
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18.  If  a  bill  18  accepted  for  a  pardcular  purj^osey  ooe  to  wlHNn 
the  payee  indoned  it  with  foil  knowledge  of  the  cucumgtance  canaot 
sue  the  acceptor.    Sikes  and  others  ▼•  Marshal,  2  Esp.  C.  705* 

19.  A  bill  of  exchange  good  in  its  original,  but  indorsed  on  a 
usurious  consideration,  is  available  in  the  hands  of  a  subsequent  bona 

fide  indorsee  for  value,  who  took  it  before  it  was  due.    Fur  ▼.  Hia- 
son  and  others,  S  Esp.  C.9ia;  S.  C.  1  East,  92. 

20.  Whether  under  an  asreement  between  A.  and  B.  for  the  sde 
of  a  lease,  B.  accepts  abill  tor  the  purchase  monejf  and  is  let  into  pos- 
session of  the  premises,  it  is  no  defence  to  tfi  action  by  il.MninstB. 
upon  the  bill,  that  A.  refosed  to  ezeoute  an  assignment  of  Uie  lease 
according  to  the  agreement.    Moggridge  ▼•  Jones,  S  Camp.  88. 

21.  If  a  cheque  is  given  on  a  veriial  condition,  which  the  drawer 
finds  is  to  be  broken  or  eluded,  he  has  a  right  to  stop  the  payment  of 
the  cheque.    Wienholt  v.  Spitta  and  others,  8  Camp.  876. 

22.  Ijie  drawer  and  payee  of  a  bill  of  ezchan^  after  it  has  be- 
come due  indorses  it  to  B.  on  condition  that  he  will  take  up  certain 
bills  discounted  by  the  payee.  B.  does  not  take  up  the  bills  but  trans- 
fers the  bill  in  question  to  C,  the  latter  may  recover  against  the 
acceptor.    Wright  v.  Hay,  2  Starkie,  898. 

28.  When  the  payee  of  a  bill  of  exchange,  has  made  an  indorse- 
Bient  in  blank  thereon,  no  subsequent  indorsee  can  restrain  its  n^o- 
taability  by  a  jipedal  indorsement.    Smith  v.  Clarke,  Peake,  226* 

24.  After  an  indorsement  in  blank  by  the  original  payee,  the 
n^otiabiUty  of  the  bill  cannot  be  limited  by  any  subsequent  special 
iadorsettent.    Smith  and  another  v.  Clarice,  1  Eqp.  N.  P.  C.  180. 
WIm  UsUeoii.        25.  A  banker  'who  discounts  a  bill  in  notes  idiich  fhe  does  not 

indorse,  is  not  liable  on  their  being  dishonoured.    Fyddl  v.  Chik 
and  another,  1  Esp.  C.  447* 

26«  An  indorsement  in  these  words,  *^  Pay  the  contents  of  the 
bill  to  «/.  &,  being  part  of  the  consideration  in  a  certain  deed  ef 
assignment,  executed  by  the  said  «/•  S.  to  the  indorser  and  othets,** 
is  not  restrictive.    Potts  v;  Reed,  6  Esp.  C.  57* 

27.  The  acceptor  ofa  bill  of  exchange  payable  to  A.  and  B^  who 
has  accepted  it  after  it  was  indorsed  by  Jf.  for  himself  and  B.,  can- 
not contend  in  an  action  at  the  suit  of  the  indorsee,  that  the  payees 
were  not  partners,  and  that  the  bill  should  have  been  indorsed  by 
both.    Jones  v.  Radford,  1  Camp.  88.  n. 

28.  If  A*  the  payee  ofa  bill  of  exchange  indorses  it  in  blank,  and 
delivers  it  to  B.|  and  B.  writes  above  Am%  indofsement,  *<  Fay  the 
contents  to  C,''  B.  is  not  liable  to  «C.  as  an  indorser  of  the  bilL 
Vincent  v.  Horlock,  1  Camp.  442. 

29.  A.  the  drawer  of  a  bill  of  exchange  payable  to  his  own  order, 
being  indebted  to  B.  on  another  bill  for  iriuch  he  is  bound  to  pro- 
vide, indorses  the  first  bill  to  B.  to  enable  him  to  nuse  money  upon 
it  in  order  to  take  up  the  second  bill :  this  is  an  availaUe  security  in 
the  hands  of  B.  in  reduction  of  his  demand  on  il.,  and  he  may  recover 
upon  it  against  the  acceptor.    Walsh  v.  Tyler,  2  Starkie,  288. 

80.  A  bill  or  note  payable  at  a  third  person's  house  is  dis- 
honoured by  a  refosal  diere,  since  the  other  has  made  him  his  agent, 
and  is  therefore  bound  by  his  acts.  Stedman  v.  Gooch,  1  Esp. 
N.  P.  C.  8. 

81.  A  demand  of  payment  before  the  day  on  which  a  bUl  is  pay- 
able is  a  nullity.  Thus  a  demand  on  the  second  instead  of  the  tnird 
day  of  erace.    Wiffen  v.  Roberts^  1  Esp.C.  261. 

82.  where  a  bill  is  made  payable  at  a  certain  house,  a  present- 
ment at  the  house  is  sufficient.  "  Brown  v*  M^Dermot,  5  Esp.  C.  265. 

33.  Where 
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SS.  Where  a  biU  is  accepted  payable  at  a  bankers  it  must  be  pre-' 
aentedfor  payment  within  the  hours  of  business^  if  by  the  known  cus* 
torn  of  the  place*  bankers  begin  and  leave  off  business  at  stated  hoivv* 
Parker  v.  Gordon*  6  Esp.  C.  41. ;  S.C.  7  East*  S85. 

S4w  A  banker  in  London  who  receives  a  cheque  by  the  general 
post,  is  not  bound  to  present  it  for  payment  till  the  following  day 
Kickibrd  ▼•  Ridge,  2  Camp.  357.  ^ 

55.  The  presentment  of  a  bill  of  exchanse  for  payment  at  the  house 
of  a  merchant  residing  in  London  at  8  o'cbck  in  the  evening  of  the 
day  it  becomes  due*  is  sufficient  to  charge  the  drawer.  Barclay  v. 
Bailey»  2  Camp.  527.    . 

56.  If  a  bill  of  exchange  is  accepted*  **  payable  at  Messrs.  A*  B. 
and  Co.'s,"  who  are  bankers  in  the  city  of  Lcmdon*  a  presentment  of 
the  bill  for  payment  to  their  clerks  at  the  clearing  house*  is  sufficient* 
Reynolds  v.  Chettle*  2  Camp.  596. 

S7*  A  bill  of  exchange  payable  at  a  banker's  in  London,  which*  by 
reason  of  being  mislaid*  was  not  presented  for  payment*  but  the 
acceptor  was  some  months  afterwards  informed  of  its  being  mislaid 
was  held  not  to  be  discharged*  but  that  the  drawer  might  set  it  off 
in  an  action  brought  against  him  by  the  acceptor*  although  the 
tmnkers  at  whose  house  the  bill  was  payable  failed  in  the  interval* 
and  the  acceptor  had  at  all  times  up  to  the  failure  of  the  bankers*  a 
balance  in  their  hands  sufficient  to  cover  the  acceptance^  Sebag  v« 
Abitbol*  4  M.  41r  S.  402.  S.  C.  1  Starkie*  79. 

58.  Presentment  of  a  bill  of  exchange  at  a  counting-house 
(iHiere  it  is'  made  payable)  between  6  and  7  o'clock  in  the  evening,  is 
sufficient.    Morgan  v.  Davison*  1  Starkie,  114* 

59.  A  presentment  of  a  bill  at  a  banker's  where  it  is  payable  is 
sufficient*  although  made  after  banking  hours*  provided  a  person  be 
stationed  by  the  banker  to  return  an  answer.  Gamett  v.  Woodcock 
and  others*  1  Starkie*  475. 

40.  The  holder  of  s^ill  of  exchange  applies  to  the  drawee  on  the  day 
before  the.  bill  becomes  due*  who  informs  him  he  has  no  e&cts  of  the 
drawer's  in  his  hands*  but  that  they  will  probably  be  supnlied  before 
Ae  next  day ;  on  the  next  day  the  drawer  informs  the  holder  that  he 
will  endeavour  to  provide  effects  and  will  call  upon  him  affain;  this 
does  not  supersede  the  necessity  of  a  presentment  on  that  oay.  Pri« 
deaux  v.  CdUer*  2  Starkie*  57« 

41.  A  banker^s  promissonr  note  is  made  payable  at  Tunbridgei 
and  likewise  at  London,  the  holder  has  a  right  to  present  it  at  either 
place*  and  if  payment  be  refused  in  London*  it  is  no  defence  on  the 
part  of  those  who  contend  that  the  holder  has  been  guiltjr  of  laches* 
to  prove*  that  if  payment  had  been  demanded  at  Tunbndge*  which 
was  the  more  convenient  and  nearer  place,  the  bill  would  have  been 
paid.    Beechinff  and  others  V.  Gower*  l|Holt,SlS. 

42.  If  a  bai  IS  drawn  pavable  at  so  many  days  after  sight*  there 
is  no  fixed  time  when  it  sbafl  be  presented  to  the  drawer;  and  it  may 
be  put  into  eeneral  circulation  by  the  holder  without  a  previous  pre- 
sentment.   Groupy  v.  Hardep*  1  Holt*'S42. 

4S.  But  semble,  a  presentment  must  notwithstanding  he  matle 
within  a  reasonable  time.    Groupy  v.  Harden*  1  Holt*  S42>' 

44«  That  aKi  act  may  amount  to  an  implied  acceptanae  it  must  be 
such  as  naturally  raises  a  belief  of  an  intention  to  accept;  therefore 
to  say*  on  returning  a  bill  left  for  acceptance*  "  There  is  your  bill* 
it  is  all  right,"  is  not  an  acceptance.  PoweU  v.  Jonesi  1  £sp. 
N.  P.  C.  n. 

45.  That 
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4S*  Tkmt ma  aaswer  at  the  drairae't  houfe  wlio  wat  mn itt  1miib6, 
th*^  heMt-wpqid  be  taken  up  when  due,  mayamame  U  ip  aaciqit 
a'^>  ,  it  muet  be  proired  to  hare  been  aftren  1^  bm  waAmiiq^  mstfiigt 
or  iaiplied.    Sayer  t.  Kitchen^  1  Sep.  R  P.  C.  t09l 

46^  Though  a  penon  sued  ataoeepter  efa  bfll,  pcofv^wt'tbatrife^ ' 
eeptance  was  forgedy  yet  if  itappear  that  heandtkepaHgrwIuxsonK^ 
mtfad  tbe  forgm  had  been  connected  hi  burinawj  and  iliat  the 
defendant  had  paid  other  bills  drawn  by  such  party  and  aeoepied^ 
abnilariy  to  that  on  which  the  acthm  is  bought,  tt  wAl  be  aaAeMM^ 
to  Aow  that  he  adopted  the  acceptance  and  lendered  hhwrtf  lieHe 
topaythebilL    Barber ▼•  GIngdi,  8 B^i. C. 6a  n; 

47.  If  the  drawee  write  an  acceptance  on  a  bill  left  with  htm  Mpf 
the  holder,  he  cannot  reroke  such  acceptance,  eren  while  the  UW 
renuuM  in  his  possesrion,  and  before  it  b  called  lor  by  the  header. 
Theraten  ^  another  ▼.  Dick  and  mother, 4*Bqk€.S7a  9ee6Batt)r 
Lm.  ^ 

48.  tf  a  bill  of  eachange  is  sent  for  acoentanee  to  die  drasrae^ 
and  he  retains  it  in  his  poMssion  contrary  to  tne  osaal  mode  of  desl*. 
iMtatisein  hunaelf  and  the  holder,  this  amounts  to  an  acoeptaaee. 
Hanw^tr*  Martin,  1  Camp.  485.  n. 

49.'But  by  the  usage  of  trade  in  London,  a  cheone  may  be' 
retained  by  t»  banker  on  when  it  is  drawn,  till  five  in  tne  afterneen 
of  the  da]r  on  irinch  it  is  presented  for  payment,  and  then  retumsd, 
akfaoagli  it  -has  previously  be«i  cancelled  by  mistake.    Temandea  t» 
Glynn,  1  Camp.  426,  n. 

50.  Hie  hoUer  of  a  bill  of  exchange  mav  msist  upon  the  drawee 
accepthig  it,  generally  in  the  veryw^rds  m  which  it  k  drawn»or 
may  protest  for  non-acceptance.  Boehm  ▼•  Gardus^  1  Gsstp.* 
485.  n. 

51.  If  a  4>ai  of  exchange*  be  accepted  by  tiie  drawee*  ahoOte 
person  wlus  for  the  purpose  of  ffuarsntecmg  his  credit*'  Mkewiiai 
accepts  the  bill  in  the  usual  form,  is  not  liable  as  acceptor,  but  Mist.> 
be  sued'  upon  his  coUaterd  imdertaking.     Jackson  ▼.  Hudsm, 

8  Camp.  447.  '  "'■ 

58.  Where  the  drawee  of  a  bill  of  exchange  ^riw  has  ance  raClmsd* 
to  accept  it,  said  to  the  holder,  <<  If  you  wiUeend  it  to  the  oonatanp»i 
house  again,  I  w91  give  directions  for  its  bring  accepted,'*  keU  lint 
he  was  not  liaUe  as  acceptor  without  evidmice  that  the  hillrfinfe 
aflun  sent  back  to  his  cduntmg<*house  for  aoceptanoe.  Anderseaeit: 
luck,  8  Camp.  179.  ^^.^  *^^  tr 

59L  A  promise  to  accept  a  bill  of  exchange  in  a  letter  ilrriMen 
before  the  bill  is  drawn,  can  only  be  tatoi  advantage  of  ai  an  Boajni^ 
ance  by  a  person  to  whom  the  letter  was  oonanunicated^.anfl  am 
took  the  bill  on  the  credit  of  it.    Mifai  v.  IVest,  4  Gtrnpi  ttSv  oiuow 

54.  Where  the  drawee  of  a  bill  of  exchange  drawn  on»jaoo6unle)i6 
a  cngo  of  wheat  consigned  to  him,  said  when  the  bill  was  priasewrd 
to  bun  for  acceptance,  **  it  will  not  be  accepted  until  thetsiifaJwifls 
the  irfieat  arrives,*'  held  that  on  the  arrival  of  thajdupmrnlbltha 
idbeat  this  amounted  to  an  actual  acceptance*  Hihi  ir/nftialy 
40unp.S99.  ,  .  ir>:i'j9uiiir 

55.  TTie  drawee  of  a  bill  of  exchange  bemg  jidtise^of jihn 
drawhig  the  bill  by  the  drawar,  and  requested  to  f  hslfinirat, 
answers  by  letter  that  <«  the  biU  shall  meet  attentioo ;"  tUs^idoes  aah 
amount  to  an'accq>tance,  although  it  appears  that  in  oAensnilandaa 
the  drawee  has  used  the  same  expression  when  bills  have  btardfeiim 
upon  him.    Rees  and  another  v.  Warwick,  8  Starkie,  41 1. 

56.  height 
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4S6*  freight  is  to  be  paid  for  in  good  billi,  and.  the  bilb  are  given 
by  the  charterers  whiai  are  put  into  circulation  hj  the  ship>^wnetf8. 
iniii  amounts  to  an  acceptance  of  the  bills,  and  discharges  the  Mekij* 
and  an  application  to  renew  such  bilk  on  condition  that  the  lien  ^balL 
remain,  will  not  operate  to  the  continuance  o£  the  lien,  unless  the>> 
charterers  knew  that  the  bUls  had  been  circulated.  Honicastle  v. 
Fanan,  S  Starkie,  590. 

57.  An  acceptance  is  as  valid  by  parole  as  by  writing,  and  » 
conditional  acceptance  is  as  efiectual  as  an  absolute  t>ne,  if  the  condi* 
li«n  be  oompliea  with.    Miln  v,  IVest  and  anqther,  1  Holt,  181 . 

58L  A  promise  by  letter  to  accept  a  non-existing  bill  is  no  accc|»t«. 
ance  of  a  bill  when  drawn,  unless  it  be  communicated  to  the  persen  f 
who  is  to  receive  the  bill,  and  who  is  thereby  induced  to  take  It* 
Bfiln  V.  Prest  and  another,  1  Holt,  181. ;  S.C.  4  Camp.  393.  i 

59.  If  the  holder  of  a  bill  of  exchange  agree  not.  to  sue  ti»iPay«wn^<^"^ 

Gqptor  upon  his  making  a£5davit  that  the  acceptance  is  a  foiigecy»«'^*^''*V^* 


aocqptor  upon  his  _ 

and  such  affidavit  be  accordingly  made  and  sworn,  he  cannot  Uttii^i 
wards  bring  an  action  on  the  bill,  though  the  affidavit  be  falie. 
Miter  if  the  affidavit  be  not  sworn.    Stevens  v.  Thacker,  Peake^  187*.. 
6(X  If  a  bill  of  exchange  is  indorsed  before  it  becomes  due,  after 

Kjrment  of  part,  the  indorsee,  ignorant  of  the  payment,  is  not  bound; 
,  it«    Cooper  v.  Davies,  1  Esp.  C.  463*  "" 

61.  Agreeing  after  a  bill  has  become  due  and  been  regulaily  pro** 
tested  for  nonpayment,  and  notice  thereof  ffiven,  not  to  press  the. 
acceptor,  will  not  discharge  the  drawer.    Walwyn  v.  SU  Qmntin,- 
fi  Esp.  C.  517. ;  S.  C.  1  B.  &  P.  652. 

62.  An  indorsee  who  has  taken  the  bill,  knowing  that  it  was 
drawn  for  the  accommodation  of  the  indorser,  may,  notwithstanding!; 
he  has  compounded  with  the  indorser,  and  covenanted  not  to  sue 
him,  sue  the  maker.    Mallet  v.  Thompson,  5  Esp.  C.  178. 

^  Dischatginff  any  of  the  indorsers  will  be  a  discharge  of  all 
subsequent,  thou^  not  of  prior  indorsers.  Smith  v.  Knox,  3  Esp. 
C.46. 

64.  The  giving  time  to  any  of  the  partieis  to  a  bill^  is  a  discharge 
of  every  other  party,  who  upon  pa^^ing  the  bill  or  note,  would  be 
entitled  to  sue  the  party  to  whom  time  has  been  given.  English  v. 
Darley,  3  Esp.  C.  49. ;  S.  C.  2.  B.  &  P.  61. 

65.  The  holder  of  a  biJl  of  exchange  may  discharge  the  liability 
of  the  acceptor  by  parol;  but  for  this  purpose,  the  words  must 
amount  to  an  absolute  renundation  of  all  claun  upon  him  in  respect 
of  the  bill.    Whitby  v.  Tricker,  1  Camp.  35. 

66.  In  an  action  for  money  had  and  received,  by  the  holder  of 
a  bill  of  exchange,  against  a  person  who  has  received  a  sum  of  money  1 
from  the  acceptor  to  satisfy  it,  any  defence  may  be  set  up  which 
would  be  available,  if- the  action  had  been  brought  against  the  ac- 
ceptor himsdf.    Redshaw  v.  Jackson,  1  Camp.  372. 

67.  But  in  an  action  by  the  second  indorsee  gainst  the  acceptor 
of  a  bdl  of  exchange,  if  the  person  who  indorsed  it  to  tlie  pUuntiff 
could  himsdf  have  maintainea  an  action  upon  it,  the  defendant  can-* 
not  give  in  evidence  that  it  was  accepted  for  a  debt  contracted  in 
smuggling,  although  it  was  indorsed  to  the  plaintiff  after  it  had  be- 
come due.    Chalmers  v.  Laniow,  1  Camp.  383. 

68.  The  holder  of  a  bill  of  exchange,  on  its  becoming  due,  allows 
the  acceptor  to  renew  it  without  consulting  the  indorser;  but  the 
uodorser  afterwards  says  to  the  acceptor,  it  was  the  best  thing  tliat 
could  be  done.    This  is  not  a  recognition  of  the  terms  granted  by 

Vot.  V.  I  i  the 
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-Ae  holder  to  the  acceptor,  and^Hie  indoiser  v  dSscbarged.  Witfasll 
▼•  Masterman,  2  Camp.  179. 

69.  If  the  mdorser  of  a  bill  of  exchange,  baring  notice  that  H 
was  accepted  without  consideration,  Tcceire  part  payment  finom  the 
drawer  and  give  him  time  to  paj  the  residae,  he  tnereb j  disdiarges 
Ae  acceptor.   Lacton  t.  Peat,  §Camp.  185. 

70.  The  drawer  of  an  accommodation  bill  is  not  discharged  by 
time  being  given  to  the  acceptor.  CoBott  and  others  ▼.  Uaigfa, 
5  Camp.  281. 

71'  The  maker  of  a  nromissory  note  pays  money  into  die  hands 
of  an  agent  to  retire  it,  tiie  aeent  tenders  the  money  to  the  holder  of 
die  note  on  condition  of  having  it  delivered  up ;  the  note  being  mis- 
^  ..'  laid  the  condition  is  not  complied  widi,  and  the  agent  afterwards 

becomes  bankrupt  widi  the  money  in  his  hands.  Held,  that  the 
maimer  was  still  responsible  on  the  note ;  but  that  interest  was  not 
recoverable  after  the  time  of  the  tender.  Dent  ▼.  Dunn,  3  Camp. 
296. 

72*  Wliere,  upon  an  accommodation  biH  becoming  due,  it  was 

{resented  for  payment  to  the  acceptor,  and  he  promised  to  paj^  it; 
eld,  that  he  was  not  discharged  by  time  being  afterwards  given 
without  Jiis  consent,  to  the  drawer  by  the  indorsee,  who  knew  that 
it  had  been  accepted  for  the  drawer's  accmnmodation.  Kerrison  v. 
Cooke,  S  Camp.  S62. 

73.  An  agreement  between  the  holder  and  the  acceptor  of  a 
Inll  (dishonoured  f6r  non-payment),  that  the  acceptor  shall  pay  to 
the  holder  the  amount  of  the  bill  and  no  tnore,  disdiarges  the 
drawer,  akfaough  his  assignees  (he  being  then  a  bankrupt)  are  par- 
ties to  such  agreement.    De  la  Torre  ▼.  Barclay  and  another, 

1  Starkie,  7. 

74.  Proof  of  a  promissory  note  payable  to  A.  B.  generally,  is 
prhndfade  evidence  of  a  promise  to  A,  B.  the  father,  and  not  to 
A.  B,  the  son,  the  names  being  the  same ;  but  A*  the  son,  although 
styled, in  the  declaration,  A.  B.  the  younger,  bringing  the  action  and 
being  in  possession  of  the  note,  is  entitled  to  recover  upon  ft.  Sweet- 
ing V.  Fowler  and  another,  1  Starkie,  106. 

75.  An  indorsee  for  value,  transfers  the  biU,  tvhich  is  returned  to 
him  after  it  has  become  due ;  he  may  recover  against  the  acceptor, 
although  his  indorsee,  before  the  re-transfer,  received  satisfaction 
f^om  the  drawer.    Buzzard  and  another  v.  Flecknoe,  1  Starkie,  SSS. 

76.  An  acceptor  of  a  bill  of  exchange  cannot  avail  liimself  of  a 
renunciation.ontbepart'of  the  holder  of  hrs  claim  upon  him,  unless 
it  be  express  and  founded  upon  some  consideration.  Parker  v.  Leigh, 

2  Starkie,  228. 

jr7.  The  drawer  of  a  bill  payable  to  his  own  order,  after  the  biD 
becomes  due,  settles  with  the  acceptor,  and  gives  him  a  receipt  in 
full  of  all  demands.  The  drawer  being  afterwards  in  possession  of 
the  dishonoured  bill,  an  indorsee  from  the  drawer  cannot  maintain 
an  action  against  the  acceptor.  Thorogood  v.  Clarke,  2  Starkie, 
251. 

78.  On  the  day  after  the  drawmg  of  a  bill  of  exchange  payable 
at  sight,  the  payee  leaves  it  with  the  drawer  for  acceptance ;  a  month 
afterwards  the  payee  states  that  the  drawer  has  refused  to  accept 
the  bill,  and  resorts  to  other  measures  for  obtaining  payment  of  his 
debt  from  the  drawer ;  in  ten  days  after  this,  the  drawer  announces  to 
the  payee  that  he  has  destroyed  the  hill,  conoeiving  it  to  be  of  no 
use.    The  driTWer  h  not  Kable  as  the  acceptor  of  the  biD.     (By  the 

three 
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thre^  \tiig^f  Lord  £llenborough,  C.  J.  didsentiente.)  Jones  v.  Ward, 
'2  Starkie,  326. 

79.  A.  accepts  a  bill  for  the  accommodation  oiP  J?.,  which  B.  de- 
livers to  C  his  creditor,  to  provide  for  a  bill  about  to  become  due. 
C«,  before  A.*&  bill  becomes  due,  returns  it  to  B.  as  useles,  in  order 
that  it  may  be  forwarded  to  A,y  and  abandons  all  claim  upon  the 
hm ;  C  cannot,  by  subseguently  obtaining  possession  of  the  bill,  ac- 
quire a  right  of  action  against  A.  In  such  case,  B.,  who  has  become 
bankrupt,  is  a  competent  witness  for  A.,  after  a  general  relesCEre  by 
A.9  although  he  has  not  been  released  by  his  assignees.  i[}artwright 
and  others  v.  Williams,  2  Starkie,  340. 

80.  The  legal  situation  of  one  who  takes  up  a  bill  for  the  honour  FRymeiit  fof 
of  a  party  thereto,  is  that  of  an  indorsee,  who  therefore,  may  sue  ail  **>•  honour  of 
parties  to  tbe  bill.    Mertens  v.  Winnington,  1  Esp.  N.  P.  C.  118.         ■  P*^' 

dl.  It  is  no  excuse  for  not  giving  notice  to  the  indorsee  of  a  bill  Notice, 
df  exchange,  that  the  acceptor  had  no  effects.    Wilkes  v.  Jacks, 
Pfejte,  202. 

62.  Where  the  payee  and  indorser  of  a  note  is  entitled  to  call 
tipon  the  maker,  want  of  notice  will  discharge  him ;  secus,  Where  he 
is  not  entitled,  as  where  the  maker  has  paid  him  the  amount  as  the 
consideration  of  his  indorsement.  Comey  v.  Mende2  da  Costa,  1  £s^.     ' 
C.  302. 

83.  If  tbe  drawer  of  a  bill  had  effects  in  the  hands  of  the  drawee» 
^he  ^ant  of  notice  of  dishonour  is  not  excused  by  proving  a  repre- 
sentation by  the  drawee  to  the  drawer  when  the  bill  was  d^wn,  that 
he  should  not  be  able  to  provide  for  it,  and  that  the  drav^er  under- 
wood himself  should  be  forced  so  to  do.  Staples  v.  Okines,  1  Esp. 
C.  332. 

84.  Indorsee  against  indorser  of  a  foreign  bSll.  When  the  in- 
dorsement was  made,  the  defendant  was  in  Jamaica*  where  the  bill 
Was  dr^wn,  but  his  residence  was  at  Stepney.  The  bill  was  present- 
ed for  acceptance,  dishonoured  and  protested ;  and  then  sent  to  the 
drfendant's  house  for  payment,  with  notice  of  non-acceptance.  The 
defendant  was  hot  then  in  England,  but  die  bill  was  shawn  to  his 
wife,  and  the  circumstances  stated  to  her.  It  was  iirged*  1st,  that 
notice  should  have  been  sent  to  Jamaica;  2d,  that  the  deof^and  on 
the  wife  Was  not  sufficient ;  3d,  that  a  copy  of  the  protest  should  have 
been  sent  with  tlie  notice.  Lord  Kenyon  over-ruled  alt  the  objec- 
tions, and  the  plaintiff  had  a  verdict.  Cromwell  v.  Hynson,  2  Esp.  C. 
511. 

85.  The.  circumstance  that  the  payee  had  effects  in  the  Jiands  of 
the  drawee,  does  not  entitle  the  drawer,  who  had  none  to  notice^ 
Walwyn  v.  St.  Quintm,  2  Esp.  C.  515. ;  S.  C.  1  B.  &  f*.  652. 

86.  Securities  left  with  the  acceptor  to  raise  mon^y,  b\it  upoti 
whi^h  none  has  been  raised,  are  to  be  considered  as  effects  in  his 
hands.*  WalWyn  and  others  v.  St.  Quintin,  2 Esp.  C.  516. 

87.  A  party  to  a  dishonoured  bfil,  saves  laches  oy  merely  putting 
a  letter,  containing  notice,  into  the  post  in  due  time.  •  Kerfh  and 
others  v.  Weston  and  odiers,  3  Esp.  C.  54. ;  Lscngdon  v. .  Hutls, 

5Esp.C.  157;  .... 

88.  Though  notice  to  the  drawer  may  be  dispensed  with,  where 

it  is -shown  that  he  had  no  effects  in  the  hands  of  th^  drawee,  yet 
on  any  other  ground  evidence  is  inadmissible  to  show  that  he  has 
not  been  prejudiced  by  the  want  of  such  notice.  'Dennis  v.  Morrice, 
5  Esp.  C.  158. 

S9.  A  bill  of  exchlmge,  all  the  parties  to  which  resided,  in  the 

I  i  2  same 
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tame  town,  became  due  on  the  fourth  of  the  months  when  it  was 
presented  for  payment  by  the  payee's  bankers,  who  returned  it  to 
bin  dishonoured  on  the  fifth.  Held,  that  a  letter  sent  by  himto  the 
drawer  on  the  6th  was  reasonable  notice  of  the  dishonour  of  the  bUL 
Soott  V.  Lifford,  1  Camp.  246. 

90i  Where  the  parties  to  a  bill  of  exchange  reside  in  London  or 
tile  vicinity,  notice  of  the  dishonour  of  the  bul  may  be  sent  by  the 
two-penny  post.    Scott  T.^Iiflford,  1  Camp.  246. 

'91.  Nodce  of  the  dishonour  of  a  bill  of  exchange  must  be  giTea 
to  the  drawer  and  Indorsers  by  the  holder  himseu*  or  some  perBon 
auijiorited  by  him.  Stewart  v.  Kennet,  2  Camp.  177. 
'  M. '  In  «n  action  by  the  fourth,  against  the  first  indorsee  of  ft  biQ 
of  exchanse,  all  the  parties  to  which  resided  in  London,  it  appeared 
that  €he  puuatiff  received  notice  of  the  dishonour  of  the  biU  fitmi 
Inaindorsee  on  the  20th  of  the  month,  and  gave  notice  to  his  imme^ 
iuUbe  indorser,  by  a  letter  put  into  the  two-penny  post  office  on  the 
^tmening  of  the  2l8t,  but  so  late  that  it  was  not  <(ehvered  out  till  the 
•mominff  nf  the  20d.  Held,  that  by  this  laches,  the  plamtiff  had  dis* 
eUjrjjed  idl  the  prior  indorsers,  altnough,  in  the  courae  of  the  2S4 
notice  of  the  dishonour  was  eiven  both  to  the  second  indorsee  and 
to  the  defendant.  Smith  v.  MuUett,  2  Camp.  208. 
V  j^  It  is  not  enough  that  the  drawer  or  mdorser  receives  notice 
in  as  many  days  as  there  are  subseouent  indorsees,  unlesa  it  is  shown 
that  each  indorsee  gave  notice  witoin  a  day  after  reoeivintf  it;  as  if 
any'  one  has  been  beyond  the  day,  the  drawer  and  prior  ind<»vees 
tx^  discharged.  Marsh  v.  MaxweU,  2>Camp.  210.  n. 
.  .94;  If  the  drawer  or  indorser  of  a  biU  or  exchange  receives  due 
notice  of  its  dishonour  from  any  person  (who  u  a  party  to  it),  he  is 
directly  liable  upon  it  to  a  subsequent  indorser  from  whom  he  had 
bo  notice  of  the  dishonour*    Jameson  v.  Swinton,  2  Camp.  37S. 

95.  If  a  bill  of  exchange  is  presented  for  acceptance  and  not 
accepted,  the  drawer  and  mdorsers  are  discharged  oy  want  of  due 
notice  of  its  being  thus  dishonoured;  although  the  holder  presenls  it 
tar  pajrment  when  due,  and  then  gives  them  notice  of  its  being  dis- 
honoured both  for  non-acceptance  and  non-paymei^  Roscow  t. 
Hardy,  2  Camp.  458. 

I  ^6.  >The  holder  of  a  bill  of  exchange  is  excused  for  not  giving 
Tagular  notice  of  its  being  dishonoured  to  an  indorser,  of  whose  fdaee 
of  resictence  he  is  ignorant,  if  he  use  reasonable  diligence  fio  diaodvaa 
idiere  the  indorser  may  be  found.    Beteroan  v.  Joseph,  2  Camp* 

4oX. 

97.  The  rule  upon  this  subject  in  De  Havilland  v.  Bo#eibaiik, 
ICamp.  50.  confirmed  by  the  Court  of  K.B.  BemaieS'vJPtillek^ 
2Cai^.  462.  -      .  (.        i 

98.  If  the  drawer  of  a  bill  of  exchange,  when  it  is*  preaeiftedi  Sob 
acceptance,  has  effects  in  the  hands  of  the  drawees,  tKb&gb  ke  h 
indebted  to  them  to  a  much  larger  amount,  and  th^  #iCho0t*liis 
'jMrivity,  have  appropriated  the  effects  in  their  hands  to  the  ^MtiAics 

lion  of  the  debt;  he  is  entitled  to  notice  of  the  dishonour  of  fthe 
bill  for  non-acceptance,  as  he  might  expect,  unde^  these 'cfe«ttQ»* 
atanoes,  that -it  would  be  accept^  and  paid.  Blackhan  ¥k  £te^, 
aCamp.  50S.  ./I  t  3.. 

9d«  The  holder  of  a  bill  of  exchange  is  excused  ftv^-nsi^vinif 
notice  of  its  dishonour  in  the  usual  time,  by  the  day  on  wiiniili  ho 
should  re^^larly  have  given  the  notice  beihg  a  public  festival,  diirii^ 
which  he  is  strictly  forbidden  by  his  religion  to  attend  to  any  secu* 
hir  affiurs.    Lindo  v.  Unsworth,  2  Camp.  602.    . 

100.  A 
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•  lOO*  A  ttotice  of  the  dishooour  of  a  bill  of  exchange  AeM  hv-Ai^ 
tihhpetmy  post  ia  sufficient,  where  the  parties  Sve  wiuia  Ih^iuan^ 
^fiths'  tVro-pemy  post)  whether  near  or  at  a iHstanOe ftonione  an* 
otlier;  but  the  letter  conveying  the  notice  should' be  proved  to  haM 
bec»p«t  hito  a  receiving-house  at  such  an  hottr»  tbaty  aotioMiitfg^  to 
tbeoouraeof  the  two-penny  post,  it  woiild  be  deliveced  tfae-dayaab 
which  the  party  to  whom  it  is  addressed  was  entitled^^to?  wuAr^Oit^ 
tiee^of  the  dish^meur  of  the  bill.    Hilton  vr  FairdougH  SCWp. 

101.  A  few  days  before  a  bill  of  exchange  becomes  dn^  the  acceptor 
infbnns  the  drawer  he  will  be  unable  to  pay  it,  siys  the  dvawer  ittust 
take  it  up/ and  gives  him  part  of  the  amount  to>  Miist  him  -  in  doing 
0O^ '  Tfae  drawer  receives  the  money,  and  promises  to  take'tp  tMa 
bitt  acoordinely.  Held,  that  in  an  action  by  the^  indorser.  dgaiasA 
the  drawer,  the  latter  might  nevertheless  set  up  as  a  defence^  tfUl 
the  bill  was  not  duly  presented  for  payment,  and  that  he  hadnMil 
regular  nodee  of  its  dishonour,  but  that  the  sum  paid*  him  bjr-ttha 
acceptor  was  money  had  and  received  to  the  plaiatifiTs  ute. 
NriBiroh,  SCamp.  107.  *  'ton 

102.  The  drawer  of  a  bill  of  exchange  is  entitled  to  dueiiotidt  of 
it»diaheneur,  if  he  had  any  effects  in  the  hands  of  the  drawee  aJPtKiy 
tine  between  the  drawing  of  the  bill  and  its  becoming  due.  'iinaM 
mond  V.  Dufrene,  8  Camp.  145.  'ti: 

108.  The  drawer  of  two  bills  of  exchange,  before  they  became  dae^ 
received  notice  that  they  were  accidentally  destrbyed,  and  was  called 
npoB  to  give  others  in  their  stead,  according  to  the  stat.  9  and  10 
W.  8.  e.  17.  When  the  bills  were  drawn,  he  had  no  effects  in  the 
bands  of  the  acceptws,  but  before  either  was  due,  the  acceptors 
were  indebted  to  him  to  an  amount  less  than  one  of  the  bills,'8nd 
became  bankrupt.  Held,  that  he  was  nevertheless  entitled  to  notice 
af  the  dishonour  of  both  bills.    Thackrav  v.  Blackett,  8  Camp.  i6^y 

104w  Notice  of  the  dishonour  of  a  bill  of  exdiange  or  promissory 
note  may  be  given  the  same  dav  it  becomes  due,  as  soon  as  th^ 
acceptor  or  maker  has  refused  payment.  Buiforidge  v.  Mannent 
8  Camp.  198. 

-  105.  If  the  drawer  of  a  bill  of  exchange  has  reasonable  ground 
to  expect  that  it  will  be  honoured  on  the  strength  of  a  consignments 
he  is  entitled  to  notice  of  its  dishonour,  although  no  efifects  ever  get 
into  the  hands  of  the  drawee  to  pay  it.    Rucker  and  another  v.. 

Hiller,  8Camp.217. 

106.  To  excuse  the  not  giving  of  regular  notice  of  the  dishonour 
of  a  bill  of  exchange  to  the  indorser,  it  is  not  enough  to  show  that- 
the  holder,  being  ignorant  of  his  residence,  made  inquiries  upon 
die  subject  at  the  place  where  the  bill  was  payable.  Beveridge  v. 
Burgis,  8  Camp.  262. 

107.  Where  a  bill  is  drawn  upon  funds  which  there  is  reasonable 
ground  to  expect  will  reach  the  hands  of  the  drawee  before  it  be-~ 
<^omes  due;  although  they  do  not,  the  drawer  is  entitled  to  notice  of 
its  dishonour.    Robins  v.  Gibson, '  8  Camp.  884^ 

•  108.  Where  the  drawer  of  a  foreign  bil)  of  exchange  happens  to- 
be  in  England  when  it  becomes  due  and  is  dishonoured,  it  is  enoughi 
for  the  purpose  of.  charging  him,  to  have  the  bill  protested,  and  ta 
give  him  notice  of  the  fact  of  its  dishonour,  without  communicating 
tlve  protest  to  him,  or  sendine  a  copy  of  it  to  the  place  where  the- 
bill  was  drawn.  Robins  v.  Gu>son,  8  Camp.  SS4f^ 
-'  109..  In  an'action  by  the  indorsee  against  the  drawer  of  a  bill'of 
exchange,  it  is  suiBcient  to  prove  that  the  defendant  had  notice  of 
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the  dishonour  of  the  bill  from  the  acceptor*  Bother  and  anoiwr  t. 
Kieran,  4  Camp.  87. 

1 10.  The  drawer  of  a  bill  of  exchange,  a  few  di^  before  it  be* 
comes  due»  states  to  the  holder  that  he  has  no  regular  residence,  and 
that  he  will  cidl  and  see  if  the  bill  is  paid  by  the  acceptor.  H^ld, 
that  under  these  circumstances  he  was  not  entitled  to  notice  of  itf 
dij^honour.    Phipsonv.  Kneller,  4  Camp.  285.;  S-  C  1  3tarkie^  116. 

111.  Notice  to  the  drawer  of  a  bill  of  exchange  of  ita  dishoncNif 
by  any  party  to  the  bill,  enures  to  the  benefit  of  all.  Wilson  y, 
Swabey,  1  Starkie,  34>. 

112.  The  drawer  of  a  bill  of  exchange,  wbo»  before  tb^bUlbo? 
comes  due,  says,  "  My  residence  is  immaterial,  I  will  if^quire  whetbe? 
the  bill  is  paid,"  dispenses  with  notice  of  the  dishonour*  Phi|isott  ▼, 
Kneller,  1  Starltie,  116. 

1 13.  Evidence  of  a  letter  from  the  drawee  a^  iado^^r  of  ap  ap* 
commodationbill,  that  the  bill  will  be  sa^sfied  hefoce  the  next  lefni, 
supersedes  the  necessity  of  prpvi^g  the  dishcaioiu'  of  the  bill  an4 
notice.    Wood  y.  Brown,  1  Turkic.  217. 

114.  Notice  of  the  dishonour  of  a  bill  of  exchange  giveo  afc  tbe 
fiountiog-house  of  a  merchant  or  manufacturer,  between  the  hoars 
of  six  and  seven  in  the  evening,  is  not  too  la|e.  Bancroft  v«  (Mlt 
I  Holt,  476. 

115.  Ilie  holder  of  a  bill  of  exchange,  which  is  tr^tnpi^  ^ifho? 
noured,  is  not  bound  to  send  notice  to  the  drawer  by  the  niail,^  or 
firsl  conveyance  that  sets  out  from  the  place  where  such  bolder  r^ 
sides.  It  IS  sufficient,  provided  tfifte  be  no  essential  delay,  if  he  send 
notice  by  a  private  hand;  and  although  such  qotice  ^ou)d  tberelij 
reach  tlic  drawer  later  in.  the  di^  than  if  it  bod  been  s^t  by  (b^ 
pail,  he  will  not  on  ^at  account  b^.  discharged.  BiM^^oft  v«  £Wi* 
1  Holt,  476. 

116.  The  payee  is  entit^d  to  noti^  of  the  di^nour  of  tti9  ool% 
sJtbough  there  were  no  CQ03ideratioii  between  him  and  ttw  ^»9ks** 
Free  v.  Hawking  1  Holt,  550. 

117.  Ignprance  of  the  place  of  residence  of  the  diraw^  of  a  billi 
of  exchange,  is  a  sufficient  answer  to  an  objection  arising  ou^  of  ths 
want  of  due  notice  of  the  dishonour  of  the  bill,  provided  due  ^^i- 

fence  be  used  to  discover  his  place  of  residence*    Browning  v. 
[innear,  iGow,  p.81. 
^Pf^^^^  118.  If  the  drawer  of  a  foreign  hjll  of  exchapg^  had  np  offiects  in 

the  hands  of  the  drawee,  and  had  no  reasonable  grou^^'tf  ^^  oxfe^ 
th(|t  tb»  bip. wo^ld  be  bonoured,  a  protest  13  unnei^ess^iry  to  ^hafge 
th^,  di[awer.    Legge  v.  Thorpe,  2Camp>  310. 

](19.  The  protest  on  a  foreign  biU  may  be  formally  drawn  up  at 
any  time,  provided  that,  in  the  event  of  a  suit,  it  is  drawn  up  before 

^ the  commencement  of  such  suit.    Chaters  v.  Bell,  4  Esp.  C.  48. 

^r^pvty  im  J20.  If  a  bill  or  note  is  deposited  with  a  banker  for  a  particular 

purpose,  indorsed  so  as  to  give  him  the  right  to.  transfer  it,  and  lie 
pleage  it,  such  pledging,  although  it  may  amount  to  a  grots  breach 
of  trust,  and  defeat  uie  purpose  for  which  the  dqnmt  was  made^  wi4 
be  binding  on  the  person  wlio  made  the  depoiiit,  asfoe&weefr  him 
and  an  innocent  holder.  Collins  v.  Martin  and  BfUQiiheir,  2  Bsp.  G«' 
520.;  S.Cl  B.&F.64& 

121.  The  payee  of  a  bill  or  note  not  negotiable,  is  the  i>roper  par^ 
to  sue  thereon,  though  he  has  attempted  to  transfer  it  by  indmii^  iU 
Drage  v.  IbDersoh,  2  Esp.  C.  644. 
1^.  4*  being  a  creditor  of  ^.'s,  and  having'  deeds  in  his  poap- 

sioi^ 
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sion  as  a  security  for  the  deibt;  receives  a  bill  j^orsed  by  B*  for  tb^ 
purpose  of  getting  it  discounted ;  he  cannot  disappropriate  the  biU» 
and  maintain  an  action  upon  it  agiMnst  the  acceptor,  Delauney  v. 
Mitchellr  1  Starkie,  439. 

12S.  An  action  lies  by  the  indorsee  against  the  indorser  upon  abiU  Suit, 
of  exchange  immediately  on  non'*accept4pp^  though  the  Xab^  ipr     ' 
which  the  bill  was  drawn  has  not  elapsed.    Ballingalband  aootberiir* 
Gloi^ter^  4  Esp.  C.  481. ;  S.  C.  S  East,  481. 

124.  Every  indorsement  essential  to  a  transfer  must  be  stated ;  U|^  Pleadings.    - 
necessaiy  ones  may  be  omitted.    Cbaters  v.  BeU  and  others^  4  £^p» 

c.2ia 

125.  Indorsements,  and  alterations  in  blank  mdoryemenlf  nu^  be 
made  at  nisiprius  to  meet  the  justice  of  the  case.  Rex  v^-  Fa|^. 
2  Esp.  C.$50.  n. 

126.  Bills  of  exchange  upon  Lisbon  were  indorsed  by  A.  to.  ^h  in  Damagw* 
this  country,  and  afterwards  by  ^.  to  C,  a  coal-merchai^t  at  Iis^n« 

When  the  bill  became  due,  Lisbon  was  in  the  hands  of  Uie  ifrei^ciaiiL 
and  they  were  dishonoured.  C.  re-^brew  upon  J3.  in  London,  but  B* 
did  no|  Qonour  the  re-drails.  It  did  not  appear  clearly  whedjer  at 
that  time,  there  was  an  established  course  of  exchange  b^twofvpi  I*fiB* 
bon  [and  I#ondoQ«  I9  an  action  by  J3.  against  A^  i;^>on  the  bUlS|  the* 
plaintiff 's  claim  to  re-exchange  was  disallowed  by  the  jury,,  aski  'ttM 
court  afterward^  lefused  to  set  aside  the  verdict  upon  thai  grqHild. 
De  Tasset  v.  Barii^,  2  Camp.  65. 

127.  The  acceptor  of  a  foreign  bill  q[  exchapgo  is  sot  li^fe  lor 
re-exchange,  nor  for  more  than  the  principal  sum,  together  witb  Vf^ 
terest  according  to  legal  rate  of  interest,  where  the  bill  is  payal]^e. 
Woolsey  v.  Crawford,  2  Can^i.  445. 

}28.  If  there  is  no  consideration  for  part  of  the  sum  contained  in  ApporUonment. 
a  bill  of  exchange,  the  jury  may  apportion   the  damages,  und  ' 
nekd  not  iSnd  to  the  whole  amount.    Berber  v.  Backhouse,  Penke, 
61. 

129.  If  a  bin  of  exchange  be  given  in  consideration  of  the  defend- 
ant eiitering  into  partnership  witb  the  plainti£^  and  the  treaty  is  after- 
wards broken  0$,  the  plaintiff  is  entitled  to  recover  a  verdict  on  the 
bill,  to  the  apaount  of  the  damage^  he  has  sustaixied,  and  not  to  tho 
full  amount  of  the  bill.    Ledger  v.  Ewer,  Peake,  216* 

130.  The  indorsee  of  a  bilC  not  an  accommodation  one,- is  entitle 

to  recover  i^ainst  the  drawer,  or  acceptor,  the  Cull  value,  though  he  ;  '/.t'> 

gave  less,  and  will  hold  the  overidus  m  trust  for  the  indorser;  b^ 

•  Inhere  il  is  an  accommodation  bill,  and  he  takes  it,  knowing  that  it  is 
such,  he  can  only  recover  what  he  gave.     Wiffen  v*  RobertSi  1  Esp^ 

)C«261.    See  3  Taunt.  227. 

—  131.  It  is  no  defence  to  an  action  on  a  bill  of  excluwge;  that  the 
consideration  for  which  it  was  given  has  partially  failed.    Mqt- 
|(an  V.  Richardson>  1  Camp.  40*  n.     Fleming  v.  Simpson,  1  Camp,       i-  xnvpx^ 
40.  n. 

132.  In  an  action  odn  a  bill  of  exdiangc,  accepted  for  the  pricf  of 

JDods  purdiased  foe  exportation,  tha  deiendant  cannot  give  in  evlr 
ence«  that  the  goods  were  of  a  bad  quality,  and  improperly  papk-^ 
'^d,  but  is  driven  to  his  cross-action*     Tye  v.  Qwyane,  2  Camp> 

133.  A  traveller  received  a  bank  note  in  a  provincial  town,  which  Ditimi  cL 
he  cut  in  two,  and  sent  the  halves  on  different  days  by  the  post,  ad* 
dressed  to  his  emploveis  in  London ;  one  of  these  was  stolen  from 

the  mail  coach  axid  they  received  the  other.    11^^  that  under  these 

ii  4  circum- 
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<tf4W.i5te  ov^)ifodaeiBg:*liNit:faidf  of  it  whidi  retoMdlhmb  ^akfyi' 
Mayor  and  others  v.  Johnson  and  onither^  9  Campi  d0kL :  /  .  -  i '  J I  ^ 
9d|Mf)l.)A  it(lddbat%iiiiaiMi'^tven  Ub  ptonuBBoryiMtfe^^iB  Jt&fe  8ll|ia- 
HiiBdipi'iaidtoftt^pie^iaret  cannot  giMrethd  inadeqotfbf  oftfafrcodsiikMi-' 
tjdnin'jcvidwice^  fiM)  <a  viMf  ta  iimMsh  die  damtaffcs,  Ibac  lie*  maj^ 
^aiHiBiietftUinde  j» '  a  cireiimttsnce  mdioacoty  -or ftaud^  'in- ofdtth 
to  defeat  the  contmet  dtagether.     Sdomon  ▼•  Tumer^  'Idtaildb^ 

ifilS5;  '<Aa  acceploff  of  a  bill  of  eSLcbange,  on  an  aotiM  •tih)iq^e' 

aga^sthiaiby  the  pajree,  may  show  that  he  accepted  It  forvilafevas. 

togaat)  and  iat'  an  acconaiodation  bill  as  to  the  rest.    Damdt'vC'  WH^* 

Hams,  2  Starkie,  166.  -  ^  • 

^^^^"^^       jI196.:*Where  a  bili  has  been  taken  b&ndjide  and  upon  good  <ioiiSi- 

dtaation^at  is  na  defence  So  an  action  bv  the  person  taking  it,  that  the> 
faul-oataa^ri  aaoDomiodation  one,  and  mat  known  to  ban.  Smith^^Ti' 
SsHfliv^Ap^  Cu4(6. 

•gB7i>  •  AMunigh  the  bond  Jide  holder  of  a  pomsssory  note;  made 
^ethciilt '  considaratiim,  fasmself  gave  a  full  consideration  for  it;  yA 
iCBttvtob^  it  after  <it  was  due  from  an  indorser,  who  had  givefo  none; 
heioanBlit  nak^i^  an  action  npoo  h  against  the  maker.    Tinsoii '  r^- 
l^tnds;!  Gd&ip.l& 
1S8.  Although  no  consideration  passes  between  the  payee-ef  a  bill 
cto;  J  ofc JKofcahacy  it  is  aot  to  be  considered  an  accommodation  Inll  M  to 
CHaiaftt^^iif  theiis.vte  4  vahiflble  consideration  as  between  the  payee 
and  Uie  acceptor.     Scott  v.  LifTord,  1  Camp.  246. 
'  i%99*  ^0  drawer  of  a  bill  accepted  for  ias  accommodation^  fedorses 
itifai'  value  tQlua  bankc^rs^  and  before  the  bill  becomes  due»  becoue* 
bankrupt:  the  baakers,  who  knew  that  the  bill  was  accepted  for  libe* 
accommodation  of  the  drawee,  cannot  recover  from  the  aooaptll^ 
imite.]!hanifh^'amoaiit  of  fheir  balance  as  between  the&k  and'^tbe 
ilrav^at  th^ sine laf  his ^ttikcuptcy.    Jones  and  withers  v«  Hibfaafty 
S  Starkie,  904'.  . 

fktitiffMiSjr«tn  ^I'iQL  A  bill  ^^exchange  aaade  payable  to  a  fictitioua  persoA^  at  hk 

onli^^  isneither';in'  eCect  payi^le  to  the  order  of  the  <£nwer,  nor  *!». 
bearer^^otis  eamptetdy  void ;  unless  it  can  be  shown,  that'  the  leir*' 
cufnstanee  of  the  pinreeWng  a  fictitious  persom  was>khowa  to  tkdar^' 
eeptor.    Bennet  v.  Farnell,  1  Camp.  ISO.  180.  c.  ^'  • 

c  0  It  'ju  '*C  oi4U'  ]ffiMvever,if  money  paid  by  the  holder  of  such  bid,  as  fliexidiH 
'^i  'isideffatien  of  itabeing^  indbrsed  to  him,  gets  faitothethaadbstof  ^^Mtaofli 
leeptoiv  jt'fnav  be  recovcved  back  aa  money^'had  aadaWe^wAr^ifflfciagt 
'  nett  v.  Farnell,  1  Camp.  130. 180.  c.     .    .         '  I  .- '  ^ho  bnc  vjiwo'' 

'When  romjdcr-      142.  Where  a  debtor  gives  a  bill  or  note  in  jpayment,  to  which 
tdaspajisiiieot.    himself  is  not  party,  laches  oFthe  creditor,  by  which  any  party  to  the 

instrument  who  was  liable  to  the  debtor  ^^,  owner  thereof,  is  dis- 
charged, discharges  the  debtor.    Stedman  v.'  Gooch,  1  Esp.  M.  P. 

o](4ft^'Where  a  creditor  receiveaa  not^  or.faHl^  payBttlenatii(fiiiiille<' 
day  for  his  debt,  he  cannot  sue  the  debtor  ualiltne  day  haaiffiBscd)*' 
nnsidlie  aiisllnimeiit  has  been  previously-  disbonoizred  m  tfaii  i^rsfin 
oRoMioBi  it^  vk  flraasi^^  kt-aiioseiionsa  it  i^  made  payabw/rtfitolkiiaiiV 
v^iMddfiM'I ^E^p.fNh;j'•0•  &  L!'  -i  mm  arft  attlt 

'444.  «I^a  vehdchr^retoeive  in  payment  bills  from  a^tiiidb  pdssmp^ 
nailer  a»  order  from  the  veidee^  which  8re:goodr'«dienr'drairii,i<flidt\ 
debt:itdiachdtg«si,''t]^oiq9h  afterwards,  iind  befom^'praoent^'tfca'^> 
dr^beee^ibebeaaeavbankjla]^  .  iSoltaa  v.  BekAni4>  lEspa  NiP«^. 

145.  Where 
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liiSr  Where- ffoSiff  aoe  ^aken  in  praneiit»  it  w31  be :!pi«iimfidrfliiat 
tlua  amoinHba^besn  reedved,  until  the  contrary i^^wn.  Ilrlwfcin 
V.  Hartsink  and  anotfaei^  4  Esp.  C*  46.  /  « '' 

ilfl6k  Ua  €vedit<r  i8t>ffaredca&in payment  of  li]adebC»eri(ch^tie 
ipMfa^baokeo^Aom  an  agent  of  his  debtor,  nod  he  preferi  thmitftbet^* 
twrdoeft  mat  .ifopharge  the  debtor  if  the  cheque  ia^  diihaiioiirtti;' 
dthimgh'thb  agent  £am  with  a  balance  of  his  principal  in-Ua  handa  la 
aiarger  aknount.    Everet  r.  CJoUins,  2  Camp.  515.  *    'to; 

147.  The  purchaser  of  goods,  to  be  paid  for  by  bill  upon  his  agents 
isihfit  difdMfged  by  the  seller  taking  a  renewal  of  the  UB^ '  wi&aut 
g^iBg  ium  notibe,  if  the  agent  had  not  funds  in  hand  to  payr 
the  bill  when  it  became  due.  Clarke  and  another  t.  Moel»  5  Cmajfi 
411. 

148.  In  an  action  of  covenant  upon  a  chacter^par^  ftr  fMgh^  it 
is  no  defence  that  the  plaintiff  received  part  of  ttie  freight  in  mannr 
from  th^  de^ndant's  agent  abroad,  and  the  residue  in.  a  hilh(widboat 
the  privity  of  the  defendants)  drawn  by  the  agent  ntfatit  and  accepted: 
h^,  certain  merdiants  at  London ;  and  which  bill  was  afterwards  dii« 
faoDoured  upon  the  insolvency  of  the  drawer  and  acoepliora.  Bnft  ther 
defendants  are  sdll  bound  to  pay  the  freight  ofwing  to  the  pfaonltf  i 
and saoh  bill  is  not  to  be  deemea  paymenti  though  dcfitadantswera 
not  informed  of  the  transaction  until  afler,the  fiuhtfe  of  the  parties  t9. 
it«    Marsh  v.  Pedder  and  others,  1  Holt,  72. . 

. .  149.  Hie  bondjide  holder  for  valne  of  a  k»t  biH  transferableliy  de« 
Uvery,  may  sue  thereon.  Sir  John  Lawson  and  othens  v.  Weaton  and 
others,  4  Esp.  C.  56. 

'  -;  160..  An  actaon  at  law  cannot  be  maintained  against  the  aiDcept6r 
of  a  bill  of  exchange  which  was  lost,  after  being^lnderaedi  akhoogh  a 
bnad  of  indemnity  has  been  tendered  to  the  defendant.  '  FS^rson  t. 
Hotefainson,  2  Qunp.  211.  ' 

151.  If  a  bill,  when  lost,  had  only  a  special  indorsement  open  it,  the 
ii^dofsee  may  recover  at  law,  without  producing  the  UlL  Long  ▼• 
Bailie,  2.  Camp.  214. 

152^  Although  a  bill  of  exchange  cannot  be  re*issued  after  it  has 
aofived  at  maturity  and  been  once  paid ;  yet,  if  it  is  paid,  and  atter* 
wards  indorsed  before  it  becomes  due,  it  is  a  vuid  security  in  * 

tha  bskida  of  a  bondjide  indorsee.  Burbridg^  v.  Manners,  S  Gamp. 
194. 

.158:  The  statute  15  Geo.  2.  c.  19.  s.  5.  does  not  preclude  the  8i«iiiit  I50.s» 
momhdes  ^a commercial  firm,  although  exceeding  six  in  numbef,  c.  i% 
frant  jdralring  failb  at  a  shorter  date  than  six  months.    Wigan  y. 
Fowler  and  others,  1  Starkie,  469. 

'Jilt  1'.     .  ^    « 

-;;•      1  BILL  OF  LADING. 

1.  Any  person  taking  goods  under  a  bill  of  lading,  makes  him* 
sdf  JfaOile  t»  afl  its  tehns,  and  therefore  to  pay  demurrage  if  that  be 
\}fkt^  'DpbbiA  Y.  HMMiten,  6  Esp.  C.  16. 

i^iA^  has  some  nan  in  the  west  India  docks^  which  he  sells  to 
BiSftfiei^tei  j^tobe  dmipedby  A.  in  a  vessel  chartered  bv  J3.-  Be- 
fore the  rum  is  deliverea  on  board  the  vessd,  B.  gets  a  bill  of  lading 
from  the  oaptbin;  he  then  sdls  die  rum  in  question  to  C^  who  pays 
B.  for  it»  upon  aii  mdorsiKnent  Ofthebill  of  lading.  A.  beii^  vogm^ 
and  suspecting  the  solvency  of  A>  takes  some  part  of  the  runrmc^ 
biy  froor  out  of  the  vessel,*  and  countennands  the  delivery  of  the  rest. 

In 
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la  irover  bv  C«  i^fajnst  A»  to  recover  the  ruin«  held,  that  C«  ffained 
no  good  title  uoder  the  bill  of  lading ;  such  bill  being  fraudident, 
inasmuch  as  jB;  procured  it  to  be  signed  by  the  captain  before  tliQ 
rum  was  delivered  outboard  the  ship.  Osey  aod  another  v.  Giurdoer 
«q4  another^  1  Holt,  405< 

8,  When  the  master  of  a  ship  receives  ^oods  on  board  and 
gives  a  receipt  for  theoou  it  is  his  duty  not  to  dehver  the  bill  of  lading, 
except  to  the  person  who  can  give  the  receipt  in  exchange.  Craven 
aiui  others  ▼•  Byder»  1  Holt,  100. 

*  4.  WhevQ  a  specified  number  of  d^qfor  diacharging  a  cargo  are 
aUow^  6y  a  bill  of  ladings  wqrking  daysi  which  are  exclusive  of 
Sundays  and  holidays  at  the  custom  house,  not  running  days  which 
include  them,  are  meant.    Cochran  v.  Retberg  and  another,  3  Eap. 

C..121; 
5«  The    clause  in   the  margin  of  a  bill  of  lading,  is  part  of 

the  special  coolracl.  Cochran  v«  Retberg  and  another,  3  Esp. 
C.  i?l.     .' 

Q.  Goods  consigned  to  i^  merchant  h\  a  foreign  country  are 
Ktated  in  the  bill  of  lading  to  be  shipped  by  order  and  on  account  of 
the  cfui&i^iee,,  The  consignor  cajonot  maintain  aoy  action  a^iin^ 
tl^  ship-ownef  i^  respect  of  the  goods^  as  the  property  mu3t  be 
^ep  to  have  vested  in  the  consignee  from  the  time  they  were  pu^on 
board  die  ship.    Brown  v.  Ho4gjson»  i  Camp.  36. 

7.  {f  by  the.  b^H  of  lading  of  «car^.  of  brandy  brought  into  the 
Laniffin  jpioch*  no  time  is  stipulated  within  which  it  shall  be  unload- 
ed, the  implied  contract  on  tne  part  of  the  consignee  is  to  discharge 
the  ship  in  the  usual  and  custoo^Ary  time  for  unloading  such  a  cargo, 
yg(h\c\k  IS  the  time  within  which  the  brandies  can  be  unloaded  in  Uie 
dpcks  into  the  bonded  warehouses*  Therefore,  the  consignee  is  not, 
under  these  circumstances,  liable  to  make  compensation  to  the  owner 
of  the  ship,  in  the  nature  of  a  demurrage,  for  any  4elay  occasioned 
b^  the  crowded  state  of  the  London  Docks^  although  the  cargo 
might  have  been  landed  sooner,  if  the  duties  had  been  inunec^atdy 
pam.    Purmester  v.  Hodgson,  2  Camp.  488. 

8.  A  bill  of  lading  si^d  by  the  captain^  stating  the  Mjf  to  be 
bound  to  the  port  of  destination  with  convoy,  amoun^ts  to  an  under- 
taking binding  on  the  owner^  that  the  ship  shall  sail  with  convoy. 
Sanderson  and  others  v.  Busher,  4  Camp.  54.  n.  (a.) 

9.  Where,  a  bill  of  lading  c^ goods  by  a  general  ship  delivei^le 
to  ordeiTy  contains  a  stipulation  that  the  goods  are.  to  be  taken  out 
in  a  certain  number  of  days  after  arrival,  or  to  pay  demurrage;  the 
indorsee  of  the  bill  of  lading  who  takes  out  the  goods  is  liable  for 
demurrage  from  the  expiration  of  the  lay  da3rs  calculated  from  the  ar- 
rival of  the  ship,  without  receiving  any  notice  of  that  evcAM. ' '  liar* 
man  v.  Clarke  and  others,  4  C^mp.  l$9.  ^"i 

10.  If  A,  has  an  equitable  title  to  goods  en  board  a  ship,  and^J9<, 
knowing  of  such  title>  gets  an  indorsement  of  the  biU  of  lading  he 
cannot  recover  such  goods  in  an  action  of  trover,  but  the  csf^fffii 
will  be  justified  in  delivering  the  goods  to  A.  Dick  v.  LuM^^ 
Peake,  189. 

11.  The  hondjide.  indorsee,  of  a  bill  of  lading,  for  value,  &c. 
Without  notice. dr  the  insolvenov  of  the  consignee,  or  of  any  other 
circumstance  which  in  fairness  ^nould  preclude  him  from  takine  the 
indorsement,  has  an  absolute  right,  to  the  goods,  although  he  Ekiew 
that  the  consignor  had  not  beei^  pfMd  for  tnem  in,  cash.  Cuming  v. 
Browui  \  Ca^p.  104*  180.  c 

12.  The 
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1^  Tlie  indorsemeDi  of  a  bill  of  lading,  wiibdut  ooBfeideraltoA, 
does  not  tvansfer  any  property  in  tjia  goods;  aod  therefore  the  meril 
indor^einent  of  a  bill  of  lading  by  t^e  consignor  to  an  agent,  td  an* 
thonye  him  to  stop  the  aoods  in  tr^in^u,  op^  account  of  his  ptin* 
cipal)  will  not  enable  such  agent  to  maintain  u»wmp$U  or  trover  fbi 
thie  goods  in  his  own  name.    Waring  V.  Cox,  1  Camp.  S6ft 

1ft.  Bjf  ^  bill  of  \s\di^y  goods  a^  K?-d?lW«rol»W  to  «/<  &  if  he 
shonl^  a^c^pt  an4  pay  a  biH  qf  es^change ;  if  apt,  to  the  holder  af  tha 
said  bill  of  exchange.  J.  jS.  accepts  tne  bill  of^exchaog^  and  irh 
docses  the  bill  of  Ming  for  a  val^aU^  cpnttdatatioq,  bitfr  does  pot 
pay  th^  bill  of  exchange  mvh^li  Avifi*  Bdi4  tb^t  upon  Ha  dishoaMP| 
the  property  of  the  goodp  vested  in  the  (udder  of  it,  and  thait  he  m^hl 
maintain' trover  for  the  goodc^  againf  t.  ttia  indovaae  of  the  biH  of  ladings 
Barrow  v.  Coles,  S  Camp.  92. 

BRICKMAKEH. 

An  action  cannot  be  inamtained  by  a  brioli«maker  fea  tfte  price  of  la  idiuioa  lo 
bftoka  whkAi  are  under  die  standard  dimenttoaa  vequiredby  statute  tiiest.i7Gfo<5. 
17  Geo*  S»  c.  42.  although   when  sold  they  were  selected  by  the  ^  ^^ 
puvchsMec  himaeU^  and  thev  wave  afterwards  used  bjr'him  m  building 
4  hpiMa»  without  nny  eompiaint  being  made  as  to  their  aiae  or  quality, 
Hmw  v.  Hodgson*  8  Camp.  14*7. 


n'     ■■  t  ■        }    '     ^'^yr-^fmr 


BRIDGE. 

A  particular  parish  was  bound  by  prescription  to  repair  an  old  Repairs  oft 
wooden  foot-bridge,  used  by  carriages  only  in  times  of  flood;  about 
40  years  ago  the  trustees  of  tfie  turnpike  road  built  on  the  same  site 
a  much  wider  bridge  of  brick,  which  nas  been  constantly  used  ever 
since,  by  all  carriages  passing  that  wa^ :  held»  that  to  an.  indictment 
against  the  county  for  not  repairing  this  bridge,  a  ^lea  that  the  parish 
had  immemorially  repaired,  and  still  ought  to  repair  the  said  bridge, 
was  not  supported  by  evidence  of  the  above  facts ;  and  that  the  bur- 
then or  repamng  the  new  bridge  must  be  borne  by  the  county  at  liurge. 
Bex  V.  L^abitants  of  Surry,  2  Camp.  ^55, 


Busrr. 

.  It  is  no  offen^  under  88  Geo.  S.  c.  71.,  passed  for  preventing  the  In  relatioo  to 
pirating  of  busts  and  other  figures,  made  and  published  by  statu-  *«  •»•  ssGe©.  a. 
.aries,  to  sell  a  pirated  cast  of  a  bust,  if  the  piracy  has  any  addition  to  ^. 
or  diminution  u-om  the  original ;  and  it  appears  to  be  U9  pffance  to 
make  a  pirated  cast,  as  if  it  is  a  perfect  Jhf:  simile  of  tho  original. 
Gahagan  v.  Cooper,  3  Camp.  111. 


CARRIER. 

1.  After  a  passenger  has  been  allowed  to  saa^  himself »  lie  mey>  Contract  wiih, 
insist  upon  the  chaise  proceedjog,  unless  he  refuses  to  pay  ib»  iuro 
on  demand.    Massiter  v.  Cooper^  4e  £sp«  C.  26Q. 


CAKHIER.  [Niii  Pinus 

equire  payment  of  the  (art  before  ^lomn^ 
dABsJter  V,  Cooper,  4  Esp.  C.  280.  . 
□either  been  booked  jor  warcbome^  bat 
Lt  once  from  bbe  vaggon,  the  earner  catiD»l 
irehouee-voom.  LaioSert  v.  RobiiUKHi,  1  Sap* 

of  wster-carrierB  is  dte  M^ae  witk  (bat!  of 
iVoprietors  of  tbe  Tcent  Navigation  t.  Wo^db 

rule  that  carriers  are  liable  for  danraan  to 
I  all  cases  but  two,  does  not  bold  wiu  pwh 
>  these,  therefore)  they  are  not  lisblet  iuue« 
iu:  own  negligence.      Aston  v.  Hearen  andl 

carrier  is  liable  for  the  loss  of  or  danage  ttf 

two,  iS|   that  otherwise  there  would  be  n^ 

tr ;  tbe  facilities  to  fraud  on  the  pwt  of^b* 

lud  the  practice  so  difficult  to  be  iatavtaij 

otiKX,  2Esp.C.  S3S. 

t  carrien  are  answerable  for  tbe  dwagyoc  toss 

'charge,  holds  without  any  other  exceptioB  thaik 

iccideot  baa  been  occasioned  by  the  act  of  Go^ 

ies;  therefore  in  tbe  case  where- clearly  tbayaui 

le  Proprietors  of  the  Trent  NaTigatioo  v.  Wood^ 

>r  of  a  stage  coach  Is  not  answerable  for  any  ^ 
^en  to  passengers  from  the  coach  being  ovef 
iccident.  Christie  v.  Griggs,  2  Camp.  79- 
1  is  delivered  to  a  carrier,  who  gives  a  receipt  fiic 
'  being  afterwards  lost,  the  carrier  cannot  set  ns, 
the  dog  was  not  properly  secured  when  deliTSMo. 
to.  him.    Stuart  r.  Crawley,  2  Starkie,  32S. 

10.  tlie  proprietor  of  a  stage-coach  is  answerable  for  the  oe^- 
gence  of  th^  driver,  from  the  usual  place  of  taking  up  pansmgani 
not  only  till  the  coach  arrives  at  its  place  of  destination,  but  dUtha 
pBEsengers  are  there'  sa&ly  set  down.  Dudley  v.  Smith,  1  Camp.  167. 

11.  The  liability  of  the  carman  ceases,  and  that  «f  the  warelit>UB»<' 
ntan  begins,  on  i^iplying  the  crane  to  the  goods ;  whatever  is  aAtm 
wards  done  by  the  carman  is  do^  as  the  agent  of  the  warehoutenilgi. 
Thomas  and  another  v.  Day,  4  Esp.  C.  262. 

12.  A  common  carrier  cannot,  by  notice,  exonerate  hinudf  %M' 
liability  for  losses  for  which  by  law  he  is  respoiuibte.  Hide  v.  Zhe| 
Trent  and  Mersey  Navigation  Company,  1  Esp,  N.  P.  C.  36. 

'13.  A  carrier  may  not  only  limit,  he  may  exclude  all  lespoosihilityv 

by  notice.     Mavlng  v.  Todd  and  others,  1  Starkie,  72.  ■■^ 

li.  A  carrier  who  restricts  his  liability,  is,  ootwlthatai^iBf^,.  Mp. 

sweroble  in  cases  of  negligence,  the  degree  of  which  is  a  qtMs^smit^ 

fact  for  the  jury.    Smith  v.  Home,  1  Holt,  64S.  .        / 

15.  Hie  luggage  of  passengers  is  "  goocU,"  within  the  atdvption-; 
claimed  by  iJie  common  notice  of  coatA  pri^rietors.  Clark.  r.^Hqi^ ' 
4  Esp.  C.  177.  

16.  A  carrier  places  a  board  in  his  office,  giving  notice  that'he 
uritl  not,l>e  answerable  for  jewels,  however  small  their  valusi.  ualeM' 
entered  as  such ;  but  circulates  band-bills,  stating  generally  thache. 
will  not  be  answerable  for  any  article  above  the  value  of  .5Ji.  vnless 
ent«re<l  as  such :  he  is  answerable  for  the  loss  of  jewels  not  cntered 
w  8ucb,  if  under  the  value  of  St.    Cobdcn  v.  Bolton,  2  Camp.  108. 

17  17. 1' 


DioEsT.]  CARRIER.  |gf 

17.  It  u  not  auffideit  notice  to  limit  the  co  ._ 
of  8  durier,  for  him  to  paste  upon  the  door  <  "'  ■  fi' 
are  received  and  delivered,  a  bill  blazoning  » 
ecmvennce,  and  stating  in  small  character!  : 

Ibe  will  Dot  be  answerable  for  goods  above 
entO'ed  as  >ach  and  paid  for  accordinglj,     B 

18.  If  a  earner  receive  gooda  at  a  distance  frot 
dboharged  from  his  commonJaw  liability,  be  a 
special  terms  on  which  he  deals  were  commnnici 
«r  the  goods  through  some  other  medium  than  a ) 
the  office  j  and  that,  to  be  of  any  avail,  must  be 
ractera  that  a  person  delivering  goods  at  the  office 
it  without  gross  negligence.     Clayton  v.  Hunt,  3  i 

19.  A  notice  by  carriers,  that  they  will  not  be 
goods  above  the  value  of  SI.,  unless  the  value  1 
premium  paid  above  the  common  carriage,  does  t 
irttlch,  firoBB  their  bulk  and  appearance)  must  be 
tiMnMcifiad  value.    Beck  and  others  v.  Evans  ani 

S67.  ,  

SO.  Notwithstanding  a  notice  hy  carriei 
■  'e  for  goods  of  a  particular  descr 


M^  "  unless  specified  and  paid  for  as  such  wl 
Aey  are  liable  for  damage  done  to  an  at 
much  above  the  value  of  5f.,  although  nal 


ddivertd,  their  book.keeper  having  been  tl 
aad  desired  to  charge  what  he  pleased,  whi 
Tided  it  was  taken  care  of.    'Wtlson  v.  Preo! 

21.  The  usual  notice  given  by  carriers  e: 
IMnlHy  for  the  loss  of  goods  ab<>ve  the  vali 
pvarance  of  the  goods  necessarily  indicates 
vUoe.    Down  v.  FVomont,  4  Camp.  40. 

22.  Notice  to  the  vendor  (^  soods  that  the'carrier'by  wb<wne 
Mbds  them  limits  his  responsibUity,  is  equivalent  to  notice  to  the. 
wdee  who  db-ects  them  to  be  sent.  Maving  V.  Todd  and  otbers. 
iSlarkie,  73.  ...  \V    -  - 

>'83.  A  carrier  who  gives  two  notices  limiting  his  r^ponsjlHlitK  is 
boaad  by  that  wUch  is  least  "ben^cial  to  himseIC  Muno  y, 'Ktlcei, 
ud'teotber;  S  Starkie,  8S5.  ^^ 

r9(t  A  earrier,  in  ordier  to  avail  hinu^  of  a ' 


ntonsibility,  must  bring  notice  of  bis  iotendon 
tn-Mi^V'>  notice  stock  up  in  the  office  is  I 
pMlty«u>iufllread.  Dudiri  Wlhn  and  others 
25.  Thoiwh  ^  idwrrier  may,  by  law,  limit  his  r 
ofttterMu'lntiitMiotaBon  fats  general  lisbiHty, 
mmi  of  his  joufney,  v^'not  attach  upon  the 
iBWrmwHlCpfacCs  #here  no  such  notice  ii  giv 

S6.  A  notice  by  earners  that  they  will 
gO0^«b«*fe'tfc«'iwue  of  Sl„  wdeSB  enterC 
oipiin^y,'' af^es  ov  goo<B 'wMdi,  from  th 
to  exceed  the  spe '" 

lawiar  domtige  «f  goods,  i 

pliM  with,  pTMectB  them  as  well  a^nst  a 

aa-accidental  loss.    Covmgton  v.  willan, 


pues  w  gems  -wntcn,  irom  ta 
specifira  value.  Thorogood 
Wta  can-iers  that  they  Will  i 
e  «f  goods,  unless  the  term 


4d6  CHANCEHY.  [Nisi'  Peics 

Negligence.  M.  T^t  proptietors  of  a  tnaQ  coach  are  answerable  tot  a&y  in- 

tttry  happening  to  a  passenger  through  the  negligence  df  their  dnver. 
white  ▼•  Boulton,  Peake,  81. 

i9.  A  driver  is  not  bound  to  keep  on  what  is  termed  his  proper 
ftide  of  the  road,  unless  other  vehicles  are  passing ;  therefore,  if  an 
accident  happcins  when  on  the  other  side,  it  is  not  therefore  the 
result  of  nesligence.  Aston  v.  Heaven  and  another,  2  Esp^C.  533. 
SO.  The  driver  of  a  stage  coach,  before  passing  throuj?h  any  place 
that  is  dangerous,  is  bound  to  hiforni  the  passengers  of  the  fun  ex- 
tent of  the  danger ;  and  if  he  proceeds  without  giving  them  this  in* 
ferteation,  the  proprietor  is  hable  for  any  injury  they  may  thereby 
Su^r,  which  thev  might  have  escaped  by  alighting.  1  C^mp.  l&J. 
di.  If,  througn  the  default  of  a  coach  proprietor  itt  neglecting  to 
provide  proper  meaoos  of  convevance,  a  passenger  be  placed  in  so 
perilous  a  sitnation  as  to  render  it  pruderit  for  him  to  leap  ^oni  the 
coach,  tdier^bt  his  leg  i6  broken,  the  proprietor  will  be  responsible 
In  damages,  alurough  the  coach  was  not  actually  overturned.  Jooel 
y.  Boyce,  1  Starkie,  498. 

'  d!2.  If,  when  danger  occurs,  the  driver  of  a  stUge-co'ach  does  not 
take  the  safest  course,  the  coach-owner  is  responsible  for  the  mis- 
chief which  ensues.    Jackson  v.  Tollett,  2  Starkie,  37. 

Collateral  mat-       S3.  Where  a  person  in  the  country  gives  an  order  to  a  tradesman 

^*"-  in  lA>ndon,  with  idiom  he  has  been  m  the  habit  of  dealing,  to  send 

him  down  more  goods  by  a  particular  coach,  apd  at  the  office  of  tbis 
tbach  there  is  a  notice  stuck  up,  intimating  that  the  proprietors  will 
Tiot  be  answerable  for  goods  above  the  viuue  of  SL  unless  insured, 
ft  is  enough  for  the  vendor  to  deliver  the  soods  ordered  at  this  office, 
although  they  be  above  the  value  of  5?.,  tvithout  insuring  them, 
unless  ne  has  insured  fot  the  purchaser  in  former  instaiices.  Ot/hsj 
V.  Tutt,  S  Camp.  I2d. 

Suit.  34.  If  the  co&si^or  of  goods  deliver  them  to  a  particulai'  csrriet 

by  order  of  a  consignee,  and  thev  are  idtten^ards  h>8t,  the  consigDee 
titot  sue  the  carrier,  notwithstandinWhe  consigntlr  paid  the  booking. 
Dawes  V,  Peck,  3  Esp.  C.  12.;  8  T.  11.  330. 

35.  A  parcel  delivered  to  the  driver  of  a  stage-coach  to  he  carried 
is  lost ;  the  master  and  not  the  servant  is  responsible.  Williams  t. 
Cranston,  i  Starkie,  82. 


CtlANCEllY. 

Issue. 

][..The  pWm^ may  be  nonsajtod  in  an  Asaue  oat  of  «fainoerf, 
Mastor*s  report,  «8  well  as  in  ddier  cases.    Bartieav.  Headley,  1  Caaip^  16iw 

2.  Tbe  report  of  a  master  in  chancery,  ctercidinff  agaiast  a  •dsii^ 
does  not  predode  the  daimant  from  suing  at  Taw.     Le  Sagev* 

Coats.  GdussmsdEcr  and  others,  1  Bsp.  N.  P.  C.  187. 

3.  The  court  of  Chancery  will  make  one  who,  by  a  formd  ob- 
jection, defeats  atn  action  broogbt  vnder  its  order,  pay^  the  co^* 
Wrey  v.  BaiNris,  Peake,  ^69. 

4.  Costs  paid  to  a  deifendant  ia  equity,  ovriit  lb  be  «llo««d  to  tbe 
plaindfT  in  Ms  costs  at  Um.    Cotnme  sejfUej  Ormut  v.  Jtfckson,  Peaks, 


CHARTER- 


Digest.]  (    491    ) 

CHARTER-PARTY. 

1.  A  provision  in  a  diart«r*party  f^r  demurrage  aft  irj^cified  pot%8,  Construction, 
cannot  by  construction  be  extended  to  other  pottik.    Marskidl  v.  De 

la  Torre,  1  Esp.  C.  367. 

2.  By  a  chai^r-party  bet^e^  Cbe  plairitilt',  the  caplaiii  ^  a  dhip, 
and  the  defendant's  agent  abroad,  for  the  tattisge  of  timber  ^m 
Riga  to  Portsmouth,  at  a  stipulated  rate  per  load,  the  former  bound 
Mmself,  after  reedvSng  his  c»rgo  on  board,  to  indl  ^th  the  first 
favourable  wind  direct  to  the  port  of  Portsmouth,  The  8hi]p, 
however,  unnecessarily  entered  the  harbour  of  Copenhagen,  where 
she  was  detained  several  weeks,  by  tneans  whereof  thei  defendant 
was  put  to  a  considerable  expence,  in  having  fresh  insurances  doae 
upon  her  cargo.  In  an  action  of  indebitatus  assumpsit  for  th^ 
freight,  held,  that  the  plaintiff's  covenant  to  sail  direct  to  Ports* 
mouth  was  not  a  condition  precedent ;  and  that  the  deviation  could 
not  be  given  in  evidence,  either  as  a  bar  to  the  action,  or  to  dimiais]^ 
die  damages.    Boumman  v.  Tooke,  1  Camp.  377. 

3.  If,  by  reason  of  the  crowded  state  of  the  London  Docks,  ^ 
ship  is  detuned  there  before  she  can  be  unloaded,  a  longo*  time 
than  is  allowed  for  that  purpose  by  the  terms  of  the  chatter-party,  the  * 
freighter  is  liable  for  this  detention  to  the  owner  of  the  ship.  Ra!ndall 
y.  Lynch,  2  Camp.  352. 

4.  If  by  a  charter'-party  leave  is  given  to  detain  the  ship  a  certain 
number  of  days  for  the  purpose  of  discharging  her  cargo,  this 
fltoounts  to  a  covenant  on  the  part  of  the  freighter,  that  he  will  not 
detain  her  longer.    Randall  ▼.  Lyndi,  2  Camp.  35i6. 

5.  Where  the  diarteter  of  a  ^hSp  to  Jamaica  and  back  covcfnanted 
to  load  her  there  with  a  complete  c&rgo  of  sugar,  and  to  pay 
flr«igfat  for  the  same  at  ihe  rate  ik  lOs.  6d.  per  cwt.,  and  his  agent  at 
Jamaica  tendered  a  complete  cargo  to  the  captafo,  but  insisted 
on  his  Mgning  bills  of  lading  ^  it  at  lOr.  pefr  cwt.,  whidi  the  cap- 
tain refill  to  do:  held,  thiit  the  Charterer  was  liable  for  dead 
freight.     Hyide  ▼.  Wmis,  3  Camp.  202. 

6.  Where  a  ship  iHras  A'eighted  to  ^  in  ballast  to  Jamaica^  and 
bring  home  a  cargo  from  thence,  and  the  freighter  undertook  to 
provide  a  ibll  careo  for  her,  ih  time  for  llie  July  convoy,  provided 
]die  arrived  dut  and  was  ready  by  the  2!9Ch  June  :  held,  that  as  she 
did  not  &rHve  out  till  after  the  25th  June^  the  freighted  Was  eiftirely 
discharged  frotn  his  contvtfct  t6  furtdsh  a*  eargo.  Smidfoi^  v.  Higgisi, 
3  Cai^  385. 

^.  Where  the  charterer  ^f  a  ship  for  a  voyage  to  Tobago  &id  back 
ooventoted'to  Idad  afid  displitdi  ber  in  time  to  join  the  cofnvoy  that 
ahould  be  appointed  to  sail  from  the  West  Indies  on  die  1st  of  Au* 
gustf  held,  that  he  was  liable  for  not  having  loaded  and  di^tehed 
her  1>y  the  22d  df  Jte/y,  the  day  the  West  India  convoy  passed  the 
island  of  TobagOy  although  he  offered  to  kmd  her  with  a  complete 
cai-go  if  she  %6ttld  stop  a  ft^  days  longer.  Thotupsoii  ▼.  i^glis  and 
otherts,  3  €amp.  428. 

8.  A  ship  Was  described  In  a  memorandum  for  charter  as  ''  the 
Swedish  ship  or  vessel  called  the  Maria.'*  In  fact,  she  was  British 
built  and  had  a  British  register,  but  she  had  a  complete  set  of 
Swedish  papers  and  a  treasury  licence  to  sail  as  a  Swedish  ship,  which 
particulars  were  known  to  the  freighter:  held,  that  in  an  action 
against  him  for  not  loading  and  dispatching  the  ship  according  to 

the 


4M  CHARTER-PARTY.  [Nisi  Hm 

die  nmenuiduiii  For  eharteTy  he  eoaM  sot  set  op  as  a  defence  that 
•he «ra» in  paiat  of  fittt  a  BrJMdl  end  not  e  ;Am«£m  HeosseT. 

Mhfefap  9  Ottrnp.  47iB» 

§»  Whcte  hy  a  flhteTijparty  the  freighter  covenanted  to  pmidc 
telh^  akop  a^niU  a»d  eonqilele  caigo  condating  of  tapper,  tallow, 
and  Idjiji,  or  othar  gooda,  on  which  separate  rates  of  might  were 
to  ha  paid :  heidt  tfiit  having  auppHed  her  with  as  large  a  quantitj 
of  4alloiF  and  hides  «•  she  chose  to  take  onlxiarfly  he  i^  not  bound 
la  tMwvide  anjr  aadpar,  ahhoagh  lor  lUe  want  of  it  the  ship  was 
aN%ed  so  keep  in  ker  hattasty  and  dad  not  make  so  advantageous  a 
ifrn%ht  aa aha  alhai wise  would  have  done.  Moorsoq  v.  Fsge,  4iCa]np* 
10ft. 

lA  Uadavnoovoaant  hi  a  charter-party  to  pay  freight  on  akina 
by  IIm  pounds  wet  weiffht»  at  the  king's  beam,  freiffht  is  dae  on  the 
aartaida  $lkkm  an  wMdt  mepada^ges  are  contained.  MooraonT.Page, 
ACanap^lOS. 

IL  Where  there  Is  a  diarter-party  covenanting  for  parent  of 
fifoidtt  on  a  ri^it  and  tme  deliveiy  of  the  goods  at  a  foreign  porti 
the  firaighter  is  not  dBscbarged  by  the  master  there  taking  mm  the 
ifajghtsr's  asent,  who  was  furnished  with  funds  to  pay  him  the 
fraq^  a  Mu  of  exdiange  open  a  third  personi  by  whom  it  ia  ac- 
aseptadf  if  the  bill  is  not  duly  honocu'ed,  although  the  agent  fait 
wHh  At  aosoont  of  the  fire^ht  in  his  hands;  unless  the  master  had 
Ihe  offer  oitL  cash  payment,  and  preferred  the  bill  for  his  own  con- 
veakuce*   Marsh  t*  redder  and  others,  4  Camp.  857.;  S.C.  1  Holt, 

IS.  Where  Aere  is  a  stioulation  in  a  charter-party  that  a  certain 
tmmber  of  mnniiw  days  snail  be  allowed  for  loading  the  ship,  the 
IMghtM'  is  liahle  ror  her  subsequent  detention  for  that  purpoae,  al- 
though the  loading  of  her  within  the  specified  time  was  rendered 
ImpiMsible  by  ice  in  the  river  where  die  lay;  but  after  her  loading 
is  coDsplete^  he  is^  not  liahle  for  any  delay  that  may  arise  in  dls- 

Kching  her,  occasioned  by  the  accidental  impoasibility  of  d>tainiog 
clearances.    Barrett  v.  Dutton  and  another,  4  Camp.  3S3. 

15.  Where  by  a  charter-party  of  affireightment  the  owner  of  the 
sUp  covenants  that  she  shall  be  fumishS  toith  every  tkit^  needful 
mw  neces9atyjar  the  wf^agef  he  is  bound  to  furnish  her  not  only 
with  i^l  documents  required  by  the  law  of  tiUs  country,  but  such  as 
are  required  on  her  immediate  adniission  into  the  foreign  port  men- 
tioned in  the  charter-party ;  tiberefore,  where  by  audi  a  charter^ 
party  a  ship  was  let  to  freight  for  a  voyage  to  Sardinia  and  back, 
hek(,  that  the  owner  was  liable  for  not  furnishing  her  with  a  bill  of 
health,  without  which,  by  the  law  of  SarHma,  die  could  not  be 
admitted  into  port  before  perfonning  quarantine.  Levy  v.  Costerton, 

4  0an^S89k$  &C«18tarkie,21S.;  S.C.  lHolt,167. 

14.  And  is  therefore  bound  to  provide  a  bill  of  healA,  if  it  be 
essential  to.  the  performance  of  the  voyage,  within  «  reasoBaUe  time, 
within  the  intention  of  t^e  parties.  Levy  v.  Costaton,  1  Starkie,  21i. 

1&  Under  a  covenant  in  a'  charter-oarty  that  Ae  dhip  sbaU  be 
provided  with  eVeiy  thing  ne^fol  ana  necessary  for  the  yaysg^, 
the  owner  is  bound.to  provide  the  pvoper  documents  as  well  as  ae- 
cessaries  for  the  ship  itsel£    Levey  v.  Costertoa,  1  SaarUe,  SIS. 

16.  In  an  action  by  the  owner  against  the  freighter  d  a  chartered 
ahip  for  not  siipplying,a  cargo  according  to  the  terms  of  the  diartar- 
party,  the  &ei|ghter  cannot  insist  upon  the  precise  burthen  slated  in 
the.  charter-party.    Tliomas  v.  Claike  and  Todd,  2  Starfcie,  452. 

17.  In 


\ 


% 
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1  •  • 

17*  In  ail  aclion  of  coveaant  on  g  charter-f  arly,  in  vhrah  the  dtftt  ' 
fbndant  covenanted  that  the  vessel  should  be  auflciefltlvAroisiit'^l    - 
with  every  thing  necetsaty  and  M^klfal  iw  lh«.  voyage  -m-quMiofl;  ^ 
which  was  to  Cagliariin  Sardinian  ^ld|  that  tt  wat  her  duty  to  hive<^i 
a  blO  of  healtli  on  board ;  and  the  plaintiff  having  bosa*  put  to  gnititi 
inconyenieoce  and  expence  on  aoconnt  of  tM  ship  not  beit>g  pi#-bj 
videa  with  such  document,  that  the  defendant  was  rei|>dnaiMe  Tur'^Q 
thp  llpss  occasioned  therebv.    Levy  v.  Costcfrton,  1  Ho&t»il67*     ***i  *'i 

IS,  ^.charters  a  vessel  and  covenants  to  m^lyM  full  and  kaS^ '  \ 
ciejcit  cargo  of  certain  commodities  (describing  mem)  and^  amoii|^'  ^1 
others,  of  cotton;  the  freight  of  which  waa^to  be  paid  for  at  certaa9t>l 
pricef  i>er  lb.  for  round  bales,  and  different  prieea  tor  square  or.roiill> 

Sre^se^  bales.    He  furnishes  a  cargo  of  eompreseed  bales  of  ootMb,  ;*! 
ut  neglects  to  have  the  cotton  re^ompre$sedf  according  io  the  ustoge  *  >   ' 
of  the  trade  and  the  custom  of  the  country  whence  it  was  i&fporteip  ^ 
In.  consequence  of  this    omission  the  vessel  has  not  a  full  and 
Bufficient  cargo,  as  estimated  upon  the  bales  if  they  liad    beei^''* 
re'canmressedf  though  her  cargo  would  have  been  full  and  Suii-  x< 
cient  if  the*cotton  had  been  stowed  only  in  a  cwnpr^ssed  state4  Helt^^  ^\ 
that  Am  was  liable  for  dead  freight,  and  that  it  was  his  duly  to  havo  -*< 
furnished  the  cotton  inre'Compressed  bales,  notwithstanding  the  worda- 
of  the  charfy  party.    Benson  v.  Schneider  and  otheni,  1  Holt»  4fl^y    « 

19.  Where  the  ship  owner's  claim  against  the  freighter  is  for  form  of   Ac- 
damages  for  occasioning  the  seizure  and  detrition  of  lus  Ship  fnwi  ^km. 

the  cargo  not  having  been  properly  documented,  he  cannot  recover^  ; 
under  a  count  in  awimpsU  for  demurrage.    Harrison  v.  WUsofii 
fiE8p.C.709. 

20.  Even  admitting  that  a  simple  agreement  by  the  ship-owner  to  Pleadiiigi. 
enlarge  the  time  for  discharging  the  cargo  beyond  that  allowed  by  a  • 
charter-party  under  seal,  is  a  defence  to  covenant  thereon  for  demur-  * 
rage,  it  must  be  specially  pleaded.    Ratcliff  V.  Pembertoo,  1  Esp^ 

N.  P.  C.  35.  ' 


CLERGY. 

Where  an  incumbent  is  prevented  residing  at  his  living  by  the  un-  Kon-seiidtnot. 
heaUhiness  of  the  place,  he  is  not  liable  to  the  penalties  for  non* 
residonce.    Scammell  v^  Willett,  5  Esp.  C.  29. 


COMPOSITION. 


1.  A  clause  in'  a  composition  deed,  that  unless  certain  creditors'  CoattiaeiioB. 
aiga  it  shall  be  void,  is  satisfied^  by  their  accepting  the  conipoiitfon  on 
security  for  it  without  actual  signature.    Jolly  and  another  v.  Wallis, 
SEap.C.32a. 

&  If  •  creditor  look  over  a  deed  of  composition  proposed  by  Jiis  Aacatto. 
debtor*  and  send  a  letter  to  the  debtor's  attorney  expressing  his  ap-   • 
probation  of  it,  and  other  creditors  afterwards  execute  the  deed,  h€  * 
cazuiot  afterwwds  refuae  to  execute  and  maintain  an  action.    Butier 
▼.  Rhodes,  Peake,  2S6. 

S.  ▲  creditor  at  whose  instance  the  debtor  baa  assigned  his  estate 
in  trust  for  all-  his  creditors,  is  thereby  esu^pped  tkim  aoii^fbr  bia'  : 
demand,  thou^  he  refuses  to  come  in  under  the  deed.    Butler  r. 
Rhodes,  1  Esp.  C.  236. 

Vol.  V,  K  k  ♦.  Where 
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4p.  Wbera  a  maa**  crediton  agree  to  take  a  cowjieBtkneiithBr 
reflective  debit,  to  be  secured  pertly  by  the  aco^tancei of  adurd 
penon»  and  partly  by  hit  own  notety  and  to  execute  a  cempoutkNi 
deed  ooDtainmg  a  clause  of  release^  he  cannot  be  sued  for  the  od- 
ginal  debt  due  to  a  creditor  who  had  promiBod  to  come  in  under  dw 
agreement,  to  whom  the  acceptances  and  notes  were  regukrly  ten- 
deredy  and  who  refused  to  execute  the  con^position  deed  after  it  had 
been  executed  by  all  the  other  creditors.     Bradley  v.  Gregory, 

2  Camp.  S83. 

Iti  effect  5*  A  creditor  by  cominc  in  with  others  under  a  deed  of  connMii- 

tioa,  relinquishes  his  whote  demand  acainst  the  d^tor,  thou^  he 
prove  a  part  only,  and  though  the  residue,  being  bills  of  excbmgc^ 
were  not  then  due,  unless  it  was  understood  and  agreed  by  the 
others  that  lie  shoudd  retain  his  claim  for  the  residue.  Hohnerv. 
Viner,  1  Esp.N.P.C.  132. 

6.  If  under  an  agreement  between  a  debtor  and  his  creditor  to  take 
half  the  demand  in  ready  money,  and  a  note  for  the  oidter  half  pajable 
at  a  future  day,  the  creditor  receives  the  money ;  he  cannot  sue  ihe 
debtor  for  nonpayment  oi  the  other  half  before  the  time  has  ezpini 
notwithstanding  he  refuses  to  give  the  note  or  gives  an  unstaiaape^ 
one,  without  first  returning  the  money,  and  ther^y  rescinding  the 
agreement  in  toio*    Swears  v.  Wells,  1  £sp.  C.  SI7. 

?•  A  man*8  creditors  enter  into  an  agreement  with  him  not  ander 
seal,  to  take  2(V.  per  cent,  upon  their  respective  debts,  in  satisfitctioB 
of  the  whole;  lo/.  per  cent,  to  be  paid  witnin  a  month*  and  the  remaiB* 
ing  10/.  per  cent,  to  be  secured  by  the  acceptances  of  a  third  pens 
at  five  and  nine  months.  .  Tb^  composition  is  paid  pursuant  to  the 
agreement.  A  creditor  having  received  the  compotttioo,  ctniiot 
anerwards  bring  an  action  for  Uie  residue  of  his  debt.  Steiimum  t. 
Magnus,  2  Camp.  124. 

S.  A  man  being  embarrassed  in  his  circumstances,  all  his  creditor! 
sign  an  agreement  to  give  him  time  for  the  payment  of  their  respect- 
ive demands  by  instalments,  and  to  take  his  promissory  notes  for  the 
amount.  This  agreement  is  binding  upon  each  of  them,  the  signing 
of  the  others  being  a  sufBicient  consideration,  and  they  canot  sue  for 
their  original  cause  of  action,  without  proving  that  the  agreement  has 
been  broken  on  the  part  of  the  debtor.     Boothbey  v.  Sowden, 

3  Camp.  175. 

9.  The  creditors  of  A.^  in  consideration  of  his  assignment  of  sllhi> 
stock  in  trade  and  book  debts  to  a  trustee  for  the  benefit  of  his  cre- 
ditors, agree  to  execute  releases  as  soon  \b  the  property  shall  realize 
the  sum  of  238/.  This  agreement  on  the  part  of  die  creditors  doec 
not  suspend  dieir  right  of  action  against  A.y  although  they  have 
taken  security  from  a  purchaser  of  the  stock  in  trade  for  the  sum  of 
^23/.     Wiglesworth  v.  "White  and  wife,  1  Starkie,  218. 

10.  A.  a  creditor  of  B.  executes  a  composition  deed  without  spe- 
cifying the  amount  of  his  demand,  he  thereby  binds  himself  to  the 
extent  of  his  claim,  although  the  terms  of  the  deed  are  to  take  the 
conmosition  for  the  sums  set  opposite  to  the  respective  names  of  the 
creditors  who  execute  the  deea.    Hacchy  v.  Wall,  2  $ts^kie,  195. 

11.  If  one  creditor  by  undertaking  to  discharge  his  debtor,  ipduce 
another  creditor  to  discharge  tliat  debtor  on  receivii^  a  compodtioD 
for  his  debt,  he  cannot  afterwards  recover  from  that  debtor.  Wood 
V.  Roberts,  2  Starkie  417. 

Collateral  en-         1^*  By  a  deed  of  composition  between  a  trader  and  his  credtor8,itvij 

figwMiit*.         agreed,  that  the  trader  should  give  them  his  bills  accepted  by  a  friead 

for 
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f<Mr  lOif.  IB  the  pvinid,  paydile  in  cdrtiiiii  portiofis  al  fix^  pettedk,  aid 
his  own  pronrfttory  ootes  for  the  ftmaiiiiBg  Ss^,  and  that  the  creditora 
should  be  at  liberty  to  take  his  own  notes  only  for  their  full  demands 
if  they  pleased.  One  of  the  creditors  who  signed  the  deed  took  biUtf 
from  the  debtor  accepted  by  his  friend  for  the  whole  15^.  in  th6. 
pound,  payalrie  at  the  same  respective  times  as  the  bills  agreed  to  be 
given  by  the  deed  of  composition.  Held,  that  the  transaction'  was' 
valid,  since  the  creditor  dia  not  receive  by  it  more  than  the  others. 
Peize  V.  Randall,  1  Esp.  C.  224;  S.  C.  6  T.  R.  146. 

IS.  The  plaintiiFhaving  guaranteed  the  responsibility  of  the  defend- 
ant to  ^.,  the  latter  refused  to  join  in  a  deed  of  composition  releas- 
ing the  defendant,  till  the  plaintiff  has  undertaken  to  pay  him  the  full  .. 
amount  of  his  d^t ;  the  plaintiff  having  paid  to  A.  the  diflbrence 
between  the  composition  and  his  debt,  draws  a  bill  on  the  defendant, 
(which  the  latter  accepts)  in  order  to  reimburse  himself.  The  plam- 
tiff  cannot  recorer  on  this  bill  against  llie  defendant.  Bryatit  v.  Chris- 
tie, 1  Starkie,  329. 


CONFIRMATION. 


If  a  tenant  for  life  under  a  limited  power  of  leasing  grant  a  lease  Of  lease  hj  t«- 
exceeding  his  power,  the  lease  is  void  as  against  the  remainder  man,  "*"*  ^^  ^•• 
and  not  capable  of  confirmation  by  him.  But  if  the  remainder  man 
accept  rent,  as  rent,  after  the  death  of  the  tenant  for  life,  it  is  an  ad^ 
mission  that  the  party  is  his  tenant,  and  entitles  him  to  notice  to  quit. 
Doe,  ex  dem.  Martin  and  another  v.  Watts,  2  Esp.  C.  501 ;  S.  C 
7  T.  R.  83. 


CONSTABLE. 

1.  Since  the  office  of  constable  may  be  served  by  deputy,  an  officer  Exonptionfinoni 
whose  duty  reouires  his  personal  attendance  is  not  exempt.     Rex  v.'  office. 
Wood,  1  Esp.  C.  859. 

2.  A  member  of  the  Barbers'  Company  in  the  city  of  London  is 
not  exempted  from  serving  the  office  of  constable.  Rex  v.  Chappell 
S  Camp.  91. 

3.  A  constable  of  his  own  authority  may  arrest  one  who  in  his  view  Arrest  by. 
haa  committed  a  breach  of  the  peace.  But  if  an  offence  ha[5  been  com- 
mitted out  of  his  sight,  he  cannot  arrest  unless  it  amounts  to  a 
felony,  or  a  felony  appears  from  the  statement  likely  to  ensue,^ 
Cpupy  V.  He;iley  and  others,  2  Esp.  C.  540. 

4.  A  constable  is  justified  in  committing  on  a  charge  of  felony, 
though  it  prove  unfounded.    White  v.  Taylor  and  another,  4  Esp.  C. 

90. 

..  5.  A  peace-pfficermay  justify  talcing  a  person  into  custody  charged 

with  a  felony,  although  no  felony  was  committed.  Hobbs  v.  Brans- 
comb  and  oth^s,  3  Campbell,  420.  vide  eiiam  M*Clougham  v.  Clay- 
ton and  another,  1  Holt,  478.  and  the  note  annexed  to  that  case.  ^ 

o.  Semblcy  A  constable  is  not  justified  in  apprehending  and  im- 
nrisoning  a  person  on  suspicion  of  having  received  stolen  goods  on 
tfie  mere  assertion  of  the  principal  felons.  Isaacs  v.  Brand  and  others, 

J^5tarkie,  167. 

7.  Constables  and  surveyors  appointed  under  the  Shadwell  Pohce 
Act,  39  and  40  Geo.  S.  c.  87-  cannot,  without  a  special  warrant, 
take  a  party  into  custody.  Rex  v.  Lawson  and  others,  3  Esp.  C.26^. 

K  k  3  8.  A 


d  v«  » 


.405 
Bftitby. 

Eitentofhii 
re^pooiibility. 

AsiiitaDt  to. 


CONTRAOT. 


[Nisk  Puvt 


Sttit. 


Expi 


Implied. 


^  A  coDSUble  bM  no  aiUhori^  to  bail  -an  ofSsndtr  whim  he  has 
takfla  up.    Htfdjr. V,  Murpby  and  another,  1  Esp.  C  295. 

Sl  Omcecft  having  seized  goods  under  a  magistrate's  warrant  are 
not  liable  for  any  inquiry  to  uem  after  they  have  been  delivered  into 
tbd  offices^    Price  v.  Messenger  and  another^  8  Esp.  C.  97. 

10.  If  A.  obtains  a  warrant  against  B.  directed  to  C.  and  Z>. » 
,  constables,  and  voluntarily  assists  >tbeni  in  ezocuting  it,  to  tre^us 
M^d  false  imprisonment  brought  by  B.  against  the  three  othersy  A.  as 
t.w#)l  OS  C*  and  />#  may  plead  the  general  issue,  and  give  the  special 

.flialAer  in  ^videnoe.    Nathan  v.  C<men  and  others,  8  Camp.  257. 

11.  Held,  that  a  constable  is  not  entitled  to  notice  (faction  uzkder 
.  .Stflit#te'i{4  Geo*  2.««  4i.  s.  S*  where  he  had  no  authority  to  interfere, 

hffH  i0faiy  iwhere  bei^g  authorised  to  act  he  executes  the  authority  b 

an  improper  manner  or  eaiceeds  it.    Alcock  v.  Andrewsi  2  £^.  C 

aw*  n- 

. .  12-  If  an  officer  seize  goods  in  obedience  to  the  warrant  of  a  magis- 
.  «trate»  whether  that  warrant  be  legal  or  not,  he  cannot  be  sued  without 
^^ipfevious  demand  of  a  copy  ancT perusal  of  the  warrant  accordiiigto 
ja|atAUe>  24  Geo»  5L  c  44«    Price  v.  Messenger  and  another,  3  £fip.C. 

96;  S.C.  2B.&P.158. 
,y  ^  i^v  A  constable  is  protected  by  the  statute  24  Geo.  2.  c«  44.  i)nly 
^iriieor  acting  under  the  warrant  of  a  magistrate*    Posttethwaite  r. 

Gibson  and  another,  3  Esp.  C.  226. 

14.  A  constable  who  imprisons  a  person  on  suspicion  of  fekwr 
.withi^ut  any  reasonable  grounds,  of  his  own  authonty,  without  aof 
warrant  or  charge  from  any  other  person,  is  within  the  statute  21  J.  1* 
c«  18«  which  requires  the  venue  to  be  laid  in  the  proper  coun^.  Ui 
private  person  act  in  such  case  in  aid  of  the  constable,  and  upon  lv£ 
cjMnmand,  he  also  is  within  the  statute,  otherwise,  if  he  be  the  priiae 
mover  and  act  as  a  principal  in  the  transaction.  Statght  v.  Gee, 
2  Starkie,  445. 

15.  In  an  action  of  trespass  for  false  imprisonment,  a  constable 
qaay  justify  under  the  general  issue,  though  he  acted  without  a  var- 
iant, provided  there  were  a  reasonsible  charge  of  feloi^y  made;  a)- 
though  he  afterwards  discharge  the  prisoner  without  taking  him  be- 
fore a  magistrate ;  and  although  it  ahould  turn  out,  in  fact,  that  no 
lelony  was  committed.  But  a  private  individual  who  makes  tbe 
charge  and  puts  the  constable  m  motion,  cannot  justify  under  the 
general  issue :  he  must  plead  the  special  circumstancea,  by  vaj  ^ 
justification,  in  order  that  it  may  be  seen  whether  bis  suspicions  we9 
reasonable.    M'Cloughan  v.  Clayton  and  another,  1  Holt,  478. 

16.  A  goaler  receiving  and  detaining  a  person  under  th^  yrm^ 
of  a  magistrate,  is  entitled  to  the  protection  of  th^  24  Geo.  2.  Ct  4i; 
and  therefore  on  produciiig  and  proving  the  warrant  landei'  which  \^ 
detention  was  made,  it  is  immaterial  whether  or  not  the  magistKatehiii 
jurisdiction  to  grant  it.    Butt  v.  Newman.    1  Qow,  p.  97* 


CONTRACT. 

1.  A  special  agreement,  so  lon^  as  it  continue^  etclii4es  the  j^t 
i^hich  the  law  would  otherwise  nave  created.  Parker  asidaQOtb^ 
v.  Harcourt,  5  Esp.  C.  249. 

2.  Declaration  on  a  promise  by  the  defendant  to  pay  over  to  the 
plaintiif  the  amount  of  a  bill  of  exchange  delivered  to  him  by  the 

flaintiff  to  get  discounted.    The  defendant  having  paid  the  bill  tf 
ischarge  of  a  debt  of  his  own,  is  liable  to  the  plaintiff.^  if  be  had 
discounted  the  bill.    Oughton  v.  West,  2  Starkle,  321. 
,-     '  -  $*  A' 


Dmwst^"  contract.  wr 

I 

S.  A.B,  inaltst^r  sends  malt  to.  B.  the  jmrcihaser.  whidv  is  conveyed  ^  Putieftto* 
in  C's  barge,  and  iir  delivered  ;to  B.  in  sacks  helobgoig  to  C.^  j?;;-  re- 
quests that  the  sacks  may  be  left  for  his  own  conrenieACe,  and  en-    ^'''  ' 
gages  to  retam  them  within  a  reasonable  time.    The  contract' to 

tetum  the  sacks  is  between  B.  and  C.    Terry  v.  Barker^  ^'-Sturki^y 

172,  ^..      .      --•  '-'  ' 

4.  1£  A.  agrees  to  accept  a  bill  for  goods  to  be  shSppedby- 'J^lVto  Coiwtxuction. 
be  drawn  at  the  expiration  of  a  speci&ed  time  from  tile  dat^  oif'  tile 

invoice  of  the  goods,  at  such  a  date,  notice  of  the  shipiAeiit  'kKfed 
not  be  given  to  A^  since  he  lias  not  stipulated' for  it.  Oxtey^V. 
Yotmg  and  another,  1  Esp.  C.  424;;  • '      i  .   '  "^ . 

5.  Where -the  meaning  of  a  term  in  a  mercantile  contMdt'^js 
doobtfd,  it  may  be  explained  by  the  usage  of  trade*  Codkfridk^^ 
Retberg  and  another,  S  Esp.  C.  121.    "S^e  in  tit.  Acti0n»  .  ->'    ^ 

6.  An  answer  to  a  demand  of  a  ddbt  barred  by  the  stable 
of  limitations;  **  I  think  I  am  bound  in  honour  t<^  pa^  th^  mo* 
ney,  and  'shall  do  it  when  1  am  able;**  is  only  a  condnioiial  prb^ 
mise,  and  therefore  throws  upon  the.  creditor  the  ontu  <rf  proving  !the 
debtctr's  ability ;  which  proof  must  go.  to  the  time  of  action  br<ydghtk 
Davies  v.  Smith,  4  Esp.  C.  36. 

7>  An  obligation  by  an  heir  at  law.  to  make  a  velantary  cooveyr 
ance  of  lands  descended,  does  not  oblige  him  to  covenant  Ugaimst  the 
incumbrances  of  his  ancestors.  Chapman  v..  Ladbrobke,  4  Esti.  C 
149. 

8.  If  a  person  orders  several  articles  from  a  tradesman,  at  the 
tome  time,  though  at  distinct  prices,  he  may  consider  the  ^ole  a« 

*  fdrming  one  order,  and  he  will  not  be  obliged  to  accept  oi'  pay  for 
any  particular  article,  unless  all  the  rest  ure furnished  according  to  the 
t^ma  agreed  on ;  but  if  he  accept  of  any  ooe  article,  he  is  pre<^idBd 
frOm^saying  that  the  order  was  entire,  and  he  vfiM  be  .obliged  tq  ac- 
cept  and  pay  for  so  many  as  are  individually  furnished  according  to 
the  contract.    Champion  v.  Short,  1  Camp.  53. 

9.  Wherb  the  plaintiff  subscribed  articles  of  agreement  under  seal, 
between  the  captain  of  a  ship  and  the  mariners,  whereby,  io  cotttf- 
deration  of  theu*  serving  faithfully  in  a  fishing  voyage  to  the  SoaUi 

'  Seas  apd  back  again,  they  were  each  to  receive  a  certain  share  of  tMe 
nett  proceeds  of  the  cargo  brought  home,  and  the  defendant^  as 
vywner  of  the  ship,  appointed  agent  to  dispose  of  the  cargo  for  die 
betiefit  of  all  concerned ;  held,  that  money  had  and  received  •  would 
lie  £^kinst  die  defendant  to  recover  the  plaintiff's  share  of  the  nett 
proc^ds  on  proof  that  the  defendant  had  disposed  of  the  cargo,  and 
^£K^f 'the  price  of  it  had  come  to  his  hands;  witnout  evidence  of  an  ac- 
'  krfowledgVheiit  that  the  plaintiff  had  done  his  duty  during  the  vdyage, 
^d'  WkU  ^titled  to  his  stqpuUtted  share  of  the  proceeds.    Evans  ¥. 

10.  A.  sold'to'B.  all  the  hemp,  that  might  be  shipped  onboard 
certain  vessels  at  Riga,  not  exceeding  300  tons  by  C.  the  agent  of  the 
concern.  C  shipped  on  hpard  of  these  vessels  only  71  tons  of  hemp 
on  accountof  A^  but  afterwards  of  300  tons,  on  account  of  other 

^Aktl&ii^,  "^'^H^,  that  ihe  contract  must  be  confined  to  such  hemp  as 
'€^.'61¥6uM'«hip  as'agent  to  A.^  and  that  A.  was  not  answerable  to  B. 
for  more  than  the  71  tons.  Hayward  v.  Scougall,  2  Camp.  SS> 
*'*'ir.  'Atli  agreement  between  a  brewer  and  a  publican,  that  the 
^bliban  shall  take  all  his  beer  of  the  brewer,  canndt  be  enforded, 
^iinfelto  the  Wrew^r  supply  the  publican  with  good  beer,-  such  tm  • 
'ought  td  give  satisfaction  to  his  customers.  Holcom'e  v.  Hewson, 
2  Camp.  391. 
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12.  if  •  in  London  engages  not  to  open  a  shop  for  businest  witfain 
one  mile  of  B.*s  shop  ;  estimating  the  distance,  the  shortest  way  of 
access  by  the  footpath  is  to  be  taken.  Woods  t.  Dennet,  2  Starkie, 
89. 

f  13.  The  payee  of  a  bill  of  exchange  accepted  as  a  security  for  A, 
engages  to  renew  it  within  three  months  more,  if  A,  be  not  returned 
before  the  bill  become  due.  If  the  acceptor  after  the  expiration  of 
that  time  make  no  application  for  a  renewal  of  the  bill,  the  payee 
may  bring  his  action  before  the  expiration  of  three  months  more. 
Gibbon  and  others  v.  Scott,  2  Starkle,  286. 

Entirely  of.  14*.  A  surgeon  and  apothecaiy  having  agreed  with  a  father  to  take 

his  son  as  an  apprentice  in  consideration  of  a  premium ;  after  the  son 
has  served  for  seven  months  the  agreement  is  broken  off  on  account 
of  the  refusal  of  the  former  to  pay  the  expence  of  the  stamp  for  the 
indentures.  The  master  cannot  recover  damages  for  breach  of  the 
agreement,  nor  can  he  recover  as  for  the  board  and  lodging  of  the 
B4HI.     Keene  v.  Parsons,  2  Starkie,  506. 

Ileviationfroin.  i^  Where  a  builder  agrees  to  erect  any  building  for  a  particular 
•um  of  money,  and  additions  are  made,  the  builder  is  bqund  by  the 
contract  as  far  as  it  can  be  traced,  and  entitled  to  eo  on  a  quantum 
meruit  for  the  excess  only.     Pepper  v.  Burland,  Peake  103. 

16.  If  an  article  is  contractea  for,  and  the  workmanship  prove  in- 
ferior to  the  specimen,  the  vendee  has  the  choice  «f  returning  it ; 
but  unless  he  rescinds  the  contract  in  toto  he  must  pay  the  price 
stipulated  for,  without  any  abatement.  Grimaldi  v.  White^  >fr*£8p.  C 
95. 

Suit.  17.  Where  a  party  undertakes  for  what  he  is  unable  to  perform,  the 

other  side,  on  discovering  the  truth,  may  rescind  the  contract  and  sue 
£oT  the  consideration  paideo  nomine^  without  declaring  on  the  special 
circumstances.    Farrer  v.  Nightingal,  2  Esp.  C.  659. 


CONVICTION. 

Form  oL  Where  si  statute  prescribes  a  particular  form  of  conviction,  a  c«i- 

viction  in  any  other  form  is  void,  and  so  much  so,  that  those  who  act 
under  it  are  trespassers,  though  it  has  notibeen  reversed  or  quashed. 
Goss  V.  Jackson  and  another,  3  Esp.  C.  198.  But  see  7  T.  R.  633  n.; 
12  East,  67;  16  East,  13. 
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K«co?ery.  1.  An  attorney  may  be  appointed,  for  the  purpose  of  suflering  a 

recovery  of  copyhold  lands,,  as  of  common  right,  unless  there  be.  an 
express  custom  to  the  contrary.    Wymer  v-  Page,  1  Starkie,  9. 

^**«^4ii  admi**  2.  In  an  action  by  the  steward  of  a  manor,  for  a  particular  rate  of 
fees,  claimed  to  be  due  to  him*  from  a  tenant,  on  his  admifi^too 
to  six  several  copyhold  estates,  if^he  fail  to  establish  a  custom  for  his 
charges,  he  may,  notwithstanding,  resort  to  »  quantum  meruii*  — Held 
afterward  by  the  court,  that  where  a  person  is  admitted  to  sc^ireral 
distinct  copyhold  tenements,  the  steward  of  the  manor  is  not  entitled, 
without  proving  a  custom,  to  full  fees  on  each  admission,  separately; 
but  he  may  stand  on  his  quantum  meruit.    Everest  v.  Glyn^  1  Holt,  1. 

COPY- 
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COPYJIIGHT. 

1.  The  editor  of  a  work  has  a  copyright  in  any  adfiiitions  which  he  StebjecttoH. 
may  make  to  it.    Gary  v.  Longman,  3  £8p.  C.  273. 

2.  The  first  publisher  of  a  work,  though  surreptitiously  obtained, 
m^  sue  for  pirating  it.    Gary  y.  Kearsley,  4  £sp.  G.  169. 

3.  The  proprietor  of  a  print  may  maintain  an  action  against  any  When  sutaUt- 
person  who  pirates  it,  although  his  name  is  not  inscribed  on  it  pur-  hig*     ' 
auant  to  the  directions  of  statute  8  Geo.  '2.  c.  13.  s.  1.    Roworth  v« 

Wilkes,  1  Gamp.  94*. 

4.  A  musical  composition,  published  on  a  single  sheet  of  paper,  is 
privileged  as  a  book  within  8  Anne,  c.  19.  s.  1.   Glementi  ▼.  CU)lding.. 
2Gamp/25. 

5.  A  song  composed  to  be  sung  at  the  Italian  opera,  remains  the 
property  of  the  composer.    Storace  y.  Longman,  2  Gamp.  27*  n« 

6.  The  legal  interest  or  ownership  in  copy-right  can  only  be  trans*  Tnunferor- 
ferred  by  writing.    The  action  therefore  for  pirating  a  song  after  a 

verbal  a^.signment,  must  be  brought  by  the  assignor  not  the  assignee* 
The  statute  8  Anne,  c«  19*  requires  that  the  consent  of  the  proprietor  to 
authorize  the  printing  or  re-printing  of  any  book,  be  in  writing,  front 
which  the  above  ruie  is  inferred  as  an  implied  enactment  $  if  the 
licence  which  is  the  lesser  thing,  must  be  in  writing,  a  portion  of  the 
assignment,  which  is  the  greater  thing,  must  b^.  Power  v.  Walker, 
.3  Al^and  S.7  & G.  4  Gamp.  8. 

7.  Where  two  works  upon  the  sasne  subject  are,  and  from  the  Fimiog^ 
nature  of  that  subject  must  be  precisely  similar,  it  is  not  of  itself 
evid^ce  that  the  one  was  ctfpied  from  the  other,  that  the  same  errors 

(not  of  the  press,  but  in  the  names,  &c.)  which  were  inserted  in  the 
latter^  are  to  be  found  in  the  former.  Gary  v.  Kearsley,  4  £sp.  C. 
168. 

8.  An  author  may  lawfully  embody  with  his  work,  extracts  from 
another,  if  done  honajide  to  complete  his  own,  and  not  with  the  view 
of  publishing  the  original.     Gary  v.  Kearsley,  4  Esp.  G.  169. 

9^  If  an  article,  in  a  eeneral  compilation  of  literature  and  science, 
copies  so  much  of  a  book,  the  copy-right  of  which  is'vested  in  another 
person,  as  to  serve  as  a  substitute  for  it ;  though  there  may  have  been, 
no  intention  to  pirate  it,  or  to  injure  its  sale;  this  is  a  violatioB  of 
literary  property,  for  Which  an  action  will  lie  to  recover  damages. 
Roworth  V.  Wilkes,  1  Gamp.  94. 

10.  Where  an  engraving  has  been  made  from  a  picture,  it  is  not  a 
piracy  of  the  print  for  another  artist  to  make  another  engraving  from 
the  original  picture.    De  Berenger  v.  Wheble,  2  Starkie,  548. 


CORPORATION. 


1.  If  an  ejectment  by  a  corporation  against  a  tenant  from  year  to  ^edmsntbsr* 
year,  a  notice  to  quit  given  by  a  person  acting  as  steward  of  the  eor- 
poralioii,  is  sufficient,  without  evidence  that  he  had  an  authority  under 

seal  from  the  eorporatiea  for  this  purpose.    Roe  v.  Pierce,  2  Gamp. 
96. 

2.  An  action  for  use  and  occupation  may  be  maintained  )ty  a  Acthm  by,  ibt 
corporation  a^^egate.    Dean  imd  Ghapter  of  Rochester  y^  PSerce,  um  and  oocop 
I  Camp<  466.  P"*«»- 
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.1.  Wliere  ^  plaintiff  suing  on  an  aareement  unstamped,  copies,  it 
)AA ^tamped. paper  and  senda  it  to  the  defendant  requiring  liiiAtd  exia* 
:0Ote  it»  whid)  he  refuses ;  whereupon  the  plaintiff  is  obliged  to.pay  the 
rfi^noiiy  for  stamping  the  original,  it  shall  be  allowed  him  if  he  siic- 
.jfft^Q^iA  the- taxation  of  costs.    Bowen  v.  Pitman,  8  E^*  C.  728. 

2.  In  an  action  for  malfeaaanee,  whereby  the  plaintiff  incurred 

nfK)S|%:ia  judicial  prpceedingSf  if  there  is  an  order  of  another  court  for 

.4h<»filefendant  to  pay  the  costs  of  these  proceedings  to  the  plaintiff, 

he  can  neither  recover,  as  special  damage,  the  sum  at  which  they  are 

Wf^,  nor  the  extra  costs  as  between  himself  and  his  attorney.  Hath- 

^MKsy^v.  {iwrow.  1  Camp.  151. 

S.  In  tre^Mws  for  entering  a  close,  breaking  up  a  saw  pit,  and 
jili'xyiM  avav  a«d.  converting  the  materials,  the  proof  was  that  the 
\.vuiitfi&  kaa  been  restored ;  the  damages  were  under  40f.,  and  Eyre 
!><7»/»'ha>d  thf^  tbe  plaintiff  was  entitled  to  full  costs^  aiuce  the  resMv- 
riUfii^x  of.  the  pr<^pcrty  went  only  in  mitigation ;  but  Buller  «/.  in  bank 
,  JiaM#fwtfaerwise^    Riohardson  v.  Tomlin,  1  Esp*  C.  256. 

4.  In  trespass  and  fiilse  in^prisonment  against  several,'  and  one  ac- 
.  ^v^Me^  M  certificate  was  granted  under  8  and  9  W.  S.  c.  11.  to  deprive 
yJbim  of  «»ostik    fAjucaa  v.  Alexander,  3  Camp.  85.        -    ■ 
^'    6*^  Trespass,  the  breaking  of  a  jar  is  sufficient  to  entitle  the  plain- 
tiff to  full  costs,  under  a  count  alleging  an  asporiatian  and  conversum. 
jGoasoA  v«  Gcsham,  l  Starkie,  55. 

,  /  6..  If  the  plaintiff  in  an  action  for  metne  profits  recovtf  less  thsa 
Mff.,  and  the  judge  do  not  certify  that  tlie  tiUe  came  in  question,  the 
plaintiff  is  entitl^  to  no  more  costs  than  damages ;  whether  the  suit 
IS  by  the  lessor  or  the  nominal  lessee.  Doe  v.  Davis,  1  Esp.  C.  357; 
S.  C.  6  T.  A.  593. 

7.  Under  the  Welsh  judicature  act,  13  Geo.,  die  judge  is  bound 
ta  certify.    Cooper  v.  Diavies,  1  Esp.  C.  463. 


Suptrior. 
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COURT, 

1.  The  fourth  section  of  statute  11  Geo.  2^q.  19.  which,  in  the 
case  of  goods  carried  away  to  avoid  payment  of  rent,  gives  a  sumnnu 
remedy  before  two  magistrates,  provided  the  vidue  of  the 
shall  not  exceed  20/.,  does  not  take  away  the  jurisdiction  of  the  lung's 
superior  courts.  Horsefall  v.  Davy,  1  Holt,  147.,  S.  C.  1  Starbe, 
169. 

.  2.  The  inquisition  taken  in  the  year  1730,  as  to  the  fees  due  to 
difierent  officers,  is  conclusive  evidence.  Oreen  v.  llewett,  IP^eake, 
184.  .  — '      • 

3.  Tlie  court  of  K,  B.  have  no  jurisdiction  at  common  law  over 
offences  wholly  committed  out  of  £n|lBnd ;  tecuSf  wbere  psotly 
arising  therein.    Rex  v.  Munton,  1  Esp.  N.  P.  C.  62. 

4.  The  under  ushers  and  cryers  of  ttie  court  of  K.  B.  are  distinct 
officers  from  the  chief  usher  and  ciyer,  and  not  dependent  on  him. 
CmimeMenMej  Green  v.  Hewett,  Peake,  18&- 

fW  A  judge  at  Mm  Priut  has  no  eonitaMe  jurisdiction^  and  can 
'  'bttly/loair  so  the  titiot  legal  rights  of  the  parties  upon  the k^conL 
Therefore  if  an  action  for  goodesold^  the  defendant  pi»fcii  a  rebehit  ia 

full. 
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full,  signed  by  the  plaintiff,  evidence  cannot  be  admitted  by  way  of  answer 

to  this  defence,  that  ,the  plaintiff,  had  assigned  all  his  effects  for  the 

benefit  of  his  creditors ;  that  the  action  was  brought  by  his  trustees 

In  his  tmrne ;  that  no  money  passed  when  the  receipt  was  tfiven;  and      ;   ^'' 

that  the  plaintiff  on  the  record,   and  die  def^dant  had  coMd^       '""'  '" 

together  to  defeat  the  action ; —  aithoii^h^  upon  an  appUctttion  to' Hie 

court  in  banco,  it  might  have  hiterposedto  prevent  the  defbndaiik't  ft^om 

availmg  himself  of  a  receipt  obtained  under  sticfa  chrcumstilncea. 

Alner  y.  George,  1  Camp.  392. 

6.  A  judge  sitting  at  Nisi  Prhts  at  Westminster,  dumot  isidle'aQ 
order  in  a  Cause  entered  for  trtid  fn  London.  Atidnson  f*  DMikMh, 
3  Camp.  41.  '  ...si 

7.  The  court  of  Nisi  Prius  wit!  not  notide  o^>jectiofis''to  an'toMeil- 
ment  upon  the  trial  which  fully  appear  on  the  record.    Rm  y.  S<Ktlit'» 

2  Starkie,  425.  '     'i    ^  faqwwji 

''•  8.  If  a  merchant  abroad  orders  goods  of  a  sho|^4feeeper  ^wMMt' the  Mayor's  oonrt* 
'city  of  London,  to  be  put  on  board  a  ship  lyib^  b«Vond*tA6Fi|Mlii^ 
tlte  city,  and  tiJie  shoplteeper  sends  them  from  bis  wiojj^'tbbe  sUppM 
in  pnrsulmce  of  the  order,  tiie  price  of  the  goMH^dlliQff  W^Mdfvfiin 
the  mayor's  court,  as  a  debt  arising  withii^  the  city*"- 1MdiMi«V. 
Smith,  2  Camp.  21.  *    '    ^ 

9.  Occasionally  underwriting  a  policy  Bt  Llajrd's  eoiee  hottte,  2S^!l^^ 
where  the  party  has  a  seat,  is  not  a  seekmg  his  livelihood  withiif  the  """"^ 
city,  so  as  to  subject  him  to  the  jurisdiction  of  the  eourt-of  ednseience 
Tor  London.    Miller  v.  Williams,  5  Esp.  C.  19.  •  '  '     *" 

'  10.  The  payment  of  money  into  court,  prevents  the  d^fendttikt  de- 
priving die  plaintiff  of  his  costs  under  the  court  of  conscicfucdlicti  &c. 
Miller  V.  Williams,  5  Esp.  C.  22. 


COVENANT. 

In  covenant,  a  licence  must  be  specially  pleaded,  and  is  inadmis* 
sible  under  the  plea  of  non  est  Jactum,  Ratcliff  v.  Pemberton,  1  Esp. 
N.P.C.35. 


'/ 
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CROWN. 

It  is  a  part  of  the  ancient  prerogative  of  the  crown,  as  incident  to  P'«'og»*»'*  ^ 
the  duty  of  customs  to  appoint  officers  to  gauge  all  gaugabl^  articles 
imported  into  the  kingdom,  whether  for  sale  or  otherwise.    Mayor  of 
London  v.  Long,  1  Camp.  26. 


ri 


,5,  A  ^*' 


DAMAGES. 
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1.  In  an  action  for  negligence^  whereby  the  plaintiff's  wile  was  Baron  sod  1 
killed,  he  is  not  entitled  to  any  damages  for  the  loss  of  hsr  socifl^y,  or^^'t*'^  ^^^^  1 
I  for  his  mental  sufferings  on  tier  account,  after  th*  noBUQit  M  jier 
'*  death.    Bakery^Bolftcm,  lCamp«4M»  •>'   r,M 
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Carrier. 


CSiarterjpartj. 


Cuitoms. 


Hunting. 


2.  In  trover  for  a  bill  of  exchange,  the  damages  are  to  be  calculated 
according  to  the  amount  of  the  prmcipal  and  interest  due  upmi  the 
bill  at  the  time  of  the  conversion,    Mercer  v.  Jones,  3  Camp.  477. 

3.  The  rule  that  in  debt  on  bond,  conditioned  for  the  performance 
fof  covenants,  &c.,  damages  must  be  assessed  under  statute  8  and  9  W. 
.3.,  applies  as  well  where  the  covenants  are  contained  in  a  separate 
deed  referred  to  in  the  condition,  as  where  contained  in  the  condition 
itself.  The  corporation  of  Chelsea  Waterworks  v.  CtMirper,  1  £sp.  C 
275. 

4w  In  debt  on  bond  conditioned  for  the  performance  of  covenants, 
.if  the  condition  is  not  set  out  in  the  pleadings,  the  plaintiff  in  execut- 
ing a  writ  of  encjuiry  under  8  and  9  W.  3.  ell.,  must  prove  that  the 
bond  mentioned  m  the  suggestion  and  produced  to  the  jury,  is  that  on 
which  the  action  was  brought.  Hoagkinsoa  v.  Marsden,  2  Camp* 
121. 

5.  A,  binds  himself  under  a  penalty  to  indemnify  B.  agaanst  his 
obligation  to  C  if  the  money  be  not  paid  before  a  certain  day ;  B,  in 
an  action  on  the  bond  for  not  indemnifying,  is  entitled  to  recover  the 
.amount  of  the  penalty  of  the  bond.    Wood  v.  Wade,  2  Starkie,  167. 

^  Upon  non  est  factum  pleaded  to  a  bond  for  the  performance  of 
certain  conditions,  breaches  of  which  are  assigned  in  Uie  declaration, 
the  jury  to  try  the  issue  may  assess  the  damages  under  the  common 
venire*    Parkins  and  another  v.  Hawkshaw,  2  l^arkie,  381. 

7.  In  an  action  on  an  agreement  to  serve  the  plaintiff  under  a  penal^, 
the  jury  cannot  exceed  the  penalty  in  damages,  and  within  it,  are 
only  to  give  the  plaintiff  a  compensation  for  the  loss  he  proves  he  has 
sustained*    Wilbear  v.  Ashton,  1  Camp.  78. 

8.  Where  goods  destined  to  a  foreign  port  are  captured  in  conse- 
quence of  a  deviation,  the  owners  of  we  goods  are  entitled  to  recover 
from  the  owners  of  the  ship  only  the  prime  cost  of  the  eoods,  toge- 
ther with  the  shipping  charges,  and  not  the  expence  of  effecting  a 
policy  of  insurance  upon  them,  without  direct  proof  that  the  goods 
at  the  time  of  the  loss  were  enhanced  in  value  beyond  their  first  price, 
to  the  amount  sought  to  be  recovered  for  insurance.  Parker  and 
others,  v.  James  and  another,  4  Camp.  112. 

9.  If  a  ship  is  detained  beyond  the  days  of  demurrage  allowed  by 
the  charter-party,  the  stipulated  demurrage  is  primdjacie  the  measure 
of  compensation  for  the  further  time;  but  it  is  competent  to  the 
owner,  or  the  freighter,  to  show  that  this  would  be  more  or  less  than 
a  fair  compensation  for  the  detention.  Moorsom  v.  Bell,  2  Camp. 
616. 

10«  In  an  action  for  not  supplying  a  cargo  under  a  charter  .piyrty, 
according  to  the  terms  of  which  different  articles  of  freight  are  to  be 
paid  for  at  different  rates,  by  weight,  and  the  freighter  is  at  liberty  to 
supply  which  articles  he  pleases,  an  average  value  of  freight  calculated 
upon  the  various  rates  of  freight,  in  the  proportion  of  different  articles 
usually  carried  on  such  a  voyage  is  the  proper  measure  of  damages. 
Thomas  v.  Clarke  and  another,  2  Starkie,  450^ 

11.  In  an  action  against  officers  for  seizins  goods,  evidence  of 
special  damage  is  inadmissible,  if  the  plaintiff  has  a  suit  depending 
against  the  informer.      Price  v.  Messenger  and  another,  3  Esp.  C.  99. 

12.  In  an  action  of  trespass  against  a  huntsman  for  huniins  over 
the  lands  of  another,  dama^  may  be  recovered,  not  only  for  the 
mischief  immediately  occasioned  by  the  defendant  hbnself,  but  dso 
for  that  done  by  the  concourse  m  people  who  accompanied  bim. 
Hume  v.  Oldacre,  1  Starkie,  351. 

13.  A 
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13.  A  tenant  covenanted  to  pull  down  a  building  on  the  premises,  that  Landloitl  and 
the  lessor  might  make  a  way  m  that  direction :  held,  that  as  the  use  of  tenant. 

the  way  was  not  reserved  to  the  lessor,  he  could  only  recover  nominal 
damages  for  a  breach  of  the  covenant.      Good  v.  Hill,  2  Esp.  C.  690. 

14.  In  an  action  for  throwii^  poisoned  barley  upon  the  plaintiff's  Malice, 
premises,  in  order  to  poison  his  poultry,  the  jury  are  Hot  confined  in 

their  verdict  to  the  actual  damages  sustained,  but  may  consider  the 
malicious  intention  of  the  defendant.     Sears  v.  Lyon,  2  Sfarkie,  SI  7* 

15.  In  an  action  for  maliciously  holding  the  plaintiff  to  bail,  he  is  Malidou* 
entitled  in  the  calculation  of  damages  to  recover,  not  merely  the  arrest, 
taxed  costs,  but  the  costs  as  between  attorney  and  dient.      Sandback 

V.  Thomas,  I  Starkie,  306. 

16.  In  an  action  for  wounding  the  plaintiff's  son,  per  yuodseroiiium  Master  and  ser- 
amitUf  the  plaintiff  is  entitled  to  recover  the  amount  of  the  surgeon's  ^^^ 

bill,  although  it  has  not  been  paiA,  but  he  cannot  recover  physicians' 
Zees  which  have  not  been  paid.    Dixon  ▼.  Bell,  1  Starkie,  287«. 

17.  Where  freehold  premises  are  upon  lease,  and  there  are  several  Rerenion. 
interests,  viz.  tenant  for  life,  remainder  in  tail,  and  the  reversion  in 

fee ;  and  there  is  a  breach  of  covenant  which  gives  the  tenant  for  life 
a  right  of  action,  he  can  only  recover  such  damages  as  are  commen- 
surate with  the  injury  done  to  his  life  estate,  and  not  the  damages 
which  may  be  sustained  by  the  reversioner.  Evelyn  v.  Raddish^ 
1  Holt,  543. 

18.  The  jury  cannot  give  separate  damages  against  several  defend-  Several  defend- 
ants in  trespass,  thoueh  the  conduct  of  some  may  be  aggravated  *°^ 
beyond  that  of  the  oUiers.    Brown  v.  Allen  and  another,  4  Esp,  C. 

158. 

19.  In  an  action  for  not  replacing  stock  on  a  particular  day,  the  Stoclc.  .] 
plaintiff  may  estimate  his  damages  according  to  the  price  of  stock  at 

the  time  of  the  trial.    Dounes  v.  Back,  1  Sterkie,  318. 

20.  In  an  action  to  recover  back  a  deposit  paid  on  the  purchase  of  Vendor  and 
an  estate,  the  vendor  not  being  able  to  mitke  a  good  title,  if  the  pun:l»aer. 

{plaintiff  declare  specially^  and  allege  as  special  damage,  that  he  has 
ost  the  use  of  his  money ;  on  making  out  bis  case,  he  will  be  entitled 
to  interest  on  the  deposit  mioney  from  the  time  the  purchase  should 
have  been  completed.    De  Bemales  v.  Wood,  3  Camp.  258. 

21.  In  an  action  of  assumpsit,  it  is' alleged  as  a  breach,  that  certain  Goods  sold, 
goods  sold  <and  ddivered  to  the  pkuntiff,  and  warranted  to .  be 

scarlet  cuttings,  were  not  scarlet  cuttmgs^ii^  ihmm/,  they  became  and 
were  of  no  use  or  value  to  the  plaintiff;     The  plaintiff  is  entitled, 
without  any  further  allegation  of  special  damage,  to  recover  as  much 
as  the  eoods  would  have  been  worth  to  him,  ^ad  the  contract  been  ' 
faithfully  performed  by  the  defendant.     Bridge  v.  Wain,  1  Starkie, 

504.  Wrk     nd 

22.  Where  the  plaintiff  declares  on  a  quantum  meruit  for  work  and  i^ur. 
labor  done,  and  materials  found,  the  defendant  may  reduce  the 
damages  by  showing  that  the  work  was  improperly  done ;  and  may 
entitle  himself  to  a  verdict,  bv  showing  that  it  was*  wholly  iniide- 
quate  to  answer  the  purpose  for  which  it  was  undertaken  to  be  per- 
formed.   Farnsworth  v.  Garrard,  1  Camp.  38. 


DEBT. 

In  an  action  of  debt  on  bond,  coverture  is  a  ^ood  defence  under  a  Pleadings, 
general  plea  of  non  esifacium.    Lambert  v.  Atkins,  2  Camp.  272. 

DEBTOR 


c- 
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DEBTOR  AND  CREDITOR. 


e  "n       f  ••  1 


'.■•»l-i' 


^^^¥Bf^    T  _     -J  it'.UpoA  an  agreement  between  two  traders  to  supply  each  other,  on 

tli&footiag  of  goods  for  goods,  after  a  balance  struck  between  them, 
wph  JNilaaGe  is  to  be  paid  in  money.  Ingram  v.  Shirley  and  another, 
I  Starkle,  185. 

2.  Upon  the  dissolution  of  partnership  between  the  plaintifi  A.  and 
B^  it  is  agreed  that  the  joint  debts  shall  be  received  by  C,  an  agent 
appointed  by  both,  for  the  discharge  of  their  joint  debts.  The  de- 
fendant accedes  to  this  arrangement,  but  afterwards  A,  countermands 
Cfa6  aathority  to  C,  and  demands  the  debt  from  the  defendant  which 
he  pagns  A^  and  B.  eaanot  aftierwards  maintain  an  action  for  the  debt. 
&MC0W  and  Porter  ▼.  Taylor,  2  ^tarkie,  50. 

Fqrmcot.  '    9*'  If  A  debtor  is  directed  by  his  creditor  to  remit  money  by  the 

oostt  and  h  is  lost,  the  creditor  must  bear  the  loss.  Warwicke  ▼» 
Noakesy  Peake»  67. 


f  .1 


DECEIT. 

'MmmttmkiM^       1.  To  support  an  action  for  a  false  assertion  as  to  the  circumstances 
2^^!^!!^**  ^  ^  third  person,  it  must  appear  that  the  defendaqt  intended  to  im- 
"^"*^"         pose  on  the  plaintiff,  and  that  the  plaintiff  relied  on  his  information. 
Scott  ▼.  Lara,  Peake»  226. 

•  fi  One  eharged  with  baring  fraudulently  misrepresented  the  credit 
of  Mother,  may  explain  away  the  circumstance  of  having  himself 
pretiowly  arreded  hink    Wood  t.  Wain,  t  Espv  C.  442. 

8.  By  ft  recovery  of  satis&cdon  against  one  for  fraudulently  misre- 
'ffoionting  another's  circumstances,  the  latter  ia  not  discharged  fimm 
ik(t  eredit  given.    Burton  v.  Lloyd,  SEsp.  C.  207. 

4*  If  a  man,  by  a  false  representation,  induces  another  to  sii^ly 
goods  on  the  credit  of  a  third  perscm,  and  enters  into  a  collateral 
andertaking,  not  inwnting,topay  forthem,Jieisnotliabl^asfor  »wds 
aold,  but  mast  be  sued  in  an  action  of  deceit.  Thompson  v.  Bond, 
i€ainp.4. 

5.  If  A*  enquires  generally  of  B.  concerning  the  circumstancea  of 
C,  A^  eannot  maintdn  an  action  against  B.  for  a  deceitM  lepreKntp 
atibn  upon  this  subject,  if  C.  pays  A,  for  the  goods  which  ie  was  k 
ooAUmiplation  to  sdl  when  the  representation  was  made;  althoiy^'<f. 
hecomoB  insobent,  and  is  indebted  to  A*  for  other  goods  subseqwMljr 
'  (Mid. '  AHtery  if  A.  h(d  enquired  of  B.  whether  C.  was  woi^W^^ 
^cvostkid  as  a  genoral  customer,  or  if  there  had  been  anir>oii^btt^ 
fetwie^n  B.  and  C.  to  cheat  A.hj  paying  f»r  the  feat  {Wce(  al%QOdft. 
Be  Graves  v.  Smith,  2Camp.5dS.  '  ...t    ,i  ^Hbhi 

Wamnty.  \       ,  ^^  ,ff^  fntrohnsar  of  u,  warranted^  but  woilMesS  i^atoh;'  ia^MtltM 
•to'ifiaiiiCiHn  an  actkm  for  deceit,  aldiough  it  is^  stip«ihKMd^  ^tiu|t^  Ilk 
dislikes  the  watch,  the  vender  shall  exchange  k  fbr^neof^iil^^iltai^ 
"••      -    WUhdev.Jannan,28tarkie,  162.  :     -^iV/   ft 

^.  DEED.  ■•    .   .    'ftt  /a    \-)M9 

What  is.  •^'  i.  ThoiTgh  the  signatures  to  a  writing  are  accotn^arft 

yet  the  words  **  to  which  the  partiei  hav6  set  their  handi^*'  dik 
fuldJDg  "  and  seals/*  show  that  they  did  notihean  to  contra^-fejd^ed. 
lent  V.  Gunhouse,  5  Esp.  C.  83. 

16  2.  An 
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2.  An  indorsement  on  a  deed  after  it  has  been  signed  by  the 
parties,  but  written  at  the  same  time  with  the  stafii^  and  delivery,  is 
part  of4Jie  deed.    Lybum  v.  Warrineton,  1  Starkie,  162. 

8.  An  authority  to  execute  a  deed  may  be  verliaL^     WifUanls  v.  Exenittitf.^   ' 
Walsbv,  4  Esp.  C  220.    White  v.  jCuyler,  1  Esp.  400;  6  T.  R,  176.  = 

4».  A  deed,  though  void,  may  be  used  as  evidence  of  the  fettns  ^f  An  Collateral  mat- 
implied  simple  contract  arising  out  of  the  transaction.  >   White  ?.  ^"* 
CMyler,  1  Esp.  N.  P.  C.  200.  S.  C.  6  T.  R.  176.  .  /       . 

5.  llie  plea  o£non  est  factum  is  not  a  general  issue.    OUessbaW'V.  PleadiDgt. 
Thompson,  1  Starkie,  311.  -    •    •^ 

6.  Proof  that  the  deed  was  delivered  as  an  escrtm  is  admissible, 
tinder  the  plea  of  non  istfactum.     Stoytes  v.  Pearson,  4  Esp«  €•  2A9. 

7.  The  defendant  cannot,  under  the  plea  of  non  est  factum  Uk  ^  d^ 
claration  upon  a  bond,  to  go  into  evidence  to  show  thatthet^obsUhs^- 

ation  was  an  illegal  one  at  common  law.    There  is  Q9  distimitiao  in  uum-i/i 

such  case  between  a  specialty  which  is  avoided  by  a  statute^.  mid<iOi|e 
which  is  void  at  common  law.    Harmer  v.  Wright,  2  Starkie, 35Lv;/ 

8.  If  to  an  action  on  a  deed  nU  debet  is  improperly  pleaded  and  not 
demurred  to,  the  defendant  may  give  in  evidence  any  defence  which 
is  legally  covered  by  the  plea.  Rawlins  and  another  v.  Danvers, 
S  Esj).  C.  S8« 


DEMURRAGE. 


1/It  is  no  defence  to  an  action  for  demurrage,  that  the  delay  in  Whtn  caned, 
unloading  the  ship  arose  from  the  act  of  custom-J^ouse  offioets,  w  Un-   * 
lawfully  seizing  a  part  of  the  car^.    Bessey  ▼•  Evans,  4  Catap*  191n 

2.  Although  by  the  bill  of  lading  the  goods  are  deliverable  to  mer- 
chants in  London,  whose  residence  is  well  known,  no  notice  to.tbevt 
of  the  ship's  arrival  is  necessary  to  render  them  liable  for  demninige. 
Uarman  ▼.  Mant  and  others,  4  Camp.  161. 

5.  The  plaintiff  having  conveyed  French  wines  from  Oporto  to 
England  for  the  defendant,  it  is  incumbent  on-  the  defendant  to  pro- 
cure an  order  for  their  landing  from  the  lords  of  the  treasurr,  and  the 
plaintiff  is  entitled  to  recover  the  demurraffe  during  the  delay  JWCes- 
sary  for  the  obtaining  such  order.    Hill  v.  idle,  1  Starkie,  111* 

4.  A  general  ship  took  some  silk  on  board,  to  carry  from  Rottet' 
dam  to  London  on  defendant's  account.  On  the  mai^gin  ef  .the  bill  tff 
buliag  was  written:  "  The  consignee  to  clear  the  goods. in  iiMineea 
cuaning  days  after  her  arrival  in  port,  or  to  pay  4£per  diem^fyr  dt- 
murrage/'  The  vessel  was  ready  to  deliver  on  the  M  October  ida* 
ieipdaal'  applied  for  and  was  ready  to  receive  his  goods  witfaia  the  4niP>- 
jding.daf  4 ;  )m%  hejmg  undermost  in  the  vessel,  delivery  couMaol  t^ 
made  till  Uie  22d.  Held,  that  the  plaintiff  was  entitled  to  reeorar  de- 
4Wrilllgey  though  he  did  not  deUver  the  ^oods  within  the  tipAekfilo^ed,  fU"«4 
J^WR  .prevented  by.  other  gooda,  belongioff  to  other  con«ig»aes»  whiich 
^ftrhud  ^ni. .  Haitoan  v»  Guadolph  and  another,  i  Holt^55* 

5.  Where  a  bill  of  lading  of  good»by  a  seDecal  ship  delvveoMr  to  WlMBnot. 
order,  contains  a  stipulation  that  the  goods  are  to  be  taken  out  in  a 
certain  number  uf  days  after  arrival,  orto  pi^  deninrrage,  if  there  be 

any  inaccuracy  in  the  entry  of  the  ship's  name  at  the  custom-hoasoy 
whereby  the  owner  of  die  ffoods,  notwithstanding  proper  enouiries  far 
il^^PV^no9fi^,wjgj^  d^privea  of  the  usual  means  oi  being  mc^mei  of  ^ 

tj^  slim'4  arrival^  demurrage  cannot  be  recovered.  H^imna  v^GIarke 
a^d ptSers, 4 Cflpy*  159. ,  .  .  ,  ',  ..^^^ 
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DISTRESS. 

1*  Wearing  apparel  not  in  use  may  be  distrained  for  rent.  Baynes 
V.  Smith,  I  Esp.  N.  P.  C.  206 ;  Bisset  ▼.  Caldwell,  Id.  n.  *    Peake,  37. 

2.  Cattle  can  only  be  distrained  damage  Jeasant  whilst  on  the  pre- 
mises, unless,  as  it  seems,  the  distrainer  gets  upon  the  premises 
before  they  are  off.    Qement  v.  Milner  and  another,  3  Esp.  C.  95. 

S.  A  distress  cannot  be  excessive  where  there  is  only  «>ne  thing 
distnunable.    Field  ▼.  MitcheU,  6  Esp.C.  71. 

4.  An  action  for  taking  an  excessive  distress  lies  without  proof  of 
express  malice.    Field  v.  Mitchell,  6  Esp.  C.  72. 

5.  The  statute  II  G. 2.  c.19.9  permitting  landlords  to  follow 
goods  removed  to  avoid  a  distress,  only  applies  where  the  rent  was 
arrear  at  the  time  of  removal.    Watson  v.  Main,  S  Esp.  C.  15. 

6.  The  statute  11  6. 2.  c.  19.,  allowing  landlords  to  follow  goods 
removed  lo  avoid  a  distress,  onl^  applies  where  they  have  been  re- 
moved secretly.  Watson  v.  Main,  S  Esp.  C.  15.  Sed  aiuere,  as  the 
words  of  the  statute  are  **  fraudulently  or  clandestinely. ' 

7.  Quarcy  whether  a  landlord  can  follow  and  distrain  upon  goods 
fraudulently  removed  from  the  premises  the  night  before  the  rent 
became  due,  for  the  purpose  of  avoiding  a  distress  ?    Foumeaux  v.* 
Fotherbv  and  another,  4  Camp.  136. 

8.  Where  the  assignees  of  a  bankrupt,  who  was  lessee  of  pasture 
land,  being  chosen  on  the  8th  of  the  month,  allowed  his  cows  to 
remain  upon  the  demised  premises  till  the  10th,  and  ordered  them 
to  be  milked  there :  held,  that  they  thereby  became  tenanta  to  die 
lessor ;  and  the  cowa  bring  removed  on  the  10th,  to  avoid  a  dtstress 
for  arrears  of  ren^  thai  he  hod  a  right  to  Mlow  and  distrain  them 
uadier  1 1  G.  2.  c.  19.    Welch  and  another  v.  Myers,  4  Camp.  S6B. 

9.  An  appraisement  of  a  distresa  by  the  person  who  makes  it  is 
irregjttlar.    Westwood  ▼•  Cowae,  4  Starkie,  172« 

10.  A  landlord  having  authorised  a  distresa  for  rent  is  *KaMe  for 
the  necessary  expesces  ;  and  aldumgh  the  plaintiff  waa  sent  by  the 
defttMbiAt  to  take  poasesaon  of  the  gooda  distrained,  who  promised 
to  p^  him,  the  latter  will  not  be  liable  without  a  note  in  writing. 
Colman  v.  Eyles,  2  Starkie,  62. 

1 1 .  In  an  action  on  I  &2F.&  M.,  for  driving  a  distress  out  of 
the  luaidred,  if  the  hundred  in  which  the  cattle  were  distrained  be 
in  one  county,  and  the  hundred  into  which  lliey  were  driven  be  in 
anothei ,  the  venme  must  be  laid  in  the  latter  coanty.  Pope  a.  t.  v. 
Davies,  2  Camp.  266 ;  overruled  by  the  court  of  C.  P.  2  Taunt 
258. 


DONATIO  CAUSA  MORTIS. 


WhateHCBtial        1.  To  the  validity  of  a  donatio  causd  mortis^  it  is  esseadal  that  tKe, 
totlMTalidityof.  deceased  parted  as  well  with  the  entire  dominioa  as  tlie  possessioiv 

Hawkins  v.  Blewett,  2  Esd.  C.  663. 

2.  To  make  a  gifl  valia  as  a  donatio  mortis  causd,  actaid  delivety 
of  possession  is  necessary,  and  a  symbolical  delivery  is  not  sufficient , 
Therefore,  where  A.,  considering  himself  dying,  takes  certain  pro- 
perty out  of  an  iron  chest,  and  writes  the  names,  of  plainti&  upoii 
an  envelope  containing  it,  declaring  it  to  be  his  intention  that  dtey 
should  have  such  property  upon  his  death ;  and  after  having  super- 
scribed the  envelope  with  their  names^  retucna  it  to  the  chest,  and 

keeps 


DioESTj  EJECTMENT.  SO' 

keeps  the  keys  in  his  own  possession,  never  making  any  actual  de- 
livery thereof  to  the  plaintiib  themselves^  or  to  trustees  for  them : 
held,  that  such  a  gift  or  designation  of  the  property  was  not  good 
and  effectual  as  a  donatio  mortis  causd.  Bun  v.  Markham  and  wife. 
1  Holt,  852.  * 


•  ••  / 


EAST  INDIA  COMPANY. 


If  a  ship  be  diartered  to  the  East  India  Company  lor  the  pur-  Cbarter-pwty 
pose  of  trade  or  warfare,  and  they  order  her  on  a  voyage  of  disco- 
^^^9  against  the  consent  of  the  owners,  whereby  the  ship  is  lost, 
the  owners  may  maintain  an  action  on  the  case.  Aiiter^  if  the  owners 
consent  to  the  voyage.    Lewin  v.  East  India  Company,  Peake,  241. 


EJECTMENT. 


1.  Where  a  notice  to  quit,  given  by  a, rector,  to  the  tenant  of  his  Bywhommsin- 
tflebe  land,  ex^Hved  on  the  25th  of  Dec^  and  on  the  17th  of  Jan.  *»""*•>*«• 
Tollowing  a  sequestration  was  read  in  the  church,  and  the  rector 
afterwards,  by  order  of  the  sequestrator,  received  from  the  tenant, 

who  held  over,  a  weekly  allowance  which  he  described  in  a  receipt 
as  issuing  out  of  the  tithe  and  glebe :  held,  that  the  rector  might 
still  maintain  an  ejectment,  laying  the  demise  on  the  1st  of  Jan. ; 
as  between  the  25th  of  Dec.  and  the  17th  of  Jan.  the  tenant  was  a 
trespasser.    Doe  ex  dem.  Morgan  v.  Bluck,  S  Camp.  44*7. 

2.  The  plaintiff  is  entitled  to  recover  in  ejectment,  altbongli  h 
appears  that  the  defendant,  who  is  in  possession,  is  the  mere  servant 
of  another,  by  whose  permission  he  entered  into  possession.  Doe 
dem.  Cuff  V.  Stradling,  2  Starkie,  187. 

3.  An  ejectment  cannot  be  maintained  by  a^^ttt  que  trust.  God- 
frey V.  Hudson,  2  Esp.  C.  499.  n. 

4.  The  vendor  of  a  term,  before  the  whole  of  the  purchase  money  Notice  to  quit, 
is  paid,  agrees  with  the  purchaser  that  the  latter  shall  have  possession 

of  the  premises  till  a  given  day,  paying  the  reserved  rent  in  the 
mean  time,  and  that  if  he  does  not  pay  the  residue  of  the  purchase 
money  on  that  day  he  shall  forfeit  the  instalments  already  paid,  and 
shall  not  be  entitled  to  an  assignment  of  the  lease.  The  purchaser 
being  thus  put  into  possessimi  of  the  residue  of  the  purchase  money, 
k  not  paid  at  the  day  appointed,  the  vendor  may  maintain  an  eject- 
ment without  any  notice  to  quit,  or  demand  of  possession.  Doe  v. 
Sayer,  S  Camp.  8. 

5.  In  ejectment,  an  undivided  moiety  of  the  prennses  may  be  VktdSag^ 
recovered  under  a  demise  of-  the  whole.    Doe  ex  dem.  Bryant  -and 
another  v.  Wippel,  1  Esp.  C.  S60. 

6.  When  an  ejectment  is  brought  against  a  tenant  at  will,  the 
demise  must  be  laid  subsequently  to  the  determination  of  the  will. 
Doe  ex  dem.  HoUingsworth  v.  Stennett,  2  Esp.  C.  717. 

7.  After  the  plaintiff  in  ejectment  has  proved  his  title  to  a  verdict,  1^n>l* 
the  court  will  not  try  the  question  of  the  precise  extent  of  the 
plaintiff's  claim  as  defined  by  particular  metes  and  bounds.    Doe  on 

the  demise  of  the  Draper's  Company  v.  Wilson,  2  Starkie,  477. 

8.  If  the  plaintiff  has  been  let  mto  possession  by  the  defendant,  he  Action  for 
may  maintam  trespass  for  the  mesne  profits  without  executiag  a  writ  mfltn*  ' 
of  possesBion.    Calvart  v.  Hors&Hi  4  Esp.  C.  167. 

ELEC- 
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CommittN* 


Actioii  for  re- 
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ELECTION. 

1.  An  eleclion  by  a  majority  is  sufficienti  though  the  electors  are 
trustees.    Withnell  v.  Garthain,  1  Esp.C.  322.;  S.  C.  6  T.  R.  388. 

2.  Where  the  right  of  voting  for  a  member  to  serve  in  parliament 
IB  in  the  inhabitant  hoiu^iolders  paying  scot  and  lot,  one  who  has 
been  an  inhabitant,  and  has  paia. poor-rates  for  many  years,  is 
entitled  to  a  vote,  although  the  poor-rates  for  three  quarters  of  a 
year  are  in  arrear  at  the  commencement  of  the  election,  no  personal 
demand  haying  been  made  uppn  the  party  of  thf  rates  due,  and  no 
written  demand  having  been  left  at  ms  house ;  at  all  events,  he  is 
entitled  to  vote  if  he  pay  the  rates  during  the  election.  Cullen  v. 
Morris,  2  Starkie,  577. 

S.  An  election  candidate  is  bound  by  the  acts  of  his  committee. 
Honeywood  v.  Sir  W.  Geary,  6  Esp.C.  119. 

4«  A  candidate  at  an  dection  of  members  of  parliament  is  not 
liable  for  any  part  of  the  ^xpences  of  the  election,  except  by  positive 
statute,  or  his  own  undertaking,  notwithstanding  a  long  usage  for 
the  expences  being  rateably  defrayed  by  the  candidi^.  But  a 
candidate  to  represent  a  city  or  a  bocough  in  parliament  i^  liable  foe 
a  share  of  the  expence  of  administering  oattis  to  Roman  Catholic 
electors  under  34  G.  3.  c.  73. ;  and  if  he  makes  use  of  hustings 
erected  by  the  returning  officer,  for  the  accommodation  of  hims^ 
or  his  agents,  a  promise  on  his  part  will  be  inferred  to  contribute  to 
the  expence  of  erecting  them.    Morris  v.  Burdett,  }  Camp.  218. 

5.  An  action  cannot  be  maintained  by  an  innkeeper  against  a  can- 
didate at  an  election  of  members  of  parliament  lor  provisions  sup- 
plied to  non-resident  (any  moi;e  than  to  resident)  voters  after  the 
teste  of  the  writ.    Lofthouse  v.  Wharton,  1  Camp.  530,  n. 

6«  If  the  candidates  at  a  coynty  flection  jointly  desire,  the  sl^eriff 
to  erect  hustings,  £o)»rovide  poll-clerks,  and  to  retain  an  afisesspr, 
promising  to  defray  the  expence  thus  incurred,  they  are. liable 
jointly  to  an  action  of  indebitatus  assumpsit  at  his  suit  upon  Uieir 
joint  undertaking,  notwithstanding  statute  18  G.  2.  c.  18.  s.  7. 

7.  But  the  sheriff  is  not  entitled  to  charge  the  candidates  with  any 
part  of  the  expence  necessarily  incurred  by  him  in  executing  the  writ, 
and  making  the  return ;  and  for  those  things  expressly  ordered  by 
the  candidate^,  they  are  only  bound  to  pay  him  a  fair  remuneration, 
fdthough  he  himsdf  may  have  paid  more  m  submitting  to  exorbitant 
charges  usually  made  on  such  occasions.  Wathew  v.  Sandys,  2  Camp. 

640.  ... 

8.  In  an  action  against  a  returning  officer  for  refusing  a  vote,  the 
malice  of  the  defendant  is  an  essential  ingredient  to  support  the  ac- 
tion.   Cullen  v.  Morris,  2  Starkie,  577. 


Bocae. 


Bscspltoiu 


ESCAPE. 

1.  It  b  sufficient  to  excuse  the  sheriff  in  an  action  against  him  for 
a  false  return,  <'  that  the  defendant  forcibly  rescued  him^f,"  provided 
the  fact  be  so ;  but  if  the  defendant  escape,  owing  to  the  negligence 
of  the  officer,  this' will  not  justify  the  return  of  a  rescue.  Fermor 
y.  Phillips,  1  Holt,  537. 

^  2.  A  person  convicted  of  a  crime  by  a  court  of  competent  juris- 
diction is  sentenced  to  pay  a  fine,  and  is  committed  m  execution 
until  that  fine  be  paid.    Although  the  officer  to  whose  custody  he  is 

com- 
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committed  voluntarily  permit  him  to  escape  before  pa3rment  of  the 
fine,  yet  it  is  afterwards  his  bounden  duty  to  retake  him*  Butt  v. 
Jones,  1  Gowy  d9. 


ESTOPPEL. 


L  An  affidavit  of  a  fact  made  by  A,  at  the  request  of  B.t  as  the  AffidaTit^ 
criterion  of  its  existence,  is  conclusive  against  B,    Lloyd  v.  Willan, 
1  Esp.N.P.C.  176. 

2.  If  the  grantee  of  an  annuity  discontinues  an  action  for  the  Annuity, 
arrears,  on  a  plea  that  the  annuity  is  void  through  a  defective '  me* 
morial,  the  grantor  is  estopped  from  showing  that  the  annuity  is 
valid,  when  sued  by  the  grantee  for  tlie  consideration  paid.    Este  v. 
Broomhead,  SEsp.C.261. 

S.  An  instrument  is  not  evidence  against  an  attesting  witness  Atteiutioiu 
thereto,  unless  it  is  proved  that  he  was  acquainted  with  its  contents. 
Harding  v.  Crethorn,  1  Esp.  N.  P.  C.  58. 

4.  The  person  against  whom  a  commission  of  bankrupt  is  sued  Bankruptcy, 
out  obtains  his  discharge  out  of  custody,  in  an  action,  by  a  judge's 

order,  on  the  ground  of  his  bankruptcy ;  he  is  afterwards  precluded 
from  contesting  the  validity  of  the  commission  in  a  court  of  law. 
Goldie  V.  Gunston  and  others,  4  Camp.  381. 

5.  A  confession  that  a  signature  on  a  bill  is  the  party's  own  is  con-  Bill  of  es- 
clusive  against  him  with  respect  to  those  who  took  the  bill  on  the  change, 
faith  of  it.    Leach  v.  Buchanan,  4  Esp.  C.  226. 

&  A  bill  of  sale  is  conclusive  evidence  as  against  the  parties,  that  Bill  ^  sale, 
the  vendor  was  owner   of  the  goods  at    the  time  of  execution. 
Phillips  V.  Eamer  and  another,  1  Esp.  C.  357. 

7.  If  A.  proposes  an  agreement  to  £.,  which  B.  accepts,  the  Contnct. 
question  still  arises  whetlier  A,  intended  to  be  bound  by  it.    Knight 
v.Crockford,  1  Esp.N.P.C.  190.      . 

8.  A  party  who  has  enjoyed  an  encroachment  upon  a  common  £ncroiidiineni» 
for  more  than  twenty  years,  is  not  precluded  from  sharing  such 
enjoyment  when  his  title  is  disputed,  by  having  subsequently  accepted 

a  conveyance  of  contiguous  land,  in  which  the  land  in  dispute  is 
described  as  wule  land.  Doe  ex  dem.  Bishop  of  London  and  an- 
other V.  Wright,  1  Starkie,  349. 

9.  If  a  person  whose  real  name  is  fVUliam  is  asked  before  process  None, 
issues  agamst  him  whether  his  name  is  not  John,  and  he  says  it  ..is, 

he  cannot  maintain  trespass  for  what  is  done  in  .execution  of  the 
process  against  him  by  tne  wrong  name.  Price  v.  Harwood,  3  Camp. 
108. 

10.  A  notice  to  quit  by  several  jointly  does  not  estop  them  show-  Nocke  to  quit, 
ing  that  diey  are  separately  interestea ;  therefore,  the  demises  in 
ejectment  may  be  according  to  those  interests.    Doe  ex  dbm.  JoliSe 

V.  Sybourvy  2  Esp.  C.  677. 


EXECUTION. 

1.  Goods  seized  and  sold  by  the  landlord  under  a  distress  for  rent  What  iii^  be 
without  any  collusion,  and  purchased  by  a  trustee  of  the  tenant^s  "^^^^ 
estate,  under  an  assignment  by  such  tenant,  for  the  benefit  of  the 
creditors,,  out  of  the  trust  funds,  are  not  liable  Co  be  taken  in  exe- 
cution'by  an  annuity  and  judgment  creditor,  although  they  are 
permitted  by  the  trustee  to  remain  in  the  possession  of  the  tenant. 
CKithrie  and  another  v.  Wood,  1  Starkie,  367.   ,. 

Yqu V,  LI  2.  The 
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Mevnlir.  2.  llie  dieriff  hftving  tal»n  goods  in cseoiliw H^ 


DOl  justified  in  leiliiig  them  to  tEe  highest  Udder  gmtiy  Mcrthdr 
value;  but,  ifhe  cannot  obtain  a  reasonable  price,  showdretani^iiit 
they  remain  in  his  hands  for  want  ofbuyers.  Kei^$htJej  v.  fiireksnd 
aoothefy  3  Camp.  B21. 
BedudiM  for  3.  If  upon  the  goods  of  a  tenant  being  taken  in  executioB,  ani^geitof 
>mt.  the  landlord  from  the  sheriff's  officers  gives  an  undertaking  ibr  a  jfcsr  s 

rent,  and  then  consents  to  the  goods  being  wM^  the  landlord  csaMt 
afterwards  maintain  an  action  against  the  sheriff  on  S  Ann«  c  ll«s.  1. 
for  not  paying  a  year's  rent  on  making  the  levT«  although  the  rent  it 
not  paio  according  to  the  undertaking,  and  although  the  ondertskiDg 
should  be  Yoid,  under  the  statute  of  trauds  for  not  stating  any  oooi- 
deration.  Rotlierey  ▼.  Wood,  3  Camp.  M. 
Bctnm  ky  Sbc^  4.  A  sheriff  having  seized  goods  under  a  ^•^.  which  be  retsmt  ib 
riff.  his  hands,  conceiving  that  the  sale  made  by  his  broker  is  fhiuduient, 

is  not  justified  in  retunung,  that  the  goods  remain  in  his  hands  for 
want  of  purchasers ;  he  ought,  in  sucn  case,  to  apply  to  the  court  for 
further  time,  on  the  ground  of  the  special  circumstances.  But  mm- 
Ue,  in  an  action  for  a  false  return,  under  these  circuinatances,  tbe 
inadequate  price  offered  is  the  proper  measure  of  damages*  Bsrasrd 
and  another  v.  Leigh  and  another,  1  Starkie,  43. 
How  iwiwiMli  5.  The  validity  of  an  execution  under  Rji.Jd,  cannot  be  impesdi- 
•d.  ed  at  Nisi  Pritu,  on  the  ground  that  the  judgment  ought  to  hsfe 

been  revived  by  tdrefacuu^  or  that  there  was  an  irregularity  in  the 
return  of  the  writ.    Habberton  and  another  v.  Wakefield,  4  Camp. 

Cosamcnt  «•       6.  If  a  fi.  fa.  be  delivered  to  the  sheriff,  and  he  is  directed  net  ts 
•cudoni.  levy  thereon  till  a  future  day,  and  in  the  mean  time  another  writ  a 

dehvered,  he  is  to  levy  on   the  second  writ,  as  if  no  otho'  hsd 
been  delivered.    Kempland  v.  Macauley,  Peake,  66. 


EXECUTOR- 

Dttfon  tMi.  t.  A  man  who  possesses  himself  of  the  effects  of  tbe  deceased^  un- 

der tlie  authority,  and  as  agent  for  the  rightful  executor,  tm- 
not  be  charged  as  executor  de  sou  tort.  Hall  v.  EUiot,  Pedtt, 
86. 

2.  Taking  the  deceased's  property  under  a  colomfiMev  lhss|li 
defective  title,  if  bondjide,  does  not  make  tlie  taker  execotari&  S0« 
tort.    Femings  v^  Jarrat,  1  &8p.  C.  335. 

8.  Although  a  person  .45annot  be  charged  as  executor  de  son  tori 
while  he  acts  under  a  power  of  attorney,  made  to  him  by  one  of  se- 
veral executortv  wher  nas  proved  the  will,  yet  if  he  continue  to  act 
after  the  death  of  such  executor,  he  may  be  charged  as  executor  de 
son  iorlf  though  he  act  under  the  advice  of  another  of  the  executors, 
who  has  not  proved.  Cottle  v.  Aldrich,  4M.  &*S.  175.  S.  C.1 
Starkie,  37* 
Aistit.  4.  Money  received  by  an  executrix  for  the  good  will  of  a  public 

house,  is  assets  in  her  hands.    Worral  v.  Hand,  Peake,  74<« 

6*  As  against  an  administrator,  debts  due  to  the  intftstitte  ars-sot 
to  be  considered  as  assets  till  actually  received,  although  not  stated 
in  the  administfator's  inventory  to  be  desperate.  Giels  and  another. 
Dyson  and  another,  1  Starkip,  32. 

6.  A  lease  which  belonged  to  an  intestate,  imon  which  the  phintif 
has  a  lien,  on  account  of  whichhe  retains  it  in  his  hands,  is  neverthe* 

lest 
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leftito'ba  ootuMeredas  assels  in  the  hands  of  thetUbnifiiistrator  who 

'ta6^th6|Mwer  Co  redeem  tt«    Vincent  v.  ^arp  ikdministratrix,  &c. 

«  Sfarkie,  607«  _ 

'  ^?;  A  debt  anaing  on  a  judgment  not  docketed  pursuant  to  the  AdmbMCntioii 

Statutes  4t,&  5  W.  &  M.  C*  20«,  ranks  in  the  adnunistiation  of  assets  of  aawts* 

<oiyly  as  a  simple  contract.    Hickeyv.  Hayter,  1  Eap.C.  SIS;  8.C.6. 

•8«  Semblet  an  administrator  is  entitled  to  deduct  from  assets  the 
reasonable  charges  of  collecting  the  intestate's  debts.  Gfles  and  an- 
other V.  Dyson  and  another,  1  Starkie,  S2. 

9.  As  against  creditors,  an  administrator  cannot  be  allowed  for  dis- 
bursements^  in  the  schooling,  feeding,  or  clothing  the  intestate's  chil- 
dren, subsequently  to  his  decease.    Giles  and  another  v.  Dyson  and       ' 
another,  1  Starkie,  92. 

10.  If  executors  neglect  to  give  orders  for  the  funeral' of  the  testa-  Fanenl  expm- 
tor,  and  have  sufficient  assets  tor  that  purpose,  they  are  liable  upon  "^'* 

«n  implied  promise  to  the  person  who  furnishes  the  funeral  in  a  man- 
ner suitable  to  the  testator's  degree  and  circumstances.  Tugweil  v. 
Heyman  and  another,  S  Camp.  298. 

•IL  Ifan  executor  carries  on  the  testator's  business,  though  for  Penoml Uiriil- ^ 
the  benefit  of  his  children,  he  is  liable  on  contracts,  and  may  be  ^^7* 
a  bankrupt.    Viner  v.  Cadell,  S  Esp.  C.  88..  ■    .   . 

12.  In  an  action  by  an  executor,  the  &ct  that  he  is  executor  is  ad-  FleMingi. 
i^itted,  unless  disputed  by  the  plea  o£ne  ungues  executor.    Loyd  v. 
finlayson,  2  Esp.  C.  564. 

IS.  Under  a  plea  of  plene  administrabit  to  debt  on  a  judgment 
which  is  not  docketed,  payment  of  bond,  (and  simple  contract)  debts 
exhausting  all  the  assets,  may  be  given  in  evidence.  Hickey  v. 
Hayter,  1  Esp.  C.  SIS. ;  S.  C.  6.  T.  R.  884. 

14.  If  any  part  of  an  executor's  plea  is  fraudulent,  and  so  false  "' 
within  his  own  knowledge,  the  plaintiff  is  entitled  to  a  general  ver- 
dict.   Campion  v.  Bentley,  1  Esp.  C.  S4S. 

15.  If  an  executrix  use  the  gopds  of  her  testator  as  her  own,  and  MjsoeUaneo«* 
afterwards  marry,  and  then  treat  them  as  the  goods  of  her  husband, 

ahe  shall  not  he  allowed  to  object  to  their  being  taken  in  execution 

•  §of  her  husband's  debt.    Quick  and  wife  v.  Stains,  .2  Esp.  C.  657* 
.&€.  LEL&P.  29S. 

16.  Where  an  executor  who  js  directed  by  the  will  to  carry  on  the 
tmMtor's.tradei  for  .the  benefit  of  bis  children,  gllows  a  third  person 
lOvOanry  it  pn  in  bis  own  nanie;  such  person  may  sue  on  contracts 
made  in  relation  to  the  trader  such  as  for  .goods  8ol4  Qr  the  like. 
Wilhes  V.  Li8ter»  6.  Esp.  C.  78. 

*  *\*    '■• 

'     •  EXTENT. 

>  Qfuere^  Whether  an  extent  delivered  to  a  sheriff  on  the  day  on  Priority  of. 
which  goods  seized  under  an  execution,  as  sold  and  delivered  to  the 
dUQchaser,  IkH  tphieli  .extent  is  delivered  subsequaitly  to  the  sale  and 
a^liveryiof  tke.goods,  be  entitled.to  priority  over  the  writ  of  the  ex- 
ecution?   Swain  v.  Markndi  1  Gow,  S9. 


LI  2  EXTOR- 
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[N^I  Faivfi 


Bf  Gaoler. 


By  SheiiC 


Bytollgatlianer. 


EXTORTION. 


U.If  a  gaoler  take  more  tlian  the  legal  fees,  ibe  prisoner  i^ay/sue 
htm  for  the  excess,  though  he  has  paid  it  over  to  the  regolating.  va- 
gistrates.    Miller  v.  Aris»  S  Esp.  C.  281. 

S.  The  sol,  penalty  against  officers  for  extortkm  inflicted  by  8ta- 
tnte  32  Geo.  2.  c.  28.  is  not  recoverable,  unless  a  table  of  fees  ha$ 
been  previously  made  out  pursuant  to  the  statute.  Jaques  v.  Whh- 
icmab  and  anotaer,,  1  Esp.  C.  861.;  Haqnam  v.  Ormerod,  Id.  n%«  Mar- 
tin v,  Sade,  2  K.  R.  59. 

8v  The  question  of  exemption  from  toll,  cannot  be  tried  in  flki  ia* 
dielfnant  i^gainst  the  turnpike  keeper  for  extortion  in  taking  the 
tollt  ^mless  the  ground  of  exemption  was  specified  to  him  at  the  time 
when  the  toll  was  taken.      Rex  v.  Hamlyn,  4  Camp.  379. 


NiiiiK  of  the 
right 


Eitent  of  the 
rigfau 

Statutes.. 


Fort. 


Contracts  be- 
tween. 


,f» 


FISHERY. 


U  A  right  of  fishery  is  devisible,  and  may  be  lost  as  :io  pM»,  sail 
preserved  as  to  part.  Therefore  an  exclusive  right  to  dredge  far 
oysters  in  a  navigable  river  may  subsist  as  appurtenant  to  a  maaat, 
wthottgh  it  be  Imful  for  all  the  king's  subjects  to  catch,  floating  fish 
therein.    Rogers  v.  A^len,  1  Camp.  SI  2. 

2.  A  prescriptive  right  to  a  several  fishery  in  a  navigable  riter 
may  pass  as  appurtenant  to  a  ^  manor.    Rogers  v.  Allen,  1  Camp. 

Sis: 

S.  IF  an  individual  has  a  right  of  fishins  in  a  navigable  men^  k  m 
subject  to  the  right  of  the  puUic,  to  use  Uie  river  for  all  the  purposei 
of  navigation.    Aboo,  i  Camp..  517.  n. 

4.  To  entitle  sr  south-whaler  to  Ih^  bounty  under  statute  26  Geow  8. 
and  28  Geo.  S.  it  must  canj  out,  &c.  one  apprentice  to  -every 
fifty  tons,  and  the  feet  be  verified  by  affidavit.  An  affidavit  verifying 
the  muster  rolls  of  the  vessel  containing  an  account  of  the  appren- 
tices, which,  if  true,  satisfied  the  requisitions  of  the  statute,  is  suf- 
fi^cient.      Lacon  and  another  v.  Hooper  and  another.  1  Esp.  C. 

5.  A  place  within  the  exchequer  survey  of  a  pott  w  a  taethhA  of 
it,  and  an  arrival  of  a  whaler  there  is  an  arrival  at  the  port  Stselfi  (IKe 
same  being  the  ship^s  pott  of  discharge)  iirithin  the  statute'2^  Geci-  ^ 
and  28  Geo.  S-  Lacon  alid  imothbr,  v..  Hooper  and  lUiouer, 
lEsp.C.2i6.  ,  ,  '  \ 


FOREIGNERS 


II 


9 


An  agreement  between  foreigners  controlling  a  prior  agreement, 
made  in  their  own  country,  and  for  that  reason  void  by  the  laws  of 
that  country^  cannot  be  enforced  hese;  HuUe  v.  Heightmao,  4  £q>. 
C.  75. 


Where  ttUes. 


FOREIGN  ATTACHMENT. 


1.  The  process  of  foreign  attachment  is  confined  to  cases  where 

both 
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boUi  the  debtor  and  party  attached  are  resident  in  London.    Lord 
Barrymore  v.  Taylor,  1  Esp.  C.  826. 

2.'  Hie  process  of  foreign  attachment  does  hot  lie  where  the  debt 
tO'foe  atUUihed  in  due  to  an  executor.     Lord  Barrymore  v.  Taylori , 
lEsp.C.586. 


FOREIGN  JUDGMENT. 


1.  No  action  will  lie  upon  a  foreign  Judgmerit,  on  th^fkce  of  wMth  £fl«ct  of. 
it  appears,  that  the  defendant,  not  resident  within  the  jurfsdiqtidn'of 
theroreign  court,  wks  neither  served  with'  proete,'nor  cami^  in  to 
defend  the  action,  although  such  jutlgttient  may  hare  been  obtained 
According  to  the  course  and  practice  .6f  the  cdttrt  in  smdiar  taa^ 
Buchannan  V.  Rucker,  1  Camp.  6S.  186.  b. 

2.  The  sentence  of  a  court  of  admiralty,  sitting  under  a  commissiim 
from  a  belligerent  power,  in  a  neutral  country,  will  not  be  recognized 
in  our  courts ;  and  that  is  to  be  considered  a  neutral  country  for  this 
purpose,  in  which  the  forms  of  sin  independent  neutral  government 
are  preserved,^  although  the  belligerent,  may .  have  sucbabody  of 
troc^  statipned  there,  as  in  reality  to  possess  theaoipereigii  antiMfilgi. 
.I>oiialdson  v.  Thompson,  l  Camp.  4%. 

8.  AiMumpnt  will  not  lie  on  a  decree  of  a-foreigm  court,  wjberefagr 
the  defendant  is  ordered  to  pay  a  certain  sum  of  money  to  the  piain»- 
cilFon  a  certain  day,  first  deducting  thereout  the  defenoanl's  eoste  to 
be  taxed  by  the  proper  officer ;  where  the  defendant's  costsliave  been 
/taxed,  either  at  his  own  request,  or  upon  an  ex  purte  proceeding  at 
the  instance  of  the  pUuntifi;    Saidler  v,  Eobins,  1  GaiBp.  2SS. 

4^  The  sentence  of  a  French  court  tn  •  oeiiB^  out  of  the  jurisdio- 
don  of  France,  will  not  change  thj3  property,  uuess  it  has  been  ao- 
quiescedin*  Smith  v.  Surridge)  ^Esp.  C.  27«»  and qumrt;^  evei^  t^en? 
See8T«  R.376.;  1  Camp.  429. 


m  »h  ■  »  m^m0^^m^i^mmm» 


», 


.     .         .  FORGERY. 

^..It  i^  forgery  to  copy  a  receipt  adding  words, which  change  its  Whstis. 
loipbrt,  and  give  the  ^y  in  eviden(96,'on  tne  jfp-ounds  that  th'i^  origi- 
nifislost.    Upfold  v.  Uit,  5  Esp.  C.  lOa. 


Statute  17  Geo.  2.  c.  5.  s.  5.,  although  it  is  drawn  m  the  same  form  as 
orders  in  the  county  in  which,  Ac.  usually  have  been  drawn.  Rex  v. 
Rushworth,  1  Starkie,  996»:  ; 


,*»i.4f  *     -»     7^  •  .   .•«    .         ....  .1      FRAUJa    *''... 

1.  A  release  obtamed  by  fraud  is  void.    Miller  v.  Aris,  3  Esp.  C. 

234. 

2.  It  is  no  defence  to  an  action  bv  a  solicitor  against  an  assignee  BmknipCcy; 
under  a  commissioii  of  bankrupt,  nat  the  commission  was  sued  out 

.  under  a  misrepresentation  by  the  plaintiff,  that  the  conunission  would 

•  be  /Operative  in  the  Jtfe  of  Mam  and  that  it  has  been  whoDy  fruitless, 

^  .  Li3  for 


I 
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for  the  coimniflsion  omnol  be  treated  w  a  mere  nullity*    P^flma^  v, 
Bimie,  2  Starkie»  59. 


FRAUDS,  STATUTE  OF. 

Writing,  when        1*  An  undertaking  by  the  indorser  to  indemnify  the  indorsee,  if  he 
MGOMry.  would  endeavour  .to  enforce  payment  of  the  note  against  a  party 

thereto,  is  an  undertaking  for  the  debt  of  another  witnin  the  statute 
of  frauds.    Winckworth  v.  Millsy  2  Esp.  C.  484. 

%  A  written  proposal  to  pay  a  moiety  of  the  debt  of  another,  Jf  the 
creditor  will,  at  a  specified  time  of  meeting,  accept  the  proposal 
and  discharge  the  debtor,  is  not  binding  unless  the  creditor  ac- 
cede to  the  terms  in  writing.    Graunt  v.  Hill,  1  Starkie,  10. 

S»  A*  having  commenced  certain  business  for  B.,  which  be  has 
undertaken,  refuses  to  proceed  without  a  promise  from  C  to  pay  the 
further  expences;  C  is  not  liable  on  such  a  promise  without  a  note 
m  writing.  Barber  v.  Fox,  1  Starkie,  270. 
Joist  liiwni  ^  If  two  lessees  for  their  mutual  accommodation,  exchange  pre- 

mises, and  one  commits  waste,  for  which  the  other  is  sued  by  the 
•landlord,  he  cannot  recover  the  costs  es  nomine  of  the  action  against 
ihib  former,  unless  under  a  written  agreement.    Hitchcock  v.  Hidi$, 
1  Esp-N.P.C.  168. 

5.  A  sale  of  lands,  though  by  auction,  is  within  the  statute 
of  frauds.  Walker  v.  Constable,  2  Esp.  C.  659. ;  S.  C.  1  B.  &  P. 
S06. 

6.  An  agreement  to  occupy  lodgings  at  a  yearly  rent,  payable  in 
quarterly  portions,  (the  occupation  to  commence  on  a  future  day),  is 

'  an  aereement  relating  to  an  interest  in  land  within  the  meaning  of  tlie 
fourSi  section  of  the  statute  of  frauds.  Inman  v.  Stamp,  1  Starkie, 
12. 

7.  A  paro)  assignment  of  a  lease  from  year  to  year,  granted  by 
parol,  is  void  under  the  statute  of  frauds,  29  Car.  2.  c.  3.  Sotting  v. 
Martin,  1  Camp.  318. 

WlMBDot  8.  Goods  are  supplied  by  A*  to  Z?.,  of  which  A*  afterwards  repos- 

sesses himself;  whereupon  C.  tells  A»  that  if  he  would  sendl  them  to 
B*^  he  (C)  would  pay  for  them.  Held,  that  the  credit  was  given  to 
C.  alone,  and  thererore  that  the  promise  need  not  be  in  writi^. 
Croft  V.  Smallwood,  1  Esp.  N.  P.  C.  121. 
when  9.  If  A^  incur  a  lawsuit  through  J9.,  in  the  event  of  which  B*  is 
interested  and  which  he  desires  A.  to  defend,  he  is  liable  to  j^  for 
the  costs  of  the  defence  without  a  note  in  writing.  Howes  v.  j^artin, 
1  Esp.  N.P.C.  162.  .      , 

10.  If  a  creditor  at  the  request  of  a  third  person  part  with  the  pos- 
session of  goods  on  which  he  has  a  lien  for  a  debt,  an  undertiJcing  by 
such  third  person  to  pay  the  debt  need  not  be  in  writing.  Houldltca 
And  another  v.  Milne,  3  Esp.  C.  86* 

11.  The  statute  29  Car.  2.  c.  3.  s.  4.  does  not  invalidate  an  .^^- 
ecuted  parol  contract,  so  as  to  prevent  a  party  to  it  from'inaintainjng' 
an  action  for  a  breadh  of  it,  where  the  breach  does  not  relate  to  an 
interest  in  land,  although  the  contract  itself  stipulates  that  the  defen- 
dant should  be  substituted  as  tenant  in  the  stead  of  the  plaintifls,  of 
premises  then  in  their  occupation.  Price  v.  Leybum,  1  Gow, 
109. 

12.  The  statute  of  frauds  requiring  a  writing  to  the  surrender  of  a 
lease,  does  not  apply  to  tenanaes  from  year  to  year,  which  therefore 

may 
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may  be  deteniuQied  by  any  act  of  mutual  consenty  such  as  an  accept- 
ance by  the  landlord  of  another^  in  room  of  the  tenant  at  the  end  of 
the  year,  and  which  acceptance  supplies  the  want  of  a  previous  notice 
by  the  tenant  that  he  will  quit.    Sparrow  v.  Hawkes,  2  Esp.  C.  505. 

IS.  To  satisfy  the  statute  of  frauds,  it  is  not  necessary  that  the  Wb«i  writingt 
writing  should  be  contemporary  with  the  agreement ;  a  subsequent  ^'^  tufficieiii. 
note  recognizing  a  previous  parol  contract  is  sufficient.    Shippey  v. 
Donison,  5  Esp.  C.  190. 

14.  The  words  **  I,  A.  B."  in  the  party's  own  hand-writing  at  the 
head  of  an  agreement,  tj  a  sufficient  signature  within  the  statute  of 
frauds.    Kni^t  v.  Crockford,  1  Esp.  N.  P.  C.  190. 

15.  A  bill  of  parcels  in  which  the  vendor's  name  is  printed,  deli- 
vered to  the  vendee  at  the  time  of  an  order  given  for  the  future 
delivery  of  goods,  seems  to  be  a  sufficient  memorandum  of  the  con- 
tract within  the  statute  of  frauds.  At  all  events  a  subsequent  letter^ 
written  and  signed  by  the  vendor  referring  to  the  order,  may  be  con- 
nected with  the  bill  of  palrcels,  so  as  to  take  the  case  out  pf  the 
statute.  Saunderson  v.  Jackson  and  another,  S  Esp.  C.  180;  S.C. 
2B.&P.238. 

16»  The  bought  and  sold  notes  given  by  brokers,  are  sufficient 
memoranda  in  writing  within  the  statute  of  muds.  Rucker  v.  Cam- 
meyer,  1  Esp.  N.  P.  C.  105. 

17.  The  bought  and  sold  notes  sent  bv  a  broker  to  the  vendor  and ' 
purch^er,  and  who  had  been  previously  appointed  by  them,  are  a 
sufficient  memorandum  to  satisfy  the  statute  of  frauds.      Chapman  v. 
Partridge,  5  Esp.  C.  256. 

18.  Q,u<ere^  whether  the  bought  and  sold  notes  made  by  a  broker, 
are  not  sufficient  to  satisfy  the  statute  of  frauds,  although  he  makes 
no  entry  in  his  book  ?  Dickenson  v.  Ulwal  and  others,  1  Starkie. 
128. 

19.  Where  goods  were  sold  by  auction  to  an  apent,  the  auctioneer 
wrote  the  initials  of  the  agent's  name,  together  with  the  prices,  oppo- 
site the  lots  purchased  by  him,  in  the  printed  catalogue ;  and  the 
principal  afterwards,  in  a  letter  to  the  agent,  recognized  the  purchase. 
Held,  that  the  entry  in  the  catalogue  and  the  letter,  coupled  together, 
were  a  sufficient  memorandum  of  the  contract  within  the  statute  of 
frauds.    Phillimore  v.  Barrey,  1  Camp.  513. 

20.  An  agreement  in  writmg,  by  which  the  defendant  undertook  to 
guarantee  the  payment  of  any  goods  which  the  plaintiff  should  deliver 
to  a  third  person,  sufficiently  expresses  the  consideration  for  the  de- 
fendant's undertaking,  to  render  the  agreement  binding,  under  the 
4th  section  of  the  statute  of  frauds;  although  it  contains  no  promise 
on  the  part  of  the  plaintiff  to  deliver  goods,  and  no  action  would  have 
Iain  upon  it  against  him.    Stapp  v.  LSi,  1  Camp.  242. 

21.  A.BXi  agent  for  some  manufacturers  sells  to  J?.,  who  likewise 
acted  as  an  agent,  a  quantity  of  shoes,  and  receiveis  certain  bills  of 
exchange  in  payment,  B.  beine  pressed  to  indorse  them  refuses,  but 
writes  a  letter  to  A.^  in  which  he  incloses  the  bills,  and  adds. —  **  that 
should  they  not  be  honoured  when  due,  he  (B.)  would  see  them  paid." 
Held,  that  this  was  a  sufficient  agreement  .within  the  4th  section  of 
the  statute  of  fratids  to  bind  B.  to  pay  for  the  goods,  in  de&ult  of  his 
principal.    Norris  v.  Stacey,  1  Holt,  158. 

22.  A  note  in  writing  of  a  contract  of  sale,  not  specifying  to  whom  What  noc 
the  goods  were  sold,  is  not  a  sufficient  memorandum  within  the  statute 

of  frauds.     Champion  and  another  v.  Piummer,  5  Esp.  C«  240. ;  8.  C. 
1N.R.252. 

23.  The 
LI  4 
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delivery  in  part,  or  in  all,  of  goodd  sold ;  and  a  written  ^brdet^ftt'A^ 
a^ery  gpvai  by  the  vendor  ti>  the  vended,  on  an  aixreptance  by^the 
person  in  posBetston,  is  a  saffieient  dettvery  withte  the  statola*'  SMI 
dbd  aaidier  V.  Keeve,  2  Esp.  C  588. 

24.  If  goods  are  ordered  verbally,  the  delivery  of  them  to  a  caniar 
'ia  tfiidBciettt  to  bind  tht  contnict  acoordfaig  to  the  statsne  oF  fraud, 
'^aftere  the  porchaser  ha«  beeeitt  the  habit  ef  receiving  goeda  fireaitlte 
^aendor  by  the  aenie  mode  ef  cenrteyfitce.    Hart  and  aaetber  ▼*  te^ 

.  ^  V  tbepoMlatfer  of  |;ooda,  at  the  time  of  the  ai^e,  ivrife  hh 
name  upon  a  particular  article,  with  intent  to  denote  that  he  haapur- 
dtaied  it,  ana  te  iipproprtate  it  to  his  own  use,  this  is  eoottgh  to  take 
the  sale,  as  to  the  article  written  opon,  oot  of  the  statute  of  fnwdi, 
iNit  net  as  to  other  artieles  bought  at  the  same  time.  Ho(%soa  t . 
L^  Bret,  1  Cam.  fiS8. 

'  :M.  8e  where  wine  waaaold  in  the  cask,  held,  that  cutting  eff  the 
^ills  and  marking  the  purchaser's  initials  on  the  casks,  took'liie  case 
'oufofthe  sfUote^  Anderson  v.  Scot,  1  Camp.SS5.n^ 
'  97.  Where  a  aample  is  defivered  as  part  or  the  proper^  sold,  the 
'•dolMfittry  irseflicient  #ithin  the  statute  of  frauds.  Kiinlts  v.  Suny, 
5  Bap.  C.  267. 

fi8^  The  delivery  of  a  sample  which  is  no  part  of  the  thiilg  ssU, 

will  ndt  take  e  sale  out  of  the  statute  of  fWiuds;  but  if  the  aai^iie  be 

"delivered  as  pairt  of  the  bulk,  it  then  binds  the  contract.    Talver  and 

another  v.  West,  1  Holt,  178. 

Ageat.  29.  An  agent  appointed  by  the  vendor  in  the  sale  of  the  property, 

is  an  asent  for  the  vendee  as  well  within  the  statute  of  frauds*  Hicki 
v«  Haukin,  4  Esp.  C.  1 14. 

50.  A  memorandum  of  the  sale  of  goods  under  the  17th  section  of 
the  statute  of  frauds,  cannot  be  signed  by  one  of  the  Gontractioff 
paartieB  as  the  authorised  agent  of  the  other:  the  agent  must  be  athim 
ppTfon.    Wright  v.  Dannw,  2  Camp.  203. 

51.  An  auctioneer  for  the  sale  of  lands,  is  not  an  agent  for  both 
parties  within  the  4th  section  of  the  statute  of  frauds,  29  Car.  2.  c9. 
fitansfield  ▼.  Johnson,  1  Esp.N.P,C.101.  But  see  EoimersoD  v. 
Heelis,  2  Taun.  88. 


:,  ,  FRAXJDULENT  CONVEYANCE. 

*  • 

wiut  is.         '  i':  %.  -An  asAMgnment  of  peraonal  propetfty  is  void  as  agmat  creditsd, 
'  unless  there  be  a  complete  diange  of  possession ;  and  it  is  n^  enough 
that  a  person  is  put  m  to  keep  possession  jointly  with  the  assignor. 
Wafdhall  T.  Smith,  1  Cajnp.  983* 

2.  If  after  possMion  tnceti  nnder  a  bill  of  sale,  the  vendor  is  |ier- 

mitted  to  deal  with  the  pra^erty  ks  tisual^  the  sftle  is  void  apuait 

y^reditors.    Pbget  and  another  v.  ¥etdtmrd  andwiothec^  f  Btp^'N.P.  C 

•205.  ^  >.        ,-  • 

8.  If  8'  person  who  lias  bten  discharKed  under  au'laMdveat  si^ 

which  vests  his  eflects  in  the'derk  of  the  peae^  abdl  cai  assignee  is 

appointed,  be  permitted  by  the  body  of  his  credftebrsia  eootame  in 

possession  of  the  efiecta  which  belonged  to  himbefoce  Us  dDsc^g^ 

no  assignee  being  appointed ;  these  effects,  whether  nsealioned  id  b3$ 

achcdttke  or  not»  cannot  be  taken  in  execution  by  axreditor,  who  after- 

^  •  afsrds 
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wMdai  Qlrtftb»|adgBint  i^ttnstlu^     Hiadle  v.-fieU^andemillier, 

4Cmmp,MS.    ••  

'  4v  .AUoivJBjg  Ae  veiidor  lo  .remain  in  •postmioa  after  aale  »  only  Wbai  b  not. 
ipffiumptivQ^  not  oonduaiva  evidence  tf  fraud  as  against  creditori» 
nnd  may  therefore  be  explained  away.      Ho£Eaian  ir.  Fht,  5  Es p.  C* 

5.  Where -goodtf  are  sold  by  public  auction,  and  theaellery  after  a 
ibndjidetaieg  i»  flowed  to  continue  in  the  posaeisiott  of  tfaaniy'  th«f 
fsanaot  be  taken  in  execution  by  one  of  the  acfler'acredteiri  who  was 
lyresent  at  the  sale,  since  the  transfer  was  open  and  netorfoua,  afid 
there  was  a  ghod«consideration  to  support  it.  Annalrong  t.  BaIdock» 
1  CjoW|  85* 

6.  li  an  assignment  be  made  of  household  fumiture^  aiid  the 
assignor  centinue  in  the  possession  of  it,  it  is  not  proteetedagainst 
an  execution,  at  the  suit  of  a  creditor  of  the  assignor,  unless  tte 
assignment  were  notorious.  In  such  cases,  the  nolofiety  of  the 
cflumge  ofpossession  is  die  question  to  be  ascertained^  Armstrei^v. 
Baldock,  Eaq.  i  Gow,  8Sw 

7.  The  'goods  of  A.  lumng  been  taken  in  execution  and  put  up  to 
-eile,  A  became  the  purchaser,  and  took  a  biH  of  sale  of  the  sheriff, 
%ul  permitted  if.  to  continue  in  possessien;  A.  then  exec^ited 
another  biU  of  sale  of  the  same  goods  to  C  a  creditor,  >  under  wMsh 
the  latter  took  possession  whereupon  B*  brought  an  action  against  C. 
ibr  the  goods.  Held,  that  Uie  first  bill  of  sak  was  valid*  and  tltere- 
ibre  that  B.  was  entiUed  to  recover.  Kidd  v«  Rawlin60B,>3  £sp.  C. 
52.  8.  C.  2  B.  and  P.  59. 


■•*■ 


FREIGHT, 

'  1.  Firefght  cannot  be  recovered  on  a  charter  party,  unless  the  sti-  Whai  ssmed. 
pulated  voyi^e  has  been  actually  perfbrmed :  and  there  Is  no  implied 
promise  to  pay  a  compensation  for  carrying  ffoods  apart  of  the  voyage, 
unless  they  are  voluntarily  accepted  at  a  place  short  of  the  port  of 
destination.    Osgood  v.  Groning,  2  Camp.  466. 

3.  Wherd  a  ship  is  freighted  in  contravoition  of  the  navigation  laws, 
although  the  consignee  accept  the  goods  and  seH  them,  he  is  not 
answerable  in  an  action  for  the  freight.     Blank  v.  9blly,  1  Holt,  554t. 

S.  The  consignee  alone,  unless  unknown,  of  goods  shipped  under  a  ^^^^  ^i*^  ^- 
bill  of  lading  to  tbe'order  of  the  Shipper  is  the  party  liable  for  freight, 
not  the  indorsee  of  the  bill,  or  venclee  in  whose  name  the  goods  have 
been  entered  at  the  custom  bousew     Artaaa  v,  Sinallpiace,  1  Ebd,  N. 
P.C.29b     ButaeeCock  v.  Taylor  and  another,  13£ast,d99,2C.N. 

P.&S87. 

4.  Any  one,  though  another  may  be  consignee  or  indorsee  of  thei^ 
bill  of  ladings  who  accepts  good*  on  his  own  account,  is  chargeable 

« vkh;thflir.iTei^   .  Secgart  v.  £coftt  and  others,  6  Esp.  C.  22. 

15.  "I^  by  a  biU  of  ladk^y  goods  are  made  deliverabte  to  if  •  or  his 


assigns,  he  or  they  -paying  fieiffht  for  the  same,  and  A.  assigns  the 
billof 'tedingto  B«,  and  J§.  assigns  it  to  C,  who  accepts  the  goods 
wider  it,  €•  is  liable  to  an  action  for  the  freight  at  the  suit  m  the 
snaater  of  the  skip.    Cook  v.  Taylor,  2  Camp.  587* 

6L  TheindoBseeof  the  bill  of  lading  of  goods  shipped  by  a  chartered 
vessel,  ddiverd^le  to  the  consignee  or  his  assigns,  he  or  thev  paying 
^ij^ht  according  to  the  terms  of  Uie  charter  portyi  js  liable,  tp  the 
r.  char- 
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charterer  m  tmmnnmt  for  the  freight ;  thoui^  the  goods  if  ere  landed 
at  the  West  India  aoclu  before  the  bill  of  lading  was  indorsed ;  though 
no  atop  was  put  on  the  goods  at  the  dock ;  and  though  the  indorsee 
bad  paid  oyer  the  proceeds  before  the  freight  was  demanded  of  him. 
Bell  and  another  ¥•  Kymer  and  otbersi  5  Taunton,  477* ;  S,  C«  3  Camp. 
6^. 

7«  Goods  shipped  from  abroad  and  consigned  to  a  merchant  in  this 
country,  are  to  be  paid  for  (upon  a  demand  for  freight)  according  to 
their  net  weight  as  ascertained  at  the  king's  landing  scales,  and  not 
according  to  the  weights  expressed  in  the  bill  of  lading,  unless  there 
be  a  special  contract  so  to  pay  for  them.  Geraldes  v.  Donison, 
1  Holt,  346. 

8.  A,  undertakes  to  smusgle  certain  goods  belonging  to  B^  into 
Russia,  A  regular  bill  of  Tiulinff  is  made  out  of  the  goods,  in  which 
the  freight  charged  is  the  usual  nreight  according  to  the  bulk  of  the 

foods.  But  a  second  contract  is  made  between  the  parties,  by  which 
h  undertakes  to  pay  A.  a  larger  sum  of  money  if  tlie  eoods  should 
be  safely  landed  in  tne  foreign  port.  The  goods  are  landed ;  B>  pajs 
the  freight  under  the  bill  of  laoing,  and  likewise  part  of  the  money 
under  the  agreement,  but  refuses  to  pay  the  remainder.  Held,  that 
notwithstanding  the  bill  of  lading  he  was  liable  to  pay  the  residue  as 
extra  freight.    Hedley  y.  Lapage,  1  Holt,  392. 

9.  A  ship  let  to  freight  by  the  month,  in  attempting  to  enter  a 
blockaded  port  by  order  of  the  freighters,  is  seized,  and  her  cargo  con- 
demned ;  but  being  afterwards  released,  takes  in  other  goods  and  de- 
liyers  them  to  the  freighters,  according  to  the  charter-party.  Held, 
that  there  was  no  suspension  of  the  freight  during  the  detention  of  the 
ship.    Moorsom  y.  Greayes,  2  Camp.  6§7. 

10.  A,  haying  shipped  goods  on  board  of  a  yessel  which  is  driven 
into  a  foreign  port  by  stress  of  weather,  part  of  these  gooda  are  sold 
by  the  Captain  to  defray  the  expences  of  repairing  the  yessel.  A,  is 
entitled  to  deduct  from  the  demand,  for  frei^t,  the  sum  for  which 
the  goods  have  been  sold.  And  the  circumstance  of  the  ship-ownen 
having,  during  the  voyage,  assigned  the  freight  to  a  third  person 
makes  no  difference.    Camp.  v.  Thompson,  1  Starkie,  490. 

11.  If  the  freighter  of  a  ship  employed  to  bring  a  cargo  of  wine 
into  the  port  of  lAmdon,  covenant  to  unload  her  in  the  usual  and  cos- 
ternary  time  at  Jier  port  of  discharge,  he  is  not  liable  for  the  deten- 
tion of  the  ship  in  the  London  docksy  if  she  is  there  unloaded  in  her 
turn  into  the  bonded  warehouses.  Rogers  y.  Foresters^  2  Camp. 
483.  ' 


E^aiikUioBSof. 


Juriidictioo 


FRIENDLY  SOCIETY. 

1  •  An  action  cannot  be  maintained  by  the  trustees  of  a  benefit 
society  elected  under  new  regulations  agreed  to  by  the  members, 
unless  these  regulations  have  been  confirmed  by  the  quarter  sessions, 
althoturii  the  original  rules  of  the  society  were  enrolled,  in  punuanoe 
of  SS  Geo.  S.  c.  M.    Battey  and  another  y.  Townrow,  4  Camp.  6. 

2.  A  firiendly  aodety  wlmse  rules  haye  been  allowed  by  the  magis- 
trates, and  registered  in  London,  afterwards  hold  thmr  meetings  in 
Middlesex ;  the  justices  of  Middlesex  have  jurisdiction  to  decide  upon 
comphunta  made  by  menbeva  of  die  society.  Rex  t«  Gash  and  ano- 
tber»  1  Stadde,  44k 

5.  Ujpon 
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3.  Upon  a  complaiiit  made  by  an  excluded  member  of  a  friendl  j 
society,  A.  and  B^  the  then  stewards,  are  duly  summoned,  and  an 
order  is  made  by  two  justices,  that  such  stewards,  and  other 
members  of  the  society  shall  forthwith  re-instate  the  complainant. 
The  order  is  served  Upon  A.  and  J9.,  after  they  have  ceased  to  be 
stewards;  but  it  is  still  obligatory  upon  them  as  members  of  the 
society  to  attempt  to  reinstate  the  complainant,  and  their  having  ceased 
to  be  stewards  is  no  justification  of  entire  neglect  on  their  part.  Rex  -  ' 
V.  Crash  and  another,  1  Starkie,  441.  ' 


»  > 


•  t 


GAME. 

1.  Where  game  is  accidentally  killed  hy  an  unqualified  person,  he  ^ooflCnsction  of 
b  not  therefore  liable  to  a  penalty;  but  if  he  afterwards   takes  it  thegwneUwi. 
away  he  is  liable  for  having  game  in  his  possession.    Molton  v. 
Cheeseley,  1  Esp.  N*  P.  C*  123. ;  see  Wameford  v.  Kendall,  10  East, 
19. 

2«  One  not  licensed  or  qualified  to  hunt  game  may  lawfully  join  in 
the  sport  with  one  who  is ;  but  he  cannot  use  his  own  dogs.  Molton 
V.  Rogers,  4  Esp.  C.  215. 

S«  To  complete  the  offence  under  the  same  certificate  act,  not 
only  is  a  refusal  to  produce  the  licence  requisite ;  the  party  must  re- 
-fuse  to  give  his  christian  and  sumamci  and  place  of  residence.  Mol- 
ion  Y.  Rogers,  4  Esp.  C.  215. 

4u  The  statute  13  Geo.  3.c*  80.  gives  a  penalty  in  case  of  killing 
game  on  a  Sunday,  and  directs  that  it  shall  be  forthwith  paid  on  con- 
riction ;  and  that  in  case  of  neglect  or  refusal  to  pay  or  eive  security 
for  the  pajrment  of  it,  the  justice  shall,  by  ioamani  under  his  hand  and  ' 
seal,  cause  the  same  to  be  levied  by  (iUstress  and  sale  of  the  offender's 
goods;  and  that  it  shall  be  lawful  for  such  justice  to  order  such  offender 
to  be  detained  in  custody  until  return  may  convenientlv  be  made  to 
such  warrant  of  distress,  unless  the  party  convicted  shaU  give  security 
for  hb  appearance,  &C  Held,  that  such  order  to  detain  in  custody 
until  the  return  of  the  warrant  of  distress  may  be  by  parole.  Still  v. 
Walls  and  another,  6  Esp.  C.  36. ;  S.  C.  7  East,  533. 

5.  Bodies  corporate,  who  are  lords  of  manors,  are  not  prevented  by  Gmcfccapcr. 
atatute  3  Geo.  1.  c  11.  from  appointing  qualified  persons  their  game- 
keepers.   Spurrier  v.  Vale,  1  Camp.  4^7. 

6.  A  deputation  to  a  gamekeeper  who  is  neither  himself  qudified 
to  kill  game,  nor  is  a  servant  to  ttie  lord  of  the  manor,  need  not  state 
on  the  fiice  of  it,  that  he  is  appointed  to  kill  game  for  the  use  of  the 
lord ;  and  it  will  be  presumea,  that  whatever  game  he  kills,  is  for  the 
lord's  use,  till  the  contrary  is  proved.  Spurrier  v.  Vale,  1  Camp.  457* 

7.  Though  two  offences  i^ainst  the  statute  5  Anne  c.  14.  are  estab-  Ftaudtx: 
lished  by  a  single  act,  only  one  penalty  can  be  recovered.    Mdtonv. 
Cheeseley,  1  Esp.  N.P.  C.  123. 


GAMING. 

1.  Tht  statute  9  Anne  c  14.  only  avoids  securities  for  money  lent  to  Comi 
play  with;  th^relbre  money  lent  without  securi^  is  recoverable.  ^^^ 
WettenhaU  V.  Wood,  1  Esp.  N.P.  C.  18.  ^^ 

2.  A  sum  under  IQI,  fairly  won  at  play  is  recoyerable.     Bulling  ▼• 
Frost,  1  Esp.  C  235. 

GAZETTE. 
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Notice  in  the  gazette  1b  Eufficient  ta  mAe  one  \iMe  for  pCiuhTn; 
thus  in  the  cue  of  iinuggling  snd  outlawry.  Godfrey  V,  Tunrfiiill 
sodanother,  1  E«p.C.S72. 


HABEAS  CORPUS. 


ComtmetioD  of      \-  A.  prisoaer  committed  to  an  English  gaol  under  a  warrant  frain 

tb«  HabcM        £tie  Secretary  of  State  for  Ireland,  removing  him  thence  that  he  may 

Corpiu  AcL       be^roaght  before  a  judge  for  an  offence  in  England  with  which'he 

Is  charged,  IB  entitled  to  a  copy  of  the  commitoient  wilhin  the  He- 

lieas  Corjnu  act,  31  Car.  2.  c  2.  s.  2.  Sedley  v.  Arbouin,  S  Esp.  C.  174. 

%  If  agaoler  has  Incurred  the  penalties  of  the  Habeas  Corjjtu  act, 

"      "        "       "  '  I-      «  .  ■  !■        py  of  the  coi 


31  Car.  2.  c2, 

mitment,  he  is  n  "     j 

«opy.    Sedley  v.  Arbouin,  3  &p.  C.  174. 


mitment,  he  is  not  discDarged  by  the  prisoner  aflerwarJs  accepting  a 

*-  •   "Eip.-  — 


HAWKER. 

A  licensed  hawher  who  glres  hii  ficence  to  be  used  by  hi>  senaM 
employed  to  sell  goods  on  his  account,  is  not  liaUe  on  99tiM.  S. 
c.  26.  as  for  letting  to  hire  or  lending  the  licence.  Hodgaen  cj.  L  v. 
Flower,  9  Camp.  288. 


HIGHWAY. 

1 .  If  a  paiaage  leading  from  one  part  to  another  of!  a  public  street 
(though  by  a  very  circuitoiu  route),  made  originally  for  private  con- 
venience, has  been  open  to  all  the  world  for  a  great  number  of  years, 
without  any  bar  or  dbain  across  it,  and  without  any  person  psoni^ 
through  it  meeting  with  interruption,  it  is  to  be  considered  as  dedi- 

.cated  to  the  public 
an  indictable  oSeac 

2.  But  the  erectJ 
down,  rebuts  the  pi 
V.  Karr,  1  Camp.  2 

3.  If  an  encroacl 
Cait  be  proved  to  bi 
repairing  it  by.  remi 
discharges  himself 
219. 

1.  Although  a  St 
shall  b^  under  the  ( 
s^plied  to  that  pu 
streets  of  the  parul 
particular  street,  tb 
their  common  law  X 
bitanUOfSuGeorj 

5.  Semblii  that  i 
\carriaga  pabsiiig  in-  opposite  £rectioiu,  the  driver  of  that  irbiA  is 


DicwmO,  HUNDRED. 

Oft  the  moDg  ude  of  the  road  is  not  therefore  in  fault,  if  the  other 
might  have  avoided  him  ;  at  leaat  if  t}ie  other,  seeing  him  approach, 
crossed  over.     Crudea  v.  Fenthsm,  ^  Ecp:  C.  685. 

6..Q9^  dpvip^  aJoQK  the  ro^ia  not  exciwed  an  accident  which  he 
might  have  avoided,  oecause  die  other  was  on  the  wrong  side* 
CUj  V.  Wood,  5  Enp.  C.  44. 

7.  It  is  sufficient  for  a  driver  to  leave  sufficient  room  on  the  right 
hand  side  of  the  road  for  carriages  comiog  in  on  apposite  direction  to 

Eass,  without  keeping  within  hia  proper  track.  Wordsworth  v.  Wil- 
ui  and  others,  5  £sp.  C.  273. 

8,  If  the  driver  ofa  carria^  upon  a  public  road  may  adopt  either 
of  two  courses  one  of  which  is  tafe  and  the  other  hazardoat,  aqd  he 
elects  the  latter,  he  is  responsible  lor  the  mischief  which  ensues.  And 
he  cannot  in  such  case  insist  upon  the  fkct,  that  he  kept  to  his  own 
^ide  of  the  road.     Mayhew  v.  Ehoyce,'!  Starkie,  423. 

$.  An  in^ctment  against  a  parish  for  not  repairing  one  side  of 
the  i^d,  (the  other  side  lying  in  another  parish)  ought  to  state  that 
parish  was  liable  to  repair  ad  medium  fitium  we,  eoA  not  merely  that 
a  cert«in  part  of  the  road  in  breadth  15  feet  was  out  of  repair.  A 
record  of  convicti<m  on  an  bdictment  against  a  parish  for  not  repair- 
ing a  road  is  conclusive  evidence  of  the  liability  of  that  parish  to  re- 
pair.    Bex.  V.  St.  Fancras,  Peake  22a 

10.  Where  the  burthen  of  repairing  a  highway  is  transferred  by  a 
public  act  of  parliament  from  the  parish  to  other  persons,  if  the 
pi^rish  be  indicted  for  not  repairing  this  higfawayt  there  is  no  occa- 
sion for  a  special  plea,,  stating  who  are  bound  to  repair  it ;  but  the 
exemptioo  may  be  taken  advanti^  of  under  the  general  issue  of 
not  gudty-  Rex  t.  Inhabitants  of  SL  George,  Hanover-square, 
S  Camp.  222. 

11.  A  plea  by  the  inhabitants  of  a  puish,  that  the  inhabitants  of  ft 

E articular  district  are  bound  by  prescription  to  repair  all  common 
ighways  situate  within  that  district,  save  and  except  one  common 
highway  within  the  said  district,  (and  which  one  is  j>f  recent  date) 
need  not  state  by  whom  the  excepted  highway  is  rqmirable.  Rex 
v:  till!  Inh^itants  of  Bcclesfield,  1  Starkie,  393. 
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4.  AhoiiteypartofwliicbisoocuDiedbytfaepIahttfrat'tiiiopiand 
die  remainder  of  which  is  occupiea  by  lodgerty  no  part  of  hb  wbAj 
sleeping  therein^  i«  a  dwdling-house  within  the  protection  of  the  sta- 
tute 1  G.  1.  statute  2.  c  5.  Rea  v.  Wood  and  iuiother>  2  SlaiUe, 
269. 

5*  In  an  action  on  the  riot  act,  and  upon  die  02  Geo.  S.  c.  190. 
against  the  hundred;  held  that  buming,  though  spedfiodlymentioDed 
in  a  clause  of  the  statute,  as  distinct  from  a  demolishing  or  puUbg 
down,  is  included  in  the  latter  terms.  Nesham  and  others,  v.  Ann- 
strong  and  others,  1  Holt,  466. 

6.  Quare,  if  a  staith,  winch  is  a  place  of  deposit  for  coaIa>  inn 
erection,  building,  or  engine,  within  the  meaning  of  the  finland 
second  sections  of  the  52  Geo.  S.  c.  J30.?  Nesham  and  sthen,  t. 
Armstrong  and  others,  1  Holt,  466. 

7.  In  an  acdon  against  the  hundred  on  the  statute  to  reoover 
damages  for  mischief  done  to  a  dwelling-house  by  a  mob,  it  is  not 
necessary  to  show  that  the  object  of  the  mob  was  seditious.  Cbrle 
V.  Burdett,  Bart,  and  another,  2  Starkie,  504. . 


ILLEGAL  AND  LEGAL,  VAUD  AND  VOID. 

1.  The  compounding  of  a  misdemeanor  is  a  good  considmlioD 
of  justice.         for  a  contract.   (The  misdemeanor  |n  this  case  was  a  fiaud).  Dnp 

▼.  Ibberson,  2  Esp.  C.  64S. 

2.  Money  deposited  with  a  stake-holder  to  be  paid  to  a  third  penon 
for  using  his  interest  in  procuring  the  pardon  of  an  ofender,  cannot  be 
recovered  back.    Norman  v.  Cole,  3  Esp.  C.  259. 

3.  J£Af  the  indorsee  for  yalu^  of  a  bill  of  exchange,  to  whichB.)  tke 
indorser,  had  forged  the  acceptance  of  C,  delivers  it  up  to  A  osluf 
solicitation,  imd  receives  from  himi  in  lieu  thereof,  a  bill  accepted  hi 
D»  without  consideration.  A,  may  maintain  an  action  on  tois  wl 
against  D.,  unless  there  was  an  agreement  between  him  and  B*  to 
stifle  a  prosecution  for  forgery.    Wallace  v.  Hardacre,  1  Ctfoa.  45. 

4.  An  agreement  by  the  payee  of  a  bill  of  exchange,  to  cBftcoatgea 
person  liable  u^n  it,  in  consideration  that  the  latter  would  not  oMwe 
the  Court  of  King's  Bench  against  him  for  a  misdemeanori  is  diegal 
and  void.    Pool  v.  Bonsfield,  1  Camp.  66. 

5.  Upon  a  Conviction  before  magbtrates  for  a  breach  of  t))e 
excise  laws,  a  warrant  to  levy  the  penalties  is  directed  to  an  txdft 
officer,  who,  by  way  of  indulgence  to  the  party,  takes  from  Km  spio- 
missory  note  at  two  months  n»r  the  amount,  without  previous  s^ 
ritsf  from  his  superiors.  Held  that  the  promissory  note  m>  g^  ^ 
41  valid  security.    Sugars  v.  Brinkwortfi,  4  Camp.  46. 

6.  An  affreement  to  forego  a  cnminail  prosecutiD»  is  iU<V"'»  ^ 
the  plaintiff  may  recover  a  bill  given  bjr  toe  defendttit^fbv  w«Nts 
of  a  civil  proceeding  agpunst  B»,  and  tfie  amount  of  ii  om^B^ 
with  j9.,  although  the  plaintiff  has  instituted  a  prosecution  ttwK'ff 
which  he  afterwards  abandons,  unless  it  be  expressly  proved  tU  tiM 
abandonment  of  the  prosecution  formed  part  of  the  concidtntioB 
for  the  bill.    Hardine  and  others  v.  Cooper,  1  Starkie,  467* 

Alien  ciunity.  7.  (^ods  the  produce  of  Holland  purdiasedih  diat  covntiy^ 
jng  hostilities  between  Holland  and  Great  Britaini  by  a  British  ^g^ 
resident  there,  and  diipp^  to  British  subjects  were  lasufM  kyv^ 
fn  this  countify ;  held  tiiat  this  was  a  l^al  insunmca  .BeB  v.ft<^ 
2  Bsp,C.  712*;  S.C.  1  Bt  ft  P,  S46*i  but  j\iiigm6iilx«va*ed  ST;B. 

^§0t 
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8«r  A  Vrttidkkniul  domiciled  at  lisboii  consigns  a  cargo,  which  is 
his  property  to  Nimtes,  under  the  name  of  a  native  Portuguescy  who 
MUi  te'^neutmliser  ;*  the  ship  being  taken  and  brought  into  an  Eng- 
iisli  pl^rt,  die  cargo  is  Kbelled  in  the  Court  of  Adnuralty ;  the  Por- 
tuguese with  the  privity  of  the  FVenehman  claims  it,  and  it  is  decreed 
to  be  delivered  up  to  lum  as  neutral  property.  Held,  that  an  action 
at  law  could  not  afterwards  be  maintained  by  the  Frenchman  against 
tlie  PoHuguese  to  recover  the  proceeds  of  the  cargo,  De  Mettow  v. 
De  Mellow,  ^  Camp.  490. 

9*  An  action  may  be  maintained  here  by  a  neutral,  on  promissory 
notes  given  to  him  by  a  British  subject  in  an  enemy's  country  for 
goods  sold  there.    Houriet  and  another  v.  Morris,  9  Camp.  90S. 

10.  Although  a  bill  drawn  by  a  prisoner  of  war  in  F^rance  in  1795, 
upon  a  person  resident  in  England  in  favour  of  an  alien  enemy  could 
hot  have  been  originally  enrorced,  the  drawer  is  liable  on  a  subse- 
quent promise  in  time  of  peace  to  pay  principal  and  interest;'  Du- 
hammel  v.  Pickering;  2  Starkie,  90. 

li.  A  bond  conmtioned  for  the  service  of  an  apprentice  under  a  App^tic^ 
binding  void  by  statute  5  Eliz.  c.  91  •  is  likewise  void.    Bumey  v. 
Jennings,  6  Esp.  C.  8. 

12.  Parties  may  come  to  an  acreement  to  dispense  with  the  form-  BuiUkig  Acl 
'  alities  of  the  building  Act.  If  uie  occupier  of  premises,  the  owner 
of  the  improved  rent  of  which  is  liable  to  the  rebuilding  of  a  party 
wall,  voluntarily  assumes  th6  responsibility  by  a  promise,  (not  in 
writing)  there  is  a  sufficient  consideration  to  support  an  action  on  such 
promise,  resulting  from  this  occupation  of  the  adjoining  premises; 
and  this  is  evidence  to  be  left  to  the  jury  that  he  is  owner  of  the  im- 
proved rent.  Especially  in  a  case  where  there  is  evidence  of  his 
kaviiig  subsequently  offered  his  lease  to  sale  for  a  sum  of  monqr  in 
gross.    Stewart  ▼.  Smidi,  1  Holt,  921. 

'    19.  "Where  a  promissory  note  is  given  for  anodter  note,  the  consi-  Conatctil 
deration  of  which  is  not  nudum  in  se,  or  the  notd  declared  void  by  ritj. 
statute,  but  malum  prohibitum  only,  it  is  valid.    Witham  v.  Lee, 
4  Esp.  G.  264. 

14.  &  bevag  employed  by  A.  to  purchase  for  him  certain  trans-  ComiMny. 
ferrable  diares  in  an  unincorporated  company,  charged  and  received 
fkOihim  2Sl»  beyond  the  market  price  of  such  smures  at  the  time. 
Held,  that  an  action  would  not  lie  to  recover  back  this  sum,  the  com- 

ly  being  within  6  Geo.  1.  c.  18.  and  the  parties  in  pari  ddieto. 
ek  V.  B«ck,  1  Camp.  54!?. 

15.  An  indictment  cannot  be  supported  f(fr  a  conspiracy  to  deprive 
a  man  of  lUie  office  of  secretary  to  one  of  these  companies ;  and  to 
ooUeot  subscriptions  for  them  as  secretary,  comes  so  near  to  obtain- 
ing money  upon  false  pretences,  that  if  a  man  is  indicted  for  so  doing, 
he  cannot  be  considered  as  prosecuted  without  any  reasonable  or 
probable  catse.    Bjtx  v.  Stratton,  1  Camp.  549.  n. 
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15.  An  afffeement  signed  by  a  person  in  a  state  of  complete  intoxi- 
tMion  is  void.    Pitt  v.  Smith,  9  Camp.  99. 

17.  In  an  action  for  wOrk  and  labour,  proof  that  the  plaintiff  was  in 
a'Stateof  intoxication  when  he  signedthat  which  is  insisted  on  by 
the  defendant  as  an  agreement,  dispenses  with  the  necessity  of  pro- 
aitolBg  it.    Fenton  v.  Holloway,  1  Btarkie,  126. 

19.  A  Contract  tainted  widi  fraud  is  voidable  by  the  innocent  Bnad. 
t^^Yi  "^lio  wfll  then  be  remitted  to  his  original  ri^ts.    Hence  if  A. 
^Miekake  to  B*  for  what  he  cannot  perform,  JB.  may,  on  discovering 

the  cliiB^  iipmcdiately  recover  l>ack  the  conadenition  patt»  ttough 
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bjrdietenntartfaecoiitmct  it  was  to  be  rtpaidody  m  dcAudtof 
performance  by  a  future  day/   Hogaa  v.  Sbee,  S  E«.  C  SfiS. 

Gaming.  19-  A.  lays  a  wager  of  twenty-five  guineas  with  B.  upon  the  cvtat 

of  a  hone-race>  ana  he  takes  the  nsk  of  tai  guineas  (part  of  the 
twenty«five)  as  his  share  of  it.  A.  wins  the  winger,  but  before  be  vs- 
ceiTes  the  money  from  B.  he  pays  C.  ten  guineas,  as  his  portiim  of 
the  bet.  B.  never  paid  the  wager  to  A^  and  all  hope  of  obtaining  it 
was  lost.  Held,  that  A»  was  entitled,  notwithstanding  the  statutst  of 
gaming,  to  maintain  an  action  of  mone^  had  and  received  against  C. 
for  the  ten  guineas  whiph  he  had  paid  hun.  Simpson  v.  Bliss,  IHolt, 
27S. 

Goodwill  mi        90l  An  agreement  to  procure  a  situation  for  a  medical  man  by  tbe 

assignment  of  patients  by  a  third  person  to  whom  a  premium  is  to  be 
paidC  is  not  illegal.    Edgar  v.  Blick,  1  Starkie,  46i. 

21.  A  contract  to  pay  a  poundage  on  goods  sold  by  the  one  psitf 
to  customers  recommended  by  the  other,  is  illegaL  Wybora  r. 
Stanton,  4  Esp.  C.  179. 

23.  A  contract  of  an  immoral  tendency  is  void ;  therefore  tlie 
price  of  bdecent  prints  sold  cannot  be  recovered.  Fores  v.  Jshnci, 
4  Esp.  C.  97. 

S$b  A  policy  of  insurance  on  money  lent  to  the  captain  pajfsUe 
out  of  the  freight  is  illegal,  and  the  premium  cannot  be  recovered 
back  from  the  underwjriters.    Wilson  v.  R.  E.  Ass.  Co.  2  CaBiD.69S> 

liondon  bfokcr.      24.  SemUe^  if  a  broker  make  a  contract  contrary  to  the  reffwatiosi 

of  the  city  of  London,  and  in  violation  of  the  bond  into  whica  be  hai 
entered  with  the  Mayor,  Aldermen,  &c.  he  is  not  therefore  disqnslificd 
from  bringing  an  action  on  a  contract  so  made  in  contiaventioB  of 
his  duties  under  the  bond.  The  remedy  against  him  is  an  action  for 
the  penalty  of  the  bond,  and  the  contract  is  not,  Jmo  ./%<a^  void. 
Kemble  and  others  v.  Atkins  and  another,  1  Holt,  4m  • 

Fwikopo  crw       25.  One  drawn  in  and  made  party  to  an  iUe^  transaction  by  the 

minii^  ardfice  of  another  is  not  pariiceM  cnminist  and  is  therefose  tcmitted  to 

his  original  right.    Drummond  v.  Deey,  1  Esp.  C.  152. 

26.  One  woo  is  innocently  engaged  by  another  in  an  illegal  tnun- 
action  may  recover  a  remuneration  for  his  services.  Strongitbsni 
V.  Lukyn,  1  Esp.  C.  SSa 

IVortit— ion.  27.  A  contract  contra  banoi  mores  is  void;  such  aa  die 

lodgings  for  the  purposes  of  prostitution.    Girardy  v. 
1&P.N.P.C.  18. 

28.  If  articles  of  dress  are  sold  to  a  woman  of  the  town,  an  actum 
will  lie  to  recover  their  value,  although  the  seller  knew  the  wsj  of 
lifo  of  the  purchaser ;  unless  he  fiimiwed  them  with  a  view  to  snsUe 
her  to  carry  it  on,  and  he  eicpected  to  be  paid  from  the  profit!  of 
her  prostitution.    Bowry  v.  Bennett,  1  Camp.  848. 

RMMatnds.  29.  A.  contracts  to  sell  to  B.  some  Russian  hemp ;  and  the  ibip 
on  board  of  which  the  hemp  is  to  be  conveyed  is  to  sail  from  St* 
Petersburgfa  by  agiven  day.  X  is  the  importer  of  the  hemp.  Bytfae 
statute  10ft  11  W.8.  c.6.  it  is  illegal  for  any  sobiect  of  thisresln 
tocarnron  a  trade  with  Russia,  unless  he  beamember  of  the  felloe* 
ship  of  merchants  trading  to  those  countries,  il.  is  not  a  mcvber 
of  the  company ;  but  the  hemp  is  protected  at  the  landing  scale  sod 
in  the  docKS,  by  using  the  name  of  a  broker,  who  was  one  of  the 
fellowship.  QiMm^' iTthis  be  such  ^an  illegality  in  the  cpoMfi  9$ 
will  render  it  void,  and  entitle  B,  to  avail  himself  of  it  as  a  iMeeoe 
to  an  action  brought  against  him  by  A.  for  not  ful^^Jipg  his  sgne- 
ment?    Gross  ma  anoUier  v.  La  Page,  1  Holt,  105. 


differenced  arisny  oul  of-  illegid  ^tocfc-jobbingv  •  which  the  broker  had 
pej4-^iQ^eU'f  i»  void  m.thehaiHb  of  an  indowe^  who-  took  it  with 
koowiedge  *of  the  whol«<  dffiur»    8t6er«  ;r«  Laihle}!^  1  E^,N*F.<>. 

.  &I^  A.  foie^ner  who  sellt  goodft  outright  abroad,  which  he  knowvi Thule. 
ai^iatended  to  be,  and  which  be  pack*  for  Uie  pvr^se  of  behig;t 
fliQuggied  inta  ibis  oouatryy  oaaoM  sue  here  for  the  pnoei    Beraati^' 
and  aaother  V.  Reed,   1  Etp.  N.  P.  C.  9L ;  S.C.|  by  the  aaoie  of 
Wa/mell  v»  Reed  and  another,  5  T.  R.  599.         . 

•  S2.  A  voyage  from  this  country  to  a  place  surrendered  to  HifiL 
]tfi||eplOr'a  antH»y  eominenced  after  the  penod  at  wlHeh>  aceording^o 
aviloles  of  capitulation  pablished  in  the  London  .GaaettOr  it  warn  'ta^ 
be  restored  to  the  eiieniy^  and  after  in  iaot.  it  *  was  restsored^  is  notti 
illagaly  f£  iateiligence  of  that  event  had  not  veached  Engkad  whtfn 
the  ship  sailed,  and  thoobjeot  of  the  adveiitave>  was  not  a  tcadtng> 
with  the  enemy.    Atkinson  v.  Abbott,'  1  Camp*  595. '  /•  :      -^ 

SB.  Policy  from  London  to  a  for/ngn  port»  **  on  goods  as  ah(Hild  .   ^ 

t^araifter  be  dedaredi  each  paakage  to  pay  average^  the  same  as^if ' 
it  were  separately  insured."    A  small  quantity  of  naval  tiores  iwas*^ 
aAevwards  aaeirtioBed  in  the  specifioation  of  interdrt,  and  ^xpoited 
ia.  the  vessel  wi'tfa  the  other  goods  insuredv  without  a  licence,  eoa^ 
tn^.to  a  proclamation  authorised  by  53  6. 3.  O.S.;  held,  that  tiw  i 
policy  was  entirely  vitiated,  and  that  the.  assured  could  not  lecover 
Yar-thal  pisrt  of  the  goods  the  exportation  of  vduch  was  legal.  Parkin  : 
nDiok^  SCamp..2eL  ;>  '  .    i 

-34^  A.  voyage  taa  Prussian  port- is  not  iUegaU  as  being  a  tiading-t^ 
Willi  aik  enemy,  i  although  our  conmerce  is.  entirely  eocduded  ^roni^' 
thO'ports  of  Prussia^  and  there  be  no  diplomatio. intercourse  between 
the  two  countries.^  Moller  v.  Thompson,  2  Camp.  610«  > 

'  95.  Since  the  19th  of  iVfay,  1806,  the  tradkig.  between  this  country 
and  •  poita  and  places  in  the  island  of  St.  DomingOf  not  under  the 
dominion  and  in  the  actual  possession  of  His  IMUesty's  enemies 'baa* 
b«« ki(Miri*out mf  Uonoe.    Btaekb«m.v.  thompmm,  a Ca«p. 

36.  AVhere  a  licence  is  granted  for  a  voyage :taja  hostile  country  • 
to. cantiartb>ia< force  ^  a'^gtve&day;*tf:the  VQ;yagaiarAonilF^«i)egim 
b0foaethattda)H  -ft  ooatinuas.touhe9Bqteotedb^the  Itcfinoe^  tlM«i^< 
delayed  beyond  the  day  by  stress  of  weather  or  otlu^^ad^Lfllsilti  .oviEir  > 
whiah  the  essored  have  no  controL    Gtomng-v^'OaohHt;  3Xaittp. 

tSIm  ]aai»>aolion  ibr  niot  >aoco«taig.  ibr.goodr  delheoed  in  thia. 
coontrytokUM  dafeadhotv  the  nastei^i  of  .oshilp,  to  ,be  sold  i^  hin&i 
abroad,  it  is  no  defenoe  that  tbetgoddaiwiteaezinralid  withont .paying:' 
ds|iia^/*tikBa  it2tbo.pro«adaaaitha.*kask>ii.of  tthek::diitlaa:wflik  pio&t 
ofjthoi.si^rlMnittit  bdbwfevi^aic|>tainttfffflBdl  UkMi^    CatfinVr^ 

fi6.vAi»lH^^litsd%t||ie^0K>wa  ^iirm^im^Jh  dn  Vehil£.af:thea(U 
selvwaldotbenBintiBh ar^teoai^ aaarohaaasj  pamstting rtbe  vesOel* 
/.vt^^.oail  iif  baMast^  ftoift  XoM^^to  IMfaiMr  ■otwithslnnding  .-any 
tMoy  «BMd|iaA.%i  Waii/kimf'%  osdcit  in  odnniril  of  ^6th  Afurilf 
IBM^'X  hahl  to*  be  idsufideatf  so.legaliBe  a  policy  of  :ioBnrance  on 
thftsh^ «» thia  voyage,  «a  behalf  dl  the  owner,  who^  ates  wft  aMen. 
enwy. .  t^kigg '  and  another  ^'  Scatty  A  Gamp*  939. ;  8.€.''  1  Holt, 

39.  if  articles  not  specified  in  a.  hcenco-to  import,  beimportade 
. .  Ybi„  V.  .Mm  along 
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•doDg  with  others  which  are  s(ilecified :  semUef  the  licence  w31 
insure  to  the  protection  of  those  articles  which  are  specified.  Butler 
v.  Almutt,  1  Starkie,  222. 

40.  A  prospective  licence  from  the  crown  for  a  voyage  from  an 
-enerav's  country,  granted  after  the  voyaee  has  commencedi  ia  in- 
sufficient to  renoer  it  les al :  but,  if  the  i>arties  to  a  policy  of  insurance 
on  this  voyage  contemplated  the  obtaining  of  a  licence,  the  premium 
may  be  recovered  back  by  the  assured  from  the  underwriters.  Henry 
and  others  v.  Staniforth,  4  Camp.  27a ;  S.  C.  1  Starkie*  254. 

41.  A  licence  granted  to  a  snip  to  sail  in  ballast  from  London  to 
Holland  (which  country  was  at  that  time  in  a  state  of  hostility), 
notwithstanding  any  thing  contained  in  His  Majesty's  order  of  csoun- 
cil  of  AvrUf  18094  held  not  to  protect  a  ship  which  was  the  property 
of  an  auen  enemy.  An  insurance,  therefore,  on  such  vessel  is  void. 
Gregg  v.  Scott,  1  Holt,  129. 

Umry.  ^f,  An  usurious  indorsement  of  a  bill,  good  in  its  original,  does 

not  vitiate  it  in  the  hands  of  a  subsequent  and  bond  fide  h<dder. 
Daniel  v.  Cartomr,  1  Esp.  Ci  274. 

43.  If  a  bill  of  exchange  is  drawn  upon  an  agreement  between  one 
of  the  original  parties  to  it  and  a  person  not  a  party  to  it,  that  the 
latter  shau  get  it  discounted  by  another  person  likewise  not  a  party 
to  the  billy  upon  usurious  terms,  and  it  is  so  discounted  accordingly; 
the  bill  is  void  for  the  usury,  in  the  hands  of  an  innocent  indorsee. 
Young  V.  Wright,  1  Camp.  141. 

44.  A  bill  of  exchange  is  void  in  the  hands  of  a  hondjide  indomee, 
if  it  was  drawn  in  consequence  of  an  usuridus  agreement  for  dis* 
counting  it,  although  the  drawer,  to  whose  order  it  was  payable, 
was  not  privy  to  this  agreement.    Ackland  v.  Pearce,  2  Camp.  599. 

45.  If  an  usurious  security  be  given  for  a  le^al  subsisting  debt, 
although  the  security  is  void,  the  debt  is  not  extinguished.  Phillips 
V.  Co^cayne,  3  Camp.  119. 

46.  The  payee  of  a  bill  of  exchange  indorses  it  upon  an  usurious 
contract  at  the  time  of  the  contract:  a  btmdfide  holder  cannot 
afterwards  recover  upon  it  against  the  acceptor.  Lowes  and  others 
V.  Mazzaredo  and  others,  1  Starkie,  385. 

47.  A  party  cannot  recover  on  a  new  instrument  whidi  operates 
as  a  security  for  any  usurious  interest,  although  it  is  founded  upon  a 
new  settlement  of  the  account  between  the  borrower  and  the  lender, 
and  the  original  securities  have  been  cancelled.  Preston  v.  Jackson, 
2  Starkie,  237. 

^  48.  A*  employs  B.  to  get  a  bill  discounted,  and  agrees  to  give 
him  a  sum  of  money  beyond  the  legal  interest;  B.  procures  C  to 
discount  it,  who  requires  B.  to  indorse  the  bin,  but  takes  no  more 
than  the  lesal  interest  upon  the  discount.  B.  then  pays  over  to  A. 
the  proceeds  of  the  bill,  minus  the  sum  which  A*  had  agreed  to  give 
him  for  procuring  the  discount:  held,  that  in  an  action  against  A.f 
brought  bv  the  indorsee  of  C,  A.  could  not  defend  himself  on  the 
ground  ot  usury  between  him  and  B*     Jones  v.  Davison,  1  Hdt, 

VfMgltv.  49.  Where  a  sura  has  been  deposited  on  the  event  of  an  illegal 

wager,  it  maybe  recovered  back  by  the  loser  after  the  event.  Ls- 
caiusa4e V. White,  2 Esp. C. 629. ;  S. C.  7 T. R.  535.  Butsee8T.R. 
575. 

50.  An  action  cannot  be  maintained  upon,  a  wager,  whether  an 
unmarried  woman  has  had  a  child.  Ditchbum  v.  Goldsmith,  4  Camti. 
152. 

.  '  BfPRI- 
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IMPRISONMENT. 


1.  V«fbalfy^  violin  charge  to  a  constable,  who  neither  touches  Wkstii. 
Bor  takeA'the  fiarty  into  custody,  is  not  an  imprisonment.    SimsoM 
T.HiU,  lEsp.C.4Sl. 

'2.  Commissioners  of  bankrupt  make  a  warrant  for  the  commitment 
^  a  bankrupt  for  refusing  to  be  examined,  the  bankrupt  being  already 
confined  in  the  King's  Bench  under  previous  process :  temble^  the 
issuing  of  the  warrant  by  the  commissioners  does  not  amount  to  an 
hnprisonment  by  them,  tdl  the  warrant  is  in  some  way  operatiTo  to 
the  detention  of  the  party,  independently  of  the  other  process.  But  if 
the  wa<rant  operate  to  toe  confinement  of  the  party  within  narrower 
bounds,  it  is  an  imprisonment  by  the  commissioners.  Crowley  v. 
Impey  and  others,  2  Starkie,  261. 

S.  If,  when  a  man  is  iqiprdiended,  and  in  the  custody  of  officers  Whtn  jHiiifl. 
•f  jostice,  a  third  person  espouses  his  cause,  and  encourages  the  sUc. 
prisoner  to  resist,  the  officers  may  imprison  such  third  person*  White 
V.  Edmunds,  Peake,  89. 


INDEMNITY. 

1.  A  note  for  a  ij>ecific  sum  given  for  the  maintenance  of  a  bastard  WbenAooiiincc 
child,  is  a  note  of  indemnity.    Therefore,  if  no  expense  is  incuued,  ofuidemiuty 
BO  action  thereon  Ues.    Wilde  t.  Griffin,  5  £sp.  C.  142.  ^^"^ 

2.  If  il.,  in  consideration  of  a  premium,  undertakes  to  insure  B* 
against  being  drawn  for  the  militia  under  a  particular  statute  until  ai 
ce^rtain  day,  and  represents  that  on  that  day  all  balloting  under  the 
statute  will  cease,  and  that  B.  will  be  completely  secured  by  the 
insurance  against  the  operation,. of  the  statute;  A*  is  not  thereby 
bound  to  indemnify  B»  in  consequence  of  his  being  drawn  for  the 
militia  under  the  statute,  after  the  abovementioned  day:  but  on 
account  of  the  misrepresentation,  the  contract  is  void,  and  B.  may 
recover  back  the  premium  as  money  had  and  received.  Duffel  v. 
Wikon,  1  Camp.  401. 

8.  A  levy  is  made  on  the  goods  of  a  trader  after  he  has  committed 
an  act  of  bankruptcy,  and  the  money  levied  is  paid  over  to  the 
party;  an  action  oftrover  is  afterwardsbrought  by  the  assignees  against 
nim,  the  sheriff,  and  the  bailiff,  in  whi<m  damages  are  recovered, 
and  these,  together  with  the  costs,  are  paid  by.the  bailiff:  held,  that 
there  is  no  implied  bromise  on  the  part  of  the  plaintiff  in  the  original 
suit  to  indemnify  the  bailiff,  or  to  contribute  to  the  damages  and 
and  costs  in  the  action  of  trover ;  but  that  the  bailiff  might  maintaiu 
money  had  imd  received,  to  recover  back  die  levy  money  paid  over. 
Wilson  y.  Milner,  2  Camp.  462. 

4.  A*  having  paid  to  B.  the  whole  of  a  demand  claimed  by  B.,  but 
part  of  which  is  due  to  C.,  B.  afterwards  engages  to  indemnify  A. 
against  any  claim  by  C./  this  promise  is  supported  by  a  sufficient 
Gonsideratiop,  although  it  was  made  after  the  payment  of  the  money. 
Lord  Suffield  v.  Bruce,  2  Staride,  175. 

5.  In  an  action  on  a  guarantee,  the  plaintiff  gives  in  evidence  a 
letter  in  the  handwriting  of  the  defendant,  but  without  date,  in  which 
the  latter  states^  <<  I  hove  no  objection  to  guarantee  the  pajm^ept  of 
the  rent  as  far  as  that  of  eexii  quarter  during  Mr.  T.  Want's  oonti* 
imance  in  possession."    He  also  proves  that  f*.  IVaM  rented  certain 
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premises  from  him.  This  is  not  sufficient  without  showing  that  the 
plaintiff  accepted  the  defendant's  offer.  Sjmmons  v.  Want,  2  Starkie, 

S71. 

ConstnictioK         6.  The  recital  in  the  condition  of  an  indemnity  bond,  professfflg 

^'  to  state  the  ap'eement  between  the  parties,  does  not  confine  the 

responsibility  of  the  sureties  to  the  limits  therein  specified.  Sansom 
V.  bell,  2  Camp.  59. 

7*  An  itf  ent  in  this  countir  for  merchants,  the  sellers  of  goods  m 
Russia,  who  guarantees,  **  that  the  shipment  shall  be  in  confonnitT 
with  the  revenue  laws  of  Great  Britain,  so  that  no  impediment  shaU 
arise  upon  the  importation  thereof,  or  that  in  defieiult  the  conse- 
quence shall  rest  with  the  sellers,"  niakes  himself  personally  respons- 
ible to  the  buyer.  An  impediment  arising  from  non-compliance 
with  the  navigation  act,  is  an  impediment  within  the  terms  of  the 
^usirantee.  Such  a  guarantee  is  good  within  the  statute  of  frauds, 
if  the  terms  of  the  agreement  can  be  collected  from  the  written 
correspondence  between  the  parties.  In  a  declaration  thereon,  it 
need  not  be  alleged,  that  an  application  for  indemnity  was  made  to 
the  principals.    Redhead  and  another  v.  Cator,  1  Starkie,  14. 

DMliM)gt  of.         8.  A  payment  by  the  obligor  of  a  bond  to  the  obligee,  to  whom 

the  obligor  is  also  otherwise  mdebted,  cannot,  without  some  circum- 
stances showing  that  it  was  intended  to  be  made  in  discharge  of  the 
bond,  be  so  applied  in  favour  of  the  surety  of  the  obligor,  in  so 

*  action  upon  the  bond  under  the  plea  of  payment.     Fiomer  and 

others  v.  Long,  1  Starkie,  154. 

9.  A»  engages  to  indenmify  B.  against  a  debt  due  from  A,  and  B. 
to  C.  of  502.  A.  and  B.  in  fact  owe  C.  74^.>  and  C.  refuses  to 
accept  50^.  from  A^  without  payment  of  the  renuunder  of  his  debt, 
and  C.  arrests  B.  for  the  whole  debt.  A.  is  liable  to  B.  on  his  engage> 
ment  to  indemnify  him.    Hancock  v.  Clay,  2  Starkie,  100. 

10.  A  ^arantee  for  the  pajonent  of  goods  supplied  to  a  third 
person,  given  on  the  7th,  will  cover  goods  contracted  for  on  theOth, 
but  not  delivered  till  the  7th,  and  then  supplied  on  the  credit  of  die 
guarantee.    Simmons  and  others  v.  Keating,  2  Starkie,  426. 

11.  The  neglect  of  the  obligee  to  give  notice  to  the  surety,  that 
the  principal  has  made  default,  does  not  discharge  such  surety;  but 
if  the  obhgee  (without  the  privity  of  the  surety)  enter  into  an  en- 
gagement with  the  obligor,  and  deprive  himself  of  the  power  of 
suing  him,  whereby  the  surety  is  prevented  from  coming  into  a  court 
of  equity  for  relief,  he  is  then  discharged,  but  not  otherwise.  Onot 
v.  Young,  1  Holt,  84. 

12.  Inough  time  given  to  the  principal  will,  under  certain  cir- 
cumstances, exonerate  a  surety ;  yet  time  given  to  a  surety,  without 
the  privity  of  his  co-surety,  will  not,  upon  his  paying  the  aebt,  affect 
his  right  of  action  for  contribution  against  such  co-surety.  Dunn  v. 
Slee;  1  Holt,  S99. 

Ito  AMraiion.  13.  Where  by  a  written  guarantee,  A.  becomes  bound  to  B,  for 

any  debt  C.  may  contract  with  him  not  exceeding  lOOt,  the  gua- 
rantee is  not  extinguished  by  one  dealing  between  B.  and  C.  to  that 
amount,  but  extends  to  any  debt  of  100/.  which  C.  may  afterwards 
owe  to  B.    Merle  v.  Miles,  2  Camp.  413. 

14.  A  bond  of  indemnity  given  to  the  trustees  of  a  public  unin- 
corporated insurance  company,  conditioned  for  the  good  conduct 
of  a  clerk  while  in  the  service  of  the  said  company,  remains  in  full 
force'during  the  period  the  clerk  continues  to  serve  the  company,  al- 
though  there  be  changes  among  the  individual  members  of  whom 
the  company  is  composed.    Metcalfe  v.  Bruin,  2  Camp,  422. 

15.  A 
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15.  A  guarantee  for  the  payment  of  anjr  goods  to  l^e  supplfed  to 

•  a  third  person  to  a  specified  amount,  remains  in  force»  after  goods  to 
this  amount  have  been  supplied  and  regularly  paid  for,  until  the 
surety  gives  notice  that  he  will  be  no  longer  responsible.  Mason  v. 
Ptijtchard,  2  Camp.  436. 

16.  1£  Am  become  bound  to  B.  under  condition  that  C.  shall 

•  truly  account  to  B,  for  all  sums  of  money  received  by  C  for  J9.*s  use, 
'  and  C.  afterwards,  with  B.'s  knowledee,  take  D.  as  his  partner ;  the 

guarantee  does  not  extend  to  sums  of  money  received  by  C  for  B.'u 
use  after  the-  formation  of  the  partnership.  Bellaursv.  Elsworth, 
S  Camp.  53. 

17.  An  undertaking  to  be  answerable  to  a  given  amount  Jop  any 
goods  supplied  by  A.  to  jB.,  after  ^oods  to  that  amount  bave  been 

'  supplied  and  paid  foi,  still  remains  in  force  while  A.  supplies  B. 
with  goods  on  the  same  footing,  until  revoked  by  the  surety.  But  as 
soon  9»A,  altera  the  crediton  which  he  supplied  the  goods  to  B.^  the 
surety  is.  disdiarged..    Baston  v..  Bennett,  3  Camp.^0. 

18.  A*  encaces  ta  guarantee  the  amount  of  goods  supplied*  by  B. 
.to  C«,  provided  eighteen  months'  credit  be  given  ;if  B.  give  credit 
for  twelve  months  only,  he  is  not  entitled,  at  the  expiration  of  six 
months  more,  to  call  upon  A.  on  his  guarantee.  But  J?,  having, 
after  the  commencement  of  the  action,  delivered  an  invoice,  from 

-which  it  appears  that  credit  was  given  lor  twdvse  months  only,  is 
•at  liberty  to  show,  that  this  was  a  mistake,  and  that  in  fact  eighteen 
.months'  credit  was  given.    Bacon  v.  Chesney,  1  Starkie,  192* 


INDICTMENT. 


1.  Procuring  a  marriage  between  a  man  settled  in  one  parish,  Indictable  of- 
and  a  woman,  a  pauper,  settled  in  another,' is  not  an  indictable  ^'"'^'^ 
offence,  provided  the  man  is  not  actually  chargeable  to  the  parish 

at  the  time ;  therefore,  in  an  indictment  for  such  offence,  the  aver« 
.ment  that  he  was  a  poor  man,  aiid  unable  to  maintain  himself  and 
his  family  must  be  proved.  Rex  v.  Tanner  and  another,  1  £sp.  C 

307.  "... 

2.  An  order  of  sessions  is  conclusive  until  reversed  or  quashed; 
therefore  an  indictment  lies  for  disobeying  it*  Rex  v.  Milton* 
•3  Esp.  C.  200.  n. 

3.  Stealing  oysters  off  oysterlays  in  an  arm  of  the  sea,  though 
brought  there  for  sale,  is  a  misdemeanor  only  by  statute  31  Geo.  3. 
c5I.    Rex  V.  Walford,  5  Esp.C.  $2. 

4..  It  is  criminal  to  obstruct  custom-house  officers  in  searching  for 
(Smuggled-  Roods  if  they  are  acting  upon  an  information  which  affords 
a  reasopadbTe  ground  for  searcb*  though  Uie  information  turn  out  to  be 
.unfounded.    Rex  v.  Akers,  6  Esp.  C.  125.  n. 

-  5.  It  is  an  indictable  <^ence  for  a  man  to  undress  himself  on  the 
•beach  and  to  bathe  in  the  sea  near  inhabited  houses,  from  which  he 
.may  be.  distinctly  seen;  although  these  houses  may- have  been 
recently  erected,  and  till  then  it  may  have  been  usual  for  men  tp 
bathe  in  great  numbers  at  the  place  in  question.  Re?:  v.  Crunden, 
Q  Camp.  89. 

6.  An  indictment  will  not  lie  for  words  spoken  of  a  justice  of  the 
.peace  in  his  absence.    Rex  v.  Weltje,  2  Camp.  142. 

7.  A  conspiracy  to  obtam  money  by  procuring  from  the  Lords  of 
the.  Treasury  the  appointment  ,of  a  person  to  an  office  in  the  customs 
is  a  misdemeanor  at  common  law.    Rex  v.  Pollmani  2  Camp.  229. 
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8.  If  a  banker  penxiits  a  sum  of  monej  to  bt  lodged  at  hu  hddae, 
to  be  paid  over  for  eorruptly  procuring  an  appointment  under  go- 
vernment, be  may  be  indicted  ror  a  coDspiracjr  along  witb  those  vnio 
are  to  procure  the  appointment  and  to  receive  the  monej.  Bex  v. 
Pollman,  2  Camp.  283. 

9.  If  an  overseer  of  the  poor  receive  horn  the  putative  fither  of  a 
bastard  child,  born  within  the  parish,  a  sum  of  money  as  a  caapaA" 
tion  with  the  parish  for  themauitenance  of  the  child,  he  is  liable  to 
an  indictment  for  fraulently  omitting  to  give  credit  for  thu  sum  in 
his  accounts  with  the  Parifui.    Rex  ▼•  Martin,  2  Camp.  268. 

10.  Although  the  audience  in  a  public  theatre  have  a  right  to  eX' 
press  the  feelings  excited  at  the  moment  by  the  perfonnance,  and  m 
this  manner  to  applaud  or  to  hiss  any  piece  which  is  rniresented,  or 
any  performer  wno  exhibits  himself  on  the  st^ge ;  yet  if  a  number  of 
persons,  having  come.to  the  theatre  with  a  pre-determined  purpose  of 
interrupting  the  performance,  for  this  purpose  make  a  great  noise  and 
disturbance,  so  as  to  render  the  actors  entirely  inaudible,  thoup^ 
without  offering  personal  violence  to  any  individual  or  doing  >&y  in- 
junr  to  the  house,  they  are  in  point  of  law  guilty  of  a  riot.  Quford 
▼.  Brandon,  2  Camp.  958. 

11.  It  is  an  indictalrfe  offence  for  stage-coaches  to  stand  plTingfinr 
passei^ers  in  the  public  streets.    Rex.  v.  Cross,  S  Camp.  22i. 

.  *12.  It  is  an  indictable  offence  for  a  timber-merdiant  to  c«t  logs 
of  timber  in  the  street  adjoining  his  timber-yard;  though  he  AouJn 
not  be  able  odierwise  to  get  them  into  his  prendses,  or  to  carry  on 
his  business  there.    Rex  v.  Jones,  9  Camp.  230. 

13.  It  is  an  indictable  offence  fraudulently  to  obtain  goods  bv  giv* 
ing  in  payment  a  cheque  upon  a  banker  with  whom  the  party  keepa 
no  cash,  which  he  knows  will  not  be  paid.  Rex  v.  Jackson  and 
another,  9  Camp.  970. 

li.  If  a  baker  mixes  a  perilous  article,  alum  for  instance,  with  his 
bread,  hims^f  or  those  he  employs  must  use  it,  with  such  pre* 
cautions  as  to  reader  it  harmless,  since  if  the  bread,  through  its  use, 
is  made  noxious,  he  is  indictable.  Rex  v.  John  Dixon,  3  M.  &  S.  11. 
S«.  C.  4  Camp.  12. 

15.  An  indictment  will  not  lie  for  a  deceitful  representation  and 
warranty  of  the  soundness  of  a  horse.    Rex  v.  PfmeU  imd  otfa6rs» 
a  Starkie,  402. 
On  itetuu.        ^   16.  To  support  an  indictment  on  42  G.  3.  c.  107.  for  coursing  deer 

in  an  indosed  ground,  it  is  necessary,  on  the  part  of  the  prosecution^ 
to  csll  the  owner  of  the  deer  to  prove,  that  he  did  not  rive  his  coo* 
sent  to  the  prisoner  to  course  them.    Rex  v.  Rogers,  2  Uainp.  66^ 
Pleadiogtb  17.  Statute  26  Hen.  8.  c.  6.  authorizmgthe  trial  of  felonies  eto- 

mitted  in  Wales  in  the  next  adjoimhg  £n^isb  county,  extends  t# 
felonies  subsequently  created.    Rex  v.  Windew,  3  Camp.  78. 

18.^  If  a  man  writes  a  letter  with  intent  to  proVoke  a  challenge^ 
seals  it  up  and  puts  it  into  the  post-office  in  Westminster,  adch-esKd 
to  a  person  in  the  city  of  London,  who  receives  it  there,  the  writer 
may  be  indicted  for  tnis  offence  in  the  county  of  Middlesex,  Rex  y. 
Williams,  2  Camp.  506. 

19.  Quarey  wnether  it  be  now  necessary  in  an  indictment  fo^ 
felony  to  lay  a  parish  within  the  county?  Rex  v.  Phillips,  S  Cuof. 
77. 

20.  In  an  indictment  oonsisting  of  several  counts,  the  duurge  ii^ 
each  count  must  be  complete  in  itself  without  r^renee  to  ^e  othenk 
Rex  V.  Kelly  and  others,  9  Esp.C.  28, 

21.  Tbteit 
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£]•  There  is  no  objiection  of  «ny  sort  to  trying^  a  man  apon  one 
indictment,  for  severu  distinct  misdemeanors  of  the  same  nature. 
Rex  V.  JoneSy  2 'Camp.  181. 

i2.  A  woman  tried  on  the  coroner's  inquest  for  the  murder  of  her  Conticiioii  of 
bastard  child,  may  be  found   guilty  under  48  Geo.  3.  c.  58.  s.  4.  lever  offence^* 
of  endeavouring  to  conceal  the  birth.    Rex  v.  Mary  Cole,  8  Camp.^ 
S71. 

28.  An  indictment  against  a  master  fornot  providing  sufficient  food 
and  sustenance  for  a  servant,  whereby  the  servant  became  sick  and 
emaciated,  must  allege  that  the  servant  was  of  tender  years,  and 
under  the  dominion  and  contri>l  of  the  master.  Rex  v.  Ridley». 
2  Camp.  650. 

24>.  Form  of  an  indictment  against  workmen  for  a  conspiracy 
against  their  employers.    Rex  v.  Ferguson  and  Edge,  2  Starkie,  469. 

25.  The  statute  5  &  6  W.  &  M.  c.  11.  s.  8.  giving  the  prosecutor  of  Cdcts. 
an  indictment  costs  in  certain  cases,  only  applies  to  indictments  under 

that  statute..    Rex  v.  Doyle,  1  Esp.  N.  P*  C.  126. 

26.  The  jud^e  cannot  certify  for  the  costs  of  a  specid  jury  in  cri-  I^Mtiee.^. 
minal  prosecutions.    Rex  v.  Abingdon,  1  Esp.C.  229. 

27*  In  criminal  prosecutions  unless  by  the  attorney-general,  the 
counsel  for  the  crown  has  no  right  to  reply  where  the  de&ndant  does 
not  call  witnesses.  Rex.  v.  Lord  Abingdon,  1  Esp.  C..226. ;  Peake, 
236. 


INFANT. 

1.  Since  the  law  wjll  not  allow  an  infant  to  trade,  his  trading  con-  Contmet  ftot. 
tract  is  void.    Dilk  v.  Keighley,  2  Esp.  C.  480. 

2.  An  infant  cannot  accept  a  bill. of  exchange  for  necessariea 
Williamson  V.  Watts,  1  Camp.  552.. 

8.  Infancy  is  a  good  detence  to  an  action  on  the  warranty  of  a 
horsf.    Howlett  v.  Haswell,  4  Camp.  118^. 

4.  Contracts  are  governed  by  the  law  of  that  country,  in  which 
they  are  concluded,  therefore  unless  infancy  is  by  the  law  of  Scot* 
land  a  defence  to  a  contract  made  there,  it  is  none  in  our  courts  { 
and  if  the  defendant  insists  that  it  is,  he  must  prove  the  law.  Male 
V.  Roberts,  8  Esp.  C.  168. 

5.  A  promise  by  an  adult  to  |pay,  when  be  is  able,  a  debt  con* 
tracted  during  infancy,  is,  conditional ;  therefore,  on  sumg  him,  the 
plaintiff  must  prove  his  ability,  which,  however,  may  be  in&rred  firom^ 
appearances.    Cole  ▼.  Saxby,  8  Esp.  C 159. 

6.  That  the  voidable  contract  of  an  infant  may  be  ratified  by  a  pro* 
mise  after  coming  of  age,  the  promise  mnst  be  express.  Thrupp  v. 
Fielder,  2  Esp.  C^  628. 

7.  A  ratification  by  an  infant  when  of  age,  under  the  terrors  of  an 
arrest  or  ignorance  that  he  is  discharged  bylaw,  is  not  binding.  Har« 
mer  v.  Kimng,  5  Esp.  C.  102. 

8.  If  goods  are  delivered  to  a  carrier  by  the  vendor,  addressed  to 
the  purchaser,  while  the  latter  is  under  the  age  of  twenty-one,  but 
they  do  not  reach  him  till  he  has  attained  that  age,  infancy  is  a  good 
defence  to  an  action  brought  against  him  for  the  price  of  the  goods. 
Griffin  v.  Langfield  and  wife,  8  Camp.  254. 

9.  A  person  is  liable  lis  acceptor  of  a  bill  of  exchange,  which  was: 
drawn  while  he  was  an  infant,  but  was  accepted  by  him  after  be  came 
of  age.  Stevens  v.  Jackson  and  another,  4  Camp.  164. 
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'    10»  A  bill  drawn  and  indorsed  by  an  in£uit  is  available  by  the  in- 
dorsee against  the  acceptor.  *  Taylor  v.  Groker«  4  £sp.C.  1^* 

11.  If  an  adult  and  infant  are  sued  jointly,  the  plaintiff  cannot 
ent^  a  nolle jarose^ui  as  to  the  infant  on  his  pleading  nonage;  but 
nnist  discontinue,  and  conunence  denovo  against  the  adult  alooe»  Jaf- 
fray  v.  Frebain  and  others,  5  £sp.  C.  47. 

12.  Where  an  infant  and  an  adult  join  in  a  contract,  voidable  bj 
the  infant,  the  adult  may  be  sued  alone ;  and  if  the  nonjoinder  of  the 
infant  is  pleaded  in  abatement,  the  plaintiff  may  (must,  see  9  Taim. 
307.)  reply  his  nonage»  Chandler  v.  Parkes  and  another,  3  Esp. 
C.76. 

13.  Where  lands  descended  to  an  infant  with  respect  to  whom  the 
tenant  in  possesion  was  a  trespasser,  and  an  ejectment  was  brought 
by  the  infant  and  compromised  by  his  attorney ;  although  after  the  in- 
fant was  of  age  he  accepted  no  rent  from  the  tenant,  nor  in  any  wite 
confirmed  the  agreement  which  his  attorney  had  entered  into,  it  was 
held  that  he  could  not  then  maintain  a  second  ejectment,  without  a 
regular  notice  to  quit,  provided  there  was  no  fraud  nor  colhuion  ia 
the  first  instance ;  because  the  compromise  having  been  entered  into 
for  his  benefit,  he  ought  to  be  bound  by  it.  Doe  ex  dem.  Miller  v. 
Noden,  2  Esp.  Cas.  530. 

14.  It  is  incumbent  on  a  tradesman  before  he  trusts  an  infant  widi 
what  may  appear  necessaries,  to  enquire  whether  he  is  provided  by  bis 
friends.    Ford  v.  Fothergill,  Peake,  229. 

15.  The  question  what  are  necessaries,  depends,  not  upon  tlie 
infant's  appearance  in  life,  but  his  weei  circumstances.  Ford  v.  Fother- 
gill, 1  Esp.  N.  P.  C.  211. 

16.  An  infant  is  liable  for  money  paid  to  discharge  him  out  of  cus- 
tody on  a  demand  which  he  could  not  dispute ;  but  the  proof  that  he 
could  not  dispute  it  lies  uponUie  lender.  Clarke  v.  Leslie,  5  £q>*C.2& 

17.  Regimentals  furnished  to  an  tnfimt,  a  member  of  a  volunteer 
corps,  are  necessaries.    Coats  v.  Wilson,  5  Esp.  C.  152. 

18.  Where  a  minor  orders  articles  which  are  necessary  and  suitable 
to  hia  situation  in  life,  it  is  a  question  for  the  jury,  under  all  the  cir- 
cumstances  of  the  case,  whether  they  can  infer  an  authority  given  ti 
that  effect  by  the  father.    Baker  v.  Keen,  2  Starkie,  501. 

19.  A  lieutenant  in  the  royal  navy,  onder  the  age  of  21,  i>  TOOt  an- 
swerable for  the  price  of  a  chronometer,  in  an  action  to  which  be 
has  pleaded  his  imahcy,  and  the  replicatimi  is,  necessaries.  BeraDes 
V.  Ramsay,  1  Holt,  7t. 

flO.  An  infimt  (here  an  apprentice)  is  liable  for  money  eDibezxled| 
and  by  action  in  form  either  ex  contractu  or  ex  delicto.  Bristow  and 
another  v.  Eastman,  1  Esp.  N.  P.  C.  172.  Peake,  223. 

21.  Where  an  infkot  prosecutes  or  defends  by  guardian,  the 
guardian  is  liable  as  well  for  die  attorney's  bill  as  for  the  costs  of  the 
opposite  party  succeeding,  unless  he  lent  his  name  conditioniUyi  or 
through  imposition.    Mamell  v.  Pickmore,  2  Esp.  C.  473. 
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INHABITANCY. 

Occasional  residence  on  a  tenement  held  by  the  party,  is  sufficie^ 

iahabitance  within  a  custom.    Fitch  v.  Fitch,  2  Esp.  C.  545.      .^, 
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INN  OF  COURT. 

1«  An  'Action  at  law  may  be  maintained  upon  the  bond  tisually  Bond. 
gWen  to  Ihe  socieQr  of  Lincoln  s  Inn^  on  being  called  to  the  bar,  to 
recovers    arrears    of   *^  absent  commons/'    "  vacation  commons,*' 
*^  preacher's  duties,"  and  *^  pensions,"  which  have  accrued  while  the 

Earty  has  remahied  a  monber  of  the  society,  idUiough  he  has  not 
vea  m  the  inn  or  practised  at  the  bar.     Lord  Rosslyn  and  another 
V.  Jodrell,  4  Camp.  SOS. ;  S.  C.  1  Starkie,  148. 

2.  Persons  required   to  take  out '  certificates  under   the  SB  of  Certificate  to 
Geo.  S.  c.  184.  (schedule  A»  part  1.  title  certificate)  are  only  penons  pnurtio^ 
being  members  of  the  four  inns  of  court,  &c.    Edgar  v.  Hunter, 
1  Holt,  528. 


INNKEEPER. 

« 

1.  If  a  guest  at  an  inn  deposit  his  goods  in  a  room  which  he  uses  Liability  of. 
BS  a  warehouse,  and  of  which  he  has  the  exclusive  possession^  the  inn- 
keeper is  not  liable  for  the  loss.    Farmworth  and  another  v.  Pack*> 

wood,  1  Starkie,  249. ;  S.  C.  1  Holt,  209. 

2.  Tbe  master  of  an  hotel  is  not  liable  to  pay  for  the  washing/>f  the 
linen  of  the  quests  at  his  house.    Coiiard  v.  White,  1  Starkie,  171. 

S.  An  innkeeper,  though  licensed  to  let  post-horses,  is  not  liable  to  Obligatiim  to 
cm  action  for  refusing  to  supply  them  for  a  guest.    Dicas  v.  Hides,  furnish  poit- 
1  Starkie,  247. ;  S.  C.  1  Holt,  207.  >"«** 


INSOLVENT. 

1.  After  the  1st  day  of  February,  1809,  a  promissory  note  was  given  Discharge  of. 
for  an  antecedent  debt:  Held,  that. as  against  the  payee,  the  maker 

would  have  been  discharged  under  the  insolvent  debtors  act,  49  Geo. 
3.  c.  115.;  but  Uiat  he  was  not,  as  against  a  person  to  whom  the  note 
was  subsequently  indorsed.    Lucas  v.  Winton,  2  Camp.  44S.. 

2.  Where  a  debtor  is  discharged  under  an  insolvent  act,  his  pro-  Property, 
perty  is  vested  in  the  clerk  of  the  peace,  until  assignees  are  chosen, 

and  afterwards  in  his  assignees ;  and  although  he  be  permitted  to  con- 
tinue in  the  possefision  of  his  property^  and  to  act  as  ostensible  owner, 
no  creditor  can  take  his  goods  in  execution,  and  compel  the  sheriff  to 
make  a  sale.  His  remedy  is  to  obtain  a  distribution  under  the  act ; 
or,  in  case  of  fraud,  to  apply  to  have  the  discharge  set  aside.  Kindle 
V.  Bell.    1  Holt,  161. 

S.  The  creditors  of  a  deceased  insolvent  may  be  compelled  to  Dcceassd. 
submit  to  rateable  distribution  of  his  effects.    Brady  v.  Shell,  1  Camp. 
147. 

4.  Where  at  a  meeting  of  the  creditors  of  a  deceased  insolvent, 
called  by  his  executor,  they  agree  to  a  rateable  distribution,  on  the 
faith  of  which  he  executes  a  deed  of  assignment  of  all  the  assets 
which  have  come  to  his  hands,  for  the  benefit  of  the  creditors;  one  of 
them  cannot  afterwards  refuse  to  come  in  under  the  deed,  and  bring 
an  action  for  his  debt  against  the  executor.  Brady  v.  Sheil,  1  Camp. 
147. 

INSUR. 
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Subjects  of.  1.  An  executor  ia  tnut  has  a  sufficient  interest  Um  enable  Kinr  to; 

make  assurance  in  his  own  name,,  on  the  life  of  a  perBoa  who  has^ 
granted  an  annuily  to-the  testatovt  Tidswell  ▼•  Ankerstein,  Peake, 
151. 

2.  A  party  not  registered  as  the  owner  of  a  ▼easel  has  not  an  in^ 
surable  intevest,  Bfanh  v..  Robinson,  4Esp»C.  98..;  biit  see- 3  Camp^ 
242. ;  2  Taunt.  5. 

S.  Tlieinsuranceof  neuCnd  property  is  ffood  against  8  capture  bj 
»  British  ship,  though  pronounced  just  by  &e  Court  of  Adnuraky^  if 
the  property,  instei^  of  being  eondenmed  is  ordered  to  be  restored* 
Visger  ▼.  IVescott,  5  Esp.  C.  184. 

4.  A^  resident  in  Dubliny  having  agreed  with  B*  and  Cat  Jaanaica 
to  send  out  two  ships  annually,  for  iniich  they  were  to  provide  car-^ 

goes,  to  be  consigned  to  hini»  chartered  a  ship  which  was  to  proceed 
om  Bristol  to  Si,  ThamaiSf  where  she  was  to  deliver  an  outward 
cargo,  (the  property  of  anoth^  person),  and  from  thence  to  Jatmuca^. 
where  she  was  to  take  in  a  cargo  from  B*  and  C  for  Dublin  ;  and  by 
the  terms  of  the  charter-party,  il.,  in  consideration  of  guaranteeing: 
the  homeward  cargo,  was  to  receive  a  commissicm  of  2^^  per  cent., 
upon  the  homeward  freight.  The  ship  was  captured  on  her  passage 
from  St.  Thonuiis  to  Jamaica*  Held,  that  A*  had  not  then  an  in- 
surable interest  either  in  the  commission  oa  the  freight^  or  in  the 
commission  on  the  sale  of  the  homeward  cargo.     Kaoz  v*  Wood, 

1  Camp.  543. 

5.  The  captors  of  property  in  a  conjunct  expedition  by  the  navy 
and  army  against  a  fortress  on  the  land,  since  45  Geo.  3.  c  72.,  have 
an  insurable  interest  before  condemnation.     Stirling  v.  Vaughan, 

2  Camjp.  225. 

6.  A  policy  of  insurance  is  not  vitiated  hj  giving  leave  to  the  ship 
to  proceed  to  any  port  in  a  particular  sea  m  which  there  are  both 
hostile  and  neutral  ports,  unless  it  can  be  shown  that  it  was  intended 
the  ship  should  in  fact  proceed  to  one  of  the  former.  MuQer  v. 
lliompson,  2  Camp.  610. 

7.  Where  it  is  stipulated  by  a  charter-party,  that  in  case  the  ship 
is  lost  during;  the  voyage,  the  charterer  shall  pay  the  owner  a  sum  of 
money  which  is  estimated  as  the  value  of  the  ship,  the  owner  has  still 
an  insurable  interest  in  the  ship  during  the  voyage.  Hobbs  v.  Han- 
nam,  3  Camp.  93. 

8.  Expected  profits  may  be  insui:ed  by  an  open  policy.  Eyre  and 
another  v.  Glover,  3  Camp.  276. 

Fona  of.  9.  The  slip  upon  which  undeiwriters  enter  the  risks  they  insure  is^ 

not  an  instrument  binding  between  the  parties.    Rogers  v.  McCarthy, 

3  Esp.  C.  106. 

10.  In  a  policy  of  insurance,  the  persons  interested  were  denomin- 
ated **  the  trustees  of  Messrs.  A.  F.  and  Co."  Held,  that  this 
might  be  considered  their  usual  style  and  form  of  dealing,  within  sta- 
tute 28  Geo.  3.  c  56.  s.  1.  Hibbert  v.  Martin,  1.  Camp.  538. 
CoDstmetioii.  n.  The  loss  of  a  ship  from  worms  eating  the  planks,  is  not  a  loss 
by  perils  of  the  sea,  within  the  meaning  of  a  policy.  Rohl  v.  Tdxr, 
1  Esp.  C.  445. 

12.  The  loss  of  ffoods  from  the  ship's  running  foul  of  another,  is  a 
liwsby  "  perils  ofthe  sea,"  within  the  meaning  of  a  charter-party. 
BuHer  and  others  v.  Fisher  and  others.  3  Esp.  C.  67. 
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13.  A  Ms  ariiini^  from  rate  eating  holes  in  the  shif/s  bottom,  is 
not  within  the  perilfl  insured  against  by  the  common  fornt  of  a  policy 
of  insarance.    Hunter  ▼•  Potts,  4  Camp.  205. 

14*.  One  English  ship  fires  at  and  sinks  another,  under  the  mis- 
taken notion  that  she  is  a  French  privateer ;  this  is  not  a  loss  by  the 
p^rSt  of  ike  teas.  Cullen  t.  BuUer,  4  Camp.  289.;  S.  C.  1  Starkie, 
188. 

15.  A  merchant-ship  (under  a  mistake)  is  taken  in  tow  by  a  British 
shijp  of  war,  and  is  thereby  exposed  to  a  tempestuous  sea,  which  in- 
jures goods  onboard  of  her;  this  is  a  loss  from  the  perils  of  the  sea: 
but,  tembUf  since  the  loss  resulted'  from  restnunt  by  a  ship  of  war,  it 
might  have  been  alleged  to  have  been  bccasioned  by  capture  and 
detention.    Hagedom  and  another  v.  Whitmore,  1  Starkie,  157. 

16.  If  a  char^red  ship  be  lost  by  means  of  die  captain  enganng 
in  an  illegal  trade,  in  obedience  to  the  ordefs  of  the  cnarteret,  this  is 
not  a  loss  by  barratry  for  which  the  owner  of  the  ship  can  recover 
i^ainst  the  underwriters.    Hobbs  ▼•  Hannam,  S  Ctoip.  94. 

!?•  Improper  treatment  of  the  vessel  by  the  captain  will  not  con- 
atitote  barratry,  although  it  tend  to  the  destruction  of  the  vessel, 
unless  it  be  shown,  that  he  acted  against  his  own  judgment.  Todd 
and  others  v.  RHchie,'  1  Starkie,  240. 

18.  If  a  ship  be  driven  by  stress  of  weather  on  an  enemy^s  coast, 
and  diere  captured,  it  is  a  loss  by  capture,  and  not  by  the  peHb  of 
the  seas.    Green  v.  Elmslie,  Peakfe,  212. 

19.  If  the  captain  of  a  ship  insured  burn  her,  to  prevent  h^  froth 
falling  into  the  hands  of  the  enemy,  this  is  a  loss  by  fire  within  the 
meanmg  of  the  policy.    Gordon  v.  Remington,  1  Camp.  429. 

20.  n*  a  policy  be  on  a  ship  bound  to  a  foreign  port,  until  she  is 
twenty ^ur  hours  moored  in  safety  there ;  and  previous  to  such  ^ip's 
arrivai  at  her  destined  port,  an  embargo  is  laid  on  aH  EngliA  vess^ 
in  that  port,  and  she,  on  entering  it,  is  also  d^tamed,  and  her  cre# 
made  prisoners  of  war,-  — -  the  assufed  is  entitled  to  recover.  Minett 
V.  Anoerson,  Peake,  211. 

21.  A  warranty  in  a  policy  of  insurance  agiUilst  diptiire  in  pprt 
does  not  protect  the  underwriter  from  a  losi  happening  by  capture  in 
a  place  which  is  not  within  the  limits  of  any  port,  although  it  may  be 
within  the  headlands  at  the  mouth  of  a  rivet.  Thererore,  where  a 
ship  insured  from  Reiterdam  to  London^  and  **  warranted  firee  from 
ciqiture  in  port,"  was  captured  while  lyinff  at  anchor  near  Gh&ree  in 
tiie  River  maest  the  underwriters  were  held  liable.  Baring  v.  Yaux, 
2  Camp.  54L 

22.  Where  goods  insured  Ivere  warranted  free  from  seiznre  ill  the 
port  of  discharge,  the  captain  having  arrived  within  Aoiit  two  miles 
and  a  half  from  die  harbour  of  the  place  to  which  he  was  destined, 
cast  anchor,  and  made  a  Signal  for  a  pilot;  a  pilot-boat  in  eotiSequence 
came  out,  with  doucanniers  on  board,  who  carried  him  into  the  har- 
bour, where  the  cargo  was  seised  tod  condemned.  Held,  that  thb 
was  a  seizure  on  her  port  of  discharge  within  the  meaning  of  the 
warranty.    Oom  v.  Taylor,  S  Cahip.  904. 

23.  If  goods  insured  are  warranted  firee  firom  capture  and  t(6i2Ur6, 
in  the  port  of  disdiarge,  and  Ihfe  goods  being  destined  to  Piltauj 
ate  seized  while  the  sfep  is  lying  at  anchor  m  POlau  Roadi$  this  » 
a  seiture  in  the  port  ^  disdharge  within  &e  mfeanhig  of  die  war- 
ranty.   MayheW  v.  Scott,  S  Camp.  205. 

24.' A  vessel  undei^  it  policy  with  leave  to  touch  al  aAy  port 
ID  tbe   tourse   of  her   voyage,   cannot   break  bulk   on   touch- 
ing. 
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ing.  Still  V.  Warden,  2  Hsp.  C.  610.  But  see  Raine  v.  Bell, 
9  East,  195. 

'  25.  SembUf  that  a  policy  to  any  of  the  windward  or  leeward 
islandB  must  be  confined  to  those  only  to  which  the  ship  may  law- 
fully trade,  and  not  extended  to  others  in  possession  of  the  enemy, 
but  which  it  was  expected,  would  be  captured.  Neilson  ▼•  De 
Lacour,  2  Esp.  C.  619. 

26.  Where  by  a  memorandum  on  a  policy,  the  underwriter  is  to 
adjust  the  loss  within  a  specified  time  after  notice,  it  is  sufficient 
notice  that  he  has  information  of  the  loss,  though  not  firgm  the  as- 
sured.   Abel  ▼.  Potto,  3  Esp.  C.  242. 

27.  A  policy  on  ship  **  with  liberty  to  touch  and  discharge  goods 
at  X"  does  not  authorize  her  taking  in  cargo  there,  thou^  whilst 
waiting  for  convoy.    Sheriff  v.  Potto,  5  Esp.  C.  96. 

28.  Leave  granted  in  a  policy  of  insurance  on  a  fishing  voyage  to 
see  prizes  into  port,  does  not  authorize  the  ship  to  remam  in  a  port 
till  a  prize  receives  necessary  repairs,  which  she  could  not  otherwise 
have  nad ;  and  at  most  extends  to  seeing  the  prize  moored  safely, 
and  giving  the  necessary  orders  for  her  &al  destination*  Jarratt  v. 
Ward,  1  Camp.  263. 

29.  Where  there  is  a  policy  on  goods,  as  may  be  thereafter  de- 
clared and  valued,  the  declaration  of  interest  to  be  available  must  be 
commuhicated  to  the  underwriters,  or  some  one  on  their  behalf,  be^ 
fore  intelligence  is  received  of  the  loss :  but  the  declaration  of  interest 
is  not  a  condition  precedent,  and  if  none  is  made,  the  policy  is  then 
open  instead  of  bemg  valued ;  and  upon  proof  of  interest  at  the  tnsl 
the  assured  will  be  entitled  to  recover.  Harman  v.  Kingston,  S  Caap. 
150. 

30.  Policy  on  goods  "  at  and  firom  Gotlenburg  to  any  part  of  the 
BakiCf  beginning  the  adventure  from  the  loading  thertof,"  but  de- 
clared to  be  in  continuation  of  other  specified  pohcies.  These  were 
on  the  same  soods,  ''  and  from  Norfolk  in  Virginia  /"  where,  in 
point  of  fact,  Uie  goods  were  loaded.  Held,  that  under  these  circum- 
stances, it  was  no  defence  to  the  underwriters  on  the  first-mentioned 

,  policy,  that  the  goods  were  not  loaded  at  Gottenburg,    Bell  and 

others  v.  Hobson,  3  Camp.  272. 

31.  A  policy  of  insurance  **  at  and  from  London  to  BeMce^* 
was  effected  upon  the  receipt  of  a  letter  from  the  captain  (which  was 
shown  to  the  underwriters,)  stating  that  he  had  yaaaedBarbadoen  and 
the  words  **  at  sea"  were  inserted  in  the  pobcy,  after  the  printed 
clause*  describing  the  beginning  of  the  adventure  on  the  soods. 
Heidi  notwithstanding,  that  the  policy  was  vacated  by  a  deviation  at 
Madeira^  in  a  former  part  of  the  voyage.    Bedmao^v.  London, 

3  Camp.  503. ;  S.  C.  5  Taun.  462. 

32.  A  policy  in  the  common  form  upon  goods  to  the  Eatt  Lndich 
ceases  when  the  ship  has  delivered  the  company's  outward  cargo  at 
at  a  port  in  the  East  Indies^  and  will  not  protect  the  goods  to  a  mar- 
ket m  an  inteonediate  voyage,  made  by  tne  ship  before  her  final  de- 
parture for  Europe.     Richardson  v.  London  Assurance  Cou^iany, 

4  Camp.  94. 

33.  Policy  on  ship  <'  at  and  from  Antigua  to  jEngilaiu/,  with  liberty 
to  touch  at  all  or  any  of  the  West  India  islands,  Jamaica  included." 
Held,  that  the  ship  under  the  protection  of  this  policy,  might  touch 
at  any  of  the  West  India  islands,  although  not  in  the  direct  course 
from  Antigua  \xi  England^  and  stay  at  such  as  die  visited  the.  time 
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necessary  to  complete  her  homeward  cai^o.     Metcalfe  v.  Parry,  , 
4  Camp.  12S. 

34.  An  underwriter  is  bound  from  the  signing  of  the  memorandum,'  Commence- 
though  die  policy  is  not  actually  signed  until  afterwards.    Thompson  ™cnt  of. 

V.  Donaldson,  3  £sp.  C.  63. 

35.  The  owner  of  a  ship  sent  her  to  St.  DotningOt  with  a  cargo  to 
be  bartered  for  goods  there,  which  she  was  to  bring  back  to  England. 
When  a  small  part  of  the  outward  cargo  had  Jbeen  unloaded,  and 
bartered  for  goods  which  were  put  on  board,  the  ship  was  lost ;  but 
the  remainder  of  the  outward  cargo  was  saved,  and  bartered  for  other 
goods,  which  would  have  formed  a  sufficient  cargo  for  the  ship,  if  she 
oould  have  performed  the  homeward  voyage.  Held,  that  the  under- 
writers, on  a  policy  on  the  ship's  freight,  at  and  from  St.  Domingo^ 
were  only  liable  for  the  freight  of  the  homeward  goods  that  were  on 
board  wlien  the  ship  perished.    Forbes  v.  Cowie,  1  Camp.  520. 

36.  Policy  at  and  from  the  island  of  St.  Michael ;  the  ship  arrived 
there  in  a  very  disabled  state,  and  after  lying  at  anchor  above  twen- 
ty-four hours  in. great  danser  from  a  storm,  was  blown  out  to  sea 
and  wrecked.  Held,  that  me  policy  on  the  homeward  voyage  never 
attached.    Parmater  v.  Cousins,  2  Camp.  235. 

37.  Policy  **'Ht  and  from  SheemessmhBllaatto  CAaren^, and  back 
to  a  port  in  the  British  channel  and  London  ;  from  the  date  thereof, 
till  the  ship  should  be  arrived  at  Charente^  and  bacl^to  a  port  in  th^ 
channel  and  London  :  on  freight  valued  at  the  sum  insured,  to  be 
deemed  interest  in  the  outward  voyage,  although  in  ballast."  The 
ship  was  freighted  for  the  voyage  in  question  by  a  charter-par^^ 
whereby  she  was  to  proceed  to  Charente  in  ballast,  and  there  the 

^  freiffhter  was  to  provide  her  with  a  full  cargo  of  brandy.  On  the  ar-  * 
rivsl  of  the  ship  at  Charentef  she  was  put  under  an  embargo ;  and  after 
being  so  kept  for  six  months,  she  was  seized  and  condemned  by  die 
French  government.  Held«  that  the  freight  was  protected  by  the 
policy  while  the  ship  lay  at  Charente^  before  any  goods  were  put  on 
board,  and  that  the  underwriters  were  liable  for  a  loss  so  happening. 
Mackenzie  v.  Shedden,  2  Camp.  431. 

38.  PoIicY  at  and  front  Riga  to  the  United  Sjhgdom,  on  ship  and 
freight,  declared  to  be  in  continuation  of  two  other  policies,  which 
were  on  ship  and  freight  on  a  voyage  from  the  United  Kingdom  to 
the  ship's  port  of  discharge  in  the  Baltic,  during  her  stay  there,  and 
from  thence  back  to  her  port  of  discharge  in  the  United  Kingdom. 
The  ship  was  seized  and  condenmed  at  Riga,  before  she  had  discharg*« 
ed  her  outward  cargo.  Held,  that  the  first  policy  could  not  be  ap'^ 
plied  to  the  outward  freight.    Ball  v.  fiell,  2  Camp.  475. 

39.  A  policy  at  and  from  ^  foreign  port  attaches  when  the  ship 
has  arrived  there  in  good  physical  safety,  although,  from  political 
causes,  she  may  be  in  danger  of  condemnation.  Bell  v.  Bell, 
2  Camp.  475. 

40.  Policy  on  goods  **  at  and  from  the  ship's  loading  port  or  porta 
in  Amelia  Island  to  London^  The  ship  never  touched  at  Amelia 
Island,  but  took  her  cargo  at  Tigre  Island,  which  lies  a  little  fiuther. 
up  the  river  St.  Marys.  Held,  that  the  policy  nevertheless  attach- 
ed, this  being  the  usual  mode  in  which  ships  in  tJiat  trade  take  in 
their  cargoes.    Moxon  v.  Atkins,  3  Camp.  200. 

.  41.  It  seeins  that  a  policy  of  insurance,  at  and  from  Gibraltar,  will 
attach,  if  the  ship  enters  Gibraltar  bay,  although  she  does  not  actu- 
ally touch,  at  the  garrison.  Park  y..Hamond9  4  Camp.  344. ;  S-C^ 
1  Holt,  80. 

42.  Where 
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M.  Whflie  the  MBe  rcmm  ianm  bodi  diip  «id  cv^D  la  • 
c«br  port,  aad  untfl  moored  24  houn  in  nfetj ;  by  die  ikm 
ritftoadU^Md  riiMJiiift  flt  how  at  Modwr  port,  the  policfk 
iliti  liorgf  i1  Seau»  at  to  the  poii^  oa  goodi,  where  the  ioMBBoe  oo 
the  two  is  bj  ae^arate  penoos,    Leigh  v.  Miither,  1  Eip.C.41S. 

45.  If  a  dup  iaaorad  to  a  particular  port  it  ianed  iolo  lother  hj 
gtnm  of  wendier,  where  ne  ditcharnt  part  of  her  cai^go^  ihe  it 
neverthdoif  covered  bj  the  policj  nam  she  reaches  her  port  of  dh- 
charge.  AHUr^  where  she  seeks  the^ert  Tdimtarilj,  though  eraa 
she  iscorered  finr  24  hours  after  mooting,  under  the  ccwnmop  poli^. 
Lei|^  T.  Mather,  1  Esp.a413. 

44.  A  delivery  on  board  a  ornrate  lighter  (employed  by  the. eon- 
sjgnees),  discharges  the  underwriter  from  a  policy  on  the  goods 
^  until  safi^  laMod:**  seocf,  where  delivered  to  a  public  liri>ter, 
entered  at  Wafteamaa's  HalL  Hurry  and  another  ▼.  the  Jtoyu  Ex- 
change Assurance  Company,  3  Esp.  a  289. ;  &a2B.&P.490L 

45.  A  policy  on  a  ship  at  and  from  a  place,  is  not  abandoned  by  a 
deby  in  sailing,  if  capable  of  explanation.  Giant  ▼•  King,  4  Eq».€. 
175. 

46.  A  ship  insured  for  a  certatn  time  whilst  in  hariKMir  secordy 
moored,  may  change  her  moorings.  .  ■  ■  v.  Westmore,  6  E^i. 
C«109. 

47.  If  e  diip  is  jusdv  seized  as  forfeited  for  smuggling,  and  after* 
wards  restoreo*  the  underwriters  are  not  liable  for  any  damage  hap- 
pening to  die  ship  by  the  perils  of  the  sea,  in  the  interval  between  the 
leisure  and  restoration.    Pipon  v.  Cope,  1  Can^.  4S4. 

48.  If  a  ship  with  goods  on  board,  msured  to  a  foreign  port,  lean- 
ing in  the  course  of  her  voyage  that  9Bl  embargo  is  there  laid  on  all 
sh^M  of  her  nation,  waits  at  some  place  as  near  thereto  as  she  safely 
oan  till  die  embargo  is  removed,  the  goods  will  in  the  mean  time  be 
protected  by  the  policy,  while  the  voyage  remains  legal:  but  if  she 
might,  upon  such  an  occasion,  put  into  a  friendly  port  adjoining  to 
her  port  of  destination,  andinst^id  of  doing  so,  she  saik  back  for  her 
port  of  outfit,  and  is  lost,  she  will  be  coasi&red  as  having  ftWidiyTH 
the  voyage  insured,  and  the  underwriters  will  be  discharged.  Black- 
enhagen  v.  Hie  London  Insurance  Company,  1  Camp.  454. 

49.  If  a  ship  insured,  on  arriving  off  her  port  of  destination  is  pny 
Tented  from  entering  it,  from  itsl^inff  in  toe  hands  of  the  enemy,  or 
from  being  ordered  away  by  the  EngUsh  commander  thete^  thepolicy 
does  not  remain  in  force  till  she- reaches  a  port.  Psrkin  y.  Tunno^ 
2  Camp.  59. 

50.  Goods. insured  to  A*9  that  port  being  in  the  hands  of  the 
enemy,  are  carried  to  B«,  and  afterwards  to  C,  their  condition  being 
here  inspected  for  the  first  time  from  the  original  sailing  of  the  ship, 
they  are  fi>und  to  be  abnost  entirely  destroyra  by  sea  damage,  which 
might  have  happened  partly  on  the  voyage  to  A.  or  entwely  in 
passing  from  A^U^  C. ;  toe  underwriters  are  not  liable  for  any.  part 
ofi  this  loss,  there  being  no  distinct  evidence  that  the  goods  were  in- 
sored  while  they  were  protected  by  the  policy.    2  Camp.  £8. 

. 51.'If  by  a  policy  of  insursnce  the  ship  is  wamitted  *<  free  of 
capture  and  seizure  m  her  port  or  ports  of  discharge,"  and  she  is 
taken  in  an  open  river  not  within  the  limits  of  any  regular  port, 
fsaiting  tean  opportunity  there  to  discharge  her  cargo  in  a  dandes- 
line  manner;  the  place  wbeie  she  is  taken  is  to  be  considered  her 
port  of  dischfrge  witbiu  the  meaniag  of  the  policy,  and  the  under- 
writers are  not  Eabl^  for  the  loss.    Jannsn  v.  Coapci  2  Camp.  61 S. 

17  '  52.  Upon 
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58.  tJiM^nA-GOimiionpoUtyattgoodsttlMQid^ 
if  the  goods  are  landed  at  tM  port  of  destiiiatioii  by  the  oificers  of  tfo* 
▼emioent  there,  and  ave  lodged  in  the  goveramelit  wvehouaesi  if  ma 
l>e  the  usual  mode  in  which  goods  are  landed  at  that  port ;  although 
4he  goods  insured  are  afterwards  confiscated  by  the  government,  and 
;are  never  in  the  possessien  of  the  consignees.  Brpwn  ¥•  Carstairs, 
^  Camp.  16U 

5S.  Where  a  policy  of  insurance  contains  a  warranty  against 
«eiaure  in  port;  ir  the  ship,  to  avoid  such  scixure,  went  to  sea  before 
-she  is  properly  leaded,  aiui  is  in  consequence  obliged  to  go  to  a  port 
•out  or  the  course  of  the  Toyage  insurod,  the  underwriters  are  not 
liable  for  a  subsequent  loss.  O'Reilly  and  others  v.  Royal  Exchange 
Insurance  Company,  4  Camp.  2^. 

54.  Where  a  policy  «f  insurance  contains  no  warranty  against 
aeisureinporti  tf  the  ship  to  avoid  such  seizure  runs  to  seabefore  she 
is  properly  loaded,  and  is  in  consequence  obliged  to  go  to  a  port  out 
of  the  direct  course  of  the  yoyage  insured,  the  underwriters  are  liable 
for  a  subsequent  loss.    O'Reilly  and  others  v.  Goune,  4  Camp.  249. 

65.  Where  abandonment  is  requisite  to  a  total  loss,  it  must  be  made  Abudomneiit. 
by  the  assured  immediately  on  his  receiving  intelhgence.    Abie  v. 
Potts,  8  Esp.  C.  £42. 

66*  The  assured  on  goods  consi^^ed  to  a  particular  port  is  not 
entitled  to  abandon,  when,  on  reachmg  the  port,  it  is  occupied  by  the 
enemy.     'Lubbock  t«  Rowcroft,  5  Esp.  C.  5(K 

57.  There  must  be  anahaadonment  of  freight  where  the  goods  spe^ 
'oifically  exist,  although  the  ship  is  incapable  of  prosecuting  Ae 
voyage.    1  Camp.  541. 

.  58.  If  an  insurance  broker  requires  the  underwriters  upon  a  policy 
to  settle  as  for  a  total  loss,  jmd  to  give  directions  for  the  disposition 
c£  die  property  insured,  this  does  not  amount  to  an  abandonment. 
Parmater  v.  Jodhunter,  1  Camp.  541. 

59«  If  tibe  owner  of  a  ship  insured  hears  that  she  is  captured,  and 
thereupon  give  notice  of  abandonment  to  the  underwriters,  the 
abandonnent  stands  good,  and  he  may  proceed  as  for  a  total  loss,  if 
abe  was  actually  once  captured,  although  he  knows  of  her  being  re- 
captured*before  action  Imught.    Bainbridge  v.  Neibon,  1  Camp.  287. 

60.  The  owner  of  a  cargo  of  flaz-SMd  insured  **  at  and  from 
Ameriea  to  Lmerickf"  himseu  residinr  at  that  place,  on  the  11th  of 
jFeinMfy,  1806,  received  information  that  the  sh|p^  with  theflax^seed 
on  board,  had  been  detained  Mtl^kil^ddjMa  b^  ttie  American  em- 
bargo ;  but  did  not  give  notice  of  abandonment  till  the  11th  of  June 
following.  The  flax'sood  was  inftended  for  sowing,  and  might  *have 
been  wptcjved  for  that  purpose,  had  it  arrived  before  the  10th  of 
May,  but  afterwards  woum  have  been  scarcely  of  any  vidue.  Held, 
that  however  the  plaintiff  might  have  waited  ull  the  lOlh  of  May  be- 
fore abandoning,  the  sibaDdonment  on  the  11th  o£  June  mm  trnttd 
time.    Kelly  t.  Walton,  2  Camp.  155. 

61.  An  insuredTcssel  arrives  at  the  port  of  Kinsaief  on  the  24thof 
November;  on  the  14th  Decen^er  a  second  survey  is  had,  when  it  is 
found  that  the  expences  of  the  repairs  will  exceed  the  value  of  the 
ship:  notice  of  abandonment  to  tm  insurers  in  Zimdoii  on  the  Gth  of 
January  is  too  late.    Aldridge  ▼•  Bell,  1  Starlde,  498. 

62.  If  a  ship,  for  which  the  underwriters  (when  a  demand  irmade 
upon  the  p<dicy)  have  paid  as  for  a  lost  ship,  should  dumce  to  turn 
lip,  die  is  to  be  considered  as  abandoned,  and  will  belong  to*  the 
underwriters.    Hoostoam  ▼•  Thornton,  1  Holt,  2^2. 

'  -68.  A 


540. 


INSURANCE— MARINE;     [Nin  Patos 


AdJOilBICItt* 


AHcratuNi* 


65.  A  Teatd  is  dmen  into  apoit  where  there  is  no  dock  to  receive 
her :  it  appeared  that  she  had  sttflered  so  much  hy  sea  perils  that, 
upon  examinaftioo  and  warwey^  it  was  jndged  expement  to  break  her 
up,  and  to  sell  her  for  old  tinber.  Held»  in  an  aodon  on  the  poUcj, 
that  the  aisured  was  bound  to  abandon  before  he  ooald  call  upon  the 
iinderwritevB  for  a  total  loss;  the  ship  not  beinaa  tvrvdt,  but,  however 
maimed  and  damaged,  existing  in  $pecie  as  a  snip.  Bell  and  others  v. 
Mixon,  1  Holt,  48S. 

64%  An  adjustment  on  a  pcrficj  is  condosiye,  unless  there  has  been 
Iraudy  mistakeof  law,  or  of  met.    Christian  y.  Coombe,  t  Esp.  C.  489. 

%B.  An  adjustment  is  not  conclusive  against  the  underlrriter,  as 
where  made  under  a  mutual  error.     Sherm  v.  Potts,  5  Esp.  C  96. 

66.  An  underwriter  who,  upon  a  full  disclosure  offsets,  has  signed- 
his  initials  to  an  adjustment  on  the  jpolicy  without  paying  the  loss,  is 
not  precluded  aftmraids,  in  an  action  aeainst  him,  from  taking  ad- 
vantage of  circumstances  with  which  he  had  been  made  acquainted, 
before  signing  the  adjustment.    Herbert  y.  Champion,  1  Ctfnp.  lS4w 

67>  An  adjustment  is  not  binding  on  an  underwriter,  although  >at 
the  time  of  signina  it  he  had  the  means  of  rendering  hinise&  ac- 
quainted with  the  history  of  the  voyage  and  the  manner  of  the  loss, 
if  his  attention  was  not  then  drawn  to  circumstances  he  afterwards 
learns,  by  which  the  underwriters  were  disdiarged.  Shepherd  v. 
Chewter,  1  Camp.  274% 

68.  After  a  total  loss  and  adjustment  within  a  numth,  and  whibt 
the  policy  remains  in  the  hands  of  the  broker,  the  inkials  of  the 
insurer  are  struck  out  of  the  adjustment  to  indicate  pajrment,  and  the 
broker  debits  the  insurer ;  he  is  still  liable  to  the  assured.  Fell  v. 
Pratt,  2  Starkie,  67. 

69.  Where  the  assured  claims  and  receives  the  return  premium  due 
upon  the  arrival  of  the  vessel,  and  the  poUcy  is  adjusted  upon  that 
footing,  he  cannot,  without  an  express  stipulation,  resort  again  to  the 
underwriter  in  any  contingency  of  the  adventure.  Itfay  and  others 
y.  Christie,  1  Holt,  67. 

7(X  An  insurer  who  desires  the  assured  to  do  what  he  conceiyes  to  be 
thebest  under  thecircumstances,  is  bound  by  what  the  latter  does  in  die 
exercise  of  a  sound  discretion.  Hagedova  v.  Whitmore,  1  Starkie)  157. 

71.  If  a  policy  of  insurance  is  altered  as  to  the  subject  matter  in- 
sured, after  the  risk  has  attached,  without  having  been  re-stamped, 
it  is  not  only  void  as  altered,  but  it  is  completely  vitiated,  and  ceases 
to  be  available  to  any  legal  purpose.  French  v.  Fcitten,  1  Camp. 
72.,  180.  b. 

72.  A  policy  <'  at  and  from  A.  and  ^.,"  is  not  vitiated  by  inserting, 
without  the  consent  of  the  underwriten,  the  words,  **  both  or  either." 
Clapham  and  another  v.  Cologan,  S  Camp.  882.  .     - 

73.  A  policy  of  insurance  containing  a  warranty  that  the  ship  shall 
sail  on  or  before  a  given  d^,,may  be  altered  pending  the  risk,  by« 
memorandum,  whereby  the  underwriters,  in  consideration  of  a  further 
premium,  agree  to  cancel  the  warran^,  and  to  make  a  return  of  pre- 
mium, if  the  ship  sail  with  convoy.  Aidsdale  and  others  v.  Shedden, 
4  Camp.  107. 

74<«  A  policy  of  insurance  from  Colmar  to  PcrlmoiUh^  is  altered 
with  the  consent  of  some  of  the  underwriters,  by  inserting  the  wosds 
"  or  WeiffnumiV*  after  Portsmouth f  the  plaintiff  camft>t  recover  on  the 
altered  policy  against  an  underwriter  who  .was  igniwant  of  the  alter- 
ation when  it  was  made ;  even  although,  upon  bemginfiMmad  of  the 
alteration,  he  said  that  he  would  not  Uike.advantage  of  it.  Campbell 
T.  Chipstie,  2  Starkie,  64; 

75.  Where 
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76.  A  policy  of  influmnce  is  altered  by  striking  out  the  words  .in  the 
body  of  the  poucy,  which  cMitained  a  warranty  to  sail  at  a  certain  time 
and  inserting  a  memorandum  of  an  enlarged  time  in  the  margin. 
Some  of  the  underwriters  consented  to  the  alteration ;  but  the  de- 
fendant did  not  consent.  In  an  action  upon  this  policy,  held  that 
the  alteration  did  not  avoid  the  policy.  Fairlie  v.  Christie,  1  Holt, 
3S1. 

76.  Where  separate  articles  are  jointly  insured^  upon  some  alone  of  Apfxntion- 
which  the  insurance  attaches,  the  assured  is  only  entitled  to  recover  ""^^ 
such  a  proportion  of  the  sum  underwritten  as  the  proper^  upon 
which  the  policy  attached  bore  to  the  whole.    Amery  v.  Kogers, 
lEsp.N.P.C.207- 

77-  Held  that  the  underwriters  on  goods  insured  from  London  to  ATcnge  Iom. 
Demarara,  were  only  liable  to  an  average  loss,  where  the  ship,  being' 
captured  and  recaptured,  was  sent  into  St.  Thomas's  stript  of  all  her 
hands,  and  the  captain  not  being  able,  on  his  arrival  there,  to  procure 
a  fresh  crew,  or  to  raise  money  to  pay  the  salvage,  immediately  sold 
the  ship  and  cargo,  and  broke  up  the  adventure.  Underwood  v.  Ro- 
bertson, 4  Camp.  138. 

78.  Insurance  on  freight  on  a  voyage  from  A.  to  .0.,  a  second  insu-' 
ranoe  on  freight  valued  at  10,000?.  on  a  vovage  from  A,  to  B»f  and 
theiice  to  C,  with  a  memorandum  that  if  the  ship  be  lost  at  ^.,  a 
settlement  should  be  made  as  if  she  had  on  board  an  entire  freight  to 
C  The  ship  earns  freight  to  the  amount  of  25001,  on  her  voyage 
from  A.  to  ^.,  and  is  lost  at  B.,  the  assured  cannot  recover  for  a 
greater  loss  than  7500?.    Robertson  v.  Majoribanks,  2  Starkie,  573. 

79.  An  action  lies  by  the  underwriter  having  paid  the  loss  against  Banvtry. 
the  captain  for  barratry.    Bird  v.  Thcmipson,  lEsp.  C.  339. 

80.  If  a  broker,  authorized  to  advertise  a  ship  as  a  general  ship  to  Broker, 
a  particular  port,  in  his  advertisement  warrants  that  she  shall  sail  with 
convoy,  though  contrary  to  his  directions,  the  warranty  binds  the 
owner.    Rinquist  v.  Ditchell,  3  Esp.  C.  64.;  S.  C.  Abbott  on  Shipp. 

Part  21  c.  S,  & 

81.  If  a  merchant  orders  an  insurance  broker  to  effect  a  policy  of 
insurance  for  him  on  a  cargo  of  com,  without  giving  any  directions 
as  to  those  with  whom  the  policy  is  to  be  effected,  and  the  insurance 
broker  effects  the  policy  with  one  of  the  chartered  companies,  by 
whose  policies  com  is  warranted  against  partial  losses  altnou^h  the 
ship  be  stranded ;  upon  this  cargo  after  a  stranding  of  the  ship,  the' 
merchant  cannot  maintain  an  action  against  the  insurance  broker  for 
not  effecting  the  policy  with  private  underwriters,  who,  by  the  com- 
mon form  a{  a  policy  of  insurance,  would  have  been  liable  for  this 
partial  loss.    Comber  v.  Anderson,  1  Camp.  523. 

82.  Although  an  insurance  broker  is  bound  to  obey  the  positive 
directions  of  the  assured  to  abandon,  yet  if  it  is  referred  to  his  discre- 
tion, whether  to  abandon  or  not,  and  he  acts  bona  JkUy  he  is  not 
liable  to  an  action  for  neglecting  to  abandon.  Comber  v»  Anderson, 
1  Camp.  525. 

83.  if  an  insurance  broker  keeps  a  policy  he  has  effected  in  his 
hands,  he  is  bound  to  use  reasonable  diligence  to  procure  the  under- 
writers to  settle  and  pay  any  loss  that  may  happen  upon  it.  Bous- 
field  V.  Creswell,  2  Camp.  545. 

84.  If  an  insurance  broker  living  at  a  distance  from  his  principal, 
i^MMi  a  loss  happening,  gives  him  credit  in  account  for  the  money 
due  from  the  underwriters,  he  cannot  a  considerable  time  after,  make 
^  4eoiand  upon  him  for  the  amount  of  the  sums  subscribed  byjev«ai 

Vot.V.  Nn  of 
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6f  the  underwriters  who  have  become   intolvent  without  paying. 
Jameson  v.  Swainstone,  2  Camp.  546.  o. 

85.  The  authority  of  a  broker  employed  to  elFect  a  policy  of  inn- 
ranee  may  be  revoked  after  the  underwriters  have  signed  the  slip,  till 
such  time  as  they  have  actually  subscribed  the  policy,  and  if  the 
broker  having  procured  a  slip  tt>  be  written  on  terms  within  theicope 
of  his  original  authority,  receives  an  intimation  from  his  principals 
that  they  will  not  submit  to  these  terms,  and  afterwards  effects  the 
policy  and  pays  premiums  to  the  underwriters,  he  can  maintain  no 
action  against  his  principals  for  commission  or  money  paid.  War- 
wick V.  Slade,  3  Camp.  127. 

86.  As  soon  as  an  insurance  broker  has  received  credit  in  account 
with  an  underwriter  for  a  loss  upon  his  policy,  his  principal  maj  main- 
tain money  had  and  received  against  him  to  recover  the  amount,  and 
in  such  action,  if  the  underwriter's  name  is  erased  from  die  policy,  the 
defendant  can  neither  dispute  the  liability  of  the  underwriter  for  the 
loss  nor  his  own  receipt  of  the  sum  subscribed.  Andrew  v.  Robin- 
son, S  Camp.  199. 

87>  Insurance  brokers  holding  a  policy  for  the  purpose  of  adjust- 
ing a  loss,  suffered  an  underwriter's  name  to  be  struCK  out,  upon  his 
signing  the  adjustment;  he  gave'them  credit  in  his  books  for  (he  loss, 
and  became  bankrupt ;  but  they  never  took  credit  for  the  amount  in 
their  books :  on  the  contrary,  they  gave  the  assured  notice  of  the 
bankruptcy,  and  there  was  afterwards  a  settlement  of  accounts  be- 
tween the  brokers  and  the  assured,  comprehending  the  policv  in 
question,  in  which  no  demand  was  made  upon  them  in  respect  w  the 
bankrupt's  subscription.  Ruled,  that  they  were  not  liaole  to  the 
assured  for  the  sum  due  from  the  bankrupt  on  the  policy.  Ovington 
y.  Bell  and  another,  S  Camp.  2S7. 

88.  Where  a  ship  was  condemned  for  carrying  simulated  papery 
and  the  policy  containing  no  liberty  to  do  so,  the  assured  could  oot 
recover  upon  it :  held,  that  an  action  could  not  be  maintained  against 
the  insurance  brokers  for  having  neglected  the  premiums  and  dutiesi 
contrary  to  the  instructions  given  them  for  effecting  the  policy,  as  m 
the  result  the  assured  were  not  damnified  by  this  neglect.  Fomin  r. 
Oswell  and  another,  S  Camp.  S57. 

89.  Insurance  brokers  are  not  liable  to  ah  action  for  neglecting  to 
Insert  in  a  policy  a  liberty  to  carry  simulated  papers,  if  the  writtei 
instructions  given  to  them  contain  no  direction  for  that  porposet 
although  it  may  have  been  verbally  communicated  to  them  that  fl- 
mulated  papers  were  to  be  used  in  the  voyage.  Fomin  v.  Oswell  and 
another,  S  Camp.  857. 

90.  Insurance  brokers  were  ordered  to  effect  a  policy  "  «*  ^ 
from  Teneriffe  to  London."  Held  that  they  were  liable  for  not  in- 
serting in  It  a  liberty  "  to  touch  and  stay  at  all  or  any  of  the  Canarr 
Islands,"  that  being  usually  inserted  in  policies  from  Teneriffe.  Mai- 
lough  V.  Barber  and  others,  4  Camp.  150. 

91.  Insurance  brokers  holding  a  policy  on  which  a  loss  baa  hap- 
pened, come  to  a  general  settlement  of  their  account  with  one  of  the 
underwriters,  including  his  subscription  to  this  policy,  aod  for  ^ 
balance  found  due,  which  was  rather  less  than  the  amount,  take  a  bul 
of  exchange  from  him  at  three  months,  but  without  erasing  bis  tasof 
from  the  policy :  this  bill  theV  retain  in  their  own  possession,  and  on 
the  underwriter's  becbminr  bankrupt,  prove  it  upon  his  estate  as  a 
debt  due  to  themselves.  Held,  that  under  these  circunisttmces,  Jj^ey 
were  liable  to  the  assured  for  die  amount  of  the  subscription.  ™^' 
kinson  v.  Clay  and  another,  4  Camp.  171.  ^  t^ 
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98.  In  ap  action  foir  prdmiiims  of  insurance  by  the  executors  of  an 
underwriter  against  an  lOMirance  broker,  he  cannot  set  off,  or  deduct 
returns  of  premiums  ^hich  accrued  after  the  death  of  the  testator. 
Houstoun  and  others  v.  Robertson,  4  Camp.  342. ;  S.  C.  1  Holt,  88. 

93.  Where  an  insurance  broker,  when  instructed  to  effect  a  policy 
on  goods,  is  informed  that  they  were  loaded  at  a  prior  port  to  that 
from  which  the  risk  is  to  conunence,  he  is  liable  to  an  action  for  ne- 
gligence, if  he  effects  the  policy  in  the  common  form,  **  beginning  the 
adventure  upon  the  said  goo<ls  from  the  loading  thereof  aboard  the 
said  ship.*'    Park  v.  Hamond,  4  Camp.  S44. ;  S.  C.  1  Holt,  80. 

94.  Where  A.  at  Malaga^  directs  by  letter  his  broker  in  London 
to  insure  1000/.  on  goods  snipped  on  board  the  Pearl  from  Gibraltar 
to  Dublin ;  and  in  the  conclusion  of  his  letter  adds,  ''I.  take  the  risk 
on  myself  ^om  this  [Malaga']  to  GibraUar  bay,  where  I  shall  send  my 
letters  on  shore."  Held  that  the  broker  was  liable  to  an  action  for 
negligence,  in  .not  stating  in  the  policy  that  the  goods  were  loaded  at 
Malaga.    Park  v.  Hamond,  1  Holt,  p.  80. 

95.  An  insurance  broker  is  not  entitled,  upon  the  ground  of  any 
usage  of  trade,  to  a  commission  of  twelve  per  cent,  on  the  balances ' 
which  he  pays  over  to  the  underwriters  who  employ  him.  Such 
allowance,  nowever  general  it  has^een,  is  a  gratuity  merely,  and  not 
of  right.  Nor  can  it  be  claimed,  but  upon  the  footing  of  contract, 
either  express  or  implied,  between  the  parties.  Levi  and  others  v. 
Barnes,  1  Holt,  412. 

96.  A  concealment  of  the  time  of  sailing,  and  of  the  fact  of  the  Concealmtai. 
arrival  of  a  vessel  which  left  with  the  one  insured  is  material. 

M< Andrew  v.  Bell,  1  Esp.  C.  373. ;  Webster  and  another  v.  Foster, 
Id.  407. 

97*  It  is  unnecessary  to  disclose  to  the  underwriter  the  former 
accidents  which  had  befallen  the  ship;  all  that  is  requisite  is  that  he 
be  made  acquainted  with  her  state  at  the  time  of  insurance.  Free- 
land  and  others  v.  Glover,  6  Esp.  C*  14. 

98.  If  the  owner  of  a  ship  receives  a  letter  from  the  captain,  writ- 
ten on  her  arrival  in  a  foreign  port,  giving  such  an  account  of  ^er  aa 
to  render  it  probable  that  she  must  remain  there  for  the  purpose  of 
being  repaired,  beyond  the  time  that  would  be.  necessary  for  her  to 
take  in  her  cargo;  this  letter  need  not  be  communicated  to  the  under- 
writers, in  effecting  a  policy  of  insurance  upon  her,  at  and  from  the 
foreign  port  to  a  port,  in  Endand;  unless  information  on  the  subject 
be  particularly  called  for.    Beck  with  v.  Sydebotbam,  1  Camp.  116. 

£M9.  According  to  the  usage  of  the  Newfoundland  trade,  when 
ships  arrive  on  the  coast  they  are  either  employed  for  some  time  in 
fishing  (called  banking),  or  they  make  an  intermediate  voyage  in  the 
American  seas,  before  beginnine  to  take  their  homeward  cargo, 
durinf^  which  they  are  protected  by  a  separate  policy.  Therefore,  in 
effecting  a  policy,  **  lost  or  not  lost  at  and  from  Nepofoundland  to  a 
port  in  Europe^  although  the  ship  is  to  be  employed  m  banking,  it  is 
not  necessary  to  disclose  the  fact  to  the  underwriters,  as  their  risk 
only  commences  from  the  time  when  the  banking  ends,  and  they  are 
bound  to  know  the  nature  and  circumstances  of  the  branch  of  trade 
to  which  the  policy  relates.  If  the  u^e  is  general,  it  makes  no  differ- 
ence for  this  purpose,  that  it  is  not  uniform.  Vallance  v.  Dewar, ' 
1  Camp.  503. 

100.  Nor  where  the  ship  is  to  take  an  intermediate  voyage,  is  it 
necessary  to  disclose  this  to  the  underwriters.  Ougier  v.  Jennings, 
1  Camp.  505.  n. 

N  n  2  101.  $0 
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lOL  Soy  the  ungc  bong  fior  ships  to  load  a  part  of  tiheir  cargo 
widionraide  Ae  bar  of  Oporto^  a  ihip  inwired  at  and  firom  that  place 
mtsf  60  fOy  witiiout  leave  bong  gnren  b j  the  polkj,  or  anj  dndo- 
•ure  being  made  upon  the  ndyject.  Kingston  ▼•  Knlbba,  1  Camp. 
506.  n. 

102.  The  aMored  00  a  policy  at  and  from  RigOy  are  in  poaMaaoo 
ofa  letter  from  their  oorreapondent  there,  atating  that  an  order  for 
aending  the  papers  of  all  slupa  arming  at  that  port  to  PeUrtbur^ 
had  produced  a  great  sensation,  intimating  chat  the  papers  of  thedup 
insured  had  been  sent  to  Pttmbmr^  acoordinriy,  and  exprenn^ 
consaderable  apprdiensioos  for  her  metj.  This  letter  is  not  commu- 
nicated to  the  underwriters,  bat  the  broker  informs  them  of  the  fiurt 
of  the  ship's  papers  being  sent  to  Petersbmr^.  Held,  that  the  poUcj 
was  not  vitiated  on  the  cround  of  concealment  bj  the  non-commum- 
cation  of  the  letter.    Bell  ▼.  Bell,  2  Cvvf.  479. 

103.  Policy  **  on  forty  carboys  of  vitriol  ;**  they  were  carefullj 
stowed  on  deck ;  but  cau^t  fire,  and  were  necessanljr  thrown  over- 
board  during  the  voyage :  carbo3r8  of  vitriol  are  sometimes  stowed  on 
the  deck,  ami  sometimes  bedded'  in  sand  ii^  the  hold,  where  thej  are 
considered  safer.  Held  that  the  underwriters  in  this  case  were  liable, 
although  there  was  no  communication  to  them  that  the  carboys 
were  to  be  stowed  on  deck.    Da  Costa  v.  Edmunds,  4  Camp.  142. 

104>.  It  is  the  duty  of  the  assured,  not  only  to  communicate  to  the 
underwriter  articles  of  intelligence  which  may  affect  his  chqjce  whe- 
ther he  will  insure  at  all,  and  at  what  premium  he  will  insure,  but  like- 
wise all  rumours  and  reports  which  may  tend  to  enhance  the  magni' 
tude  of  the  riak.    Durrell  and  another  v.  Bedesly,  1  Holt,  283. 

105.  In  effecting  a  policy  of  insurance,  a  circumstance  of  intdlF- 
gence,  inserted  in  Lloyd's  lists  need  not  be  communicated  to  the 
underwriters,  however  important  it  may  be  to  the  computation  of  the 
risk ;  for  it  is  to  be  presumed  within  their  knowledge,  and  to  betaken 
into  account.    Friere  v.  Woodhoiise,  1  Holt,  572. 

106.  In  the[case  of  foreign  insurance,  the  rate  offcxchange  when  the 
und^pvriters  are  called  upon,  is  the  standard  of  payment.  TheHuson 
V.  Bewick,  1  Esp.  N.  P.  C.  77. 

107.  It  seems  that  any  necessity  will  justify  a  deviation,  unless  it 
might  have  been  prevented  by  due  precaution.  Woolf  v.  Claggett, 
8  Eap.  C.  257. 

106.  The  master  of  a  merchantman,  while  taking  in  his  loading  at 
a  foreign  port,  is  ordered  by  the  captain  of  a  king's  ship  to  go  out  fo 
sea  to  examine  a  strange  sail  discovered  in  the  offing,  bearing  ene- 
mies' colours :  without  remonstrating,  and  without  any  force  or  threats 
being  employed  to  influence  his  determination,  he  obeys ;  and  finding 
the  straDge  sail  to  be  a  neutral,  he  returns /to  port.  Held,  that  this 
waa  an  unexcused  deviation,  which  vacated  a  policy  on  goods  on 
board  the  merchantman.    Phelps  v.  Auldjo,  2  Camp.  350. 

109.  Where  a  ship  insured  to  Martinique  and  all  or  any  of  the 
Windward  and  Leeward  Islands,  landed  the  greatest  part  of  her  cargo 
at  Martinique  and  sailed  with  the  residue  to  Antigua^  wh^re  she  wai 
wrecked,  wiiile  stopping  partly  to  dispose  of  th^  residue  of  the  out- 
ward cargo,  and  partly  to  obtain  a  homeward  cargo,  held  that  the 
underwi'itera  were  not  liable.    Inglis  ir.  Vaux,  S  Camp.  4S7. 

1 10.  Where  a  ship  was  insured  from  London  to  Berhice,  with  an 
e)(tensive  liberty  of  touching  and  trading  at  all  places.;  hdd,  ^^^ 
putting  into  Madeira  and  staying  there  after  the  convoy  with  which 
she  sailed  had  proceeded  on  the  voyage,  she  was  guilty  of  a  deviation 

which 
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which  discharged  the  underwriters ;  but  sefnUe,  that  as  the  captain 
did  not  know  when  the  convoy  sailed  away,  and  expected  to  over- 
take it,  this  was  not  a  deserting  of  convoy  within  the  meaning  of  the 
convoy  act.    Williams  v.  Shee»  S  Camp,  469. 

111.  A  vessel  may. deviate  somewhat  from  the  straight  line  of  her 
track  to  seek  for  convoy ;  and  the  captain,  unless  expressly  prohibited 
by  the  terms  of  the  policy,  may  always  do,  when  insured,  whatever 
it  would  be  expedient  for  the  common  security  to  do^  if  uninsured. 
D'Aguilar  v.  Tobin,  1  Holt,  185. 

112.  A  vessel  insured,  warranted  the  property  oF  a.  neutral,  nation,  BcMnuDentft. 
must  have  on  board  the  necessary  documents  requisite  for  her  pro- 
tection by  the  treaty  between  the  neutral  and  belligerent.    Ricn  v; 

Parker,  2£sp.a615. 

lis.  If  a  ship  insured  is  condemned  for  carrying  simulated  papers 
contrary  to  the  law  of  nations,  without  having  any  Uberty  in  the  policy 
to  do  so,  the  underwriters  are  discharged. .  Honeyer  v.  Lushington, 
3  Camp.  B5. 

114.  There  is  not  an  implied  warranty  on  the  part  of  the  owner  of 
goods  insured,  that  the  ship  shall  be  m  all  respects  properly  docu- 
mented. Therefore,  where,  from  an  omission  of  the  captain,  the 
goods  insured  on  a  voyage  from  this  country  to-  a  foreign  port  are 
not  mentioned  in  the  ship's  manifest,  as  required  by  IS  and  14  C.  2. 
c.  11.  and  other  statutes,  but  the  loss  is  not  occasioned  by  this  de- 
fect, the  underwriters  are  liable,    Carrudiers  v.  Gray,  S  Camp,  142. 

115.  In  an  action  on  a  valued  policy,  it  is  no  defence  to  prove,  that  Double, 
the  assured  have  received  the  amount  of  the  valuation  in  this  policy 

from  the  underwriters  on  another  policy,  if  the  subject  matter  in- 
sured be  proved  to  be  of  a  value  equal  to  the  sum  received  and  that 
sought  to  be  recovered,    Bousfield  v.  Barnes,  4  ^amp.  228, 

116.  If  goods  are  fraudulently  over-valued  in  a  policy  of  insurance^  FruaA, 
with  intent  to  cheat  the  underwriters,  the  contract  is  entirely  vitiated, 

and  the  assured  cannot  recover,  even  for  the  value  actually  on  board* 
Haigh  and  others  v,  De  la  Cour,  S  Camp,  319. 

117-  The  underwriters  on  a  policy  of  msurance  are  not  discharged  Negligeoce. 
by  an  act  on  the  part  of  the  assured,  which,  to  a  certain  degree, 
increases  the  risk,  if  it  does  not  amount  to  culpable  negligence^ 
Therefore,  where  three  Spanish  prisoners  of  war  were  received  on 
board  a  ship,  and  allowed  the  free  range  of  it,  who  might  have  been 
reasonably  expected  to  conduct  themselves  peaceably  during  the 
voyase,  but  who  joined  in  a  mutiny,  and  assisted  to  run  away  with 
the  ship,  the  underwriters  were  held  liable  for  a  loss  so  happening. 
Toulmm  v,  Inglis,  1  Camp,  421, 

118.  If,  through  .the  negligence  of  the  owner  of  a  ship(  insured, 
the  mariners  barratroudy  carry  smuggled  ^oods  on  board,  whereby 
the  ship  is  seized  as  forfeited,  the  underwriters  are  not  liable  for  the 
loss.    Fipdn  v.  Cope,  1  Camp,  434,  ^ 

1 19.  A  policy  on  eoods  is  not  vitiated  by  the  ship  violating  the 
convoy  act,  without  uie  privity  of  the  assured.  Edwards  v.  Footner, 
1  Camp.  530. 

120.  If  a  fire  arises  on  board  a  diip  from  the  damaged  quality  of 
goods  on  board,  which  are  .insured,  the  underwriters  are  not  liable ; 
but  if  the  loss  is  not  occasioned  by  the  damaged  state  of  the  goods 
on  board,  the  policy  is  not  vitiated  by  the  fact  not  having  been  dis- 
closed to  the  underwriters  that  the  goods  were  damaged,  thou|;h 
that  might  have  a  tendency  to  encrease  the  risk,  Boyd  v.  Dubois, 
S  Camp.  133. 

N  n  3  121.  Where 
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121.  Where  tliere  are  no  convoys  appointed  at  the  port  from  which 
a  ship  commences  her  homeward  voyage,  she  is  not  bound  to  caD 
for  convoy  at  a  port  in  the  course  of  the  voyage  from  which  convoys 
are  appointed.    Park  v.  Hamond,  4  Camp.  344. ;  S.  C.  1  Holt,  80. 

122.  Ships  sailing  from  foreign  ports  are  not  within  the  convoy 
act*  unless  there  are  persons  at  those  ports  authorised  to  grant 
conVov  or  licences.  And  it  is  not  sufficient  to  show,  that  convoys 
have  been  actually  appointed  from  those  ports,  but  proof  must  be 
given  that  there  are  persons  stationed  tliere,  legally  authorised  by 
the  admiralty  to  appoint  them.    D'Aguilar  v.  Tobin,  1  Holt,  185. 

123.  An  association  of  ship-owners  for  the  mutual  protection  of 
each  other's  property,  pay  each  into  the  hands  of  a  treasurer  a  sum 
proportioned  to  his  property  in  the  shipping,  as  a  fund,  and  each 
underwrites  on  the  other  s  shipping  a  sum  proportioned  to  his  pro- 
perty in  said  fund,  no  one  being  answerable  for  the  other  :  losses  are 
payable  out  of  said  fund.  Held,  that  this  was  not  within  the  pro- 
hibition of  statute  6  G.  1.  c.  18.     Harrison  v.  Millar,  2  Esp.  C.  513. 

124.  A  policy  in  the  common  form  by  an  insurance  club,  where 
the  members  are  not  responsible  for  the  solvency  of  each  other,  is 
valid,  although  the  sums  which  they  respectively  insure  are  not 
specified  on  the  face  of  the  policy.    Dowell  v.  Moon,  4  Camp.  166. 

125.  An  action  cannot  be  maintained  on  a  policy  of  insurance, 
where  the  plaintiff's  interest  is  founded  on  a  bottomry  bond  made 
jointly  to  the  plaintiff  and  another,  although  tlie>  are  general  partners 
in  trade.    Everth  v.  Blackburne,  2  Starkie,  66, 

126.  Where  a  policy  in  the  common  printed  form  on  ship  and  goods 
contains  a  written  memorandum,  declaring  the  insurance  to  be  on 
goods,  a  general  averment  is  proper,  that  the  defendant  became  an 
assurer  on  the  premises  in  the  policy  mentioned.  Haughton  v.  Ew- 
bank,  4  Camp.  89. 

127.  In  policy-causes  a  judge  at  chambers  will  make  an  order  for 
the  assured  to  produce,  upon  affidavit,  to  the  underwriteirs  all  papers 
in  the  possession  of  the  former  relative  to  tlie  matters  in  issue.  Gold- 
Schmidt  v.  Marrvat,  1  Camp.  562. 

128.  Where  there  is  an  insurance  on  ship  and  freight,  and  the  ship 
has  arrived  in  safety  and  earned  freight,  the  assur^  cannot  after- 
wards claim  a  return  of  premium  on  Uie  ground  that  he  had  no  in- 
surable interest,  on  account  of  a  defect  in  his  title  to  the  Mp. 
M^Culloch  v«  Royal  Exchange  Assurance  Company,  3  Camp.  406. 

129.  The  assured  were  held  not  entitled  to  a  return  of  premium 
upon  a  policy  at  and  from  a  place  within  the  limits  of  the  SauA  Sea 
Company's  charter,  the  ship  being  without  a  licence  from  the  South 
Sea  Company  at  the  commencement  of  the  risk,  and  up  to  the  time 
of  her  loss,  dthough  the  assured  procured  a  licence  as  soon  as  they 
could)  and  before  they  kne^w  of  her  loss,  and  die  licence  was  made 
to  relate  to  a  time  antecedent  to  the  loss.  Cowie  and  others  v. 
Barber,  4  M.  &  S.  16. ;  S.  C.  4  Camp.  100. 

130.  Where  there  is  an  insurance  on  freight,  if  the  ship  be  char- 
tered for  the  voyage,  and  is  guilty  of  a  deviation  after  sailing  upon 
it,  and  before  any  goods  are  loaded,  the  assured  are  not  entitled  to 
any  return  of  premium  for  short  interest.  Moses  and  another  v. 
PkBtt,  4  Camp.  297» 

131.  A  voyage  from  Riga  to  Hull  is  commenced  before  a  licence 
has  been  obtained,  which  is  necessary  to  legalise  the  voyage,  but 
under  a  reasonable  expectation  that  a  liqence  has  been  obtained,  an 
insurance  having  been  effected  here  by  an  agent  in  England^  .afker  a 

licence 
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licence  had  been  obtained,  the  assured  is  entitled  to  a  return  of 
premium.     Henty  v.  Staniforth,  1  Starkie»  254. 

132.  If  it  is  said  in  a  letter  that  a  ship  will  sail  from  Si.  Domingo  Reircsenution. 
in  the  month  of  October^  it  is  generally  understood  that  she  will  not 

sail  till  the  25th  of  the  month.    Chaurand  v.  Angerstein,  Peake,  43. 

133.  A  representation  made  by  an  instirance  broker,  when  the 
names  of  the  underwriters  are  put  upon  a  slip,  is  binding  on  the 
assured,  unless  qualified  or  withdrawn  by  some  communication  upon 
the  subject,  between  the  time  and  the  execution  of  the  policy.  Ed- 
wards y.  Footner,  1  Camp.  530. 

134.  A  representation  made  to  any  underwriter,  except  the  first 
on  the  policy,  is  not  to  be  considered  as  made  to  subsequent  under- 
writers.   Bell  T.  Carstairs,  2  Camp.  543. 

135.  Iii  effecting  a  policy  of  insurance  from  Russia  to  this  country^ 
while  die  ship  was  on  the  outward  voyage,  the  broker  represented  to 
the  underwriters  that  a  cargo  was  ready  for  her,  and  she  was  sure 
to  be  an  early  ship  :  held,  that  this  amounted  only  to  a  representation 
of  what  was  expected  on  the  part  of  the  assured,  and  that  the 
underwriters  were  liable,  although,  from  the  delay  in  beginning  to 
load  the  cargo,  the  voyage  home  was  turned  from  a  sumroeir  to  a 
winter  risk.    Hubbard  v.  Glover,  3  Camp.  313. 

136.  Under  a  policy  at  and  from  a  place,  it  is  not  necessary  that  ScA-wortbioMi. 
the  ship  should  be  sea-worthy  at  the  time  of  the  insurance ;  there- 
fore, a  delay  in  making  necessary  repairs  will  not  vacate  the  policy. 

Smith  V.  Surridge,  4  £sp.  C.  25. 

137*  A  ship,  to  be  sea -worthy,  must  be  rendered  as  secure  as 
possible  from  capture,  as  well  as  from  the  perils  of  the  sea.  Wad- 
oerbum  v.  Bell,  1  Camp.  1. 

138.  Where  a  vessel,  engaged  in  the  southern  whale  and  seal 
fishery,  and  with  liberty  to  diase  and  capture  prizes,  is  insured  in 
August  1807,  with  a  retrospect  to  1st  August  I8O69  although  at  the 
time  of  her  insurance  she  was  not  competent  to  pursue  all  the  pur« 
poses  of  her  voyage,  her  crew  being  reduced  by  death  and  casualties; 
if  she  had  a  competent  force  to  pursue  ant^  part  of  her  adventure, 
and  could  be  safely  navigated  home,  she  is  to  be  deemed  sea-worthy. 
Hucks  and  others  v.  Thornton,  1  Holt,  30. 

139.  An  answer  by  underwriters,  on  being  informed  of  a  partial  Toiat  Uimn 
loss,  '<  that  the  assured  would  do  the  best  he  could  with  the  damaged      ^ 
property,  is  not  an  assent  to  consider  the  loss  a  total  one.    Thelluson 

V.  Fletcher,  1  Esp.  N.  P.  C.  73. 

140.  An  assured  cannot,  by  the  mere  act  of  abandoning,  make 
that  loss  total  which  is  only  partial.  Thelluson  v.  Fletcher,  1  Esp. 
N.P.C,78. 

141.  If  a  ship  insured  is  captured,  carried  into  a  neutral  port,  and 
sold  to  the  captain  on  account  of  the  owners,  the  assured  not  having 
previously  abandoned  cannot  recover  for  a  total  loss.  M'Masters  v. 
Shoolbred,  1  Esp.  C.  237. 

142.  Goods  protected  by  a  valued  policy,  being  cai)tured,  are 
condemned  as  lawful  prize,  the  captors  paying  the  freight.  Hie 
assured  may,  nevertheiessi  recover  as  for  a  total  loss.  Marshall  ▼• 
Parker,  2  Camp.  69. 

143.  The  Royal  Exchange  Assurance  Company  is  liable  for  a  total 
loss  upon  a  cargo  of  com,  where  a  ship,  from  the  perils  insured 
against,  becomes  incapable  of  pursuing  the  voyage,  and  another 
vessel  cannqt  be  procured  to  forward  the  corn  to  its  port  of  destin- 
ation.   Wilson  V.  R,  £.  Ass.  Co.  2  Camp.  629. 

N  n  4  144.  Where 
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144.  Where  a  ship  U  obliged  to  put  back|  and  the  damage  the 
has  sustained  is  of  such  a  nature  that  she  cannot  pursue  her  yoyage* 
and  other  ships  cannot  be  procured  to  take  the  cargo,  this  is  a  total 
loss  of  shipi  cargo,  and  freight,  however  inconsiderable  the  damage 
sustained  mdv  be,  because  the  voyage  in  contemplation  is  lost. 
Manning  y.  Newnham,  2  Camp.  624.  n. 

145.  It  is  stipulated  by  a  policy  of  insurance  from  Riga  to  the 
United  Kingdom,  **  that  if  the  ship  should  not  load  a  cargo  at  Rijga 
by  any  act  of  the  Russian  government,  the  assured  were  to  receive 
a  total  loss."  The  ship  is  seized  and  condemned  by  the  Russian 
government  before  her  outward  cargo  is  discharged.  This  is  a  total 
loss  within  the  meaning  of  the  policy.    Bell  v.  Bell,  2  Camp.  475. 

146.  Where  goods  were  insured  <*  at  and  from  London  to  Q^ebec^ 
warranted  free  of  particular  average,"  and  the  ship  was  driven 
back  from  the  banks  of  Nero/bundlandy  and  obliged  to  put  into 
KinsaUf  where  it  was  impossible  to  repair  her  so  as  to  enable  her  to 
complete  the  voyage  the  same  season,  and  the  goods,  which,  thoo^ 
not  of  a  perishable  nature,  were  to  a  certain  degree  damaged,  coiud 
not  be  forwarded  the  sanie  season  by  any  other  conveyance :  hdd, 
that  the  assured  could  not,  by  giving  notice  of  abandonment,  come 
upon  the  underwriters  for  a  totfd  loss.  Anderson  v.  Wallis,  3  Camp. 
440. 

147.  Where  there  is  a  valued  policy  on  freight,  and  the  ship  is 
lost  while  taking  in  her  cargo,  the  assured  can  only  recover  for  the 
freight  of  the  goods  actuafly  on  board,  unless  a  full  cargo  be  then 
provided  for  her,  or  there  be  a  contract,  either  written  or  parol,  to 
supply  one.    Patrick  v.  Eames,  3  Camp.  441. 

148.  Goods  having  been  detained  by  a  foreign  power  are  after- 
wards restored ;  as  between  the  assurer  and  the  assured,  a  yieldii^ 
up  of  the  goods  quasi  in  integroy  is  to  be  considered  as  a  restoration, 
notwithstanding  some  spoliation  during  the  detention*  Jordaine  v. 
Cornwall  and  others,  1  Starkie,  6. 

149.  If  a  vessel  be  so  shattered  by  a  storm  that,  in  the  opinion  of 
the  master,  who  exercises  a  foir  and  honest  discretion  on  the  subject, 
she  cannot,  without  imminent  peril  to  the  lives  of  the  crew,  proceed 
on  her  voyage,  and  cannot  be  repaired  but  at  an  expence  exceeding 
the  amount  of  a  total  loss,  and  he  accordingly  abandons  and  sells 
her ;  the  owner  may  recover  from  the  insurer  as  for  a  total  loss,  al- 
though it  evidently  turns  to  be  possible  that  the  vessel  might  have 
proceeded.     Robertson  v.  Carruthers,  2  Starkie,  571. 

150.^  If  a  cargo  be  so  much  damaged,  that  it  is  not  fit  to  be  sent 
forward  to  a  nrmrket,  the  assured  may  al)andon  as  for  a  total  loss. 
Gemon  v.  Royal  Exchange  Assurance  Company,  6  Taunton,  383. ; 
S.  C.  I  Holt,  49. 

151.  An  insurance  is  declared  to  be  ''  on  the  caigo,  being  l631 
hhds.  wine.**  This  does  not  amount  to  a  warranty  that  the  wine 
constitutes  the  whole  cargo,  and  that  no  other  goods  shall  be  taken 
on  board.    Muller  v.  Thompson,  2  Camp.  610. 

152.  Insuring  a  ship  by  an  English  name  does  not  amount  to  a 
warranty  or  a  representation  that  she  is  an  English  ship*  Ch^am 
and  another  v.  Cologan,  3  Camp,  382. 

153.  If  a  ship  is  stranded,  the  underwriters  are  liable  for  an  average 
loss  on  the  articles  excepted  in  the  memorandum,  where  the  loss  has 
been  occasioned  by  the  perils  of  the  sea,  though  not  by  the  strand- 
ing.   Burnett  v.  Kensin^on,  1  Esp.  C.  416. ;  S.  C  7  T.  R.  2ia 

154.  Where  property  insured  is  free  from  average  loss  wider  'to 

much 
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much  per  cent.^  the  calculation  must  be  made  on  the  property  as  it 
stood  when  the  loss  happened.    Rohh  v.  Parr,  1  Esp.  C.  446. 

155.  Malt  is  com  within  the  exception  from  average  loss  in  a 
common  policy.    Moody  v.  Surridge,  2  Esp.  C.  638. 

156.  Where  there  is  a  warranty,  in  a  policy  of  insurance,  against 
average,  **  unless  general,  or  the  ship  be  stranded,'*  if,  during  the 
voyage,  the  ship  is  forced  a  shore  by  the  wind,  or  is  driven  on  a 
bank,  and  remains  fast  for  any  time,  this  is  a*  sufficient  stranding  to 
do  away  the  effect  of  the  warranty,  although  the  ship  is  not  proved 
to  have  thereby  received  any  material  damage.  Harman  v.  Vaux, 
3  Camp.  429. 

157.  The  striking  of  a  ship  on  a  rock  where  she  remained  a  minute 
and  a  half,  and  was  laid  on  tier  beam-ends,  was  held  not  to  constitute 
a  stranding  within  the  meaning  of  that  term  in  a  policy  of  insurance. 
M'Dougle  V.  Royal  Exchange  Assurance  Company,  4  M.  &  S.  503. ; 
S.  C.  4  Camp.  283. ;  S.  C.  1  Starkie,  130. 

158.  To  constitute  a  stranding  it  is  essential  that  the  vessel  should 
be  stationary ;  the  striking  on  a  rock,  where  the  vessel  remains  for  a 
minute  and  a  half  only,  is  not  a  stranding,  though  she  thereby  re- 
ceives an  injury  which  eventually  proves  fatal.  M'Dougle  v.  Hie 
Royal  Exchange  Assurance  Company,  1  Starkie,  130. 

159.  By  the  terms  of  the  policy  the  underwriter  binds  himself  to 
pay  average  separately  on  each  particular  package  of  the  goods  in- 
sured ;  this  stipulation  does  not  preclude  the  assured  from  recovering 
an  average  loss  upon  the  whole  exceeding  three  per  cent,  under  the 
usual  dause  in  the  policy.  And  in  such  case,  although  several 
packages  remain  uninjured,  they  are  to  be  included  in  the  average. 
Hagedonn  v.  Whitmore,  1  Starkie,  157. 

160.  A  vessel  strikes  upon  a  rock,  and  rmnains  fixed  there  for  the 
space  of  fifteen  or  twenty  minutes,  in  consequence  of  which  she 
sustains  a  material  mjury.  This  constitutes  a  stranding.  Baker  v. 
Towry,  1  Starkie,  436. 

161.  Sugars  are  insured  firee  of  particular  average.  The  whole 
cargo,  consisting  of  54  hogsheads,  is  so  far  damaged  by  sea-water, 
that  the  amount  of  what  is  safe  and  undamaged,  as  collected  from 
the  several  hogsheads,  does  not  exceed  one  entire  hogshead.  In  an  - 
action  against  the  underwriter  for  a  total  loss,  hdd,  that  the  memo- 
randum m  the  policy,  /rff  of  particular  average^  protected  him  from 
all  liability.    Hedbergn  and  another  v.  Pearson,  1  Holt,  349. 

162.  A  ship  does  not  sail  with  convoy  wjthin  the  meaning  of  a  Wunuity  Ibr 
warranty  in  a  policy,  unless  she  hdb  her  sailing  instructions  on  board  convoj. 

at  the  time  of  starting.    Anderson  v.  Pitcher  and  wife,  3  Esp.  C. 
124. 

163.  To  vacate  a  policy  of  insurance  for  an  infraction  of  the 
convoy  act,  it  is  not  enough  to  show  that  the  ship  sailed  without 
convoy,  by  the  instrumentality  of  an  agent  of  the  assured,  unless  it 
appear  that  the  agent  had  autnority  firom  his  principal  for  this  pur- 
pose.   Carstairs  and  others  v.  Allnut,  3  Camp.  497. 

164.  Where  there  is  a  warranty  in  a  policy  of  insurance,  that  the 
ship  shall  sail  with  convoy,  she  may  sa3  without  convoy  from  her 
loading  port  to  the  place  of  rendezvous  fpr  convo;^  for  the  voyage^ 
although  there  be  convoy  for  ships  on  other  destinations  between  Sie 
loading  port  and  place  of  rendezvous.  Warwick  v.  Scott,  4  Can^. 
62. 

165.  A  ship  insured  is  to  be  considered  as  havingsaOed  with  colivoy 
from  a  particular  port,  if  she  joined  the  convoying  ship,  and  received 

uling 
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sailing  instructions  within  the  limits  of  the  port,  althoiufa  the  hitter 
ship  dropped  down  fifteen  leagues  from  the  place  of  loaoing,  with  the 

freatest  part  of  the  fleet,  several  days  before  the  ship  insured,  she 
eing  detained  with  some  other  ships  for  want  of  pDots.     Ridsdale 
and  others  v.  Shedden,  4*  Camp.  108. 
WtfiBotytosaU       166.  If,  in  a  policy  of  insuraqce  "  at  and  from  Surinam^  and  all 
on  ft  pwtiGuUur  or  any  of  the  fVest  India  Jslands  to  London"  the  ship  is  warranted 
^7*  to  sail  on  or  before  the  first  of  Augustt  it  is  a  sufficient  compliance 

with  the  warranty  if  she  sail  on  or  before  that  day  from  the  final  port 
of  loading  on  the  homeward  voyage,  although  she  afterwards  touch 
at  one  of  the  West  India  Islands  to  join  convoy.  Wright  v.  Shiffber, 
2  Camp.  247. 

167.  Held,  that  where  a  ship  insured  is  warranted  to  depart  on  or 
before  a  given  day,  she  must  actually  be  out  of  her  port  of  de- 
parture on  that  day,  and  that  it  is  not  enough  that  sl^  broke  ground 
and  commenced  the  homeward  voyage,  so  as  to  have  satisfied  a 
warranty  to  sail  on  that  day.    Moir  v.  Exchange  Assurance,  4  Camp. 

168.  A  policy  at  and  from  Portneufp  a  place  above  Qfubec^  con- 
tained a  warranty  to  sail  on  or  before  ^th  October*  Before  that 
day,  the  ship  actually  did  sail  from  Portneuf  to  Quebec  with  a  crew 
sufficient  for  river  navigation.  She  did  not  obtain  her  custom-house 
clearances  at  Quebec  (where  all  ships  coming  down  the  St*  iMwrence 
clear  out)  till  die  29th,  and  she  there  received  some  men  on  board 
to  complete  the  crew  for  the  voyage.  For  want  of  a  pilot,  she  did 
not  proceed  from  Qjuebec  till  the  SOth :  held,  that  under  these  cir- 
cumstances the  warranty  to  sail  on  or  before  28th  October  had  not 
been  complied  with.    Ilidsdale  and  others  v.  Newnham,  4  Camp.  ill. 

Wtmntv  dis-       ^^^*  Inevitable  necessity  is  no  excuse  for  non-compliance  with  a 
diant  u!         warranty  in  a  policy.     Anderson  v.  Pitcher  and  wife,  3  Esp.  C. 

124. 


INSURANCE  ON  LIVES. 


lataKrt  tiMfc-  The  interest  in  a  policy  on  the  life  of  a  debtor,  as  a  security  for 
in.  to  whom  be-  the  debt,  the  premiums  on  which  are  paid  by  him,  devolves,  on  the 
l^^V^-  debt  being  discharged,  to  the  debtor  himself.    Holland  v.  Smith, 

6  Esp.  C.  11. 


INSURANCE  FROM  FIRE. 


Connniciioii.  1.  Policy  of  insurance  against  fire  on  a  manufactory :  from  the 
negligence  of  a  servant  or  the  assured,  in  not  opening  a  register, 
smoke  and  heat  from  a  stove  used  in  the  manufactory  are  forced  into 
a  room,  and  ^eatly  damage  goods,  without  actuaDy  burning  any, 
the  fire  not  bemg  greater  tmm  it  ought  to  have  been,  had  there  been 
free  vent  for  the  smoke  and  heat :  this  held  not  to  be  a  loss  within  the 
policy.     Austin  v.  Drew,  4  Camp.  S60. ;  1  Holt,  126. 

2.  If  a  person  who  is  not  a  linen-draper  insures  his  *\  stock  in  trader 
liousehold  furniture,  /tnen,  wearing  apparel,  and  plate,''  by,  a  policy 
against  fire,  this  will  not  protect  linen-drapery  goods  subsequently 

gurchased  on  speculation ;  and  the  word  **  Imen"  in  the  policy  must 
e  confined  to  household  linen,  or  linen  used  by  way  of  aj^MureL 
IVatchom  v.  Langford  and  others,  S  Camp.  422. 

3.  A 
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S.  A  cofiee-houfle  is  not  an  inn,  within  the  meaning  of  a  policy  o€ 
insurance  asainst  fire,  enumerating  the  trade  of  an  innkeeper,  with 
others,  as  double  hazardous.    Doe  ex  dem.  Pitt  v.  Laming,  4  Camp. 
76. 


INTEREST. 

1.  In  an  action  for  monqr  had  and  receiired,  the  plaintiff  is  not  Gencml  rale 
entitled  to  interest,  eyen  from  the  time  of  making  a  demand  of  the 
principal,  unless,  1st,  he  give  in  evidence  an  express  promise  to 

pay  interest ;  or,  2dly,  show,  something  from  which  such  a  promise 
may  be  inferred ;  or,  Sdly,  prove  that  the  money  has  been  used  by 
the  defendant,  and  interest  naa  been  made  of  it;  and,  camme  sembUf 
the  only  other  instance  in  which  interest  is  recoveiable,  is  upon  a 
contract  for  the  payment  of  money  on  a  certain  day,  as  on  bills  of 
exchange,  promissory  notes,  &c.  De  Havilland  v.  Bowerbank, 
i  Camp.  50. 

2.  Interest  is  not  due  on  a  balance  struck  on  a  settlement  of  Acoounii  !«• 
accounts,  unless  the  balance  is  to  be  paid  at  a  particular  day,  and  ^''^^^ 
then  only  from  that  day.      Chalie  v.  Duke  of  York,  6  £sp.  C. 

*5. 

S.  Interest  given  on  the  balance  of  an  account,  where  it  appeared 
from  the  account  that  interest  had  been  allowed  on  formed  balances. 
Nichol  v.  Hiompson,  1  Camp.  52.  n. 

4.  Where  money  due  on  a  balance  of  accounts  is  awarded  to  be 
paid  on  a  particular  day,  and  at  a  particular  place,  if  duly  demanded 
there  on  the  day,  it  carries  interest  afterwaros.  Piahom  end  others 
V.  Tuckington,  S  Camp.  468. 

5.  An  agent  who  has  advanced  money  for  his  principal,  in  effecting  Agnc/. 
insurances  and  other  mercantile  business,  is  entitled  to  chaive  in- 
terest, and  at  the  end  of  every  year  to  make  a  rest  and  add  the 
interest  then  due  to  the  principal.     Bruce  and  others  v.  Hunter, 

3  Camp.  467. 

6.  where  the  sum  total  of  a  note  payable  by  instalments  is  to  be  Bill  of  tt- 
paid  on  d^ault  in  any  of  the  instalments,  the  interest  on  a  default  cfaaagcu 

IS  to  be  calculated  on  the  entire  sum  remaining  unpaid.  Blake  v* 
Lawrence,  4  Esp.  C.  147. 

?•  In  an  action  against  the  drawer  of  a  foreign  bill  of  exchange 
dishonoured  here  for  non*acceptance,  where  the  plaintiff  is  allowed 
a  per  centage  in  name  of  damages,  he  is  only  entitled  to  interest 
irom  the  day  when  the  bill  ought  to  have  been  paid.  Grant  v.  Mac- 
kensie,  3  Camp.  51. 

8.  Where  there  is  no  allowance  for  damages,  the  plaintiff  is  en-  llicioteraic 
titled  to  interest,  from  the  day  the  bill  was  dishonoured  for  non  accept- 
ance.   Grant  v.  Makensie.    3  Camp.  52. 

9.  A  bill  is  drawn  for  the  sum  of  100/.,  payable  4  months  after 
date,  bearing  interest.  The  interest  is  to ,  be  calculated  from  the 
date  of  the  bill.    Kennreley  v.  Nash,  1  Starkie,  452. 

10.  SenMe,  the  drawer  of  an  inland  bill  of  exchange,  is  liable  to  BoimL 
pay  interest  on  the  bill  which  has  been  noted  for  non-acceptance,  but 

not  protested.    Windle  v.  Andrews,  2  Starkie,  425. 
'   11.  The  interest  due  on  a  bond  subsequent  to  the  day  of  pay- 
ment, is  lost  by  accepting  the  principal.-    Dixon-  v.  Parkea  ana  an- 
other, 1  Esp.  N.  P.  C.  1 10. 

12.  A  bond  conditioned  for  the  paymentof  a  specified  sum  to  A, 

after 
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after  the  death  of  A.  and  C  and  thesarThrorof  th«iii,  wfll  bear  in- 
terest after  the  death  of  B.  and  C,  althoai^  the  eng^ement  wai 
perfectly  voliintaiy ;  and  although  the  principal  was  payable  on  a 
contingency.  Qiuryv,  if  afterpayment  or  the  princqial  an  action  cm 
be  maintained  for  the  interest  onfy.  HeOier  and  another  ▼•  FrankHn^ 
1  Starkie,  291. 

ConpouiML  IS.  Bankers  cannot  diarge  mterest  upon  interest,  without  an  ex- 

press contract  for  that  purpose.    Dawes  t.  Pinner,  2  Camp.  486.  ^ 

FiinigD  Jndg-         14.  The  plaintiiFis  not  entitled  to  interest  in  anaction  on  a  fore^n 

mat.  judgment.      Atkinson  ▼.  Lord  Bmybrooke,  4  Camp.  88a;  &  C 

1  Starkie,  219. 

Fiaud.  15.  Although  money  has  been  obtained  fraudulently,  interest  will 

not  be  allowed  upon  it  on  that  accoont;  in  an  action  of  ossub^mH  to 
recover  it  back.    Crockford  ▼.  Winter,  1  Camp.  129. 

16.  in  an  action  on  a  policy  of  insurance,  the  jrfaintiff  cannot 
recov^  interest  upon  the  sum  insured.     Kingston  ▼.  Mcintosh, 

1  Camp.  518. 

17.  In  an  action  to  recover  the  interest  upon  monies  advanced  to 
the  defendant  by  a  banking  house,  it  is  not  sufficient  to  show,  diat  it 
was  the  general  custom  of  the  bouse  to  charge  interest  calculated 
upon  hali^early  rents,  widiout  also  riiowing  that  the  defiendant  knew 
that  such  was  the  practice.  Moore  and  others  v.youghton,  1  Starkie, 
487. 

18.  In  an  jiction  for  monejr  had  and  received,  to  recover  a  sam 
pud  by  a  third  person  into  the  defendant's  hands  for  the  plaintilTs 
use,  the  plaindn  is  not  entitled  to  interest.     De  Bemales  v.  Fuller, 

2  Camp.  462. 

8«le.  19.  In  the  exchequer  chamber,   interest  will  be  allowed  in  an 

action  for  not  giving  a  bill  of  exchanee  in  pa3mient  of  goods  sold,  from 
the  time  when  the  bill,  if  given,  wouiU  Imve  beccftne  due.    Becher  v. 
^     Jones,  2  Camp.  428.  n. 

20.  But  where  there  was  no  agreement  to  give  a  bill,'  interest 
ought  not  to  be  allowed  in  an  action  for  goods  sold  and  delivered,  to 
be  paid  for  at  a  certain  day.    Gordon  v.  Swan,  2  Camp.  429l  n. 

21.  When  goods  are  sold  to  be  paid  for  by  a  bill  of  exdiange,  and 
the  purchaser  neglects  to  give  the  bill,  the  vendor  is  entitled  to  inte- 
rest jfirom  the  time  the  bill|  if  giveta,  would  have  become  due.  Porter 
V.  Palssrave,  2  Camp.  472. 

22.  £f  goods  are  sold  to  be  paid  for  by  a  bill  of  exchange,  in  an 
aiCtion  by  the  vendor  against  the  purchaser  for  not  giving  a  bill  ac- 
cordingly, interest  will  be  allowed  from  the  time  the  bill,  if  given, 
would  nave  become  due,  whether  the  defendant  has,  or  has  not,  ac- 
cepted the  goods.    Boyce  v.  Warburton,  2  Camp.  480. 

TUbM,  2S.  Where  a  pajrment  in  lieu  of  tidies  is  nxed  at  a  particular 

day,  inteest  runs  from  that  day.  Secus  where  the  agreement  is 
general  at  so  much  a-year.  .  Shipley  v.  Hammond,  5  Bap.  C 
114. 


JUDGMENT. 

^PlMdingi.  In  setting  out  the  judgment  roll,  a  variance  in  the  feiame  of  the 

party  associated  with  the  judge,  at  the  trial  of  the  cause  is  fatal.  .  Rex . 
v.  ^len,  1  Esp.  N.  P.  C.  98. 

JUSTICE 
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JUSTICE  OF  PEACE. 

t 

1.  A  oerson  who   has  qualified  for  the  office  of  a  justice  of  Qualillcatioiiof* 
peace,  ana  acts  as  such,  must  have  a  dear  estate  of  lOtf.  per  annuniy 
m  lawy  or  In  equity^  for  his  own  use  in  possession.     Wright  v.  Hor- 
ton,  1  Hoit,  458. 

.  2.  In  an  action  against  a  person  for  the  penalty  given  by  the 
statute  18  Geo.  2.  c.  20^  for  acting  as  a  magistrate  without  a  proper 
qua]ification»  no  notice  of  action  is  necessary  under  the  provisions  of 
the  24*  Geo.  2.  c  44.    Wright  v.  Horton,  1  Holt,  ^58. 

S.  Qu^erCf  whether  a  justice  of  peace  has  a  right  to  commit  for  a  Armtttid 
contempt  when  not  sittmg  in  court?     Pettit  v.  Addingtcm,  Pea^e,  ««>=»«»«><■ 
62.  ^' 

.  4i.  SenMet  that  a  magistrate  has  the  power  of  apprehending,  and  of 
requiring  baU  of  a  libeller,  and  for  want  of  it  committed  him.  Butt  v. 
Conant,  1  Gow,  p.  84. 

5.  A  justice's  warrant  continues  in  force  until  fiilly  executed.  WamntoH 
Dickinson  v.  Brown,  Peake,  234. 

6»  Where  magistrates  restore  goods  seized  under  thw  warrant,  if  a 
permit  is  necessary  to  remove  them  from  the  office  they  should  obtain 
one  for  the  owner.    Price  v.  Messenger  and  another,  8  £sp.  C.  200. 

7.  If  the  putative  father  of  a  bastard  is  taken  under  a  warrant,  and  BMtardy. 
discharffed  on  a  promise  to  find  sureties,  and  a  consent,  that  in  the 
mean  time  the  warrant  shall  remain  in  force,  he  may  be  arrested 
again  under  the  warrant  on  malung  default.  But  gtuErCf  if  he  can 
wiUiout  such  consent?  Dickinson  v.  Brown  and  another,  I  Esp. 
N.P.C.218. 

.   8.  If  ^.  be  indicted  for  felonv,  and  the  judge  who  tries  the  cause,  A^^^  againit 
order  the  justice  before  whom  the  information  was  laid  to  retain  Uie 
goods  in  ms  possession  until  it  appears  who  is  entitled  to  them,  it  is  not  ; 
necessary  to  give  such  justice  a  month's  notice  previous  to  commencing 
an  action  against  him  for  the  conversion  or  them.    Licet  v.  Reid| 
Peake,  35. 

9.  If  a  notice  of  action  ^iven  to  a  magistrate  values  the  property 
taken  at  a  specific  sum,  which  sum  has  been  tendered  as  amends,  the 
magistrate  must  have  a  verdict.    Stringer  v.  Martyr,  6  Esp.  1S4. 

10.  Where,  in  a  notice  of  action  against  a  magistrate,  tne  attorney 
described  himself  as  of  a  place  in  Lgndarii  which  in  fact  was  in  West' 
minsierf  the  variance  was  neld  fatal.    Stears  v.  Smith,  6  Esp.  C.  138. 

11.  A  notice  to  magistrates  under  24  G.2.C.  44.,  need  not  specify 
the  form  of  action  to  be  brought.  It  is  sufficient  if  it  states  the  writ 
JOT  process,  and  the  cause  of  action.  Sabm  v.  De  Burgh,  2  Camp. 
196. 


LANDLORD  AND  TENAN1\ 

1.  Held,  that  acceptance  of  rent  accruing  subsequent  to  a  forfeiture  Relation  of. 
is  not  an  acknowledffroent  of  the  lease,  if  the  demise  in  ejectment  is 

laid  subsequent  to  the  day  on  which  the  rent  accrued.  Fryett  ex 
dem.  Harris  v.  Jeffreys,  1  Esp.  C.  393.  But  see  Goodnight  v.  Davids, 
Cowp.  803. 

2.  A  mere  treaty  for  a  new  lease,  will  not  be  a  sufficient  acknow- 
ledgipent  to  constitute  a  tenancy  firom  year  to  year,  although  the 
tenant  should  continue  in  possession  during  the  treaty.  Doe  ex  dem. 
HoUingsworth)  v.  Stennett,  2  Esp.  C.  717. 

'  3.  If 
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if  ft  doase  of  re-entrj  is  annczed  to  the  brendi  of  them, 
ctectment  bcs  on  sodi  bienth  thoo^^  no  lose  hm  been  execnfced. 
Doeexdcm.     Oldenhsv  md  mother  ▼.  Btoench,  6  Eip.  C  lOS. 

6.  il.  bj  parol  leu  m  hotme  to  B,,  who  onderieti  to  d;  J.  with 
A's  Mwnt  nooepts  O.  m  hii  temiifj  md  icccives  rent  from  him.  A*  cmi- 
not  nfterwirds  recorer  against  B.  mace  the  priritf  of  ertate  it  de- 
fltrojed.    Thomas  T.Cooke,  2  Starkie,  408. 

7.  A  tenant  let  into  pomewion  mder  an  agiecmcnt,  which  in  the 
end  is  notezecotedbj  the  lesHyr,  holds  iqMm  the  tenns  of  that  agree- 
ment so  lar  as  he  Imdly  may,  and  is  therefore  entitled  to  the] 
oodce  to  qoit  therem  stipulated.  Doe  ex  dem.  Peacock  ▼. 
6Esp.C.4. 

8«  ThouA  an  agreement  for  ose  and  occqpation  be  Toid  bj  the 
statute  of  frauds ;  nerertheless,  tf  the  tenant  takes  possession  of  the 
premises  under  it,  he  becomes  a  tenant  at  win,  and  recourse  maj  be 
had  to  the  original  agreement  to  calculate  the  amount  of  rent.  De 
Medma  t.  Pobon,  1  Holt,  47. 
AfrMBWBtftr       9.  Q^utref  idiether  an  agreement  to  take  premises  is  dissolved  by 

thrir  being  burnt  down  bobre  the  daj  on  wtiidi  possession  b  to  1^ 
taken  ?    nillipson  ▼.  Lei^  1  Eqp.  C.  898. 

10.  Whether  Michaelmas  in  a  lease,  means  Old  or  New  BGdiadmas, 
depends  upon  the  custom  of  the  countir.  Furley  ex  dem.  Corpora- 
tion of  Canterbury  ▼.  Wood,  1  Esp.  N.  P.  C.  198. 

1 L  Under  a  demise  of  a  parcel  of  land  **  containing  59  feet  more 
or  less,**  describbg  the  abuttals,  all  included  within  the  abuttals, 
passes,  though  exceeding  59  feet.  Neal  ex  dem,  Leroux  v.  Fsrkiil 
and  anoUier,  1  Esp.  C.229. 

12.  Where  premises  are  taken  under  an  agreement  by  which  the 
*'  tenant  is  always  to  be  subject  to  quit  at  three  months'  notice/* 
this  constitutes  a  quarterly  tenancy,  which  may  be  determined  by  a 
three  months'  notice  to  quit,  expiring  at  the  same  time  of  the  year  it 
commenced,  or  any  corresponding- quarter-day.  But  although  the 
tenant  under  such  an  agreement  enters  in  the  middle  of  one  of  the 
usual  quarters,  if  there  appears  to  be  no  agreement  to  the  contrary, 
he  will  be  presumed  to  hold  from  the  day  he  enters;  and  the  tenancy 
can  only  be  determined  by  a  notice  expiring  that  day  of  the  year,  or 
some  other  quarter'  day  calculated  from  thence.  Kemp  v.  Derrett, 
3  Camp.  510. 

13.  Covenant  in  a  lease  to  insure  and  keep  insured,  a  specified  sum 
of  money  upon  the  premises.  The  lessee  effects  such  an  insurance, 
the  policy  containing  a  memorandum,  that  in  case  of  the  death  of 
the  assured,  the  policy  might  be  continued  to  his  personal  represent- 
ative, provided  an  indorsement  to  that  effect  was  made  upon  it  within 
three  months  after  his  death.  The  lessee  dies,  and  an  indorsement  con- 
taining the  policy  to  his  personal  representative  was  made  after  the 

expir- 
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expiration  of  three  months  from  the  time  of  his  decease.  Held^  that 
under  these  circumstances  there  was  no  breach  of  the  covenant  to  # 

keep  the  premises  insured.  Doe  ex  dem.  Pitt  v.  Laming,  4  Camp. 
78. 

14.  Letting  lodgings  is  not  a  breach  of  a  covenant  in  a  lease,  not 
to  underlet  any  part  of  the  premises  without  the  licence  of  the  lessor. 
Doe  ex  dem.  jPitt  v.  Laming,  4  Camp.  77. 

15.  An  agreement  between  landlord  and  tenant,  —  **  that  the  latter 
shall  be  at  liberty  to  quit  at  Lady-day  1814,  in  which  event  the  former 
undertakes  to  receive  the  fixtures  at  a  valuation,  or  to  permit  the 
tenant  to  let  the  house  to  a  respectable  tenant,"  —  creates  an  option 
to  be  exercised  by  the  tenant  in  case  he  gives  up  the  premises.  A 
letting  by  the  tenant  to  an  undertenant  till  Lady-day,  1814,  is  not  an 
exercise  of  his  right  of  option.    Cotton  v.  Lingham,  1  Starkie,  39. 

16-  Agreement  to  let  a  house  for  a  year,  the  rent  to  commence  at 
Michaelmas,  and  to  be  paid  three  months  in  advance,  such  advance 
to  be  paid  on  taking  possession.  SemUe,  this  stipulation  relates  ta 
the  first  quarter's  rent  only.    Holland  v.  Fdser,  2  Starkie,  161. 

17.  By  the  demise  of  a  messuage,  with  all  rooms  and  chambers 
thereto  belonging  and  appertaining,  is  to  be  understood,  all  that  is 
occupiied  together,  as  the  entire  messuage  of  one  and  the  same  time. 
And,  therefore,  such  a  demise  will  not  comprehend  a  room  which  had 
once  formed  a  part  of  the  messuage,  but  which  had  been  separated 
from  it  by  means  of  a  wooden  partition,  and  had  not  been  occupied 
with  it  for  many  years  previous  to  the  demise.  Kerslake  v.  White, 
2  Starkie,  508. 

18.  The  custom  of  the  country  in  which  lands  demised  are  situated,  Lomc;  auiani 
is  evidence  in  explanation  of  the  lease.      Furley,  ex  dem.  Corpora-  ^^^^^aauj, 
tion  of  Canterbury  v.  Wood,  1  Esp.  N.  P.  C  198. 

19;  Where  a  demise  at  an  entire  rent,  is  void  as  to  part  of  the  Lcue ;  entiKiy 

premises,  it  is  void  as  to  all.      Doe  ex  dem.  GhrifBths  v.  Lloyd,  S  Esp.  ^^' 
C.  78. 

20.  A  covenant  not  to  assign  or  underlet  any  part  of  demised  pre-  Loue;  uwal 
mises  without  the  lessor's'  permission  in  writing,  is  a  fair  and  usual  oorenaiita. 
covenant.    Morgan  v.  Slaughter,  1  Esp.  N.  P.  C.  9. 

21.  'In  an  indenture  of  lease  with  a  clause  of  re-entry,  there  is  a  Covwiantto 
general  covenant  on  the  part  of  the  tenant  to  keep  the  premises  in  re-  '^*"'* 
pair ;  and  it  is  further  stipulated  by  an  independent  covenant,  that 

the  tenant  within  the  three  months  from  notice  being  served  upon 
him  by  the  landlord,  shall  repair  all  defects  specified  in  the  notice. 
The  landlord,  after  serving  him  with  a  notice,  may  within  three 
months  bring  an  ejectment  against  him  for  a  breach  of  the  general 
covenant  to  repair.    Roe  d.  Goatly  v.  Payne,  2  Camp.  520. 

22.  If  a  lease  contains  a  covenant  by  the  tenant  to  keep  the  pre- 
mises in  repair,  and  a  covenant  to  insure  them  for  a  specific  sum 
against  fire,  on  their  being  burnt  down,  his  liability  on  the  former 
covenant  is  not  limited  to  the  amount  of  the  sum  to  be  insured 
under  the  latter.     Digby  v.  Atkinson  and  another,  4  Camp.  275. 

23.  The  breaking  a  doorway  through  the  waU  of  a  demised  house, 
into  an  adjoining  house  and  keeping  it  open  for  a  long  space  of  time, 
amounts  to  a  breach  of  covenant  to  repair.  Doe  dem.  Vickery  v. 
Jackson,  2  Starkie,  293. 

24.  A  tenant  from  year  to  year  is  not  obliged  to  make  substantial  Rcpiinby 
repairs,  but  to  repair  so  far  only,  that  the  premises,  such  as  they  are,  ^^o^ntfromxeir 
may  not  suffer  from  his  neglect.    Ferguson  v. -,  2  Esp.  C.  590.  ^  ^^*''* 

25.  Tenant  at  will  is  not  liable  to  general  repairs ;  he  is  bound  to  Bmiin  |yy 
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the  tfiiiutj  lie  cflbcted  sn  sumal 
policjf  on  the  pwiie»' with  ifc  iiiiimiiif  t'  compoiiT  io  the  nwni  pnnlcd 
Ibnn,  by  whicti  it »  dedored  tint  the  policj  ibail  be  for  mdi  kofer 
period  ^  tbe  teooDt  AiB  legdarir  pqr»  «Bd  tfie  Gooipoi^  reemeth^ 
prenuum,  end  a  tpaee  of  15  dapbefoiid  die  qnarter-dayB  is  siren  for 
pfegrment  of  the  premiaBi,  dnrmr  frfndi  time  the  company  li  liable. 
The  yeor  expired  on  the  fSth  of  March  1811,  hot  the  tebant  &d  not 
pay  the  preoiioin  for  a  renewal  tin  the  25th  <^  Aprfl  foUoving.  The 
c<wapany  then 'gave  a  receipt  Ihr  the  preminm,  stating  the  insurance 
CD  he  from  Ladk-Day  1811,  to  Lady-D^  1812.  Hclidl,  that  the  co- 
venant was  Inwcn  by  reason  of  the  non-payment  of  die  preminm,  on 
or  beibre  die  9di  of  Aprfl,  and  that  the  lease  was  forfeited  upon  a 
daose  of  re-entry.    Doe  ▼.  Qhewin,  8  Camp.  154. 

S7>  A  lease  contains  a  pnmso  for  re-entiy,  in  case  the  rent  shall 
be  21  days  in  arrear,  and  there  shall  be  no  soficioit  distress  on  die 
premises;  the  landlord,  who  distnins  before  the  expitalion  of  th^Sl 
di^s,  but  contiinies  in  possession  of  the  distress  upon  the  premises  until 
after  the  e»iration  or  21  days,  does  not  therelnr  waive  his  ri^t  of 
re-entry.    Doe  ex  denu    Taylor  ▼•  Johnson,  1  otarlde,  411. 

28.  Apower  of  leasing  at  the  best  rent  that  can  be  obtained,  mesns 
the  best  tnat  can  be  obtained  at  the  time  of  leasing,  without  reference 
to  reservations  on  former  leases  Doe  ex  dem.     GriiEths  v.  Iiojd» 

SEsp.C.79. 

29.  A,  being  assignee  of  a  lease,  puts  it  up  to  auction ;  J9.  becomes 
die  purchaser,  pays  a  deposit,  and  orders  an  assignment  to  him.  to  be 
Jtarepored  by  A.*9  solicitor:  which  is  accordingly  prepared  and. exe- 
cuted b^  A.f  but  instead  of  being  delivered  to  B,^  it  remains  in  die 
possession  of  the  solicitor,  who  cuims  a  lien  for  the  expence  of  pre- 
paring it.  Held,  that  to  an  action  against  A,  as  assignee  of  die  term 
for  rent  accruing  due  after  he  had  executed  the  assignment^  these 
facts  were  sufficient  to  support  a  plea,  that  before  the  rent  became 
due,  he  had  assigned  to  B.    Oddl  v.  Wale  and  another,  3  Camp.  3^. 

80.  Quaret  whether  i  covenant  by  the  lessee  of  a  public  hoipfie, 
that  he  and  his  assigns  will  buy  all  their  beer  of  the  plaintiffii»  is  jUnd- 
itog  on  the  assignee?    Hardey  v.  Fefaall,  Peake,  131. 

51.  An  attestation  by  the  landlord  to  a  written  notice  eiven  by  his 
tenant,  on  the  expiration  of  his  lease,  to  a  sub-lessee  requiring  bun  in 
future  to  pay  his  rent  to  the  landlord,  and  with  tfaie  contents  of  which 
the  landlord  was  acquainted,  is  a  sufficient  acceptance  of  the  sulWeasee 
as  tenant  in  room  of  the  other.  Harding  v.Crediom,  1  Esp.K.  {?.C.  57- 

52.  A  landlord  who  sees  without  objection  Ms  tenant  encroaching 
and  building  upon  his  land  adjoining  the  premise,  but  not  included  in 
the  lease,  will  be  taken  t6  have  consented  that  it  shall  be  added  to  it* 
Doe  ex  dem.  Wruckley  v.  Pye,  1  Esp.  C.S66. 

38.  If  a  tenant  add  to  the  premises  by  encroachment,  and  remain 
in  possession  long  enough  to  gain  a  possessory  title,  atutre,  whether 
the  encroachment  is  transmitted  to  the  landlord  by  the  termination 
of  die  lease  as  having  been  made  for  his  benefit  ?  Do^  ex  dem.  Col* 
clough  V.  Mulliner,  1  Esp.  C^  460. ;  Doe  ex  dem.  Challnor  v.  Davies, 
Id.  461. 

34.  Although 
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34.  Although  double  the  value  of  goods  fraudulently  remored  to  Fraudulent  re. 
prevent  a  distress,  does  not  exceed  sS.,  it  is  competent  tc  the  party  mawaloigqodu 
injured  to  proceed  either  by  actiooy  or  in  a  summary  way,  before  a 
magistrate.     Horsefall  v.  Davy,  1  Starkie,  p.  169. 

S5.  And  the  fact  of  his  havrngi  in  the  first  instancct  made  his  com* 
plaint  before  a  majgistrate,  will  not  preclude  him  from  afterwards 
maintaining  an  action.    Horsefall  y.  Uavy,  1  Starkie,  169. 

96.  Wheuier  ay«u^»iiotice  to  quit  is  necessary^  when  it  has  been  the  Motiee  to^it. 
custom  to  give  that  notice,  qtutre.     Roe  d.  Henderson  Vk  Charnock, 

Peake,  4. 

97.  If  a  house  is  taken  by  the  month,  a  month's  notice  to  quit  is 
sufficient.    Doe  ex  dem.  Parry  v.  Hasell,  1  Esp.  N.  P.  €.94. 

SH.  A  quarterly  reservation  of  rent  will  not  dispense  with  the  ne- 
cessity of  a  six  month's  notice  to  quit ;  though  it  seems  that  if  the 
tenant  accept  in  such  case  a  three  month's  notice  without  expressing 
either  his  aissent,  or  dissent  to  it,  it  will  be  presumptive  eviaence  of 
an  agreement,  that  a  notice  for  three  months  shcmld  be  sufficient. 
Shirley  v.  Newman,  1  .Esp.  C.  266. 

S9.  When  the  landlord  is  ignorant  of  the  time  when  the  term  of  his 
tenant  commenced,  a  notice  to  quit,  not  specifying  any  particular  day, 
but  ordering  the  tenant,  in  general  terms,  to  quit  and  deliver  up  the 
po^ession  of  the  premises,—  **  at  the  end  and  expiration  of  the  cur- 
rent year  of  his  tenancy  thereof,  which  shaU  expire  next  after  the 
end  of  one  half  year  from  the  date  of  the  notice,  is  sufficient*  Doe 
ex  dem.  Phillips  v.  Butler,  2  Esp.  C.  589. 

40.  If  the  tenant,  having  been  applied  to  by  his  landlord,  respect- 
ing the  time  of  the  commencement  of  bis  tenancy,  has  informed  him 
that  it  began  on  a  certain  day,  and  in  consequence  of  such  inform- 
ation, a  notice  to  quit  on  thiut  day  is  given  at  a  subsequent  period,  the 
tenant  is  concluded  by  his  own  act.  Doe  ex  dem.  Eyre  and  another 
V.  Lambly,  2  Esp.  C.  655. 

41.  A  notice  to  quit  not  addressed  to  the  tenant  in  possession,  but 
proved  to  have  been  served  personally  upon  him,  is  sufficient.  Doe 
ex  dem.  Matthewson  v.  Wrightman,  4  Esp.  C  5. 

42.  A  notice  to  quit  on  one  of  two  days  in  the  alternative  is 
sufficient,  if  served  six  months  before  the  expiration  of  the  tenancy. 
Doe  ex  dem.  Matthewson  v.  Wrightman,  4  Esp.  C.  6.     ^ 

48.  A  rois-descriptioil  of  the  premises  in  a  notice  to  quit,  which  can 
lead  to  no  mistake,  is  immatenal.  Doe  ex  dem.  Cox  and  x>thers  v. 
;,  4  Esp.  C.  185. 

44.  It  is  not  necessary  that  the  notice  to  quit  should  be  in  writing, 
except  whc^n  required  to  be  so  under  some  express  agreement.  Doe 
ex  dem.  Lord  Macartney  v.  Crick  and  another,  5  Esp.  C.  196. 

45.  A  parol  notice  to  quit  given  to  one  co-tenant  only,  will  bind 
his  fellow.  Doe  ex  dem.  Macartney  v.  Crick  and  another,  5  Esp.  C. 
196. 

46.  Where  A.  B.  and  C,  were  joint  tenants,  and  A.  and  B.  signed 
and  delivered  a  notice  to  the  tenant  "  on  behalf  of  themselves  and  C" ; 
held,  that  this  notice  could  not  be  supported,  thoueh  C.  joined  in  the 
demise  in  the  ejectment.  Right  ex  dem.  Fisher  and  others  v.  Cuthell, 
5  Esp.  C.  149 ;  S.  C.  5  East,  491. ;  see  3  Taunt.  120. 

47.  Serving  a  notice  to  quit  at  the  house,  without  proof,  express  or 
presumptive,  that  it  xame  to  the  tenant's  hands,  is  insufficient.  Doe 
ex  dem.  Buross  and  others  v.  Lucas  and  others,  5  Esp.C.  153. 

48.  If  there  be  a  lease  for  years  commencing  on  one  day,  and  ter- 
minating on  another,  as  for  example,  commencing  at  Lady-Day  and 

Vol.  V.  O  o  tenni- 
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•  terminatk^  aft  Micha^hRds,  a  tenancy  ci^ted  liy  the  lanQ^MTs  re- 
ceipt of  rent,  after  the  expirotioi^  of  the  lease,  wiU  be  <hdA  to  com- 
.  pence  at  Mjchaelmas>  and  to  require  half  a  year's 'notice  firom  Lady* 
day.  A  principle  that  extends  to  persons  coming  into  passestton 
after  the  exfMratioB  of  the  lease,  as  assignees  of  Uie^less^ie,  ^hts 
assigns.  Doe  ex  dem.  CasUeton  and  o&ers.  V.  Samuel^  ££8p.C. 
173. 

49#  A  weekly  tenancy  is  mfbrred  from  the  Weekly  payment  c^rent ; 
tlierefore  a  week's  nodee  to  quit  is  jsmfficient*  Doe  ex  dem.  Peacock 
V.  Raffan,  6  Esp.  C.  4, 

50.  Where  a  tenant  comes  ite  the  middle  of 'a  quarter;  and  after- 
wards pays  his  rent  for  that  half  quarter,  and  then  conAuet  to  pqr 
from  we  commencement  of  the  succeeding,  hia.tenancy  begins  not 
witli  his  coming  in,  but  from  the  succeeding  quarter  day.  Doieex 
dcm.  Hotcomb  V.  Johnson,  6  Esp.  C.  10« 

51.  Where  the  six  mondi's  notice  t»  quit  requisite  to  determine  a 
tenancy  inchides  a  period  less  than  six  cofefMbrmonths,  the  adAion 
of  the  word  cidendar  in  the  notice  issurpfusage.  Howard  r.  W<$n^ey> 
9  Esp.  C.  53. 

52.  A  mistake  of  the  tenants  Christian  name  in  a  notice  td  qjuit  b 
waived  by  his  keeping  it.    Doe  ▼.  Spiller,  6  Eap*  C  70. 

53.  Premises  are  let  from  year  to  year,  upon  an  agreement,  that 
cither  party  may  determine  the  tenancy  by  a  quarter's  notice.  .Tins 
notice  must  expire  at  that  period  of  the  year  when  the  tenancy  com- 
menced.   Doe  d.  Pitcher  v.  Doustan,  2  Camp.  78. 

.  54»  If  a  tenant  frdm  year  to  year  hold  from  old  Michaefanas,  a  no- 
tice to  quit  **  at  Michaelouusi"  g^erally,  ia  good.  Doe  ▼.  Vince, 
2  Camp.  257. 

.  55^  If  a  man  get  into  possession  of  a  house  to  be  let,  without  the 
privity  of  the  landlord,  and  they  afterwards  entd:  into  a  negociaiion 
for  a  lease,  but  diiicr  ilipon  the  terms ;  the  landlord  may  malataio 
.  ejectment  to  recover  possession  of  the  premises,  without  giving  any 
notice  to  quit.    DOe  li.  Knight  v.  Quigley,  2  Camp.  505. 

56-  Where  rent  is  usually  paid  at  a  banker's,  if  the  banker,  widiout 
any  special  authority,  receive  rent  accruing  softer  the  expmtion  of  a 
notice  to  quit,  the  notice  to  quit  is  not  thereby:  waived.  Doe  ▼.  Cal- 
vert, 2  Camp.  386. 

57«  If  premises  be  taken  '<  for  twelve  months  certain,  and  six 
month's  notice  to  ^uit  afterwards,"  the  tenancy  may  be  determmied  by 
a  six  month's  notice  to  quit  expiring  at  the  end  of  the  first  year. 
'Thompson  v.  Mnberley,  2  Camp.  573. 

.  58.  When  a  house,  lands,  and  tithes,  are.  held  under  a  parol  demise, 
at  a  joint  rent,  a  notice  to  quit  ^  the  house,  lands  and  prenoises,  with 
the  appurtenances,"  includes  the  tithes^  and  is  sufficient  to  put  an  end 
^o  the  tenancy.  Semble,  that  although  tithes  are  let  by  parol,'  the 
tenant  is  entitled  to  a  notice  to  quit.    Doe  v.  Church,  3  Camp.'7l: 

59.  If  after  the  expiration  of  a  notice  to  quit,  the  h^dlord'gire  the 

tenant  a  fresh  notice,  that  unless  he  quit  infburtben  d^ji^,'  he  ^Pbe 

required  to  p^y  double  value,  the  secotid  notice  is  no"  walVer  of 'the 

first.    Doe,^  Steel,  3  Camp.  117.  *'"'',, 

0erennii»Uon     *  60.    By  the  terms  of  a  deed  of  co-parlst£¥shi^^  ^ttl'  hdia6i€  ik  tb  be 

of  tenancy.        used  and  occupied  by  the  co^pairtners  during  tii^  ^o^purtfeiftip. 

Aft^r  a  dissolution  of  partneeship,  no  noticeto  quit  b  n^cesshry/jn^- 
vious  tQ  an  action  of  ejectment  against  a  co-fmrth^ '  'The  eii  men. 
Waithman  and  others  v.  Miles,  1  Starkie,  161.         •    *  >  T 

61.  Where  a  tenant  has  quitted  without  notice^  the  landlord,  by  ad- 
vertising 
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Tenisuig  the  premiMfl  to  be  let^  does  not  waiter  hi*  dakn  agaiofli  the 
tenants .  Rediuilhy.  Rohents^S  El^p^CSSS. 

62.  A  teni^cy  from  year  to  year  created  by  parol,  is  not  deter-  jEUpainby  tm- 
miped  by  a  parol  licence  from  the  landlord  to  tae  tenant  to  quit  in  the  a&t  at  wilt 
middle  of  a  quartery  and  the  tenant's  quitting  the  premises  accord- 
ingly. .  Mollett  v«*  Brayne^  2  Gamp.  97*  - 

63.  Sembky  an  agreement  between  a  landlord  and  a  tenant,  from 
jrear  to  year^  thaa  aiiotlier  tenant  «hall  besubstitiii^ed  in  his  placet  who 
IS  accordingly  subetitntedy  determines  thetenancy  of  the-mrst  tenant* 
Stone  ▼.  whiting,  2  Starkie,  235.  ... 

64.  The  defendant  being  tenant  to  the  plaintiff  of  icertain  voonm  in ' 
his  housoj  at  a  rent  paywle  quarterly,  ^  mere  pairol  i^eemvit.  in 
the  middle  of  a-'  quarter' t^  determine  the  tenancy  is  not  fainding« 

'Ilioa98ony.>Wils(m,2Star^ey379v'  < 

6^  A  tenant  is  liable  as  for  llie  occupation  of  premises  siAnsequenlt  Hiding  jytcr. 
to  the  »piratlon  of  his  lease,  unless  he  has  dehvered  un  possession 
to  dbe  landlordp  or  the  landlord  has  accepted  another,  loir  instance, 
a  sob-lessee,  as  tenant  in  his  room.    Harding  v.  Crethoi^  1  Eep* 
N.P,e.67. 

66.  Iliat  a  tenant  ma^  be  liable  for  double  value,  under  *statut^ 
4  Geo»  2.  c  28.,  the  lu^imnff  over  must  be  wilful ;  hence,'  he  is  not 
liable  where  done  under  a  daim  of  right.  Wright  v.  Sknith,  S  £n>«  C. 
208. 

67.'  Debt  tbr  doiible-Talue  on  4  Geo.  2.  c«  28.-  does  not  lie  against 
a  weekly  tenant.    Lloyd  y«  Rosbee,  2  Camp.  453« 

68.  If  ternont  from  year  to  year  give  his  landlord  notice  that  he 
will  quit  tipon  a  contingency,  and  do  not  quit  when  the  con- 
tingency happens,  he  is  not  liable  to  an  action  on  11  G.  2.  c«  19.  for 
double  rent,    f  arrance  v.  Elkington,  2  Camp.  591. 

69.  If,  after  the  expiration  of  a  written  lease,  containing  a' cove«- 
nant  by  the  tenant  to  keep  the  premiBes  in  repair,  he  verbally  a^^ 
to  hoM  over,  paying  an  additional  rent,  nothing  more  bemg  ex- 

Cessed  between  the  parties  respecting  the  terms  of  the  new  tenancy, 
t  is  presumed  to  hold  under  the  covenants  of  the  former  lease,  as* 
far  as  they  are  applicable  to  his  new  situation ;  and  if  the  premises 
be  afcenvards  burnt  down  by  accidental  fire,  he  is  bound  to  rebuild 
them.    Digby  v.  Atkinson  and  another,  4  Camp.  275. 

7Q.  Buildings  erected  by  a  ^nanf  for  the  purposes  of  trade  may  Fixtuiva. 
be  removed,  notwithstan&g  a  covenant  in  his  lease  to  leave  all 
erections  built  during  the  term.    Dean  v.  Allalley,  3  Esp.  C.  1 1  • 

71.  SetuUe,  aienant  was  permitted  to  remove  IhUeh  bams  erected* 

during  the  term,  notwithstanding  a  covenant  in  hi*  lease  to  leave 

all  erections-built  during  its  continuance,  since  that  was  construed 

.to  mean  buildi^es  made  parcel  of  the  freehold, •  such  as  additions 

to  the  house.    Dean  v.  ^llalley,  ST  Esp.  C.  11.    But  see  3  East,  38. 

See  Hun.  N.  P.  140^ 
72it  Buildioga  erected  by  a  tenant,  not  for  agricultural  but  com-        ' 

nerqidl  purposes,  are  removeable  eidier  during  the  term  or  after  its 

expiratbn.    Penton  v.  Robert,  4  Esp.  C.  33. ;  S.  C.  2  East,  88. 

73.  A  tenant  of  a  house  covenants,  to  keep  in  repair  the  premise^ 
and  all  erections^  bnildis^gp,,  and  improvements  erected  on  the  same, 
during  the  term,  and  to  yidd  up  tne  same  at  the  end  of  the  term, 
cannot  remove  a  viranda  erept^d  daring  the  term,  the  lower  part  of 
which  is  aiBxed  to  the  ground  ^y  means  of  posts.  Administratrix 
of  Pency  v.  Brown,  ^Staricie,  403. 

74.  A  refusal  to  pay  rent' to  a  devisee  in  a  will  which  was  cbii-  DbputingUnd- 

O  o  2  tested,  hml*t  tide 
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1H»  Im  mt  Mctiam  of  fepfevia, 

aJtlKNMii  Che  tenant  m  prqiiired  widi  eridence  to 
tmtMtt  fawre  iMien€fyitnlfriy  cpTcyad  to  die  I— < 
actual  title  i»  vcated  ia  aaatno  pcnoo.    The  plea  af  Mf  Aafaaif,  Ac 
ejtiuuH.  be  plenieA,  aor  can  evioeaoe  be  given  wkick  aawanti  Co  k. 
Farrj  r.  Houie,  1  IMt,  41(1. 
Tiwf«  71l«  A  covenant  in  \eme4o  deliver  np  at  tke  end  af  ihe  tcm^all 

Uie  Irees  •landing  in  an  ordnrd  at  tbe  time  of  the  ilimiM,  **  raaaan-: 
able  me  and  iraar  only  excepted,"  it  not  broken  bj  raaaoiiBg  taaei 
decayed  and  paat  bearing,  from  a  part  of  the  ordusd  wbich  «aa  tea 
cro4rded«    0oe  dem«  Jone»  et  ux,  ▼•  Croucb,  SCamp.  449. 

M)«  A  landlord  having  given  notice  to  his  lemee  (nnder  a  oovcnaat 
ID  the  krfM?)  that  he  would  re-enter  if  the  premises  were  not  p«t  into 
repair  trithin  three  months;  if  an  auctioneer  sell  the  lease  witboat 
fvimmunicating  the  notice  to  tbe  vendee,  the  latter  maj  recover  bis 
dep<wit  froin  the  auctioneer,  although  he  knew  the  dilapidated  state 
of  the  premises  at  the  time  of  sale*  Stevens  v«  Adams,  S>Staikie» 
Vi2. 


LAND  TAX. 

Cliirk  lA  ch«  If  a  clerk  to  the  coromissionars  of  tbe  )and<4ax  be 

r»mmlMionfr«.    dork  to  tho  commiMioners  lor  maoaffing  other  taxes,-  hia'^^epaljF* 

who  performed  all  thp  duties  of  his  office,  is  not  iheedBsHDO  <  entitled* 
to  an  increase  of  salary.    Bell  v.  Drummond,  Peake,  45*         .      »  / 

LEA5E  AND  ni^%AB%    ^i , '; .;.;'.  './Z ! 

Lmiiv,  a  lease  for  a  year  to  A.  and  his  vAf&  ^$m  suj^^oi^  i  me^  id  Al' 

and  a  third  person.    Doe  ex  dem.  Saunders  v.  Cooper,- 1  HoltJ^l^r. 


•'    •  *        r   'i  ij'i  <■  .1}  H»i;w  o;  'I 


LEGACY.'-  ..':'.•.!/  .:^ 

r^msat  oC  1.  After  a  year  Arom  the  testator's  death,  the  execvtor  is  iufiitjiri 

lA  payipg  legid€S|  and  the  surgiliM  over  to  tbi  i^uiiy  kffiiH^ 

unlcaa 
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unless  be  kttow»  or  htiB  noti<ie  gheli  to  him  of  outstanding  claimsj 
Tbe  Conporatien  of  Cliek^  Waterworks  t.  Competf  1  Esp.  C.  275.  * 

2.  A  legal  demand  unliquidated  is  not  satisfied  by  a  legacy.    Le  How.Avpay. 
Sage  T.  C^mssmaker  and  others,  1  Esp.  N.  P.C.  187.'  mentl 

3»  Na  action  at  law  lies  lor  a  legacy*    Ftoririr  v.  Wil6on,  Peake,   Actioa  for. 
73. 

4.  An  action  at  law  lies  against  an  executor  to  recover  a  specific 
chattel  bequeathed,  after  his  assent  to  the'be^^aest*  Doe  ex  dem. 
Lord  Saye  and  8ele  ▼•  Guy,  4  Esp.  C.  154. ;  S.  C.  SEast,  im 

•$•  A*  bequeaths  to  B.  HMM.,  and  appoints  0.  exeiiutor  of  lier 
will ;  C.  has  sufileiettt  assets,  but  does  not  pay  the  legacy  to  B. ; 
C  afterwiards  makes  his  will,,  by  which  he  bequeaths  to  B.  nn  an- 
naityof  lOOL^  and  expresses  it  to  be  ^Mn  satisfkction  of  the  debt 
or  sun  of  IfiOtf  .,"•  but  which  annuity  B,  does  not  accept :  held,  that 
the  J90M.  IS  money  had. and  received  to  the  use  of  £.,  and  may  be 
recovered  in  that  form  of  action.  Ann  Gorton  v.  Dyron,  I  Gow, 
76. 


^  • 


'  LIBEL. 

1.  A  letter  written  confidentially  to  [lersons  who  employed  A,  as  What  shall  be 
their  solicitor,  conveying  charges  injurious  "to  his  professional  cha- 
racter in  the  management  of  certain  concerns  which  they  had  en- 
trasled  to  him,  and  in  which  i?.,  the  writer  of  the  letter,  was  likewise 
interested^  cannot  be  considered  a  libel,  and  made  the  subject  of  an 
action  for  damages.  M'Dougall  v.  Clariage,  1  Camp.  267* 
'  2.  In  like  manner,  verbal  communications,  when  confidential,  are 
not  actionable.  Thus,  if  A.  is  surety  for  B.  to  C,  A:,  if  acting  bond 
fidiBi  may  lawfully  state  to  C,  -4n  an  unreserved  manner,  his  opinion 
of  B.%  conduct  and  character,  whatever  the  charges  may  be  which 
he  thus  imputes  to  htm.    Dunman  v.  Bigg,  I  Camp.  269.'n. 

8.  Although  .it  is  lawful  for  an  author  to  animadvert  upon  the 
conduct  of  a  bookseller  in  publishing  books  of  an  improper  tendency, 
it  is  actionable  fi^sely  to  impute  to  him  the  publication  of  any  im- 
moral or  absurd  literary  production.      Tabart  v.  Tipper,  1  Camp. 

350.      .  ;  . 

.  4.  It  is  not  hbellous  for  a  writer,  who  allows  the  sovereign  to  be 
solicitous  for  the  welfare  of  his  subjects,  and  who  has  no  intention 
of  eahiBBiiating  him,  or  of  bringing  his  personal  government  into 
pttWc  odium,  to  express  regret  tnat  he  has  taken  an  erroneous  way 
of  any  question  of  iSreign  or  domestic  policy.  Rex  v.  iLambert, 
2  Camp.  398.  .  .  ^  * 

5.  So,  though  it  be  an  aggravated  misdemeanor  to  publisli  an  in- 
vective against  judges  and  juries,  with  a  view  to  bring  into  suspicion 
and  contempt  the  administration  of  justice  in  the  countty.  Still  it  is 
lawfiil  with  candour  and  decency  to  discuss  the  merits  of  the  verdict 
of  a  jury,  or  the  decisions  of  a  judge.  Rex  v.  White,  1  Camp. 
359,  n. 

6.  An  action  may  be  maintained  for  defamatory  words  reduced 
into  writing,  which  would  not  have  been  actionable  if  merely  spoken. 
Earl  of  Leicester  v.  Walter,  3  Camp.  214. 

7«  An  advertiiBement  in  a  public  paper,  strongly  reflecting  upon 
the  character  of  an  individual  who  has  been  declared  bankrupt,  is 
bbellous,  although  published  with  the  avowed  intention  of  convening 
atfieetlng  of  Che  creditors  for  the  purpose  of  consulting  upon  tbe      ^ 
*  Oo  3  measurca 


•  ^ 
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LIBEL. 


[Nisi  Peius 


Intention.. 


Judicial 
c«udin(^ 


CrilicMiib 


Speeds  Mv  par- 
Kament.. 


l\ibIicitioiL 


loeafliifes  proper  to  be  i^i^pted  for tbeirqprn Mjcutitgr*  if  tbe tegal 
object  nugnt  nave  been  attained  by  meant  le«8  miurioiiii^  ^^nm^v. 
Crooroe,' d  StarUe,  897.     .  > 

8*  To  a  libel,  an  evil  intention  i$  etseniial;  but  .tbat  ipa»be  in- 
ferred from  the  publifiatioa^  unleia  /explai^ed^  Bex  w,  J^om  Abing- 
don, 1  Esp^C.  229. 

9;  Thouieh  the  pubUflher  of  pooceedings  io  a  court  ^  jwlj^ 
not  detail  ^lem  verbatim  H  liberatimp  jef,  he  saust  be  ea^ul  thai  bit 
account  vades  net  anbutantially  from  the  original,  and  that  the  im- 
pression it  ia  calculated  to  excite  in  the  reader's  miiMl  towarda  the 
party  accused  is  not  less  favourable  than  whajt  be  wpuld  bare  re* 
cetved  had  he  witnessed  the  ongjipal  pfoceedipig.  Cunjr  T.Walter, 
I  Esp-C.  ^S6.i  S. C.  8 T. R.  298. 

10.  AnlmpsJtialdetattof  theproceedmgt'io  a  court  of  fastice, 
f  e&ecting  on  a  man's  jcharacter,  is  not  ac(i{^iaUe»    Curqr  v^  Walter, 

1  Esp,  C.  4^56. ;  §.  C.  8  T.  R.  298. 

1 1.  The  publication  of  ex  parte  examinations,  taken  by  a  magis- 
trate previoua  to  trial,  is  a  libel.    Rex  v.  Lee,  5  Esp.  C.  I2S. 

12.  An  action  does  not  lie  against  the  members  ot  a  court-martial 
for  reflecting  on  the  conduct  of  the  oflicer  tried,  in  giving  their 
sentence  or  nkbment.    Jekjrll  ▼•  Sir  John  Moorei  6  Esp.  C.  63. 

IS.  It  is  llbeuo^a  to  pubbsh.  the  preliminary  fgfaminationa  taken 
as  ex  parte  before  a  mi^strate,  previous  to  committing  a  man  for 
trial,  or  holding  him  to  bail  for  an  offence  with  which  h»  k  ^baraed; 
the  tendencjr  of  sach  a  publication  being  to  prejudice  the  miads  of 
jurymen  against  the  accused,  and  to  deprive  ium  oi  a  iuj^  trii)«  UieK 
V.  Fisher,  2  Camp.  563. 

14.  A  writing  which  accuses  a  newspaper  of  scurrility  is  not  ac- 
tionable; but  one  which  asserts  that  it  nas  a  narrow  circulation  is, 
since  that  may  depreciate  its  sale.    Heridt  v.  Stuart,  1  Esp*C.  4S7. 

15.  It  is  hot  hbellous  to  ridicule  a  literarjr  coitapesteon,  or  the 
author  of  it,  in  as  for  as  he  has  embodied  iuoself  with  his  wiQsk ; 
and  if  he  is  not  followed  into  domestic  lifo  for  thepurpoeas  of  per- 
sonal sender,  he  cannot  maintain  an  action  for  ai^  dan^aipe  he  nniy 
suffer  in  consequence  of  being  thus  rendered  ridicolons.  Sir- Johii 
Garr,  Knight,  v.  Hood,  1  Camp.  S50.n. 

16.  The  editor  of  one  pubUc  newspaper  is  not  justified  in  attacks 
upon^  the  priva^  character  of  the  writer  o£  aaodier  publia  newqp^ier. 
Stuart  V.  Lovell,  2  Starkie,  98.     •  

I7»  A  member  of  parliament  Is  jaot  accountable  for  nny  ■  iMng  he 
says  in^  parliament ;  fa^t  if  he  fiid)lis^s  his  nMech,  and  it  is  libelieaS) 
be  is  answerable  for  the  publication.  Ilex  v.  Lor^  Abil^gd(|9>  1  fil|p>C* 
226. 

18.  Ta  send  a  libel  to  the  party  bimself  is  not  a  pubUoatiaa,  and 
therefore  though  indictable  is  not  acfioaaUe.     Fhillips  t   lanwn, 

2  Esp.  C.  624. 

19.  A  persbu  who,  having  a  copyof  a  libalAous  caricalair^  ahows 
it  to  another  on  being  requited  as  So  da^  .ia  nut  theKb^.JiaUe  ta  an 
action  for  maliciously  publishing  it*    Smilli  v.  Wood,  9  Calnn..8i8. 

20.  In  an  action  for  a  Hbel  contained  in  a  letter  transnufetedby  the 
defendant  to  the  plaintiil^  by  means  of  a  third  panion/  it  is  <a  nnimtinn 
for  the  }ury»  whether  there  has  been  any  pqb(]<»ili(m<  of  tbe  libel, 
except  to  tne  plaintiff  himself ;  and  if  there  has  a^ot,  the  iiffBipi*>nt 
is  entitled  to  their  verdlcU    Clutterbuck  v.  Chaffien,  1  Starkie,/471. 

21.  The  delivery  of  a  pamphlet*  by  the  governor  .of  ^tdistant 
province  to  his  attorney-general,  not  for  any  public  purpose,  but  in 

order 
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order  that  he  might  peruse  it,  is  such  a  pubKcatioir  as  witi  make 
hhn  responsible  in  an  action,  if  the  pamptilet  be  alibeL  Wyatt  v. 
Gore,  f  Holt,  299.  ' 

22.  If  a  libellous  letter  be  sent  by  the  post,  addrMed  to  the  pro-  Pleading*, 
secotor  at,  a  place  out  of  the  county,  in  wlyichllie  venue  is  laid  in 
an  indictment  tor  the  libd,stillif  it  were  first  reoeivedbylum  within  that 
county,  this  is  a  sufficient*  publication  by  the  defendant  to  support 
the  inoictttient.    Rex  v.  Watson,  I  Camp.  218. 

2d.  An  indictment  for  a  libel  reflecting  upon  the  prosecutor  iu  his 
profession  as  a  solicitor,  and  which  has  been  sent  to  the  prb^cutor 
oi^y*  ought  to  be  alleged  to  hare  been  sent  with  intent  to  provoke 
and  excite  the  prosecutor  to  a  breach  of  the  peace,  and  shouki  not 
be  alleged  with  intent  to  injure  the  prosecutor  in  his  profession.  Rex 
V.  Wegener,  2  Starkje,  245. 

24.  It  is  not  a  bar  to  an  action  for  a  libel^  thai  the  plaintiff  has  Defence, 
been  in  the  habit  of  libdling  the* defendant.    Finnerty  v.  Tipper, 
2  Camp.  76. 


i*.*i^^M**arii*i 


LICENCE. 

A  licence  to  A.  B.  on  behalf  of  himself  undciherBrUish  or  neuiral  Constnictioa» 
merchaniSf  to  import  a  -cargo  in  a  vessel  bearing  any  flag  except  the 
French,  will  legalize  a  policy  of  insurance  on  a  ship  belongmg  to 
an  alien  enemy  other  than  a  Frenchman,  employed  for  this  purpose,  if 
the  cargo  is  proved  to  belong  to  Brkish  or  neural  merchanUi  but 
not  otherwise.    Hagedom  v.  Reid,  S  Camp.  577. 


LIEN. 

L  If  goods  be  deposited  as  a  security  flmr  a  loan  of  money,  such  NiUure  o£  the 
deposit  constitutes  something  more  thaji  Uie  right  oflien^  and  it  is  to  ''S**^* 
be  mferred  that  the  contract  between  the  parties  b*  that  if  the 
boiTOwer  do  not  repay  the  advance,  the  lender  shall  be  at  liberty  to 
te-imburse  himself  ny  the  sale  of  the  deposit.      Pothonier  and  an* 
other  V.  Dawson,  1  Holt,  383. 
^'  An  issue  out  of  Chanperjpaa  tfa6  question  whether  J.  S*  had,  at 

' '  a  partioalar  time,  any  lien  on  ieertain  goods  or  their  prodacei  must  be 
found  in  the  negative,  if  </•  S.  was  not  in  possesoon  of  the  goods  or 
their  produce,  wfaatsver.eouitable  fntero^  he  midkft  have  in  them* 
H^eod  and  others  v»  Waitng  and  Another,.  4'Cfimp.291.;  S.Cp 
'IStafldeyliS. 

S.  Though  the  statute  of  limitations  has  run  on  a  demand,  vet  if 

'•the  creditor  get  possession  ef  ^oodswhidi  he  is.  entitled,  to  hold  for 

^  :hts  genend  balance,  be  has  a  hen  on  them  for  the  demand-  Spears 
v.  Hartly,  a  Esp.  C.  81. 

.■■■'  ^  liena  at  cannboiV  law  eiust  in  eases  wbere  the  creditor  was  General  rule. 

•'obliged  €o  reoeite  the  goods  ia  4|uettion*  Naylor  v^  Mangles  and  an- 
other».l  Bsp.fi[»P»C.  109. 

'  <    S*  The  hirer  of  a  piano>.  iHio  sends  it  to  an  auctidneer  to  be  sold,  is  Auctioneer. 

■  guilty  of  a  conversion,  attdsb  is.  the  auct^oneet,  who  refuses  to  deli- 

.  ver  it' up,  unless  the  expence  inburred  be  first  paid.  Loeschman  v. 
Machin,  28tafkie,  Sll. 

' '  6.  The  rule  that  bankers  have  a  lien  on  their  balance  on  all  securi-  Banker, 
ties  in  their  hands,  holds  where  the  customer  has  distinct  accounts  ; 
'    '  O  o  4  thus 
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BankrapCcj; 


Broker. 


Calioir  pi  inter. 
CapUin. 


Ca^go. 


» *•  .1 


Deeds. 


thjut  a  ditcomttng  Bad  «  oiAtetevnt  rand  the  securities  bfte  be^ 
paid  in  on  that  account  on  which  the  babtace  is  in'finra#  of  the  eu»- 
tomer.    Jourdaine  v^XefeYte  «nd  others*  1  Esp.  H.  P.  C.  6(k 

7.  Where  a  banker's  acceptances  exceed  the  cadi  balanct  m  hii 
hands*  be  holds  collateral  securities  lor  rahK.  And  he  msv  recoTor 
against  the  acceptor  of  an  accommodatioa  bill  (deposited  wHbhiiB  » 
a  collateral  security  before  it  became  due),  althon^  the  party  who 
depoaited  the  bill  had  it  in  his  hands  when  it  became  dite,  sad  re 
ceived  aatisfii^tion  from  the  drawer,  Boaanqnet  and  others  t*  Dun- 
man,  1  Starkie,  2. 

8.  A.  deposits  with  B.  a  banker*  a  promissory  note  as  asecoritjr 
for  advances ;  B.  is  entitled  to  recover  on  the  note,  althoo^  before 
it  became  due,  he  parted  with  the  possession  to  endile  i4.toprocure 
payment  from  the  maker,  and  although  the  note  remained  in  i<.'i 

^  hands  till  his  bankruptcv,  and  then  came  into  the  posseniod  o(  his 
;  assignees.    Bruce  and  others  v.  Hurley,  1  Starkke,  &. 

9.  JLp  whilst  he  is  solvent,  and  resident  at  CaktOUh  directs  B^  at 
Bombay^  to  remit  certain  proceeds  to  C.  ixLE^iandt  who  ii  in  tbe 
habit  of  accq>th^  bills  for  A. ;  this  order  is  executed  by  B^  witlMHit 
fraud,  but  after  an  act  of  bankruptcy  committed  by  il^  C.  bsas  lien 
on  the  sum  received  for  his  balance.  The  assignees  of  JamknoQ  v. 
Hodson,  1  Starkie,  150. 

10.  Where  a  looker  has  accepted  bills  and  made  advances  on  tk 
property  in  his  hands*  his  lien  thereon  can  only  be  discharged  byaA 
mdemmty  against  those  acceptances*  as  well  as  payment  of  the  «1* 
vancesjan  offer  of  bills  pavable  at  the  same  tme  with  the  sccept- 
ances  is  not  an  indemnity*  Puhney  v.  Keyme  and  another*  S  £^.  C 
182» 

11.  Calico  printers  have  a  lien  for  their  general  balance*  Wddoo 
V.  Gould,  S  Esp.  C.  268. 

12.  The  captain  has  a  lien  on  the  cargo  and  freight  co-exteosive 
i^th  his  personal  engagements  on  account  of  the  shb ;  so  tfast  he  m^ 
sue  a  consignee  notwithstanding  previous  pmnentoithe&eigbttotbe 
owners.    White  v.  Baring  and  another*  4  Esp.  C.  22L    • 

13.  The  master  of  a  ship  has  a  lien  on  the  luggage  of  a  psAesgtf 
for  his  passage  mone^.    Wolfe  v.  Sunsmers*  2 Camp.  631* 

i  4.  The  master  of  a  ship  has  no  right  to  detain  goods  finr  whtf&ft 
if  the  consignee  tenders  tne  freight*  and  requires  them  to  le  A^ 
liyered  over  the  ship's  side.    Bishop  and  others  t.  Wsr^  dCamp. 

15.  An  ord^  by  A.  to  J3.*  directii^  the  latter  to  pay  over  to  Cf* 
(creditor  of  A^%  the  proceeds  of  a  cargo  consigned  by  ^  to  £i 
creates  no  licjn  in  &v0ur  of  a  Heywood  and  others  i  ▼.  Wafiny •»* 
others,  4  Camp.  291. ;  S.  C.  1  Starkie,  143. 

}G*  A  shipis  rfiartered  for  a  particular  voyage  for  a  grois  llus  l»y 
Way  of  freight*  The  captun  signs  billa  ^f  fadbig  fortftscsrgoy 
(which  18  the  property  pf,  i^ndcansigi^lo^thkdpdEsonKspecirjfjn!: 
a  note  of  freight  amounting  to  a  leas  sum'  than  that  me^tidD^^^ 
charter  party.  Held,  dbai  the  aWp  oinwer  hadtib  Jiemon)  *e  (»^^' 
beyond  the  freight  ^ecified  in  the  bills  «f  lading.  iMitcfaell  jkI  Scsse, 
4Camp«298.  .  .         ,,  ».      i     •        < 

1|.  An  orderby  An  U^B.,  directing  the.lattcrto:^^'«verta<^* 
creditor  of  A.%  the  proceeds  of  a  cargo  cobaigndd  M  JJ^  ^' 
cr^^s  po^ien  m&ypur  of  €•  Assignees  «f  Hdkmd*  aad  Mp^ 

lltil!^  V. .,  1  Starkly,  143- 

18.  Where  title  deeds  are  deposited  as  a  security*  eouily  Jn&n*» 

■      "  intention 
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intention-  to  charge  the  brbperty^^ioid  git^  th^  pHttfiHen  on  them. 
Ricbai^ ▼.  Ponett,  5&p.€ll02. '  r- 

19.  Upon  the  sail  c»f  Itesehold  prembed,  the  puttihaser  ac^cepts 
bills  of  exchange  for  tiie  purchase  mooey;  and  tfie  oridnal  lease  ahd 
the  assignoient  exeonted  by  the  sdler,  are^  deposited  with  a  thh-d  pier- 
son  as  a  collateral  security,  to  be  deiWered  Up  to  the  purchaser  on 
payment  of  the  bills.  The  seller,  after  some  of  the  bills  are  paid,  geUl 
possession  of  the  lease  from  the  depositary,  and' pledges  it  with  per- 
sons who,  bvndjide,  advance  money  upon  it,  and  to  whom  he  indorses ' 
the  outstanding  bills.  '  Held,  that  the  pawnees  had  no  lieii  grn  the 
lease  beyond  the  amount  of  tiiese  bills.  Hooper  and  others  t.  Rams- 
bottom  and  others,  4  Camp.  121. 

20.  Dyera  hsre  a  Hen  for  their  genial  balance;    Savill-v.  Bardiard  ^jv. 
and  anotAer»4Esp.C.5S*  '    * 

21.  If  asnaaget  possession  of  a  thing  by  misrepresentation,  hd  Fmnd. 
cannot  retain  it,  as  having  a  lien  upon  it ;  although,  under  the  circum- 
stances, he  might  have  done  so,  had  he  cbme  by  it  fairiy;    Madden 

V.  Kempster,  1  Caftip.  12. 

22.  'A.,  a  merchant,  at  different  times  employs  C,  an  msurance  ImunuKv. 
broker,  to  effect  policies  of  insurance  for  him ;  C  without  A/s  con- 
currence, employs  B^  another  insurance  broker,  to  efllect  these  poli- 
cies, informing  him  that  they  were  for  a  correspondent  ih  the  coun- 
try; B.  gets  the  policies  effiscted  in  >f.'s  name,  and  delivers  them  all, 
except  one,  to  C;  C.  becomes  banknhvt,  without  having  paid  JB.  any 

part  of  the  premiums,  and  A*  being  indebted  to  his  estate  beyond  the 
amount.  Held,  that  B*  had  not  a  lien  on  the  policy  he  detained 
for  the  general  balance  due  to  him  from  C,  and  tnat  A.  could  main- 
tain trover  for  this  policy  against  B.  after  tendering  him  the  pre- 
miums and  commisdon  due  in  respect  of  it  alone.  Snook  v.  David- 
son, 2  Camp.  218. 

23.  If  an  agent,  employed  to  effect  an  insurance  on  goods,  repre- 
sent himsdf  as  die  owner  of  the  goods  to  another  person  whom  he 
emnlo3rs  to  effect  the  policy,  the  latter  has  not  a  general  lien  on  the 
pohcy  for  the  balance  due  to  him  froto  the  agent.     Lanyon  v.  Blan- 

chard,  2  Camp.  597: 

24.  Insurance  brokers  who  have  effected  a  policy  without  notice  that 
it  is  not.  on  account  of  the  person  from  whotn  they  receive  the  order, 
have  a  lien  upon  it  for  their  general  balance  due  irom  him,  and  have  a 
right  to  apply  to  the  satisfaction  of  that  balance  money  received  upon 
the  policy,  as  well  after  as  before .  notice  that  it  belongs  to  a  third 
person ;  but  if  they  pay  the  ovei|>las  received  after  such  notice  to  the 
agent,  the  amount  may  sttU  be  recovered  from  them  in  an  action  for 
money  hod 'and  received  by  the  pifincipal.  >Mann  v.  Forester  and 
another,  4  Camp.  GO. 

V 25.  If  il%  employ  B. to  efbnt  a  polky  df  insurance  forlnsboiefit, 
a^d  B*  wiAonl  J.'s  «l:nowle^ -employ  C.  tb  efllbct  the  policy,  re- 
presenting himselfto  C^m^btmnelpa^i^  Chas  aHifn  on  the  policy 
as  againat  A^  lor  the  genehi)  Mance  due  to  hlih  fttMn  J?.  Westwood 
V.  Bell  aiid}  anotheiv  4rCbBibi  94^ ;  l&'d  V  Holt,  1^2. 

.  26»  Theilieh'of^bmapaaiaetorer  fbrhisgi^erall^ance,  extends^to  Mi 
the  property  of  a  third  person  delivered  by  the  customer  with  the 
owa^'exsunsent^  but  wimiut  ihe  maatrflcturerV  khowledg^e.    Weldon 
V,  Ooohl,^S?:spiC.ft8.  ,      , 

27i  ^  An  advertisemient  in'tiie*  oonnty  paper,  that  persons  in  a  parti- 
cular manufactory  will  claim  a  lien  on  goras  setit  to  be  manufactured, 

is  notice'sdEoient^'  'Anon. 4  E^»178b  ^    -     --- 

28.  A 
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28*  A  shipwrklit  in  the  river  Thames  has  no  lien  on  a  ship  taken 
into  his  dock  to  be  r^paired^  without,  an  express  agreement  for  Umt 
purpose^  credit  being  ^ven  by  the  usage  cttttAe  to  the  owner  of  the 
ship  for  the  repairs*  AlUer^  where  a  shipwright  deals  for  ready 
money.    Raitt  v.  Mitchell  and  another,  4  Camp.  146. 

29.  A  factor  for  the  owner  of  a  shi^  at  an  English  port,  requests 
the  master  to  deliver  the  certificate  of  registry  to  nim  inordet*  tbathe 
may  pay  the  tonnage  duties  at  the  custom-house.  lie  cannot,  having 
thus  obtained  possession  of  the  certificate,  retain  it  ^  a  security  for 
the  general  balance  due  to  l^m  as  factor  in  respect  of  the  sh|p.  Bum 
V.  Brown,  2  Starkie,  272. 

SO.  An  action  for  money  had  and  received,  will  not  lie  to  recover 
back  a  sum  paid  u^n  trust  for  a  specific  purpose,  unless  it  be 
shown  that  the  trust  is  closed,  and  that  a  balance  remains  in  the  hand 
' ofthe  trustee.    Case  v.  Soberts,.,!  Holt,  500. 

31.  If  one  having  a  lien  upon  goods,  when  they  ate  demanded  of 
him;  claim  to  retam  them  upon  a  different  ground,  making  no  men- 
tion of  lien,  trover  mav  be  mamtained  against  him,  without  evidence 
df  any  tender  having  been  made  of  the  amount  of  his  lien.^  .  Board- 
man  V.  Sill;  1  Camp.  410.  n, 

S2.  A.  having  repaired  a  carriage  for  B.,  allows  him  to  take  it  away 
from  time  to  time;  he  cannot  afterwards  detain  it  for  the  amount  cm* 
the  repairs :  neither  can  he  detain  it  upon  a  claim  for  standage, 
without  an  express  contract  to  pay  for  standage,  or  unless  the  owner 
leaves  it  upon  the  premises  beyond  a  reasonable  time  after  notice. 
Hartley  v.  Hitchock,  1  Starkie,  408. 

33.  A'  at  Bristol  sells  good^  to  B.  to  be  paid  for  by  B.'a  accept- 
ance of  a  bill  to  \)e  drawn  by  A* :  the  goods  are  weitfhed,  but  remain 
in  AJn  warehouse,  who  omits  to  draw  Uie  bill.  B.  sdls  a  specific  and 
ascertained  portion  of  these  goods  to  C  in  London^  who  nays  for  them 
and  transmits  jS.'s  order  to  ^for  the  delivery  of  them.  On  the  fourth 
day  after  ij/s  receipt  of  the  ord^r,  B.  becomes  bankrupt,  and  then,  and 
not  before,  A»  refuses  to  deliver  the  goods  to  C.^  insisting  that  he  has 
a  li^n  upon  them  for  the  price.  C,  may  mamtain  trover  against  A. ; 
for  he  was  bound  at  all  events  to  notify  his  refusal  immediatdy. 
And,  senibUf  that  having,  neglected,  to  draw  the  bill,  and  having  fur- 
nished B.  with  samples  to  go  into  the  market  with,  and  having  obeyed 
several  orders  of  A's  for  the  delivery  of  portions  ofthe  goods  to 
different  sub«>vendees,  he  could  not  nave  msisted  up/A^  any  lieo^ 
even  if  he  had  given  immediate  notice.    Greeh  a^d  another  V.  Hay- 

thome  and  others,  i  Starkie^  447. 
.,  ^  S4.  i4«  sells  to  ^.  ^  carriage,  to  be  paid  for  partlv  by  a  btl  W^ 

the  delivery,  and  partlv  tjy  a  riill  at  a  future  day,  and  B.  neglecting  ta 

'  take  the  carriage,  A.  (J[)tams  a  verdict  ac^ainst  him  for  gbodsbafgaiQed 

,  and  sold.  Untirthe amount  is  paid  t^  A.  h6  has  a  lien  upon  th^  carriage, 

'  and  the  sheriff  cannot  seize  it  under  v^fija*  against  the  goods  of  B. 

'  lioulditch  V.  besanges,  2  ^tarlde,  3S7J 

35.  Usage  shows  the  terms  on  ^ich  parties  contract. :  There- 
fore a  wharfinger  has  a'  lien  for  his  general  balance,  <m  ail  |;oods 
browht  to  his  wharl^  such  having  beeii  the  constant;  u^d/  Naylor 
V.  Mangles  and  anpther,  1  Esp.  N;  P.  C.  109.  '  . 

36.  Where  a  sum  of  money  has  been  lodged  with  atigrty  td  indekn- 
nify  him  against  bills  of  exchange  he  has  accept  for  the  accomMbdar 
tion  of  another,  an  action  will  not  lie  against  him  to  i^cover  ^emooey 
while  the  bills  are  outstanding,  although  the  statute  pf  limitations  has 
run  upon  them.  Morse  and  others  v.  WiUiams  and  others,  3  Camp. 
418. 

LIMIT- 
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LIMITATION,  STATUTE  OF. 

I.  Where  one  .of  twQ  joint  obligen  in  t  bead  .paya  tl>e.wh<de  iv 
ound,  .futm  <rjietlier  the  liautttlon  of  his  claim  for  contriVutwp  u 
.six  7ear»i  ttie some  umtbebflfiditolfP.  Cole.v.Saxhy.  3-£Bp.  0. 
159.  .. 

.  2.  A  (ld>tor  executcfl  b  vAiTiat  of  aUora«y  to  hU  creditor,  to  con- 
fess judgment  for  the  bqUooe  .of  accoutU  as  then  itstedbetveCDlheia. 
The  wuTant  of  attorney  is  not  a  ^>ec>a]tyiwkicb  Itdus  the  case  v^t  of 
the  statute  of  limitatiMis.    Ctuke  ».  Hff-  «  iSt«rirr»  q«a 

S.  Where  there  is  a  mutual  unsettle 
mandst  the  statute  of  limitationi  does  nt>1 
in  that  statute  as  to  mecchaatf ' .  acum 
persona  of  that  decription.    Cranch  v..t 

4.  It  seous  ihit  the  limifatioq  to  an  ai 
so  nfigligeotlj  registering  an  annuity  tfea 
begios  to.run  not  from  the  registering,  bu 

ton  V.  Chandless,  4Egp.C.  18.  

5.  If  the  captain  of  ft  sUp  Insved  barratfousiy  carrjr  heroutof 
ihecour^  oftlie  voyagci  procure  her  lobe  condemned  in  a  ^ce-a4- 
miralty  court,  sell  her,  aoddeliver  b^  iq>  to  the  purchaa«r,  His  pu^ 
from  this  last  «vent  that  the  Matute  of  iimiutionB  begins  to  rvn  as 
between  the  assured  and  the  underwriter.  {libbert  t.  Martiip, 
1  Camp.  539. 

t^  A  Momissoiy  note  is  made  mtHre  than  six  years  a^o,  and  depo- 
dted  with  a  banker,  to  be  delivered  to  the  payee,  on  his  producing  u 
certain  other  note  cancelled;  the  cause  ef  action  to  tlie  payee  onUfe 
tirst  note  accrues  on  receiving  it  from  the  banker,  and  is  not  barred 
either  by  the  lapse  of  six  years  from  thd  dUet  or  by  the  bankruptcy 
bd4  catiificate  of  the  maker,  whiidi  intervene  betireen  the  date  of  the 
note  and  the  time  of  its  delivery  to  the  payee.  Sayage  v.  Aldren,  2 
gtarkie,SS2. 

7.  If  a  bill  filed  againit  an  attorney  in  vocaUon  be  entitled  of  the  How  wtb]. 
preceding  term,  and  the  defendant  plead  the  statute  of  limitatioos;  he 

may  show  when  it  was  in  &ct  filed.    Snell  v.  Pbjilipq,  Feake,  S09. 

8.  WhereDeutral  debla.are contracted  between.^. and  A.muiJiabout 
the  same  time,  and  A.  secures  bi)  jemasd  from  the  operation  of  the 
statute  of  lfanitati<H>s  by  suing  out  prooess,  this  likewise  will  sare,  ita 
cqieration  upon  £.'s  demand,  so  as  to  enable  him  to  set  it  off  |igain*t 
thatofjf.   OrdT.  Runiai.SE^.C.569. 

SLlfae  defendant saymg to  the  plaintiff,  "  What  an.extnvtgvit  bill  ^!^^',^' 
you  have  delivered  mel"  is  a  suacient  acknowledgment  to  uotdthe  T^|!r 
statute  of  limitations.    Lawrence  t.  Worrall,  Peake,  B;i.  .  .  "«>>(>• 

.1  10.  To  take  a  demand  out  of  the  statute  of  linuEationa,  a^eneral 
acknowledgment  of  a  debt  not  specifically  epplyiog  to  the  one  m  que»> 
tioa  H,  |>ria4^qg,»ufficieipt.;  if  not  (hit,  but  anotheiE  demand  were  in- 
.  r  tended)  the  «niu  of  profit  lies  upon  the  defettdaot.  £aUIie  am)  w- 
,.o^berv.  t<ard  Inchiquiq,  ;L  Eap.  C*4t35.  .  _ 

II.  An  acknowledgment  by  su  agent  employed  in  the  piirticutar 
,aftuci»,su£cieiitita«>perpcde  the  statute  of  hmitationa.  pMethttrpv. 
.Furni»h,2B»p.C.511.n.  ,    ,  , 

,  ,.  J2.  An  acknowledgment  by  one  of  two  pecwma,  onwhose  joint  ac- 
.  count  money  has  bc«a  paid,  takes  the  iiaseout  of  the  statute  oflimit. 
juions  as  to  both.  Claiko.  v.  Bradshaw  aud  another,  3Ei>p.  C. 
155.  -  ■ 

13.  Any, 


66S  LIMITATION,  STATUTE  OF.    [NisiFnus 

.  IS»  Anj  adaHHrledgmait  thai  the  denaiid  is  owing,  w3  libit 
out  of  the  statute  of  limilatimii ;  tbas  an  adEaayrledgpneat  of  a  km 
accompanied  by  an  assertioo  that  the  party  was.  disdiaiged  hj  the 
statute.    Clarice  v.  Bradshair  and  another,  3  Eap.  C.  157. 

14w  An  acknowledgment  to  a  third  person,  thoogk  boI  aathoriMd 
to  demand  paynienl,wiUsqpenede  the  statiAe  of  limitatiQas.  Peten 
▼.  Brown,  4  ^.  C.  46b 

15*  An  acknowledgment  of  the  deiyt,  thoagkaooompaBiedwitha 
declaiatioB  by  the  £fendant,  **  that  he  did  not  consiaer  Umielf  n 
owvng  the  plaintiff  a  fiuthing,  itbemg  more  than  six  yean  sBce  he 
contnurted,  is  «uiBcient  to  Uke  the  case  out  of  the  statute  of  luoit- 
ations.    Bryan  ▼.  HorMman,  5 Esp. C. 8.,  &C.4£ast,599. 

1ft  Whevea  dAter  refcrs  his  creditor  to  a  third  peisoD,  the  »- 
koowMUnnent  of  that  person  will  si^ersede  the  statute  efliaatatiaa. 
Bart  ▼•  Bahner,  5  Esp.  C.  145. 

17*  An  admission  of  a  debt  rdying  on  a  written  instnmwntst  faav- 
ing  discharged  it,  but  which  proves  to  be  no  disehaige  in  law,  w» 
the  oporation  of  the  statute  of  linutations.  Furtington  v.  Butcher, 
6Esp.C.66. 

Id.  In  an  action  a^nat  a  husband,  for  goodssi^plied  to  ha  wife, 
for  her  accommodation,  while  he  occasionally  visited  her,  a  letter 
written  by  the  wife,  acknowledging  the  debt  within  six  ywa,  a  ^ 
missible  evidence  to  take  the  case  out  of  the  statute  of  limitatioDs. 
Gregory  v.  Parker,  1  Camp.  894. 

19.  In  an  action  againat  A^on  the  joint  and  aeveral  promiaaofy  notes 
of  himself  and  ^.to  take  the  case  out  of  the  statute  of  linntatidDfl,itis 
enough  to.^ve  in  evidence  a  letter  written  by  A,  to  B.  within  the  six 
years,  desiring  him  to  settle  the  money.  Halliday  v.  W8rd,8CaD^ 
82. 

20.  Demand  being  made  by  a  seaman  on  the  owner  of  a  ship  for 
wages,  which  had  accrued  during  an  embargo,  he  said,  if  others  paid 
he  should  do  the  same.  Held,  that  this  was  a  sufficient  acknowledg- 
ment to  take  the  case  out  of  the  statute  of  limitations.  Loweth  t. 
Fothergill,  4  Camp.  1 85. 

21.  A  promise  by  a  defendant  to  pay  a  debt  by  instalments,  when 
he  is  able,  ia  ai|fficient  to  take  a  case  out  of  the  statute  of  limitatioDS, 
without  proof  o£  time  being  given,  or  of  the  ability  of  the  partj* 
Thompson  v.  Osborne,  2  Starkie,  98. 

22.  The  admission  of  the  wife,  who  was  accustomed  tojconductber 
hudband*s  buaioeaa,  ia  sufficient  to  take  the  case  out  of  the  statute  oi 
lipiitationa,  in  an  action  againat  the  husband.    Ander8on.v.SaQaer- 

-     son,  1  Holt,  591. 
WhatBot  28.  A  prbmise  by  which  a  demand  discharged  by  laches  ^ 

effluxion  of  time,  may  be  revived,  must  be  voluntary,  and  not  extorted 
by  the  terror  of  an  arrest.    Rouse  v.  Redwood,  1  £sp.  N.  P.  C.  1^* 
-     24.  An  answer  to  a  demand  of  payment,  that  the  bOl  had  been 
paid,  and  a  receipt  taken,  which  the  party  would  (but  did  not)  show, 
will  not  auperaeae  the  atatute  of  limitations.    Birk  v.  Giiy,  4  Esp.t. 

lov.  >        .    t  . 

25.  If  a  cause  of  action  arising  from  the  breach  of  a  contract,  to  do 
an  act  at  a  specific  thne,  be  once  haired  by  the  aliitule'of  liaatatiaVf 
a  aubaequent  acknowledgment  by  the  nacty^.thsa  he*bnil^  tae 
contract,  will  not  take  Uie  case  out  ot  the  statute.  .  Say^  ^- 

Drummond,  2Camp.  16a    . 

26.  A  Qualified  adaaiasion  by  a.porty  who  retieaonwaAobjectMn 

which  would  at  any  time  have  been  a  good  defence  to  ths  ac^> 

docs 
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does  not  take  a  case  out  of  the  gtitute  of  limitations.  *  As  where 
the  drawer  of  a  foreign  bill  said  to  the  indorsee,  ^  If  you  had  pre- 
sented the  protest  the  same  as  the  rest,  it  would  have  been  paid.  I 
had  then  funds  irt  the  acceptor's  hands."  De  la  Torre  v.  Barclay  and 
another,  1  Starkie,  7. 

27.  tn  order  to  take  a  case  out  of  the  statute  of  limitations  lb*  aar ' 
action  on  a  promissory  note,  it  is  not  sufficient  to  show  a  payment  by^ 
a  joint  maker  of  the  note  to  the  payee  within  six  years,  so  as  to, 
throw  it  upon  the  defendant  to  show  tnat  the  payment  was  not  made* 
on  account  of  die  note.  An  acknowledgment  by  one  partner  »t)fi^' 
find  another^  in  such  case,  must  be  clear  and  explicit.  Holm^r.* 
Green,  1  Starkie,  4>88.  "^  .     !      ' 

28.  A.  is  applied  to  by  the  attorney  of  B.  for  the  payment  el^  a 
debt.  He  writes  in  answer,  *<that  he  will  wsit  on'  the  de^ndMnr^^^ 
when  he  shall  be  able  to  satisfy  him  respecting  the  misunderstatfd^' 
ing  which  had  occinrred  between  them."  Hdd,  that  this  was  no, 
such  acknowledgment  of  a  debt  as  would  bar  a  plea  of  the  staCuM?^ 
of  limitations;  and  that  such  evidence  ought  not  to  be  left  to  a  Jury;'' 
as  grounds  to  infer  a  new  promise  to  pay.  Craig  v.  Cox,  I  Hon, 
380.  ' 
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It  is  not  a  breach  of  the  bond  of  a  broker  in  the  city  of  London,  to .  Broker, 
act  as  a  broker  concurrently  with  another.    The  Mayor,  ^c  of. 
London  v.  Brandon,  2  Starkie,  14. 


LONDON  DOCK  COMPANY. 


,^ 


1.  A,  directs  the  London  Dock  Company  to  deliver  a  quantity  of  Liabaity  of. 
hides  belonging  to  him  in  their  custody  to  J^.,  (supposing  that  B,  had 
purchased  tnem  firomhim ;)  the  Dock  Company  deuver  tndro  upon  an . 

order  puYj^orting  to  be  the  order  of  B. ;  but  which  is  a  mere  for- 
gery, B.  m  fkct  not  having  purdiased  the  goods.    The  Dock  Com-', 
pany  are  liable  to  A.j  although  he  neelected  to  apply  to  B.  till  four 
months^ afterwards,  when  the  supj^osed  time  of  credit  expired.    And. 
although  :^.mi6ht,  tMet  discoverm^  the  fraud,  have  recovered  pds.. 
session  of  his  hides  from  tmother  person.    Lubbock  and  oth^sv. 
Inglis,  1  Starkie,  ICH. 

2.  The  L(pndonl>6tk  Corapatiy'  are  RtMe  for'  the  negligence  of  Scrtsntsof.' 
thdir  servants  fn  unlOaditig  goods,  although  the  Company  derive  no^ 

profit  from'th^ir  hkbofir. '  Cnbson  v.  Inglhr,  Esq.  4  Camp.  72.  ^  ' 
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action  bo  uttNnilv^  tiokets  in  the  Irish  lottery,  the  act  df 
eattobMdiing  sadi  lottery  most  be  proved.    Williams  qu!* 
tarn  v«  Pulley,  Peak^,  51 . 

2.  If  several  tickets  in  the  lottery  be  insured  at  the  same  tiiAe, 
it  makes  bat  one  offisnce.    Holland  v*  Duffin,  Peake,  58. 
S.  Jn^qui  torn  action  on  the  lottery,  act,  the  plaintiff  cannot  re- 
cover 
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cover  penalties  for  a  greater  number  of  offences  tjiari  are  sworn  to  m 
the  affidavit.    Pliinips  v.  Mendes  da  Costa,  1  Esp.  N.  P.  C.  34. 

4.'  The  offenc^  of  insuring  lottery  tickets  h  complete,  though  no 
premium  is  given ;  therefore  evidence  that  a  premium  was  na^  for 
such  insungicey  will  support  a  count  making  no  mention  of  tne  fiict. 
PhillnM  V.  Mendez  da  Costa,  1  Esp.  F.  P.  C.  60. 

^.'  Premiums  paid  for  insurance  m  tfie  lottery  are  not  recoverable 
back,  since  the  assured  h  in  jpari  delicto  with  the  insurer.  Drum- 
mond  v.  Decy,  1  Esp.  C.  IS2. 

6.  If  i^.  pay  premiums  to  J?,  for  his  insurance  of  lottery^  tickets, 
part  of  whicii  B.  pays  to  C.  for  a  re-a^surance,  unless  a  privity  be- 
tween A.  and  C.  can  be  established,  aa  by  proving  that  J},  merely 
acted  as  CJs  agent,  and  not  on  bis  oini  account.  A,  cannot  sue  C  to 
recover  back  his  ikioney.    King  v.  S^ape,  1  Esp;  C.  432. 


■k* 


Statutes. 


LUNACY, 

A  person  put  in  to  superintend  an  unlicensed  house  for  the  recep- 
tion of  lunatics,  is  liable  to  the  penalties  of  14  Geo.  3.  c.49.  without 
having  any  share  in  the  profits  of  the  establishment,  fiudd  v.  Foulks, 
3  Camp.  404. 


Rolit)ery. 


MAIL. 

The  horse  mail  bags  being  left  by  the  mail  rider  after  he  had  taken 
possession  of  them  for  a  temporary  purpose  for  two  minutes,  were 
stolen  during  his  absence ;  the  case  is  within  the  stat.  62  Geo.  3. 
c.  143.  s.  3.    Rex  v.  Robinson,  2  Starkie,  485. 


What  is  not. 


Evidence. 


MALICIOUS  ARREST, 


.  1.  An  action  cannot  be  maintained  for  a  malicious  arrest  by  A» 
against  J3.,  if  A^  owed  B.  the  sum  for  which  he  iras  held  Ao  baiC  al- 
though B.  was  indebted  to  il«  to  a  Wgar  amount.  Brown  v«  Pigeon, 
aCamp^594. 

3.  A.  by  mistake  sues  out  a  bailable  writ  ittainst  £.,  an4  gives  it  to 
C,  an  offiter,  to  be  executed.  C.  says  to  B*  he  has  a  writ  against 
him,  but  B,  denying  that  he  owed  the  money,  C*  does  not  take  him 
into  actual  custody*  On  inquiryi  the  mistake  is  discovered,  and  B*  is 
told  he  need  give  nimself  no  farUier  trouble  in  the  matter.  However, 
he  afterwards  puts  in  bail  above.antjl  incurs  an  expence  of  14/.  Held, 
that  he  could  not  maintain  an  actiop  against  A*  tor  malicious  arrest. 
Bieton  v.  Burridge,  3  Camp.  139* 

3.  A  plaintiff  who  acting  under  what  he  coficeives  to  be  soupd  ad- 
vice, takes  the  defendant  in  execution,  aftef  he  has  taken  tbe  defend- 
ant's bail  in  execution,  is  not  liable  to  &n  action  for  maliciously  ar- 
resting the  defendant,  although  prevums  to  the  arrest,  he  ha4  xK^ice 
from  the  defendant  th^t  his  proceeding  was  illegal.  '  Snow.v«  Allen, 
1  Starkie,  502. 

4.  In  an  action  for  a  malicious  arlrest,  the  plaintiff*,  niusi  prove  the 
sheriff's  warrant  on  the  writ  against  him.  Lloyd  v.  Harris,  Peake^ 
174. 

MALiaOUS 
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MALICIOUS  PROSECUTION. 

1.  If  A.  strike  B.  and  B.  returri  the  blow,  on  .vbieh  J*  Edicts  B«  What  k  noc 
for  an  assault,  the  bare  fact  of  A.  haviiiR  stnick  the  first  blo#,  i8.bot 
sufficient  to  support  an  action  for  a  malicious  proaecUtSon,    Ksh  v. 

Scot,  Peake»  155. 

2.  If  the  jury  deliberate  before  they  acouit  the  priBoner,  though  ht 
caU  BO  witnesses,  a  probable  cause  for  uie  prosecution  must  be  hi- 
ferred.    Smith  v.  McDonald,  S  Esp.  C.7* 


MANOR., 

There  may  be  a  valid  custom  in  a  manor  within  the  limits  of  an  Cttit««i. 
ancient  forest  belonging  to  the  crown,  for  the  lord,  with  the  assent 
of  the  homage,  to  grant  parcds  of  the  waste  to  be  held  in  severalty 
bj  copy  of  court  roll,  and  inclosed  in  exclusion  of  persons- having 
rights  of  common.    Boulcott  v.  Winmill,  ^Camp.  261. 


MARRIAGE. 

1.  The  form  of  words  prescribed  bv  the  rubrick  for  the  public-  Bsni^ 
ation  of  banns,  need  not  be  precisely  rollowed,  this  part  of  the  act  cff 
parliament  being  merely  directory.    Standen  v.  Standen,  Peake,  S5. 

2.  The  registration  of  a  marriage  is  not  necessary  to  its  validity.  BcgiMntioii. 
Read  v.  Passer,  1  Esp.  C.  214.  Peake,  232; 

S.  In  civil  actions,  except  in  an  action  for  cnm.  con.,  cohabition,  "Piootd. 
acknowledgment,  and  reception  by  the  family,  arc  evidence  of  mar- 
ri^e  without  producing  a  copy  of  the  register.    Read  v.  Passer, 
1  Esp.  C.  214. ;  Leader  v.  Barry,  Id.  35S. 

4<.  In  an  action  against  a  woman  for  a  brefich  of  promise  of  mar-  "PnakB  of. 
riage,  it  is  a  sufficient  justification  for  non-performance,  if  the  per- 
son, to  #hom  she  has  given  the  promise,  turn  ottt  upon  inquiry  to  be 
a  man  of  bad  character;  but  mere  accusation  and  suspicion  are  not 
sufficient.  The  charges  which  she  makes  against  him  must,  if  capabtcf 
of  proof,  be  substantiated ;  or  they  go  only  to  the  damages.  Bad- 
deley  v.  Mortlock  and  wife,  1  Holt,  151. 


MASTER  AND  SERVANT. 

1.  To  maintain  an  action  for  assaulting  plaintiff's  infant  son  per  RdatsonoT. 
guody  &c.,  proof  of  his  living  under  his  fhuier's  roof  is  sufficient  evi- 
dence of  service.    Jones  v.  Brown,  Peake,  233. 

2.  The  relation  between  the  manager  of  a  theatre  and  a  performer, 
is  not  sufHcjent  to  enable  him  to  sue  for  the  loss  of  the^rformer*s 
services  in  consequence  of  a  battery.    Taylor  v.  Neri,  1  Esp.  C.  3S6. 

SLvOne  who  serves  another  with  a  view  to  a  bequest  at  Uie  death,  Wagn. 
is  not  entitled  to  remuneration ;  and  whether  the  service  was  with 
that  view  is  a  qviestion  for  the  jury«    Le  Sage  v.  Coussmaker  and, 
others,  1  Esp.  K.  !P.  C.  187. 

4*.  A  slave  who  continues  with  his  master  after  his  arrival  in  Eng- 
land is  not  entitled  to  wages  without  a  promise,  and  then  only  for 

the 
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the  time  wibgwMPt  to  the  pfomfae»  not  brfng  y>trtMpective>  ^  Alft^ 
V.  Mkrquifl  of  ^tzjtmes,  3  Emd.  C  5.  '      * 

5.  A  fenrant  disduirged  vitDout  wwnaiag^  is  enthied  Co  a  moiith's 
wages.    ftobioMi  V.  HiadDMtfi»  S  Eip.  C  nSb  .a. 

6.  Where  a  aernuit  is  hired  bj  the  quarter,  if  hels  dintiitfgefllijy 


his  master  witbont  suflicieBt  OHise  ia  we  niddUe  of  a  qtthM^f  he  aiaj 
recover  the  quarter's  wi^ges*  Gaadell  ▼•  Pontigayy  4  Gamp.  Wi» 
SL'a  J  Starkie,  198.  .  . 

T.lfaservant  for  ayear  refiise.to  obey  his  laastnr^  ord^t%die 
Qiasl^  is  justified  in  disnuaui^  him  beA»a  the  eod  of  4li»year«  and 
die' servant  cannot  recover  any  arsges*  Spain  ▼•  Amott)  ^Staride, 
256.  . 

8,  A  master  is  liable  for  medicines  and  attendance  fahushed  to  a 
household  servant.    Scaiman  v.  CasMll,  1  Esp.  C  870. 

9.  A  master  is  not  Uahle  upop  an  imqpUed  ^ittimpiit  la'pay  Ibrite^ 
dical  attendance  on  a  servaatprooiiied  by /the  oveiaeers  of  iaparaiij 
in  vhidi  the  servant  has  met  with  an  accident  in  Ibe  course  eT  hh 
emifij^    I^ewby  ;v,  Wiltshiiye,  2  Esp.  C.  739. 

ntipcftyae.  to»  U  A.  virile  emploved  as  master  of  a  ship,  of  which  B*  is  owner, 

<|iiirad  by  Mfw     give  part  of  his  personal  services  to  C  for  a  stipulated  sum,  and  C. 
^*^^  pay  tnis  into  the  hands  of  Bf  an  action  to  recover  it  cannot  be  sop- 

ported  against  B»  at  the  suit  of  A.    Thompson  v.  Havdock,  1  Camp. 

527. 
Coatvactbjrmw       11.  If  when  a  master  gives  his  servant  money  to  buy  meat  for  the 

use  of  the  family,  the  servant,  instead  of  piling  ready  money,  order 
"P^      the  meat  on  credit,  and  embezzle  the  money,  the  master  is  not  liable. 
Stubbing  v.  Heintz,  Peake,  4i7, 

12.  Where  articles  taken  up  by  a  servant  for  his  master  come  to 
his  use,  the  master  is  liable  to  the  tradesman,  though  the  servant  had 
previously  agreed  to  furnish  them,  unless  the  tradesman  knew  of  the 
agreement.    Precious  v»  Abel,  1  Bsp.  C.  350. 

IS.  Where  a  master  has  once  sent  his  servant  to  take  up  ffoods  on' 
tcnsti  be  will  be  liable  for  future  tend  fide  credit  obtainea '  by  the 
servant  with  the  same  tradesman,  unless  diie  notice  not  to  trust  is 
given ;  which  notice,  after  dealing  wldi  a  tradesman  personally,  most 
be  given  to  the  tradesman  himself  (acting  in  his  business)  nol  his 
servant.    Gratlasd  v.  Freeman,  S  ERp.  C.  85.'  v 

i^  Where  a  master  regolarly  pays  foi'  a  defitnte  quantity  of  provi- 
sions furnished  to  the  fawy^he  IS  not  lid>le  for  any  excesal  i^fthout 
proof  that  it  wasfumishdd  by  h^  otdork '  Fearce  v.  fiogetl;  "t  Ero^ 

C.«l^  -''" 

15.  A  master  is  not  Uafale  to  »trkdesn»n*employed'by  hh  feei'vant 
in  repairing  his  propfir^,  wheee  aeMier  Imd  fhe^eiVaht  audim(|^  to 
empioy  him,  nov  the  tradesman'  -grsnemd^^  fotr  presumhis^.ifiat  fie'Ua; 
Hisoox  v.  Greeawbod,  4  Esp.  C:i74v  -  -     '   '"     '  ''  '^^'''''  "^  ^  '■ 

16.  Where  a  master  has  once  sent  his  servant  to  take  ui 
trust,  he  will  be  liable  as  weM  Ib^  xim^9!kibf^U\i&^^VmMi,Bk^, 
obtained  by  the  servant  with  she  samo  trtideSmidi;^'tHbuP|^^ 
money  frotn  hia  master  to  pay  ibf  th^m.^  Rmby  V.'lAtMef^  p 

17.  A  master  is  not  responsible  for  liquors  ordered  by  his  butler 
in  the  name  of  the  master,  but  without  his  authority,  unless  he  has 
on  fonner  occasions  paid  fpr  goqids  ordese^^brllhn,  or  there  is  some 
other  evidence  to  show  that  the  butler  had  autnority  for  what  he  did*' 
Maunder  and  another  v.  Coiqrees,  2  Stark.  ^1.  "'^-  "' ^' 

18.  The  act  of  the  servant  will  nol^  bind  the  masiei^  in'o'ctfdtiif'^f' 
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tortf  to  the  same  extent  ntf  in'  actions'  in  contriftcts.  '  Harding  v. 
Greenira,  1  Hdt,  5S1. 

19*  No  legal  dliKgatron  iff  iraposedupon  a  master  iib  give  6is  fter-   Chancttr. 
vant  a  character ;  therefore  no  yciion  Ji^*  for  Us  Yrfvtsing.    Carrol  V. 

^irdf.  s  Bi^.a  gai. 

;  ,20.  An  actioaby  a  sernnt  agaknt  his  master  fbr  a  false  pharacter, 
i|lr)iereby  he  lost  a  place^  cannot  be  mainCaiaed,  if  the  par^'  demapd- 
ing  his  character  did  it  with  a  view  to  an  action  against  the  mastet. 
Kjiig,  F.  Warmg  and  wife,  5  Esp.  C.  14. 

•    21. -A  master  nlay  beindictiMt*  for  hmi  sefvant^s  misconduct  don^  indicHiMiit 
in  the  ordinary  comae  of  ^is  employment,  though  contrary  td  his  asMmt  mm^ 
orders :  as,  where  those  employed  by  the  proprietor  of  a  newspaper  ^'f?*^*'' 
to  conduct  it,  insert  a  libd  therein.    Rex  v.  Walter,  S  Esp,  C:  21.    ,  «-««»**"«• 

22.  A  servant  intending  at  Ae  esqpiration  of  his  service  to  set  up  MinsUaiMoiii. 
for  Jionsdf  in 'the  same  line  wiUi  his  master,  is  not  prohibited  soliciting 

tl^e  sup^kt  1^  ius  master's  customers  in  that  event.  Hidiol  aoia 
another  v.Martyn,  2  Bap*  C*7S8.        *~ 

23.  It  is  not  actionable  to  Inftice  a  servant  hot^o  cOhtlpue  ii^  his 
n^aster's  service  beyond  hia  time.    Nichol  and  another  v.  Maftyn, . 
2Esp.  C.732. 


t  • 


MAXIMS. 


^  ^  party  may  object  to  the  manner  of  domg  an  act  if  it  multiplies'  Mo^eorforai. 
hia  proofs.    Core  v<  Callaway,  l.Esp.  N.  P.  C.  115. 


MAYHEM. 

1.  It  is  not  an  offence  within  the  clause  of  Lord  EUenborou^'aailt  Statute 
4S  On  S.  c.  58.,  against  maliciously  cutting  with  intent  to  resist  law- 
ful apprehensioni  if  the  cutting  took  place  in  an  attempt  to.  appre- 

li^d  the  prisoner  ]>revious  to  anv  notification  beiiup  made  to  him  of 
the,  purpose  for  which  he  was  hud  hold  of..    Rex  v*  Rickets,  S  Camp. 

2.  In  order  to  bring  an  offender  within  the  clause  of  the  statute 
45.  Gt  3..  C.58*  s.  1.,  for  stabbing  with  intent  to  maat  a  lawful  a|>- 
pveheosion  by  a'  private  person^  fbr  cutting  a  ikttd  person,  it  is 
essen^al  that  the  peiaon  apprehoadipg  should  hare  ^beea  "ofesent  at 
the  commission  or  the  offence,  or  thi^t  he  should  be  armea  with  die 
authority  of  a  warrant*    Rett  v.  Dyson,  1  Strntlde^-^^ 

^  ^.  ScrnbUt  the  words  «<  soiae  other  grievous  bodily  harm*'  in  the 
sti^tute  jfi  G.,S.  c.  53.,  mu/rt  be  ^aaostrued  to  eadend  to-such  wonndB 
only  as  are  inflicted  upon*  a  vitd  ppot  i^  the  body.  Rax  v.  Akenhead, 

^LJn  an  uidictment  m^^J^mi  ElkaharaatgkUAct,  t»  0itJd^ 
[^  paimiQg  a  sheriff's  ;officer^.  it,  is  Jacttmbent.on  the  prosecutor 
no^  qply  tp  pr/Q^ce .  the  warrant  made  out;  by  the  sheriff  tb  Ae 
officer,  out  likewise  the  writ.    Rex  v.  Meade,  1  Holt,  593. 

..  .  .   :     '■      MESl^  PROFITS. 


i  •  I 


'mien  the  judgment  In  the  ejectment  has  tbeen   against  the  Amoantoft 
casual  elector  for  want  of  tpp^araaeei  the  costs  €/£  the  ejectment        _^ 
Vol.  V.  Pp  may 
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NUISANCE. 


[Nisi  Prius 


niay  be  iixcluded  in  the  damages  given  in  the  action  for  mesne  profits. 
But  where  the  ejectment  was  regularly  defended,  the  taxed  coiita 
only  can  be  included.    Doe  v.  Davis,  1  Esp.  C.  S57. 


Mortgagee. 


MORTGAGE. 

Held,  that  the  mortgagee  of  premises  was  liable  to  the  vendor  fer 
ihe^  price  of  timber  sold  to,  but  not  paid  for,  by  the  mortgagor,  and 
which  the  mortgagee  had  worked  up  in  the  buildings  thereon^  not- 
withstanding the  mortgaoe  is  a^rwards  rescindea  froin  an  ante- 
cedent act  of  bankruptcy  by  the  mortgagor.  Williams  v.  Shaw,  lEsp. 
N.  P.  C.  93. 


Ill  rcMftting 
proceiM. 


MURDER. 

In  order  to  make  the  killing  a  bailiff,  in  resisting  the  execution  of 
fnesoe  proceiu  in  a  civil  action,  amount  to  murder,  it  seems  to  be 
necessary  to  prove  the  writ,  as  well  as  the  sheriff's  warrant  to  the 
bailiff;  and  such  homicide  will  not  amount  to  murder  if  the  bailiff 
attempt  to  execute  a  writ  without  a  icon  omiitas  claose  within  an  ex- 
clusive liberty.    Rex  v.  Mead  and  another,  2  Starkie,  205, 


Witnetf. 


NAVAL  STORES. 

If  an  information  against  one  on  statute  17  G.  2.  c.40i  a.  10^,  tut 
having  naval  stores  in  his  possession  contrary  to  statute  9  St  10  W.S. 
c.  41.,  appear  to  have  been  filed  in  consequence  of  a  discovery  ea  a 
search  by  a  police-officer,  the  officer  must  be  deemed  an  infonner 
within  the  statute,  and  being  entitled  to  a  moiety  of  the  penalty,  is 
therefore  an  incompetent  witness  for  the  crown.  Rex  v.  clackman, 
1  Esp.  N.  P.  C.  95. 


Editor. 


In  pcnai  ae- 


PtabUc 


NEWSPAPER. 


*    i.  \  I  i.ii 


The  compiler  and  tnanager  of  a  newspaper  ia  tlin^fttor»dKit«ith- 
jtanding  the  proprietor  revises  it.    Hetiot  v.  Stuart,  I  Eap.  C.  MQii 


NEW  TRIAL. 

In  a  penal  action,  where  there  there  hks  been  a  v^riKi^^or^the 
defendant,  the  court  will  not  gtant  a  new  trial,  exd^t  flUj  V^fil- 
^rection  of  the  judge.    Brooke  q.  c.  v.  Middleton,  i  <9llj^|p^^^ 


L^B^aMAiMln 


i^L^^mm»    I  i«     I 


NUISANCE. 


I   ■,  ■    •,  Ij  'o 

•  V       »   .•  .^  xuods 
•  •  '     •  Ja^bi 

1.  The  owner  of  a  vessel  sunk  iik  a-  naiv%a)>le  .river- i^  b«if4io 
pteoc^  a  fattov  OV0IV  tlie  wreck  i-  and  it  .is  ngt*  enQUg}i  M^iitati«y| 
man  near  the  spot  to  point  Qut  Uie  dlMgi^n    SimWll^T^^ 
I  Camp.'5i5.  V  ^t 

2.  A 


Digest.]  OFFICERS.  515 

2.  A  man  setting  up.  a  noxious  business  tn  a  neighbourhood  where 
8uch  business,  has  long  been  carried  on,  is  not  indictable  for  a  nui- 
sance, unless  the  noxious  vapour  is  much  increased  by  his  manu- 
ftcture.     Rex  v.  Neville,  Peake,  91. 

S.  The  ovnier  of  a  vessel  sunk  by  accident  in  a  navigable  river 
il^  not  indictable  for  not  removing  it.     Rex  v.  Watts,  2  Esp.  C«  675. 

4>.  The  owners  of  booths  in  a  fair  or  market,  held  for  more  than 
twenty  years  past,  though  hot  acquiesced  in,  are  not  indictable  as 
for  a  nuisance.     Rex  v.  Smith  and  another,  4  Esp.  C.  ill. 

5.  The  proprietor  of  an  oven  for  burning  coke  was  indicted  for  a 
nuisahce ;  it  appeared  that  the  health  of  the  neighbourhood  was  not 
thereby  impaired,  though  the  vapour  was  offensive,  nor  were  the 
dwellings  rendered  uncomfortable  or  untenantable  :  held,  that  it  w^ 
not  an  indictable  nuisance.  Rex  v.  Davey  and  another,  5  £sp»  C. 
217. 

6*  An  action  will  not  lie  fdr  a  nuisance  prejudicial,  not  to  the   PrirKte. 
neighbourhood,  but  two  or  three  individuals  only ;  thus,  against  a 
tinman  for  exercising  his  trade  to  the  disturbance  of  two  or  three 
neighbours.    Rex  v.  Lloyd,  4  Esp.  C.  200. 

7*  An  action  for  a  nuisance  to  a  house  cannot  be  maintained  for 
that  which  was  no  nuisance  to  the  house  before  a  new  window  was 
opened  in  it  by  the  plaintiff,  and  which  becomes  a  nuisance  only  by 
that  act.    Laurence  v.  Obee,  S  Camp.  514.  ^ 

8.  It  is  universally  the  duty  of  the  occupier  of  a  house  havins^  an  ^^<^  li*l^<  ^^* 
area  fronting  a  public  street,  so  to  fence  it  as  to  make  it  safe  to 
passengers ;  and  it  is  no  defence  to  an  action  against  him  for  neglect- 
ing to  do  so,  whereby  the  plaintiff  fell  down  into  the  area  and  was 
hurt,  that  when  he  took  possession  of  the  house,  and  as  long  back 
as  could  be  remembered,  the  area  was  'vtk  the  s«ne  open  state  as 
when  the  accident  happened.    Coupland  v.  Hardingham,  3  Camp. 


OFFICERS. 

-   1.  A  public  officer  cannot  qualify  the  duihr,  or  limit  the  responsi-  LiabiKtj  of. 
bility  which  the  law  has  annexed  to  his  office.    Hide  v.  The  Trent 
tAd  Mersey  Navigation  Company,  1  Esp.M.  P.  C.  86. 

&'  Aa  excise  officer  executing  a  wammt  under  statute  10  6. 1. 
e«  Id  41.  )8.  is  not  liable  to  an  Action,  though  his  seaffch  is  umucocas* 
lol,  unless  his  information  upon  which  the  warrant  was  obtained  was 
malicious  and  without  probable  cause ;  and  even  then  only  to  an 
action  upon  the  case,  not  of  trespass.  Cooper  and  another  v.  Booth, 
S  Esp.  C.  135. 

3%  C^i^Q^bouse  officers  are  not  protected  against  the  owner  in 
sdzi^g  or  In  searching  for  "goocts  as  smuggled,  umess  the  goods  turn 
out  to  be  smuggled.    Rex  v.  Akers,  6  Esp.  C.  126.  n. 

4.  llie  keeper  of  a  prisoner  who  receives  and  detains  one  appre- 
hended and  cnarged  in  his  custody  under  a  warrant,  runs  the  risk 
of  the  warrant  having  been  executed  aeainst  the  proper  person ;  and 
though  SiCdog.band  ^de,  and  without  Uie  means  of  ascertaining  the 
identity  of  the  individual  named  in  the  warrant,  he  is  liable  to  an 
aetidD  of  trespass  and  false-  imprisonmont,  if,  by  the  mistake  of  the 
olAcer  to  whom  it  is  directed>  it  was  executed  agaihst  anbtKer* 
Aaron  v.  Alexander,  3  Camp.  35.  , ...    . 
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OVERSEERS.  ■ 

'  r.  Parish  officers  are  bound  to  provide  for  caaual  poor^.andif  f( 
third  person  afford  relief  under  the  pressure  of  immediate  waot,  he 
may  sue  tHem  for  remuneration^  Simmons  v.  Wilmott  ^pd  o^ier^ 
SEsp.C.SL 

2.  An  action  lies  to  recover  back  money  paid  to  parish  officers  ^bjF 
a  person  taken  ujp  under  a  warrant  as  the  putative  lather  of  a^astiuvL 
child,  by  way  of  bargain  with  the  parish  to  be  rdesuud  from  ill 
liability  respecting  the  child,  against  those  who  received  the  tata^i 
although  before  the  commencement  of  the  asction  they  xnaybsTe 
gone  out  of  o£Bce^  and  accounted  with  their  aucces^ocs  for.  so  much 
of  the  money  as  was  not  expended  on  the  child  and  itis  .mother  duripe 
her  lying-ia.  However^  in  such  action,  the  phuotiiT  is.  only  enfltlBa 
to  recover  the  surplus,  afler  these  charges  have  beep  deAoctci 
Townson  v.  Wilson,  1  Camp.  396* 

S.  So,  though  the  putadve  father  pays  the  money  not  under  dartt^ 
but  under  a  mistake  of  law,  it  may  be  recovered  back*  Aooayoaov 
(Stainsforth  v.  Staggs),  1  Camp,  398.  n.  564  n«  3. 

4.  One  who  is  employed  at  a  yearly  salary  under  the  appdlatkm 
of  accomptant  and  treasurer  to  the  overseers  of  a  townshipi  whoae 
duty  it  is  to  receive  all  moneys  receivable  or  payable  by  liam%  ^  > 
clerk  and  servant  witliin  the  statute  396. 3.  c.S5.  Hex  v.  Sijuiie, 
2  Starkie,  349. 

5*  All  the  overseers  of  the  poor  must  join  as  co-plamtifi,  when 
suing  as  such,  or  those  who  sue  alone  will  be  non-suited.  Nevb)fv» 
Wiltshire,  2  Esp.  C.  739. 


PARENT  AND  CHILD. 


ObligBtioa  txy  I.  A  parent  b  liable  for  necessaries,  but  not  superfluities,  fuipis&e^ 
profjdefordiil-  to  his  child  otherwise  unprovided  for.  Simpson  v.  Bobertson,  1  Bsp* 
*«>*  N.  P.  C.  17. 

%  A  parent  is  bound  to  provider  for  his  infant;  and  on  D^lfictifiC 
this  duty,  will  be  liable  to  one  who  furnishes  the  chUd.witA  li^c^; 
saries;  seeusy  where  he  pays  him  (having  discretion)  aa  ^egui^ 
allowance  to  provide  them.    Crantz  v.  GiS,  2  Esp.  C.  471. 

3.  Goods  are  supplied  to  a  mioor  upon  a  fraudulent  representstioB 
by  hisfather,  that  he  is  about  to  relinquish  his  business  in  favour  or 
the  son ;  although  the  credit  i^giv^fi-to  $h^  9on,  yet  the  fiither  deal- 
ing with  the  proceeds,  is  liable  in  assumpsit  for  goods  sold  «|d  de- 
lifered.  .  Biddto  anil  another  ▼.  Levy,  1  Stm^kiVw.    '    '■"'"'       , 


j^ 


PARTICULAR  OP 

'Wbcn  dcnumd-      1.  In  an  action  of 'money  hacl  and  reqeive^^  jat\thei09ftQ 
M>lc*  chafer  acninst  the  vendor  of  an  estate. 


m 


Elaintiff  seeks  to  recover  back  the  deposit ;  to  whidbi  the'  }>«*p-..  .v.  - 
e  confined  at  the  trial.  Biit  if  there  haa.  been  no  pfVtu^H^j^ 
pUuntiff  maj  entitle  himself  to  a  vex^ict  by.prqjpiog  aja.sn^^ic^^^> 
the  condiuohs  of  ade,  jiever  before 'mentiOA^d- to  the  d^GM*°^ 

•■'•..  '        ...    2...If 


Squire  V.  Tod,  1  Camp.  293. 


o. 
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«  plaintiff's  particular  conireys  the  requisite  InfohnAtioli  lo  Fonn  of. 
"^^  t,  however  inaccurately  it  be  drawn  up,  it  is  sufficient. 

1  Camp.  69.  n. 

'r  of  demand  should  specify  the  credits,  if  any, 
>,    .    /^       V  ans  to  allow.    Mitchell  v.  Wright,  1  Esp.  C.  280. 

*'^  ^  is  brought  to  recover  the  balance  of  an  ac- 

'e  plaintiff's  demand  delivered  under  a  judge's 

lefendant  credit  for  payments  admitted  to 

^nd  to  state  the  exact  sum  which  the 

\  '     ',  ,  IV.  Appleton,  2  Camp.  4S0. 

'-    ■  <*  at.tne  trial  of  the  cause  any  such 

if  made  earlier,  the  plaintiff  or  the 
'-  k  V.  Cheveley,  1  Holt,  552. ! 

m  his  bill  of  particulars  to  b6 
'  ^  iant,evidence»of  goods  sold. 

is  Inadmissible.    Holland 

.  of  a  stamp,' the  payee 
^ation,  he  is  precluded:  so 
^articulaTi  as  arising  on  the  in- 
>p.  C.  7. 
under  a  particular  demanding  the  prin- 
we,  4  Esp.  C.147. 
obtain  an  order  for  the  particulars  of  the  defen- 
and  upon  an  application  to  the  defendant's  attorney 
a,  particular  under  tne  order,  he  refers  to  another  already 
wU  by  his  client,  he  is  not  obliged  to  deliver  a  fresh  particular, 
aichet  V.  Marshall,  Peake,  172. 

10.  It  seems  that  where  an  action  is  maintainable  without  a  previous  Whethtr  coo. 
denumd,  the  plaintiff  is  ndt  limited  by  a  particular  delivered  before  duuTe. 
action  brought ;  at  least  where  he  lulerwards  gives  a  different  one 
jUnder  a  judge's  order.    Short  v.  Edwards,  1  Esp.  C.  374. 

11.  Although  the  plaintiff,  after  delivering  a  particular  of  his  de- 
mand, cannot  at  the  trial  himself  give  evidenqe  out  of  it,  yet  if  the 
dafendant's  evidence  shews  that  tnere  were  other  items,  which  he 
might  have  included  in  his  demand,  he  is  entitled  to  recover  all  that 
spears  to  be  due  to  him.    Hurst  \\  Waftkis,  1,  Camp.  68. 


^  » >'  PAHTNERSHIP. 

I  1 .  where  two  not  partn^ers  bold  themseWeS'Out  as  auch,  each  clothes  who  si«  But. 

the  other  with  those  privileges  of  binding  the  firm,  which  real  part- 
ners are  usually  investedwkh.  De  Berkom  v.  Smith,  and  another^ 
1  Esp.N.P.C.  SI. 

8.  Where  a  pa(^a0c4ilil  Jdtfr^i  4>at  loA  nante  ii^tiftt  withdrawn,  he 
is  liable  jbs  a  partner,  unless  due  notice  has  been  given,  or  the  creditor 
^cmt  ftit  l^tuMVetir^.  '  IPtirkiii  V.  Carrutliers  aAd  another,  S  Esp. 

I  ^'  ^p'ttl^k  W  i«i^hiisti«1^Mweto^yJ^.;  Idle  sole  owner  of  a  1%hter; 

mi  Jf.V'iligfi^^eHtiim,  ^that  B:  stnaB  woHd  the  lighter,  and  that  the  net 
>  iWit^ttiMte  Wj  fae^'ilhalltie'efqukliy' dh^idM  between  them;  A.  and\&. 

1  A^^utiWeri^tt  tW  cotfceiii,  and  '^.,  as  #e}l  as  A^  is  liable  for  tepdrs 

dA«m^^^fifl^ib ''  ButtiftheluT^fement  between  thetn  i^  ihat  B., 
*  ]rf"(^(lAlrid^ttm'6f  ^  wbrlSn^  Ae  Hghter,  shairhave  half  her  gross 

'  e^mingSf  this  does  not  constitute  a  partnershi]^,  being  only  a  mode  of 

paying  B.  for  his  labour.    Dry  v.  Boswell,  1  Camp.  S29* 

Pp  3  4.  A 
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4.  A  fiulier  MUUiihes  a  buttaeM ;  on  his  mni«  uwau^nf  i^gc^ 
him  be  shall  have  a  share  m  k^  and  holds  hhn  ont  to  the  watU  ■ 
co-partner.  The  son  acts  as  sach  for  aereral  jaans;  bvt  -dieve  is 
never  anj  thing  settled  as  to  the  particokr  share  which  he  Ai 
Under  these  circomstances,  the  Unr  will  consider  that  Aa 
partnership  between  the  parties  themsdYea,  asweBaswitfa 
to  strangers;  but  not  that  the  son  is  entitled  to  a  moiety- of  tfie  pro- 
fiU;  and  it  will  be  referred  to  ajorjtosaj,  to  what  ahaiehe  is 
sonabKr  entitled.     Peacock  ▼•  Peacock,  2  Camp,  45. 

5.  n  persons  separately  interested  in  aliquot  parts  of  a  ah^ 
ploy  a  joint  agent,  they  are  liable  in  the  aggregate.      Plasmofe  ▼. 
Bottsfield,  I  Starkie,  296. 

6.  A.  and  B.  arc  partners  in  the  business  of  public  carrk 
a  contract  between  them.  A,  finds  horses  and  drivers  for 
stages,  and  B.  supplies  them  for  the  remaining  stages.  They 
notwithstanding  this  division  of  the  concern  b^^een  them, 
sible  for  the  misconduct  and  negligence  of  their  driven  and 
throughout  the  whole  distance.  And  it  is  no  defence  to  B.  that 
the  servant,  by  whom  the  injury  is  committed,  was  the  jpseto/ ser- 
vant of  A.y  and  hired  and  paid  by  A,  idone.  Weyland  v.  Elkaas, 
1   Holt,  *227.;  S.C.I  Starkie,  272. 

^Vbo  not.         •     7.    Tliird    persops  have  no  right  to  infer  that  two  are  genenl 

partners  from  their  appearing  as  partners  in  a  particular  tnmsacfJoa. 
'  De  Berkom  v.  Smith  and  another,  1  Esp.  N.P.C.  29. 

S.  Where  the  profits  arising  from  the  sale  of  the  cargo  are  to  he 
divided  in  certain  proportions  in  lieu  of  wages  between  the  crew, 
including  the  captain,  the  diflerent  purtaes  are  not  portiies*»  so  thai 
each  may  sue  the  captain  for  his  share.  Wilkinson  ▼•  FVasicr, 
4  Esp.  C.  182. 

9.  Where  there  was  a  stipulation  between  A.  B.  and  Cm  who  ap- 
peared to  the  world  as  co'^partners,  that  C.  should  not  participate  io 
the  profit  and  loss,  and  should  not  be  liable  as  a  partner,  beldt  that 
*  C  was  not  liable  as  such  to  those  who  had  notice  of  this  atipubtion, 

and  that  notice  to  one  member  of  a  firm  was  notice  to  the  whole 
partnership.     Alderson  v.  Pope^  1  Camp.  4<H>.  n. 

10.  If  A.  purchase  bullocks,  and  put  them  to  depasture  to  JB.*s 
ground,  it  being  agreed  •  that  the  profits  upon  a  re<4ale  above  |hc 
prime  eoi>t  should  be  equally  divided,  this  does  not  constiCirte  «fN|ft- 
nenhip  as  to  the  bullocks,  and  \ipon  a  re-^ale,  if.  may  maintw  an 
action  for  the  price  of  them  in  his  own  name*  wish  v.  SiiaUt 
1  Camp.  SSI.  n. 

11.  There  is  an  agreement  between  A,B.  and  €•»  the  prqpriclon 
of  a  stage  coach,  who  divide  the  generd  profits  of  the  ^>QllCie^^  iM^ 
they  shall  each  work  the  coach  a  stage  with  hofsesi  their  aefiipQate 
'property,  and  maintained  respectively  at  their  separete  eaipe^oe. 
Held  at  N.  P.,  that  B.  and  C.  were  jomtly  liab)ei«B  ooipawtogw  irith 
A.  for  the  price  of  hay  furnished  at  A^*b  request  for;the  U0e  dlLstbe 
jiorses  whicn  were  his  separate  propMrf,  but  were  limfi  hfr  liigi  (or 
the  purpose  of  working  the  coach  the  stage  idlotted  to.himjtiiier  the 
.asreement.  Barton  v.  Harrison,  2  Camp.  9?*OviC«vtilQd  h^tim,^m»^ 
pf  C.  P.  who  granted  a  niew  trial,  2  Taunt  49.  .  j. 

Dormsot.  1^-  A  dormant  partner  need  not  be  jomed  aa  aco»plaiolif*  I^^fc 

and  another  v.  Shaftoe,  2  Esp.  C.  468. 

13.  A  dormant  partner  is  liable  so  looff  only  as  he  shfwes  im-.tfie 
profits,  unless  it  was  known  to  the  eremtor  th^tbeWM  apiitoer 
when  due  notice  that  he  has  withdrawn- must  be  giveB.  *  Evui 
V.  Drummond,  4  Esp,  C,  89. 

14.  If 
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14.  If  several  personB  trade  under  a  pardedar  firm,  and  some  with-  When  the  act  of 
«M  th»  oeneiimnee  of  othen,  draw  bilk  under  that  firm,  all  are  ^«  iwtner 
liable  to^aa  indorsee.    Baker  v.  Cbarlton»  Peake,  8a  ^^  ^''^^  ^^ 

'\S^  One  partner  maj  bind  the  other  by  borrowing  money  in  the 
^my-  dC  iheit  trade,  even  though  he  applies  it  to  his  own  use,  siiice 
tlie  liid»iljty  of  a  contract  depends  upon  the  state  of  things  when 
ofMi<^ded«    Rothwell  v»  Humphreys  and  another,  1  Esp.  C*  406. 

)6»  Where  a  creditor  fraudulently  takes  the  partnership  acceptance 
for  his  separate  debt,  it  is  available  in  the,  hands  or  a  band  fide 
holder,  though  not  in  his  own.  Wells  v.  Mastermui  and  another, 
SEspuaTSI. 

17*  Where  one  or  two  partners,  with  the  intention  of  cheating  the 
other,  goes  to  a  shop  ana  purchases  articles  such  as  might  be  used 
im  the  partnership  business,  which  he  instantly  converts  to  his  own 
aepanite  use,  if  there  was  no  collusion  between  him  and  the  seller, 
this  is  to  be  considered  a  pa^nership  transaction,  and  the  innocent 
{lattner  is  liable  for  the  price  of  the  goods,  without  proof  of  any 
pvevsaus  dealings  between  the  parties*    Bond  v.  Gibsoii,  1  Camp*  185i 

1S«  If  A*  B.  and  C.  ara  in  partnership,  and^  A.  draws  a  promissory 
note,  by  which  he  promises  individually  to  pay  the  money,  and  which 
tie  signed  in  his  own  name  only,  but  prefixmg  to  his  signature,  **  for 
A*  C.  and  B"  this  binds  the  whole  partnership,  Lord  Galway 
V.  Matthew^  1  Camp.  40S. 

•  19*  Where  one  of  several  partners,  with  the  privity  of  the  others^ 
draws  bills  of  exchange  in  his  own  name,  upon  the  partnership  firm, 
in  favour  of  persons  who  advance  him  the  amount,  which  he  applies 
to  the  use  of  the  partnership,  although  the  partners  are  not  jointly 
Hable  on  the  bills,  they  may  be  jointly  sued  by  the  payees  for  money 
lent.     Denton  and  others  v.  Rodie  and  another,  3  Campbell,  493. 

20.  Where  A*  being  member,  of  a  partnership  connsting  of  several 
individuals  drew  a  bill  of  exchange  in  blank  in  the  partnership  firm, 
payable  to  dieir  order;  and  having  likewise  inaorsed  it  in  the 
partnenhip  firm,  delivered  it  to  a  clerk  to  be  filled  up  for  the 
use  of  the  partnership,  as  the  exigencies  of  business^  might  require, 
according  to  a  course  of  dealing  in  ether  instances ;  and  after  A»*s 
death,  and  the  surviving  partners  had  assumed  a  neiw  firm,  the  clerk 
Aled  up  the  bill,  inserting  a  date  prior  to  il.'s  death,  and  sent  it  into 
eircufaitioa:  held,  that  the  surviving  partners  were  liable  as  drawera 
of  the  bill  la  a  bond  JUte  indorseefor  value,  although  no  part  of  the 
value  eame  to  their  hands.  Usher  and  another  v.  Dauncey  and 
oiiien,  4  Campbell,  97. 

SI.  After  the  dissolution  of  partnership  between  A.  and  B.  and 
Hie  advertisement  of  it  in  the  Gazette,  A.  accepts  a  bill  bearing  date 
previous  to  the  dissolation  for  the  accommodation  of  a  third  person 
vAm  Indorsed  it  for  vahie.  B*  who  permiu  his  name  to  remain  over 
the  shop  in  the  Poultry  as  a  member  of  the  firm  till  after  the  disso- 
littiott  qH  pannershipy  and  notice  of  it,  and  indorsement  of  the  bill,  is 
liable  as  a  partner  to  a  bond  fide  holder.  Williams  and  another 
▼.  Heats  and  another,  2  Stark.  9SO. 

92.  If  a  partner  who  executes  a  charter  party  by  the  terms  of  the 

'  instrument  in  the  commencement  of  it,  promsses  to  contract  for  him^ 

self  and  his  partner  R^  A.  will  be  bound,  although  all  the  stipulations 

and  oblifffltHma  in  theremainioe  part  of  instrument  are  made  in  the 

name  of  the  said  fireighter.    'Diomas  v.  Clarke  and  Todd,  8  Starki 

451. 
'291  A*B.  and  C.  arer  part  ownera  in  a  ship.    A,  directs  B.  and 
C.  not  to  order  any  repairs  in  their  joint  names,  and  informs  them 

P  p  4  that 
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\  that  be  wiU  no  li^g<9C  .cqq^id^r  ^^iMifi.maipyng.iiwgiiM  .•  B€|ftini 

^er^  done  in  th^yjwt  iwin<<»'«pfil  $bfk  iMrecttoo^th^xapKiii  ■» 
ployed  by  J3.  and  C     Held,  tbat  ^1.  wag  joto%.  Jiafafe  >  fllwHlii 

.  24.  A  pledge  by  one  partner  of  partQei«Up'«  ptvperty  «rOI:lMMl 
.hU  copartner,  although  the  pledge  ia  jvade  without  .their  pM^  wiad 
consent,,  provided,  the  pledgee  haA  nir  notice  that  Aeprop^^rvlv 
iolnt  propeity,  and  tbece  be-.oo  fraud  in  the,  tgawactt—.  •  Bate  v. 
Jiyland,  1  (jow,  !>.  132.  .. 
vn>mwiL  ^.,  25.  A  partnership  noay  be  xsonfined  to  an  individual  conoena,  whcp 
.one  partner  ca^.only  bind  the  other  in  retation  to  it.  De.Bertom  ¥;. 
Smith,  1  E$(),  a  29-  .  ..        .  .  ^   . 

26.  Where  accreditor,  when  he  trusts  a  partner  oonteactfog  •• 
behalf  q£  the  firnvjuiows  that  he  is  acting  without  authority^  the'fimi 

'    ^    ' '       fB  not  aimwerable^   Ardea  v«  Sharpe  and  another,  ^  £ap«  Cv  JM^     < 

27.  On  a  diasoiutMiii  of  partnenwipr  the  partaeia  beoome  disliiKt 
P^r^ns,  so.  that  one  c^uonot,  without  authority,  by  iodorsiog  the  same 
c^  the^rm,  transfer  partnership,  securities  «Kialuig  befora  the^diBao* 
Iptiont  Jner  are  the  others  liable,  though  the  proceeds  are  applied  ta 
liquidation  of  the  partnership  debts*  An  authority  given  by  the  lini 
to  one  to  settle  the  partnership  aibira,  does  aot  ai^oriie  such  in^ 
^orset^ent.    Abeland^anotherv.  Sutton,  3  £sp^  C.  106. 

28.  The  bondJUe  indorsee  for  valuable  consideration  of  a  bill  ac» 
cepted  without  authority  by  one  parta^  in  name  of  Ae  fim,  can* 
pot. sue  the  firm  therein.    Williams  v.  Thomas  and  others,  6.£ipi 

'  29u  If  a  bill  of  eaccbange  is  drawn  upon  a  firm^  and  one  of -the 
partners  accepts  it  ia  his  own  name,  this  acceptance  binds  the  copart* 
nership.    Mason  v.  Ramsay,  1  Camp.  38^ 

30.  If  ^.  and  B.  are  in  partnership,  and  C.  owes  then  a  sum  of 
money  on  the  partnership  account,  a  receipt  for  this  given  by.  Am 
upon  setting  oflTa  private  debt  due  from  hiniself  to  C  wtU  he  a^baa 
to  an  action  by  A* and  B»  against  C.  for  the  debt  due  ta  thepartaaCii 
^lin;  but  if,  a&er  a  dissolution  4>f  pai^nmhip  b^ween  ^.  ansk  £^ 
ana  a  notice  in  the  Gazette  that  ail  debts  due  to  the  partnesahip  shaM. 
be  paid  to  jB.»  Am  coUusivjoly  giyea  C.  a  receipt  for  the  dehft,  dated 
anterior  to  tlie  dissolution  of  the  partnership,  the  receipt  i«,«oid,.and 
au,  action  may  atill  be  maintamed  against*  Cfor  the.  debt,  ia  l^ 
names  of  ^.  and  iBV    Henderson  v.  Wild,  2Cma^)SGi*  > 

.  31.  If  after  a  dissolution  of  .partneivhip*  imd  notice  of  this  pah4 
lishedin  the  Liondpn  Gazette,  aq^.se^t  rouncl  to  thefcustonftem^of 
the  house,  one  of  the  partners  cnrrieaoi^ithe  businosa  ^nder,  the  dhi 
firm»  and  draws  and  accepts  bilJa  ie  thal^finB*'4be^thstf  partaan  aab 
not  bound  to  ^pply.for  an  injunctj^n  ^^agaio^t  hi^  doing  iaa^  ^nia.aBa 
not  liable  upon  such  bills  to  a  person  ignorant^tf*  the'>di8|oluliteJoft 
^  partniG^sbipn  ;Neir8ome  v»  Colas,  Semop^l^**-  -^      i         ^-   .  i 

32.  AAer  the  actual  disaohttiea  fof , a'ipart»widiip. btliateo  ttl^aadi 
B.^  A.  accepts  a  bill  in  the  n#i«e  e|  tbe#parinerrittpv>  b«ftiiag  dai^ben 
fore  die  dissolution;,  an  indorsee  .who  t^Lfs  tha.biU*wMiaittQotMe  e£ 
the  dissolution,  cannot  enforce  the  bill  against  JB.  Wrightaoa 
another.  v«  Fu|lan  andandther,.  h&l;^KSIS.[       a.  u.  i     •    '«'    i  \ 

33.  One  co-partner  cannot  bind  another.by  dranring  a  biU  ia 
name  of  the  jSrm,  for  the  discharge  of  hia4|wirprii6iitc^jlebt^jiEUioalb 
the  knowl^dge^of  hisxo-partner;  and  this  defence  magfr  be jietiipbyt 
the^latter  in  an.actjou  by  the  indorsee  of  the  bill>  witbaut^  giWkig  my 
hoticG  of  his  intention  to  dispute  .Jtbc  conaidenition*  Green  t.  DeaUn 
and  others,  2  Stark.  347.. 
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tSlk  By  triringthe  iHfm9UrM& of  oae  faanet  in  lieu  of  the  |Aurt-  Pkymmt. 
■iiiihip-  moaptdBce  doe,  the  pflttnerahlp  are  Aduu-ged.    Evans  v. 
Jdtaoutond^  4 JEspw  C.  9K  v 

S5.  If  a  tradesman  haTing  furnished  a  ship^  owned  by  several  wtth 
kfatoifiieffiwynA  one  part-owner  upon  the  Tooting  of  a  sole  respon*- 
«ibili^y  as  brtakltig'liis  sepamte  bill  &r  the  amount,  the  others  are 
'ifaereDrf^disoharged,  Reed  v.  White  and  others,  5  £sp;  C.  l2Sf. 

$6%  llie  olaiDtiff  holdiag  a  biU  of  exchange  as  a  security  from  tl^^ 
partners  mer  the  dissolution  of  th€  co-partnership,  and  after  the 
bankruptcy  of  one  of  them,  takes  the  notes  of  one  <^  them  tn  a  col- 
lateral security,  without  ^  the  knowledge  of  the  Other  partners,  and 
-retains  the  original  security  in  his  hands,  this  does  not  discharge  the 
«Sher  partners,  Bedford  v.  Deekin  and  others,  ^-Staiic.  178. 
'  &7*  The  assignees  of  a  bankrupt  partner,  cantioc  recover  partner-  Banknipccj. 
ehip  eiects,  retained  by  a  third  person  under  orders  from  the  solvent 
paitoer.    Wocyl  and  another.v.  Tbwattes,  ^  Esp.  C.^i5. 

^.  After  a  secret  act  of  bankruptcy  committed  by  one  of  two  cp^ 
partners^  the  otfaar  cannot  by  an  indorsemetat  in  the  name  of  their 
^rm,  tnattfer  negotUUe  secusitii^  which  existed  before  the  act  of  .     . 

bankruptcy*    RMSsbottom  v.  Lewis,  1  Camp.  279. 

89.  A.  receivinff  a  bill  of  exchange  in  payment  for  part  of  alot  of  Righto  latarM^ 
cattle,  joind|rpurdui8ed  b^  himself  and  j8.,  indorses  tiie  bill  to,B.,  and 
B.  indones  it  over;  the  mil  is -dishonoured,  and  B.  promises  to  nay 
to  A,  half  of  the  amount,  if  he  will  take  it  up ;  AeU,  that  A^  after 
taking  it' op,  cannot  maintain  an  aetton  against  B.  whilst  Che  pitftner- 
ship  account  remains  unliquidated.  Robson  v.  Curtis,  1  Stark.  7S. 
>  40.  A.  agreed  to  supply  B.  with  a  manuscript  w^k  to  be  printed 
by  B^  the  profits  of  which  are  to  be  equally  mvided.  B.  may  tnaia* 
tain  an  action  at  law  against  A.  for  refusing  to  supply  fhe  m^nu^* 
script*  For  ^is  is  not  an  action  for  partnership  pronts,  bot  for  re- 
vising to  contnbute  the  labour  of  the  defendant  towards  the  attain- 
asent  of  profits.  It  would  be  a  good  defence  to  such  an  action  to 
ahvv  duit  die  intended  piMioati^m  was  ci  an  iliegd  nature j  but  thitf 
isvnetio  be  prenimedy  the  wsvk  itself  not  being  produced.  Gale 
and  another  v.  Leckie,  9  Stark.  107. 

'.  j4dw  Oneof  sgfoud  partners,-  as  bmwers,  transfer  the  premises  t6 
ii«^ito  buya  books,  and  o«item»tt- the  same  bosiness  there.  The  other 
psetnors  are  not  entitled  to  thepaascwiibn  of  tbe(ie'boQiks»  the  con- 
tento  of  which  do  not  relate  to  imrMtties  anterior  to  A.\  entry.- 
Dmfe  V.  Wilkmsoii  and  Spurvey,f  Stark.  97/  '-    '  ' 

^  49.  Upon  a  dissolution  of  a  partft^ship,-  und  a  mtitual  statement 
tfnd  settlement  of  accounts^  there  ts  ah  itti^iied  promise  in  latr,  bn 
the  wrt  'o(!  hiafr  mg$ixm  ^om  a'  bidance  is  found,  to  pay  his  co-* 
paatner^  and  iin  express  pMfirise^  to  pay  is  ncft  necessary.  Kackstr^ 
V.  ImbSff,  1  Holt.  S68. 

4S.  When  partners  dissolve  their  partbehAity,  ft  is  indunbeht  on  DiaolttiiBB. 
llnm  to  pobliikthedfaaaliitllinin  th(><Msette,or^ey  will  all  be  liable 
to  ttredilon  who  did  tiot  knotr  >6i  Ae  ^ffiteolution,  and  delivered  goods 
to  one  thbdrng  he  waa  -debling  with  'tU.    Gorham  v.  Thomson, 
»flake^49.^     "^      .  P 

44.  When  partners  dissolve  th^  partnership,  they  should  send 

ilice  to  all  ^^rsons  who  have  trusted  them  as  partners ;  a  notice  in 
Iha  Ooaetter  is-  ma  sufficient  to  discharge  them,  as  agaoist  those 
persans  who,ha«ve  not  seen  it.  .  Graham  v.  Hope,  Peake,  154.' 
>.45»  If  a  dissolndpn  of  partnership  is  not  made  known  in  a  suitable 
mannef,  it.'Contlnues  on  with  ^  respect  to  innocent  Ahrd  persons. 
Godfrey  v.  Tuimbull,  1  Edp.  C.  371- 

*      46.  Notice 
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46.  Notice  of  a  Hmointiaa  of  partncidiipt  as  agaiost  iU  Imtlbr- 
mer  cuslomerf,  may  be  by  theGase^e;  andaoinst  these  too^if  th^ 
take  in  that  document*  Godfrey  ▼•  Tunibml  and  another,  I E^ 
C  371. 

47.  If  a  dissolution  of  partnership  is  not  made  known  in  a  suitable 
manner,  it  continues  on  with  respect  to  innocent  third  penont.  Far^ 
kin  V.  Carruthers  and  another,  S  Esp.  C.  24& 

•  i8>  A  change  of  partners  in  a  banking  house  is  sufBcieotly  notified 
to  the  customers  of  the  house  by  a  change  in  the  printed  cheqoes. 
Barfoot  v.  Dickenson,  S  Campb.  147* 

49.  A  partnership  is  commenced  by  articles  unsealed,  in  wbicb  ii 
contained  an  agreement  for  a  co-partnership  deed,  and  such  psr(oer» 
ship  may  at  any  tiihe  be  dissolved  by  parol :  and  although  one  part- 
flisr  rd&ue  to  sign  the  deed,  when  tenoered  to  him,  he  is  not  thmy 
paeoiuded  from  recovering  a  balance  due  to  him  on  the  partnenhip 
account  in-  an  action  of  assumpsit.  Rackstraw  ▼.  Imber,  1  Hol^ 
SuB« 
in  ac-  50.  A  partner  cannot  join  in  a  suit  for  a  demand  contracted  to  the 
firm  b^ie  his  admission.  Wilford  and  another  ▼.  Wood,  .1  Esp. 
N.P.C.  182. 

51.  If  one  of  several  partners  promise  individually  to  pay  a  debt, 
im  wiU  not  be  allowed  to  shew  that  it  was  due  jointly  from  himself 
9Dd  his  cO'partners*    Murray  v.  Somerville^  2  Camp.  99  n. 

52.  A  merchant  carrying  on  trade  on  his  own  separate  sccoimt» 
introduces  into  his  firm  the  name  of  a  clerk,  who  has  no  participation 
in  profits  or  loss,  but  continues  to  receive  a  fixed  salary.  Held,  thai 
hi  an  action  on  a  bill  of  exchan^,  payable  to  the  order  of  thia  firm, 
the  derk  will  be  joined  as  a  plamtiC  Guidow  v.  Reason,  2  Cvop* 
S02. 

53.  A  father  that  holds  out  to  the  world  that  his  son  is  his  partner, 
and  who  sends  bills  and  signs  receipts  in  their  imnt  names,  in  an  ac* 
tion  brought  in  his  own  name,  is  not  precludea  from  shewing,  that 
his  son  is  not  a  partner.    Glossop  v.  Cfolman  &  others,  1  Starue,  25. 

54.  A  part-owner  of  a  vessel,  who  orders  suppliea  on  his  own  ac 
count,  witnout  mentioning  any  co-partners,  cannot  plead  inabatemapt 
that  these  are  co-partners  who  ousht  to  have  been  joined,  the  plaintiff 
being  bnorant  that  there  were  other  part-owners.  Baldney  m  ano? 
ther  V.  ilitchie,  1  Starkie,  9SS. 
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PARTY  WALL. 

F^aahj.  The  master  builder,  hot  the  owner  of  the  house,  is  liable  to  the 

penalty  mflicted  by  st.  14  Geo.  3.  c.  78.  s.  67.  Meymot  v.^Southgsl^ 
S  Esp.  C.  223. 


PATENT. 

<bU«^<^  1.  Sensible  that  if  a  patent  be  taken  for  more  of  a  machnie  tta 

Is  strictly  the  mventor^s  own  addition  or  improvement,  it  is  not  good. 
HiH  V.  Thompson,  1  Holt,  636.  '  .      .     t.ij. 

%  A.  patentee  in  the  specificatbn,  sums  up  ihe  principle  in  wbieB 
his  mtedtton  consists;  if  this  prmciple  be  not  new,  the  Pf^^J^ 
not  be  supported,  ahfaoush  it  appear,  that  the  application  of  tbe 
principle,  as  described  in  oie  specification^  is  new.    Ite  v.  Ca»>^^> 

1  Starkie,  354.  . 
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^  A  pifit^i  W  void.  1st,  If  the  q>eoificatioB  tnits  any  iagfeiieQiti  Specifieaiioa. 
vHiicIiy  thoMgh  not  necessoiy  to  the  compoaitfoA  ef  tKe  thing,  fibr 
ftbich  the  patent  m  claimea,  is  a  more  expeditious  and  beneficial 
mode  of  prpducing  the  manu&cture;  tmd,  2dly,  If,  previous  tfe^  the 
patent  being  granted,  the  article  has  been  puoHdy  vended  (though 
only  four  months)  by  the  patentee  himself.  Wood  and  Son  v.  Ziai-» 
mer  and  another,  1  Holt,  58. 

4-  SemiUi  that  a  patent  should  be  a  general  index  to  the  speeifi- 
cation,  and  state  in  substance  and  outline  what  is  thereafter  set  out 
in  circumstance^  and  detail  in  the  specification.  Hill  v.  Thompson* 
1  Holt,  636. 

5«  In  the  specification  of  a  patent  for  an  improved  instvument,  k  is 
essential  to  point  out  precisely  what  is.  new  ana  what  is  old ;  aa4  it  >is 
not  sufficient  to  give  a  general  description  of  the  coostructioii  of  tiM 
iliistrument,  without  mi£ing  such  distmction,  althoogh  a  plate  it  an* 
nexed,  containing  a  detached  and  separate  representation  4»f  the  paiAa 
in  which  the  improvement  consists.  Macfarlane  v.  Price,  1  Stmlie, 
199. 

6.  A  jmtent  of  an  improved  mode  of  lighting  cities,  t«Mms,  and 
villages,  is  not  supported  by  a  specification  describing  an  improved 
lamp.    Lord  Cochrane  v.  Jmethurst,  1  Starkie,  805. 

7.  A  brush  differing  from  a  common  one  in  no  other  respect  than 
in  the  circumstance  that  the  hairs  or  bristles  are  purposely  made«f 
unequal  lengths,  is  improperly  described  in  a  patent  tor  a  new  iaten* 
tion,  as  a  tapering  brush.    Rex  v.  Metcalf,  2  Starkie,  849. 

^  8.  A  patent,,  dated  the  10th  of  May,  contained  a  proviso  that  a  spe* 
cification  should  be  enrolled  within  one  calendar  month  next,  tmd  im- 
me4iately  after  the  date  thereof.  The  specification  was  inroHed  on 
the  10th  of  June  following.  Held,  that  the  month  did  not  begin  Co 
run  till  the  day  after  the  date  of  the  patent,  and  that  the  specifica* 
tion  was  in  time.    Watson  v.  Pears,  2  Camp.  894s 


PAWNBROKER. 


One  employed  to  seQ  goods  by  commission  pawns  them;  the  BsdcmpiieB bj 
owners  of  the  goods  may  maintain  trover  a^amst  the  pawnbroker,  ^  ^*^  owbciv 
after  a  demand  and  refusal,  although  the  duphcate  has  not  been  ten- 
dered according  to  the  statute  39  &  40  Geo.  3.  c.  99.  s.  5.    Peet  and 
another  v.  Baxter,  1  Starkie,  472. 


PAYMENT. 

1.  Where  a  debtor  pays  money  to  his  creditor,  who  was  in  this  case  Apprapriaaion 
a  banker,  without  a  specific  iqppropriation,  the  creditor  may  apply  it  ^ 

in  payment  of  hia  debt.    Haouiiersley  and  another  v.  Knowlys,  2  fiqp» 
C  o6o. 

2.  A.  having  a  legd  claim  against  A,  on  b3b  of  exchange  ac- 
cepted br  J9.,  and  havii^^  also  possession  of  a  deed  of  mortgage^ 
executed  by  J3.  to  a  third  person,  of  which  he  might  compel  an  As* 
^;nment,  in  equity  B*  pays  mon^  to  A*  on  account*  without  prqu- 
mce  to  hii  claim  en  any  securities.  The  law  applies  the  payment  to 
the  taiUs  of  exchange.    Birch  and  another  v*  Tebbutt»  8  Starlu  74. 

3.  Security  haying  been  gtven  1^  a  surety  for  goedi  to  be  aufiflied 

le 
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td  lih  principal,  and  not  ia  renect  of  a  previoualy  eziitisn^  dd>t, 
goodM  are  subsequently  suppliea,  and  payments  are  firaa  Um  ^ 
time  made  by  the  principal,  in  respect  of  some  of  which  discoimt  is 
alldwM  for  prompt  payment,  it  is  to  be  inferred  in  fistTeurof^ 
sorely,  that  all  these  payments  were  intended  in  liquidation  of  tk 
latter  account.  Marryatt'^  v.  White*  2  Stark.  101  • 
Caaatpnnuid-  4'.  IVhere  by  the  custom  of  trade  the  money  for  bills  (|iyoi  is  psT* 
iDg  of. '        '     Me  dt  a  future  day,  and  in  the  interim  the  payee,  or  his  agent  wbo 

ptocured  them,  becomes  insolvent,  the  drawer  may  counteraiand 
payment,  though  Uie  agent  had  the  money  in  -his  bands.  IVgetde 
BrM  V.  Forbes  and  another,  1  Esp.  N.  P.  C.  117. 
'  $.  if.  accepts  a  bill,  made  payable  at  the  house  of  the  defendants, 
vffiffUi  is  indorsed  to  the  plainti&,  who  discount  it«  The  hill  is  ore- 
9M±A  to  the  defendants,  when  due,  and  dishonoured.  .Two  oayi 
afterwards  the  money  to  take  up  the  bill  is  remitted  to  defeodaotii 
ai6d  tftey  are  Requested  to  follow  it,  in  whosoever  hands  it  maybe. 
Ttey  tender  the  money  to  the  plaintift,  who  had  sent  back  the  Vi\, 
the  day  before,  to  the  drawers.  Meantime  the  defendants  recme 
w^waet  fh)m  a  ho\ise  j[to  which  the  letter  inclosing  the  remittaoce 
iMbffed  them  for  advice)  to  hold  the  money  to  mt  credit  of  that 
botxse,  as  they  had,  by  the  desire  of  A.  the  acceptor,  advanced  Urn 
to  ^t  amount  of  the  money  then  in  the  defendant's  handa,  foe  the 
purpose  of  taking  up  the  biil.  Held,  that  this  waa  a  sufficient  coqa* 
t^fmand  of  the  money  on  the  part  of  A. ;  and  that  the  defeodaots 
were  not  liable  to  an  action  for  money  had  and  received,  brought  by 
the  plaintiffs,  on  their  again  getting  back  the  bill  into  their  posses- 
sion. Stewart  and  another  v.  Fry  and  another,  1  Holt,  372. 
if.  6.  A  payment  made  under  a  threat  to  distrain,  but  to  which.the 
party  knows  that  the  payee  is  not  entitled,  cannot  be  recovered 
fmck  or  set  off.    Knibbs  v.  Hall,  1  Esp.  N.  P.  C.  84. 

7«  If  a  party  pinF  mon^  demanded  on  a  claim  which  he  knows  to 
be  unfounded,  and  for  which  he  is  sued,  he  cannot  recover  it  back, 
though  he  declared  at  the  time  that  he  would  bring  an  action  for  it* 
Brown  v.  M^Kinally,  1  Esp.CvS??.. 

8.  ^here  money  has  been  paid  under  compulsion  of  li^;fl  process, 
wfaibh  is  afberwards  discovered  i[iot  to  have  been  due,  it  capaotbe 
recovered  back,  Mkrio^  v.  Hampton,  2  Esp.  C.  5i6;  S,  C..7. 
T,R.  269: 

'9.  Money  paid  Voluntarily,  and  not  throurii  mistake  or  compul- 
sion, cannot  be  recovered  back.  Cartwright  v.  Rowley,  2  Esp-  C7SS. 
V     10.  Where  money  ha^  been  pi|id  as  the  consideiation  of  a  P'^^ 
'    '  wW<^  the.  party  h^  fadt  the  power  pf  performing,  it  may  be.recp)(cr» 
,/b&k-.  -'Richards  v.Bossett,  S  Esp.  C^,  102. 

11.  Money  obtained  by  extortion  may  be  recovered  back,  though 
the  defendant  has  by  (he  extortion  inciured  a  penalty;  hence  in  debt 
ununst  a  sherirs  officer,  under  statute  82  6eo.  2.  c  4S.  if  the  plam- 
tuTs  evidence  on  the  special  coqi^llN^eficient,  he  may  recover  we 
excess  beyond  the  lawful  fee  under  tbst,  for  money  ha4  and^^^^* 
:  ]>rdi  ti  Simpsdiv  SEsp^'C* im^  i  •    ••"••  '^  ^  -'^-' '"^^^'"^  ''f ^  ' 

bl&cJdQ»f^  vofamtacy  ^fM^  mm^a'^AiaMi'mf^  9^; 
covered  back.  Dawson  v.  Remnant,  6  Esp.  CvM.  r'FfflUun  ^w^f 
Id.  26.  n. 

id.  Money  paid  under  a  mistake  of  fact  known  to  theperaonto 
irhom  it  is  paid,  may  be  recovered  back;  thus,  money  plud  by  the 
father  of  a  bastard  child,  under  an  order  of  filiation,  as  for  ex^^ 
wjtu^ infact  were  not,  nor  could  be  mcivnred  by  die  papsh.  Hodg* 
•on  V.  MTilliams,  6  Esp.  C.29. 

^  U.If 
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14.  If  an  insurance  broker,  when  a  loss  (iappLens'upon  a.poKc]r* 
whiclv  Ite  h^  efftcteil,  pays  the  assured  the  ftilt  ambuot  of  the  mone^ 
subscribed*  be  cannot  recover  back  any  part  of  it^  uppu  the  grpund 
th)at  Mf((yTie  th^  loss  happened,  one  of  the  underwriters  upon  die. 
pdBcj  had' become  insolvent,  ahd  thtit  he  was  not  aware  of  tnis  &f^ 
wh^n  he  paM  the  money.    Eagar  v.  BeunsteadL  1  Camp.  4X1.  .] 

15.  A,  pays  a  sum  of  money  into  a  banker's  for  a  specific  purpof^;  ^^^I^^'IPI  -^  :i 
Ae  bahker's  clerk,  by  mistake,  pays  this  money  to  B,.  who  has  Jiiir.  ■■■"*''™"|?'oii. 
right  to  it.    Held,  that  Ap  cannot  maintain  an  action  i^ainst  J&.  ,t^> 

recover  it  back.    Rogers  v.  Slelly,  2  Camp.  123.  •..••/ 

16.  If  goods  are  delivered  generally  of  the  sort  ordered«'.tiep|(&^' 
cannot  be  recovered  back  in  an  action  for  money  had  and  receii^ 
as  upon  a  failure  of  consideration,  however  baa  their  qualif^.m^T 
be,  and  although  they  are  quite  unfit  for  use.    Fortune  y^  Lingha^i 

2  Camp.  416.  •    •    /  ^'^: 

17.  xhe  plaintiff  having  paid  an  attorney  the  amount  of  hisjbi)!,^ 
caimot,  alVer  a  reduction  of  the  bill  by  taxation,  recover  the  diffiM^ 
ence.    Gower  v.  Pokin,  2  Stark.  85. 

18.  Where  money  is  advanced  to  il.  as  the  manager  of  an  iiistitu*'* 
tioii,  for  the  purpose  of  purchasing  shares  therein*  ieuid  there  is  no. 
proof  of  a  misapplication  of  the  .money  by  him,  the  person  advanciqg, 
It  cannot  recoter  it  back  ^om  A,  on  me  failure  of  the  institutioii, . 
To  enable  the  person  advapcing  to  recover  from  A*^  he  B»uflt  4u)w 
either  fraud  in  the  receipt  of  the  money,  or  a  ,misapplicatiioii  of  ,il,. 
Ubyd  V.  Sandilands,  l6ow.  p.lS. 

19.  A  post  dated  cheque  is  <hrawn  upon  a  banker;  but  ^n, the  dqr 
on  which  it  purports  to  have  been  orawn,  the  maker  infjaons  tb^ . 

holder  that  the  banker  has  no  funds  to  meet  the  cheque*  and  cir-       .   .  ;. 

cumstances  are  disclosed  to  the  holder,  from  which  he  must  inier,tli^e 

probable  insolvencnr  of  the  maker.    The  holder,,  however,  pijas^t^ 

the  cheque  to  the  banker,  and  obtains  payment  of  it;  but  ne  does 

not  communicate  to  the  banker,  (who  is  wholly  ignorant  of  all  tb^ 

cifcnmstances)  what  had   fallen  within  his  knowledge.      (tuart^ 

whether,  under  these  circumstances,  the  holder  can  retajtfi,the^ppejr 

against  the  banker,  who  made  the  payment  under  an  jgnQfyt^ce  ix 

the  real  circumstances  of  the  case?    Afterwards  decided  J^y  th^ 

court  that  he  could  not  retain  it.    Martin  v.  IVi<y^an,  1  Gpvi^  Pr^Ij^S* 

20.  If  the  consignee,  to  get  his  goods  delivered  to  him,  p^y  moret^ 
than  the  net  weiglb  amounts  to,  ha  may  recover  back  the  surplus  in' 
an  a<^tion  for  money  had  and  received.     G^raldes.  y.  PonisqiL^ 

ittoit,s46.  •'  •-■  •'    ■"•:^..    :::^^T^ 

^1.  payment  of  the  demand  afker  w^t  sued  oUt^  is  no  *toy  *f  PJ^.^  JSiJ!??^  *^' 
ceedkigs,  unless  the  costs  are  likewise  paid,  Tbn^  y.  JPowdl,  6  %]L  ^5Sif*^ 

fm  tM»  ...  /  t 

I  *  ■  .■  ■     ■  I  I     <■  — 

A  peer  defendant  in  a  criminal  prpa^cQtiinH.it  QOt  antifled  to  <i|  ^  FibflsgsioC 
covered  ia.coun^ or, have,  a^plaoft  signed  lo.  him»    Rex  v.  Lord 
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PENAL  ACTION. 

In  a  penal  action  the  plaintiff  is  at  liberty  to  show  the  action  com- 
menced within  a  year,  as  well  after  as  before  the  objectioa>  thtt  it 
does  not  appear  on  the  record  is  made.  Maugham  qui  tarn  ▼.  Walker, 
Peake,  164. 


PENALTY. 

Liqnidattd  Whcrc  a  pmon  binds  hinsdf  in  an  agreamenl  tt  pay  a  fvtn 

anai  of  money  in  case  of  a  breach  of  tlMtecnsof  it  oahispsit,sBdk 
is  cberoin  stated  **  Aat  thesum  mcationedis  tabe  consideiediiHqm- 
dated  damages/'  iemble^  that  in  an  action  npon  the  i^^reemeat,  tbsjaiy 
arebouadto^pTe  the  plaintilf  the  whole  money}  and thst  socb susi is 
floft  to  be  considered  as  apenidty,  but  as  dannq^et  aseeiiiainedbsimfli 
the  parties.    Barton  v.  Glover,  1  Holt,  4S. 


PERJURY. 

Whu  is.  1.  If  an  answer  to  a  biM  filed  by  A.  fer  redemption  of  bndi  n* 

•signed  to  Mm  by  A,  the  defendant  swear  that  lie  had  notice  of  Ae 
assignment,  and  therefore  insists  on  tiakmg  another  bondcfebtdDe 
ftom  jB.  to  his-  mortgage,  this  is  a  materifd  fact  on  whieh  pojtn; 
may  bo  asnsiiod*    Rex  ▼.  Pepys,  Peake,  138. 

2.  Ask  indiotmont  for  peijory  cannot  be  supported  iitef  die  truA 
or  falsehood  of  the  fiKst  sworn  to  depends  upon  the  centtroctioD  tf 
n  deed.    Bte  ▼•  Cre^igny,  1  £».  CX  ^6. 

Sb  An  answer  on  oath  (to  a  biii  in  equity),  diough  ufiftofeA]  o- 
tidedi  oonsdtuteSp  if  false,  the  crime  of  perjury.  Rex  r.  Roper, 
I  Starkie»  Ml. 

4.  If  a  witness  who  is  a  ScfUttA  covenanter  be  sworn  on  tiie  tots* 
ment,  and  afterwards  at  Ae  desire  of  the  counsel  aocordiofftoibe 
ceremony  of  his  own  country,  he  may  be  in^cted  as  havtug  >*oni 
^n  thn  l%stament4    Rex  v.  M^Garther,  Peake,  155( 
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PILOT- 


IMtt^r  ^  A  pibt  who  has  the  steering  of  a  ship  is  liable  to  an  actioa  for  ui 

injury  dbne  by  "his  personal  misconduct,  although  a  supenor  officer 


is  on  board.    Stort  v.  Clements,  Peake,  107. 


POOR* 

Qhe  who  occupies  a  house  as  surveyor  to  the  navifation  of  toe 
river  Lee^  under  tlie  trustees  of  that  river,  held  to  be  liable  forpoori 
rates,  although  by  act  of  parliament  the  tolls,  kc.  are  exemptf^ 
from  being  rated,  and  although  the .  trustees  have  no  benefiolfl^' 
terest,  but  act  for  the  public.  i     v.  Armstrong  and  etber^ 

2  Starkie,  543. 

POST. 
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POST. 


A  person  remitting  money  by  the  post  should  deliver  the  letter  at  Remittaan  ligr. 
the  general  post-office,  or  a  receiving-house  iqppointed  bv  that  offic^ 
and  not  to  a  bell-man  in  the  street.    Hawkins  v.  Rutt,  Peake,  186. 


POWER. 

An  estate  is  settled  to  the  use  of  such  person^  &e.  aa  J.  B^  shall  Extn^lppiot 
by  any  writing,  &c*  signed,  sealed,  and  delivered  by  him  in  the  pt»» 
sence  of  two  or  more  witnesses  direct,  limit,  or  appojat.  J»  B.  majr 
execute  this  power  by  hia  will,  signed,  sealed,  and  delivered  in  tat 
presence  of  tnree  witnesses.  Doe  ex  dtm.  Delegal  and  others,  v. 
Hottowqr,  1  Starkie,  iSl. 


PRINCIPAL  AND  AGENT. 


1.  Merchants  in  London  receive  from  a  mere  stranger  residing  ReUalde  of. 
abroad  a  bill  of  laduig  of  certain  goods  ia  a  letter  reqaesliog  then  to 

effect  isMuraacAk  The^  declining  to  do  businosa  for  the  oan^B^^^^ 
but  acting  bond  fide  with  a  view  to  his  interest,  indorse  tfio  wl  of 
laditaf^  toafiiendef  his,  who  receives  the  goods,  and  atonwaids 
ftib  with  the  proceeds  io  his  hands.  Held,  that  the  metcfaanta,  1^ 
indorsing  the  bill  of  ladings  were  liable  to  the  consigner  for  the 
iiaqount..    Gorlett  v.  Gordon  and  anotfier,  5  Camp.  472. 

2.  If  an  agent  advise  his  principals  totnist  one  who  has  been  km  Idmiity  ot 
presented  to  him  by  another  as  a  man  of  credit^,  who  trust  him  ao 
CQidingLy,  they  cannot  sue  d»  author  of  the  repsoaantation,  if  the 

a^nt  anew  at  the  time  that  it  was  false.  Cowea  and  another  ^ 
Simpsont  1  Esp.  C.29a 

3.  Wheie  colonial  produce  ia  sold  throng  the  iiiterfention  of  a  CoamiiMion. 
broker,.by'tiM  nsaae  of  trode  in  London  (which  was  held' to  be  vaiM)^ 

he  is  entiued  in  all  instances,  (if  there  be  no  expresst  stipnlatidn  to 
the  contrary),  to  half  pes' cent,  commission  from  the  purchaser,  as 
well  as  from  the.  sdler.  Eielie  v.  Meyer»  SCaoap.  412.. 
.  4.  B^  the  usage  of  trade  in  London^  a  broker  who.  acts  aa  such  in 
chartennga  ship  to  the  BaUcf  is. entitled  to  a  connnisaion^of  5  per 
cent,  li^on  the  amount  of  the  fieiofat.    Cohen  v;.  Pagat^  4  Camp.^  M* 

5..  A  &ctor  who  has  been  guuty  of  gross  misconduct  iii  selling 
the  goods  of  his.prihcipalf  ia  not  entitled  to  deduct  for  oommissiDn  in 
an.actieoii  for  money  had  and  received  to  the  use  of  hia  prindpaL 
White  Yj  Chapman,  1  Stackie,  118. 

6.  A  broker  who  procunes.  a  chaotBr  party  fi»r  a.  vessel  to  jRto 
Jantfro,  where  a  gross  sum  is  to  be  paid  for  the  voyage  out  a^d 
home»  ia  entitled  on.  a  qiuadum.  meruit  to  5  percent,  on  the  gross 
sum*  although;  die  payjmaga  ofi  part  be*  contingent)  on  the  aitivali  of 
tim-  vessel  home.  BobeM  aodiotoera  v.  Jack8Qn«ndothei^  2  Starkie^ 
2251 

7«  Commission  of  5  per  cent,  on  the  sum  laid:  out  allowied:  to  a 
inr^oA  on)  M^fumtUM  memiii  Ghapmui  and '  othem  v."  De  Tascet, 
2fitarkie».294. 

.  8^  U  Ai,  baa  been^iv  the  habit  o0  subscribing  &'a  nane^  with*,  his  Agnfi*  sntho^ 

consent  ritjr. 
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consent  to  polideS)  an  authority  for  future  sabscriptioos  will  br 
taken  for  granted.    Neal  v.  Erving,  1  Esp.  N.  P.  €. 

9.  If  a  broker  is  employed  to  make  one  particular  purchase  of 
goods  of  a  certain  description  and  price,  the  piincipai  will  not  be 
bound  bv  his  contract  if  the  broker  departs  irom  bis  instmetiofis  kr 
either  of  those  particulars.  Seciu/in  the  cases  of  a  factor  or  general 
broker.    East  India  Company  v.  Hensley,  1  Esp.  N.  P.  C.  112. 

10.  Under  deputation,  all  reasonable  powers  necessary  to  attain 
the  end  in  view,  may  be  presumed  to  have  been  given ;  therefore  one 
against  whom  an  award  has  been  made  by  employing  an  attorney 
**  to  do  what  is  needful  in  the  business,*'  authorizes  his  taking  an^ 
steps  necessary  to  carry  the  award  into  execution.  Dawson  ▼•  Sir 
Rooert  Lawley,  4  Esp.  C.  65. 

11.  An  agent  with  discretionary  powers  to  exceed  the  price 
named  by  his  principal,  binds  the  principal  by  so  doing.  Ifiocs  v. 
Hawkin,  4Esp.€.  114. 

12.  To  affect  an  employer  with  a  warranty  madq  by  his  agent  on 
a  sale,  it  must  be  made  at  the  time  of  the  sale.  Helyear  v.  Hawke, 
5  Esp.  C.  72. 

15.  If  a  master  entrusts  his  servant  to  sell  a  horse,  and  gives  no  di- 
rections respecting  the  warranty,  he  is  bound  by  the  warranty  of  the 
servant.    Helyear  v.  Hawke,  5  Esp.  C.  75. 

14.  An  agent  proved  to  have  auuiority  to  sign  a  policy,  willbe  pee- 
sumed  to  have  authority  to  adjust  it.  Bicharoson  v.  Andenon, 
1  Camp.  48.  n. 

'  15.  An  agent  employed  ^enerall^  to  do  any  act,  u  isuthoiiaed  to 
do  it  onlv  in  the  usual  way  of  business.  Therefore  as  stock  ia  sold 
usually,  tot  ready  money  only,  a  broker  employed  to  sdl  stock  can* 
not  sell  it  upon  credit,  witdiotit  a  special  authority,  altfaou^b^acsio^ 
borndfide^  and  with  a  view  to  the  benefit  of  his  principal.  i^^llaKire 
V.  Sims,  1  Camp.  258. 

16.  A  servant  employed  to  sell  a  horse  and  receive  the  price^  haa 
an  implied  authority  to  warrant  the  horse  to  be  sound;  sod  in  an 
action  upon  the  warranty,  it  is  enough  to  prove  that  it  was  given  by 
the  servant,  without  calling  him,  or  shewing  that  he  had  any  special 
authority  for  that  purpose.    Alexander  v.  Gibson,  2  Camp.  555. 

ly  .  17.  An  agent  who  underwrites  and  settles  losses  for  another,  has 
an  implied  authority  from  him  to  refer  a  dispute  about  a  loas  to  ar» 
bitration.    Goodson  and  another  v.  Brooke,  4  Camp.  163. 

f  18.  Held  to  be  a  lawful  usage  in  the  IrUi  provision  trade,  that  a 

^neral:  authority  to  a  broker  to  sdl  expires  with  the  day  on  which  il 
IS  given,  and  that  a  contract  for.  the  sale  of  goods  afterwards  eateced 
into  by  the  broker,  is  not  binding  on  the  principal.  Dickinaon  v» 
lilwafi  and  another,  4  Campbell,  279. ;  S.  C  1  Starkie,  128. 

19.  A  promise  made  by  tne  book-keeper  of  a  carrier  at  the  ofioew 
to  make  compensation  for  the  loss  of  a  parody  is  not  binding  upoe  tba 
ciUrrier,  unless  the  book-keeper  be  shown  to  be  his  gencfat  i|g«Bt. 
Olive  V.  James,  2  Stark.  181. 

20l  It  is  not  necessary  that  a  brdcer  should  insert  the  Bame  of  his 
prindpaly  in  a  contract  which  he  makes  ibr  him.  It  is  auffident^  iff 
upon  demand  of  his  contract4>ook,  he  be  reftc^  to  .moduce  it»  and 
the  name  of  his  prindpal  be  recorded  there.  SLemole  and  others  v. 
AtUns  and  another,  1  Hdt,  427. 

21.  The  ^course  of  dealing  between  the  principal  and  the  broker 
may  authorise  the  latter  to  make  contracts  ror  the  prindpdf  in  hii 
(the  brdcer*s)  own  name,  which  will  bind  the  prindpal  to  a^perfiMon* 
ance.    Kemble  and  others  v.  Atkins  and  a»Hher»  1  Holt,  427* 

22.  Although 


all  delivered,  and  before fmy  part  of  thiembe pud^r,  4jie  pttrobas^be  V^ 
ipforiped.  tbat  .they  belonged,  to  a  ihkd  penoi)  r.in  ^Ba  action  by  the 
tetter  for  tfab  .price  of  tbem^.the  purichaBer  caaoot  set  ^ff  ad«b^.du% 
tp  hrm.fr9iu  the  factor*  Moor^CL  v«  ClenteatftOB,  5^  Camp*  %••  *  ^  j 
I  '.23.  If  gQods  be  Bold  by  a  broker  without  di8c)QeiBg.hL9  prip^ipalt 
the  pmnchaaer  is  justified  in  paying  him  .in  a  di&cent  mannei;  .fresoi 
that  stipulated  for  by  the  terms  of  ue  contract.    AlUer^  where  the 

frincipal  is  disclosed,  at  the  time  pf  sale*    Blackbura  Vf  Spb^lefk; 
.  Camp. 343. .  !  .;.,....., 

.  .j{4.  ThQ' circumstance  of  persons  selling. gpods  bfiog  de9aribi?4  *^^ 
di^  catalogue  of  sale  as  sworn  brokers,  ia  not  sufficient  i^oMca  |o  ^% 
putcha^r  th|it  they  are  only  agents,  to  prevent  him  firam,d^^U^f 
with  them  i^.prinf^ipala.    Blackburn  v.  Schdes,  8  .Camp*  34^     :  v 
.  .25.  Payn^nt  to.  the  agent,  is  payment  to  the.DDnQipHl^  fso  ail  Ftaymentto 
to  charge  him   with  the  receipt.     Matthews  v.  iiHay4<MKi  ^  £<>¥k  "fl^^ 
C.  510.  ... 

^.  JEfan  agent  employed  to  sell*  receive  jpart  odojv  of  tJ^e  priee» 
the  principal  cannot  sue  for  it  till  the  transaction  is  closed,  -unlesa  it 
be  tnrough  the  a«eixt*8  fault  that  the  whole  haa  npt  been  oblyuiied ; 
^mce  otherwise  there  might  be  many  actions  brought  where  a  #iagl4 . 
right  only'existed.    Vorden  v«  Parker,  2  Esp.  C.  710* 

27.  If  ffoods  be  bought  by  a  broker,  the  principal  ia  liable  to  .the 
vendor  if  called  upon  when  pajrment  becomes  due ;  although  he  has 

Sreviously  paid  the  price  of  the  goods  to  the  broker.  Sea^^  if  the 
ay  ofpayment.be  alloFcd  to  pass,  by,  without  any  demaud  being 
made  upon  the  principals  Heymer  y«  Seuvercropp,  ]  Camp,  109«i 
180.  c; 

.  28.  Jf  the  o^ner  of  goods  allow  the  broker^  through  whom  he  sella 
Aem,  to  sell  them  as  a  principal,  the  purchaser  of  goods  so  Wl4f  i* 
discharged  by  payment  to  the  broker  m  any  way  which  would,  have 
heep,  sufficieiit,  had  he  been,  the  real  .ow^er.  Coiates...v.  X^enris, 
f  Camp,  444.    *  \  .... 

*^]^  A  tenfder  of  money  to  ao  agent  authorized  to  receive  pav- 
ifHSni,  \s  a  good  tender  to  the  cr^tor  )iimself.    Ggodland  v3levit^< 

icamji-m-  .    :.  •'   .  • 

30.  A  payment  by  the  vendee,  of  goods  to  the  broker,  b.^ood,  if       .     .     .  '. 
ifhe  mbfre  0f  the  principal  be  not  disclosed,  although  the  vendee  knows 
that  tfa^  tihroke;*  sells  ,f|^r  some, unknown  principaL «  Campbell  and 
another  v^  Hassetand  another,  1  jStarkie,  233» 
^'.9I«  And  It  make^  po  dffTetence^n  st^cli'c^e,  .Fhe{|\er  er,  noj;^  the 
li^ok^' act  under  a  £^e/ cr^^eri;  commission.    Ibid.      ... 
''S^.'fiut  a  payment  in  sucU  caise  would  not  be  good  if  {t  varied 
ft^itttlfe'ori^inalterma  of  th^  contmcl.    And  evidence  of  a  pustoui 
to  tl^t  eSeni^M  not  admissft)fe.  J[b(d. 

«'^33. ' Ahd  ilve  terms  beipj^  a  bill  at  four  montha,  two  and  alialf  dis- 
mkHWif  HhOitttitfiiefy  W6thpt!}n  fourteen  days ;  a  payment  by  bill 
tgiVOPM^^i^ui&^anS  and  t' half  discount,,  is,  ho  payment  as 
It  t|^||^">{pip^»  ^^^^  he^^^  no. demand  till  alter  the  eX" 
iirSPfte  unm^tfrbi'i^ltt  '  ibid.  *'  ' 
^  .L' :ff ;  ih  enibHkf  ^liy  V.  im4  Co.  as  their  broker ;  he  selll  jroods, 
tflg^bftj||^<$rty'bf  Ui  b  in  the  London  Docks,  to  C.,  and 

dfa#{i^tt  biH 'M'Hextnangein  kis  won  n^me,  wMclf  C. 


» », 


accepts  for  the 


amqunt,  ai^d  pavf •    .^.becomes  a  bankrupt ;  JS.  ^nd  Co.  disavow  iiie 
iflt^lfapdifir^  atia  "SBi  tkti^  CI  (at  payment ;  C.  refuses  t6  pay,  alle^- 
iiJ^tH^bli^fe^MFilready  paid  the.  btokeri  ami  king's  trover  Ibr  the  ^ 
•%»&''¥.'*  ^'  ^^'^  M  '•         'Q  h,  -'^^  goods 
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PRINCIPAL  AND  AGENT.      [Nist  Pairs 


Deputy. 


Action  by 
agent. 


Agent*t  rights 
ag«iost  princU 

Ml. 


Agrat*ft  liahili- 
ty  to  principal. 


Agent*!  lydiilU 
ty  to  third  per- 


goods  against  B.  and  Co^  and  the  treasurcf  of  the  LomUm  DoAs* 
Heldy  that  inasmuch  as  J?,  and  Co.  had  sufEsred  their  broker,  upon 
^ome  occasionsj  to  dravr  bills  in  his  own  name,  without  mention  of  them 
as  his  principals^  they  were  botmd  by  the  payment  which  had  been 
made  to  him  by  C  in  the  present  case:  that  the  action  will  lay 
against  B.  ana  Co.,  but  that  the  treasurer  was  entitled  to  an 
acquittal.  Townsend  and  others  ▼•  Inglis  and  others,  1  Holt, 
278. 

35*  A  demand  of  rent  by  the  agent  of  a  bailiff  appointed  to  destrain 
is  null ;  therefore  proof  of  such  demand  will  not  support  a  replication 
of  a  subsequent  demand  and  refusal  to  a  plea  of  tender  in  replevin. 
Fimin  ▼•  Grevilli  6  Esp.  C.  95. 

S6.  If  goods  be  delivered  to  i4.f  to  be  sold  by  him  tn  a  particiriar 
place,  although  he  be  unable  to  sell  them  there,  he  has  no  right  to 
send  them  elsewhere,  under  the  care  of  another  person  in  searoi  of  a 
market.  Catlin  v.  Bell,  4  Camp.  183. 

.  S7.  A  broker  who  sells  to  pay  himself  his  advances  on  the  proper* 
ty  by  order  of  the  principal,  may  sue  the  vendee  on  the  contract, 
notwithstanding  the  subsequent  bankruptcy  of  the  principal,  and 
though  the  sale  note  describe  the  property  as  belonging  to  the 
principal ;  he  may  also  declare  generally  as  on  a  sale  by  Mmself. 
Atkyns  and  another  v.  Amber,  8  Esp.  C.  493. 

38.  A  peraon  who  ships  goods  in  an  English  poft,  as  the  agent  of 
the  owner  of  the  goods  resident  abroad,  and  pays  the  freight  fat 
them,  may  maintain  an  action  in  his  own  name  for  not  ddivering  them 
according  to  the  bill  of  ladibg.    Joseph  and  othors  v.  Knox,  3  Camp. 

39.  It  seems  that  an  agent  may  withhold  the  goods  of  his  principal 
by  proving  a  dear  title  in  a  third  person.  Ladough  v.  Toule^  5  Esp. 
C.  114. 

^  40.  Where  a  factor  upon  selling  goods  takes  a  security  payable  to 
himself  from  the  purchaser,  and  gives  his  own  security  to  the  prind- 
pal  for  the  net  proceeds,  mthout  disdosing  the  name  of  the  pur- 
chaser; if  the  latter  become  insolvent  before  payii^  his  security, 
the  factor  cannot  compel  the  prindpal  to  reifund  the  money  reodved 
by  him  as  the  price  or  the  goods.  Simpson  and  anoUier  v.  Swan, 
3  Camp.  291. 

41.  Where  an  agent  receives  a  remittairce  for  his  pripdpal,  he  is 
not  liable  to  pay  mterest  thereon,  unless  he  make  use  cf  it.  Rogers 
V.  Boehen  and  others,  2  Esp.  C.  TO4. 

4£.  If  bankers  pay  a  cancelled  cheque  drawn  by  a  customer,  under 
circumstances  which  ought  to  have  exdted  their  suspidon,  and  in* 
duced  them  to  make  enquiries  before  paying  it,  they  cannot  take 
credit  for  the  amount.    Scholey  v.  Ramsbottom,  2  Camp.  485. 

43.^  Where  a  man  is  known  to  act  merely  as  an  agent,  where  the 
principal  is  known,  and  there  is  no  express  engagement  by  the  agent, 
nor  ctrcmnstances  whence  it  may  be  inferred  uut  the  credit  is  given 
to  him,  the  rule  is.  that  the  agent,  though  the  pcfrson  immediatdy 
making  the  contract,  is  not  personally  liable^  Owen  v.Oooch,2£Bp. 
C.  567. 

44.  Hough  in  general  the  title  of  the  principal  cannot  be  tried  b 
enaction  against  me  agent,  yet  by  persisting  aher  notice  the  Agent 
makes  himself  quasi  a  pritfdpai.     Hardacre  v.  Stewart,  5  Esp. 

XJm    lfl3. 

45.  If  an  agent  appointed  to  recdve  money  i^iree  with  his  prind- 
pal to  pay  it  when  received,  to  a  third  persoD,.the  latter  may  on  re- 
ceipt sue  the  agent.    Stevens  V.  Hill,  5  Esp.  C.  247. 

46.  In 
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46.  In  an  exteoiive  buainesfl  it  is  known  that  soinetim^  the  princi- 
pal does  not  appear>  but  it  is  otherwise  in  small  concerns ;  in  the  for- 
mer  therefore  an  agent  who  conducts  the  trade  is  not  liable  as  a 
principal,  in  the  other  he  is.    Turrel  v.  Collet,  1  £sp»  C.  320. 

47*  A»f  in  LondoHt  acts  as  the  agent  of  A  and  Co.  at  Parisy  for  a 
small  commission  upon  their  general  business.  B*  and  Co»  requests 
Ai  to  remit  them  a  bill  on  Poriuffalf  which  A.  accordingly  does,  and 
indorses  it.  The  indorsement  bang  without  Qualification,  A.  is  liable 
upon  the  bill,  in  an  action  brought  against  him  by  B.  and  Co.  Goupy 
V.  Harden,  1  Holt,  p.  342. 

.48.  An  action  may  be  maintained  against  an  incorporated  water  Principal*!  lia- 
works  company,  where  workmen  employed  by  persons  who  contract  bilityforagent's 
with  the  company,  to  lay  down  pipes  ror  conducting  water  through  n»«»iidu€t, 
a  public  atieet,  do  the  work  in  a  negligent  manner,  whereby  an  indi- 
vidual passiiig  along  the  street  receives  an  injury.    Matthews  v.  West 
hmdon  Water  Works  Company,  3  Camp.  403. 

49*  If  an  order  be  given  to  an  agent  to  deliver  up  any  thing  of  Determination 
which  he  had  the  manaeement,  his  agency  respecting  it  ceases  as  of  agency. 
soon  as  ha  has  delivered  it  up ;  and  if  he  afterwards  lay  oat  money 
upon  it  for  the  benefit  of  the  owner,  this  is  a  voluntary  payment. 
Siamiston  v.  Wright,  1  Camp.  88. 

SCL  A,  residing  at  X»  employs  B,  to  reside  at  Y.  to  procure  pay-  Mtacellaneoos. 
«ient  of  a  bill  there,  and  he  remits  the  produce  direct  to  him  at  X, 
JB.  receives  payn^pt  of  the  bill,  but  remits  the  produce  to  a  third 
ppfiop  at  Z*  for  A.*B  uae,  whereby  the  whole  gets  into  the  hands  of 
A.*B  creditors,  A.  cannot  maintain  an  action  for  moDftyhad  and  re- 
ceived against  B.  to  recover  the  amount  of  the  sum  received  in  pay- 
ment of  the  bill.    Duncan  v.  Skipwith,  2  Camp.  68. 

51.  A.  in  London  consigns  goods  to  the  firm  qi  B.  and  C.  at 
Hamburgh  for  sale  upon  a  dd  credere  commission.  B.  in  London 
makes  advances  to  ^.  to  be  repaid  out  of  the  nroceeds ;  B*  and  C. 
with  the  proceeds  purchase  bills  for  A.^  which  ttiey  transmit  to  B.  in 
London^  specially  mdorsed  to  him,  and  these  bills,  whilst  they  are  in 
B.'s  hands,  are  dishonoured ;  B.  and  C  must  bear  the  loss.  Lucas 
and  others  v.  Groning  and  others,  1  Starkie^  391. 

52.  A*  and  Co.  otLiverpooly  employ  R.  and  Co.  as  their  bankers         «. 
there :  jR.  and  Co.  keep  an  account  in  London  Fi^  /•  &nd  L.    A. 

and  Co.  have  no  account  with  /.  and  £. ;  A*  and  Co.  direct  their 
affents  in  London  to  pay  monies  to  **  their  account "  at  the  house 
of  /.  and  L.  As  A.  and  Co.  had  no  account  of  their  own  with  7.  and 
Z.,  but  through  the  medium  of  £.  and  Co.  of  Liverpooly  and  as. their 
agents  had  been  in  the  habit  of  paying  monies  of  A*  and  Co.  to  the 
accoimt  of  R.  and  Co.,  at  the  house  of  the  London  bakers  of  R,  and 
Co. ;  Held,  that  the  direction  of  A.  and  Co.  to  their  agents,  to  pay 
to  "  dieir  account "  was  sufficiently  complied  with,  by  a  parent 
made  to  the  account  of  i2.  and  Co.  as  the  agents  had  b^e^  m  the 
habit  of  doing.  Breed  and  others  v.  Qreen  and  ano&er,  1  Holt, 
204. 


PRINCIPAL  AND  SURETY. 

1.  Where  notice  to  a  surety  of  the  (irincipal's  default  is  essential,  Notice  torare- 
the  want  of  immediate  notice  is  sufficiently  explained  by  proof  that  ty. 
the  surety  had  quitted  his  house,  and  due  enquiries  had  been  made 
for  him  widiout  success.    Harrison  v.  Fit^dienry,  3  Bqpr.  C.  240*  . . 

Q  q  2  2.  One 


Conuibution. 


PROPERTY  TAX. 


[Nisi  Prius 


2.  One  of  two  joint  sureties  who  has  been  compelled  to  psy  the 
whole  debt  may  recover  contribution  against  the  other,  unless  it  wag 
at  his  request  that  the  other  became  surety.  .  Turner  v.  Ditvies, 
2Esp.  C.478. 

3.  Where  three  gave  a  bond  of  indemnity,  jointly  and  severtlly, 
and  two  paid  the  sum .  of  indemnification  (each  half  it  is  assumed),  it 
was  held,  that  they  could  not  join  in  an  action  of  money  paid  agaioit 
the  third  for  contribution.  Kdby  and  another  v.  Steel,  5  Eip. 
C.  194.    . 


A*vMn« 


InijFBwnt* 


PRIZE. 

1 .  A  person  who  while  regularly  licenced  aa  a  prise  Bgetdf  neam 
orders  tor  prize  money  from  seamen,  is  not  guilty  of  an  oisnde 
within  49  Geo.  S.  c.  12S.  s.  35.,  by  receiving  payment  of  the* 
orders  after  his  licence  has  expired.  Rex  v.  Davies,  4  Csmp. 
48. 

2.  An  order  for  the  payment  of  prise^money  under  the  statute 
49  Geo.  8.  c  128.  s.  18.,  where  the  certificate  required  by  the  statute 
is  signed  in  blank  by  the  officers  of  the  ship,  on  board  of  wbidi  the 
seaman  w  serving,  and  the  date  is  inserted  at  a  subsequent  period,  ii 
irregular :  and  semble^  damages  cannot  be  recovered  mr  the  deCestiofl 
of  such- an  order  by  an  assignee  for  a  valuable  considemtioD,  fpiw 
describes  it  in  the  declaration  as'  an  order  for  the  payment  of  moDej. 
Neck>v.  Dougaa,  2  Starkie,  246. 


ifflmk  vetted. 


awien  of 
•«xduuige. 


Confuiioii  of. 


PROPERTY. 

1.  Where' by  the  custom  of  a  trade,  the  manufiicturer  is  bovod  to 
take  materials  damaged  in  the  process,  it  does  not  become  his  ova 
property,  until  the  owner  has  elected  that  he  shall  take  it,  Ladoudi 
v.Toule,  SEsp.  C.  11^ 

2.  Jf  in  pursuance  of  a  conspiracy  to  defraud  A^  B.  purchase 
goods  for  ready  money,  which  he  takes  away  under  a  promise  to  give 
a  cheoue  for  them  three  days  afterwaxsds,  not  then  having  one  about 
him,  Uie  jjropert^  is  changed,  and  passes  under  a  commission  against 
B*f  who  immediately  afterwards  absconds  and  becomes  biainpt. 
Milward  v.  Forbes,  4  Esp.  C.  173. 

3.  The  plaintiff  exchanged  a  watch  with  the  defo&dant  for  a  pair 
of  candlesticks,  which  die  latter  warranted  to  be  silver.  Held,  that 
the  plaintiff  could  not  maintain  trover  for  the  watch,  on  proof  t^ 
the  candlesticks  were  qf  base  metal.  Emanud  v.  Dane,  8  Cm^ 
299.  .    ^ 

4.  If  il.  for  a  fraudulent  purpose  mix  his  goods  with  £.'«i  still  u 
they  can  "be  distinguished,  he  retains  the  property  in  them,  and  he 
may  maintain  trespass  against  a  person  who,  having  a  right  to  tak^ 
B.*s  goods,  ignorantly  takes  these  goods  of  A**t as  partof  B.*t*  Col- 
well  v.  ReeveSy  2  Camp.  576. 


Deduction  of  at 
Nisi  Friu8t 


PROPERTY  TAX.  ' 

It  In  an  action  for  use  and  occupation  the  .pnoperty-tax  will  oot 

oe 
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be  deducted  at  Nisi  Priustrom  the  rent  due.    Pocock  v.  Eustac^t 
2  Camp.  181.  < 

Sii  Id  an  action  for  use  and  occupation^  where  the  tenant  has  paid^ 
thf  property  tax  befove  action  brought^  he  has  a  right  to  deduct  it  at    . ' 
the  trial.    Baker  v.  Davisi  S  Ctaip.  474» 


PROCESS. 

1.  Pirocess  cannot  be  hwfuUy  executed  in  Kensington  palace.  Eiccutkxh  of. 
Winter  ▼.  Miles,  1  Camp.  475.  n, 

2.  Qjiuerct  whether  magistrates  be  liabte  for  the  expence  of  a  gaol/  Contract  by. 
buik  under  their  order  at  a  sessions;  at  all  events  an  individual 

of  their  number  is  not.     Tuck  and  another  v.  Ruggles.  5  Esp. 
&  287. 


QUARTER  SESSIONS. 

Since  a  warrant  by  the  sessions  to  arrest  a  defendant  on  an  indict-  Warrant  of. 
menty  and  have  him  at  the  next  sessions,  has  no  niecific  return  day, 
it  remains  in  force  past  the  next  sessions,  and  until  the  arrest    May- 
V.  Hill  and  another,  2  Esp.  C.  683. 


RECEIPT. 

1.  A  receipt  in  full  is  conclusive,  if  given  with  knowledge  of  afl  How  lar 
circumstances.     Briston  and  another  v.  Eastman,  1  Esp.  N.  P.  C.  cln*^* 
17s. 

2.  '¥^ere  a  receipt  in  full  has  been  obtained  bv  fraud,  or  misre-  When  efatauwd 
presentation,  it  will  be  considered  as  a  nullity.    Benson  v.  Bennett»  ^  ^"'^ 
iCamp.  394»n» 


RELEASE. 

« 

^  ^|«9iend  release  in  the  common  form  discharges  the  r^ease  of  Coniinwtioii> 
all  actions  in  respect  of  any  thing  that  has  happened  before  the  date  ^ 
of  the  release,  although  the  cause  of  action  was  not  then  complete. 
Therefore  in  an  action  by  the  payee  against  the  drawer  of  a  bill  of  ex- 
chibge,  sudr  a' release  to  the  acceptor,  who  had  become  bankrupt 
ai|d  obtained  his  certificate,  renders  bun  a  competent  witness  for  the 
defendant.    Scott  v.  Lifford,  1  Camp.  249. 


» » 


REPLEVIN. 

I 

1.  An  action  on  the  case  will  not  lie  for  detaining  cattle  destrained  Wban  th«  sp- 
and  impound,  where  a  tender  of  amends  was  not  made  till  after  the  propnataactioD. 
impounding.    And  comme  temble,  such  an  action  could  not  be  sup- 
ported,  even  if  the  tender  of  amends  had  been  made  before  the  im- 
pounding ;  as  the  proper  mode  to  try  the  validity  of  a  distress,  is  by 
replevin  or  trespass^     Anscomb  v.  Share,  1  Carop.  285. 

Q  q  3  2.  The 
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Replevin  bond) 
auigiiiimt  off* 

Fleadingi.  - 


SECRETARY  OF 


[NiBI  Pttll» 


.  S.  The  aBsignment  of  a  replerin  bond,  bjr  a  person  ading  in  the 
sheriff's  office,  under  the  seal  of  the  office,  is  mifficient.  BfuidictMi 
V.  Sandford,  4  Camp.  96. 

S.  The  plea  of  riens  arrere  to  an  avowTy,  admits  the  title  as  stated 
therein.    HUl  V.  Wright,  2  Esp.  C.  69^ 


RIGHT,  WRIT  OF. 


Writ  of  right ;  tender  of  the  demy  mark,  and  what  the  demandant 
is  bound  to  prove  upon  such  tender,  previous  to  the  tenant  being  pot 
upon  proof  of  his  tide*    Hardman  v.  Clegg,  1  Holt,  657. 


RIVER. 

Rights  of  the         A  corporation  being  the  conservators  of  a  river,  and  owners  of  the 
GonierfAton  of.  soil,  between  high  and  low  water  mark,  cannot  authorise  a  leasee  to 

erect  a  wharf  there,  which  produces  inconvenience  to  the  public,  in 
the  use  of  the  river  for  the  purposes  of  navigation*  Rex  v.  Ixird 
Grosvenor  and  others,  8  Starkie,  51 1. 


Noniuit. 


SCIRE  FACTAS. 

In  scire  JkciaSf  the  plaintiff  may  be  non-suited.    O^Mealey  v,  WO- 
son,  1  Camp.  484. 


Feei. 


LoodoQi 


SURGEON. 

1.  If  a  medical  practitioner  pass  himself  off  as  a  physicbn, 
although  he  have  no  deploma,  and  no  right  to  assume  that  character, 
he  cannot  maintain  an  action  for  his  fees.  Lipscorabe  t.  Hdmes, 
2  Camp.  441. 

2.  Sembkt  that  notwithstanding  SH.  8.  ell.,  which  enacts,  Aet 
no  one  shall  practice  as  a  surgeon  in  London^  or  7  miles  roundL  without 
being  licensed  by  the  college  of  surgeons,  under  the  paralty  of  5/. 
a  month ;  a  person  who  is  not  so  licensed  may  maintain  an  action  for 
business  done  as  a  surgeon  within  these  limits,  the  statute  contaimng 
no  prohibitory  clause :  and  at  eaxy  rate,  it  is  incumbent  unon  the  de* 
fendant  in  such  action,  to  give  evidence  that  the  plaintiff  is  not  rwk- 
larly  licensed  as  the  sutute  directs.  Gremare  v.  Le  Qetc  mis 
Valon,  2  Camp,  ld4. 


SURVEYOR. 

A  surveyor  is  to  be  paid  according  to  his  labour,  and  not  accent 
ing^  to  the  amount  of  the  bills  he  looks  over  and  settles.  Upsdell  v. 
Stewart,  Peake,  19S. 


SECRETARY  OF  STATE. 


AoceM  to  state 
priioiien. 


SemUe^  that  notwithstandmg  the  statute  31  Geo.  3.  c.46.  s.5.,  a 
searetary  of  state  hite  the  power  of  preventing  those  magistrates  who 
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arc  not  visidng  mittul^ates  from  htviog  access  to  stale  prisoBers. 
Rex  V.  Eastotaff.  i  Gow,  133. 


SEDUCTION. 

1.  A  master  may  maintain  an  action  for  debauching  his  servant,   ReUUon  of* 
though  he  is  in  no  ways  related  to  her  in  Mood.    Fores  v.  Wilson.  "»*«'  •"**  ^' 
Fteake,  55.  ^•°*- 

2.  bk  an  action  for  dd>aadking  a  servant  per  quodf  &c,  it  is  not  ne* 
cessary  to  prove,  that  she  was  employed  as  a  menial  servant.  Fores  v. 
Wilson,  Peake,  5S. 

8.  Ruled  in  this  case,  that  the  relation  of  master  and  servant  is 
establlAed  between  a  parent  and  child,  by  proof  that  the  child  was 
living  in  the  house  as  one  of  the  finiily.  Jones  ▼•  Brown  and 
another,!  Esp.  N.  P.  C.«17. 

4.  To  estwlish  the  rela^on  of  master  and  servant,  so  as  to  main* 
tain  an  action  for  seduction,  it  is  not  necessary  that  the  party 
seduced  should  sleep  m  the  master's  house.  Mann  v.  Barrett,  6  Esp. 
C.82. 

5*  A.  with  intent  to  seduce  the  servant  and  daughter  of  B.,  hires  • 
her  as  his  servant,  and  by  this  means  obtains  possession  of  her  person; 
B.  may  maintain  an  action  against  A^  for  sucn  seduction.    Speight  v. 
(Niviera,  9  Starkie,  493. 

6.  A  fiither  who  has  permitted  a  married  man  to  visit  his  daughter  Defence. 
as  a  suitor,  cannot  maintain  an  action  against  him  for  seducing  her,  . 
Reddie  v.  Scolt,  Peake,  240. 


■V.P 


SET  OFF. 

1.  If  a  creditor  borrow  money  of  his  debtor,  upon  promise  (or  se-  ^vbea  allow- 
curity)  to  repay  it,  notwithstanoing  his  own  demand,  the  promise  is  Me. 
only  an  honorary  obligation,  fmd  he  may  therefore  set  off  his  own  de- 
mand to  an  acti<m  for  the  money.     Lechmore  v.  Hawkins,  2  Esp.  C. 

625^  accord.  1  East,  875;  but  see  16  East,  138. 

2.  It  is  no  objection  to  the  set  off  of  a  debt  that  the  defendant  had 
commenced  an  action  for  the  recovery  of  that  debt,  before  the  plain- 
tiff's cause  of  action  accrued.    Oldmobs  v.  Hall,  Peake,  210. 

3.  If  a  factor,  under  a  commission  del  credere,  sell  his  principal's 
property  as  his  own,  the  buyer  may  set  off  to  an  action  by  the  prin- 
cipal, of  whom  he  knew  notninff,  any  demand  owing  to  him  from  the 
factor.  George  v.  Qagett  and^oUier,  2  Esp.  C.  557  f  S.  C.  7  T.  R. 
S59. 

4.  If  ^oods  be  bought  by  a  broker  who  does  not  mention  bis  prin- 
cipal until  he  himself  has  become  insolvent,  the  principal  cannot  set 
off  the  price  of  the  goods  against  a  debt  due  to  him  from  the  broker, 
but  is  still  liable  to  the  ve^or.    Waring  v.  Favench,  1  Camp.  85. 

5.  A  defendant  ma^  set  off  a  debt  due  to  him  as  survivmg  jpaitner 
against  a  demand  in  his  own  right.  Slipper  and  others  v.  Stidstone, 
IE^.N.P.a47.;  S. C. 5 T. R. 493. 

6.  A*  before  his  bankruptcy  discounts  certain  bills  of  ezchan^  with 
B.  and  Co.  his  bankers.  Hiey  give  him  immediate  credit  for  the 
value  of  the  bills  in  his  account  minus  the  discount.  AJ's  balance  is 
likewbc  struck  before  the  bankruptcy,  and,  whikt  the  bills  were  yet 

Q  q  4  runnmg 


5Sfi  SVn  OfBi'.  [NMAm 

niiiBi%  in  Smmtt  4f i  jf^-i^fccMb^JNinlw »  •*■<>  tltt  ihejr  lyre  in 
th«ir.lmd«.93i/.«f*8Adiie  to  jI.,  giYH«4ldBi*xfed(f  teiiitHli 
then  ruDninf;*  Am  beoovet  nbmdcni^  aodtbebBkan  dUMnni  ' 
Held,  that  ui  mi  action  i^Moit  the  MudkcfB  for  tike  bdanoe  ednntt^ 
to  be  due  to  A.  before  bit  bAnkntptcy* .  thqr  bsve  e  fii^t  lo-^iet  of 
ageiost  such  claim  Ibe  amount  or  die  diaboooored  hS&,  it  Wag.a 
case  of  umliia/ credit,  under  the  5  Geo.  2.  c«  SO.  a*  28.  Aiilouinmd 
...  .^another  r..  Tritton  and  OCb«r%  1  Holt,406w 

7«  In  an  actkm  for  premioma  bpr  an  underwriter  acainat.an  ianr^ 
an^broker^nkyiajnay  beaeleff  that  baa  haypcfccal  uponamlicj 
aubicribed  by  the'pbuntiff  to  the  defendant,  which  the  kiter  ettectoi 
"firitb  t^M^eiem  coOMniaaien*    Wienhok  ▼.  Robertat  dCaof. JiB6i 

&  UeU,  tbaft  inaurance  brokeia,  who»  wkheiit  AiUcfwfareooa- 
miiaion,  had  effisoted  policiea  in  their  own  nantoa,  m  wMA  Ihay  ivoe 
deaf  ribed  ^<  aa  agenta,'*  could  not  in  an  action  for  prattHBoa  bjd^ 
assignees  of  a  bankrupt  underwriter  who  had  aubscribed  these  psli- 
«ie^  setoff  a  total  leaa  which  had  hapfdwd  beim  ^bsBnkrip|s)Ei 
but  which  had  not  been  adjusted ;  altnoug^  the  policies  faad.phvHi 
remahed  in  their  haii4^  aM  thejr  bad  actually  paid  tbeamonntof  the 
losa  to  their  principal.  Baker  and  others  t.  Langhom  and  otben, 
4Camp.396,;  S.C.6Taiinton,519;9Marahall,215. 

8.  SemUcs  that  if  A»  be  under  acceptance  to  B.f  he  maf  ^^^ 
mone/of  j5.>  in  his  hands  to  discharge  it,  either  until  the  bill  be  defi* 
vered  up  to  him,  or  until  he  receive  a  bond  of  indenmity  sgsbat 
being  aued  upon  it.    Rex  v.  Wataon,  1  Camp.  S. 

10.  Where  goods  are  .sold  to  be  paid  for  by  a  biUof  exchan^st  a 
given^  date  to  an  action  commenced  within  that  time  for  reftisuig  to 
give  such  bill,  the  defendant  cannot  set  off  a  debt  due  to  him  frois 
the  plaintiff.    Hutchinson  v.  Reid,  3  Camp.  32d» - 

11.  If  A.  agree  to  make  a  waggon  for  B.^  andmake  it  accordingfyt 
but  refuse  to  deliver  it  unless  the  money  be  paid  on  detivetjythe 
money  which  was  to  be  paid  for  the  waggon  may  be  set  off  to  anyde* 
mand  of  B.  against  A,  as  goods  bargained  and  -  sold.  Dumnore  v< 
Taylor,  Peake,  41. 

12.  A  bookkeeoer  in  Smithfield  market,  receiving  money  fbrbearti 
sold  there,  is  liable  to  pay  such  money  to  the  owner  of  the  bet^t 
and  cannot  apply  it  in  payment  of  a  aebt'  due  to  him  from  tbesates* 
majif    Goods  v.  Jones,  P^ke,  177. 

13.^  A.  B.  C.  and  JD.  are  in  partnerahtp  together,  add  C  and  D. 
also  ^ade  o^  their  separate  account.  The  partn^ndiip  of  A.  and  O 
becomes  indebted  to  C.  and  />.,  and  to  satisfy  such  debt,  they  in- 
dorse a  note  given  to  them.  In  an  action  by  G.  and-Z):,  asmderaees 
of  that  note,  the  debtor  may  set  off  any  demand  he  has  against  jl*fl>d 
Co.    Puller  V.  Roe,  Peake,  198, 

14.  Though  the  plaintiff  might  have  declared  as  for  a  debt,  yet  if 
he  go  for  unliquidated  damages^  the  defendant  is  deprived  of  a  set 
off.    Colaon  and  another  v.  Welsh,  t  S*^.  C.  S78. 

15.  A  guarantee  for  the  debt  of  another/ is  not  the  subject  efl^aet 
off.    Crawford  avid  others  v.  Stirling,  4  Bsp,  C.  207. 

When  ttoneoes-       16,  .In  an  action  by  a  servant  against  his  master  for  wages,  the 
■^y«  latter  cdnnot  generally  set  off  the  value  of  goods  lost  by  the  negligesce 

of  the  former ;  but  if  it  be  proved  t6  have  been  part  of  the  ongiod 
agreement  between  them,  that  the  servant  should  pay  out  of  hia  wages 
for  all  his  master*8  goods  lost  through  his  negUgente,  the  valute^ 
goods  so  lost  may;'  under  the  general  issue,  be  deducted  from  the 
amount  of  the  wages.    Le  Loir  v.  Bristow,  4  Camp.  134. 
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.17.' Wftere  bv  tite  towtom  of  die  hat  Mde^'  tke  amount  of  tbe 
Injosn^  inttattea  bj  tlie  hats  in  the  process  of  dyehiff,  is  alwajrs  to  be 
deduetaed  -ftolb  the  charge  for  dyeing,  the  defendant  is  entitle  to 
such  dednctites  in  an  action  brought  bv  the  dyer,  withoat  giving^ 
anr  notice  of  set  off,  and  ahhoiigh  there  nas  not  been  any  previous 
adjfusdneAt  of  llhe  anoiint  of  the  damage.  Bamford  ▼•  Hanris, 
Ifiavlde^SM. 

18*.  A  demand  that  has  been  set  off  was  discharged ;  but  if  the  set  Iti  tilcct. 
off  were  more  than  sufficient  to  coTer  the  adverse  clahn,  the  excess 
may  be  the  subject  of  an  action.     Hennell  ▼•  Huriamb,  8  Esp.  C. 
10*. 

19»  If  after  a  settlement  of  accounts  between  A*  and  B»f  if.  means  piea. 
to  open  the  account  by  setting  off  an  overcharge  therein  against  an 
action  by  B.,  a  special  plea  of  set  oi^  disclosing  the  circumstance  is 
requisite  instead  of  die  common  one.    Hampton  v.  Jarratt,  2  Esp.  C. 

9(k  Where  the  plaintiffs  decbres  specially  in  assumpsit  for  not  ac-. 
counting,  with  a  count  for  money  had  and  received,  non  assumpsit 
being  pleaded  to  the  v^ole  dedaration,  and  a  set  off  to  the  ffeneral 
count ;  the  plaintiff  having  proved  ^  batlance  to  -be  due  to  him  which  he 
might  have  recovered  under  either  count,  the  defendant sliall. not 
be  deprived  of  the  benefit  of  his  set  off,  and  if  he  establish  it,  he  is 
entitled  to  a  verdict  on  the  whole  deckuration.  Birch  and  anoUier  v. 
Dep^yst^,  4  Camp.  385. 

21.  Under  a  general  notice  of  set  off  for  money  paid  to  the  plam- 
tiiTs  useyeitidence  of  money  paid  in  taking  up  the  plaintiff's  note,  is 
adraissaible.    Ord  v.  Ruspini,  2  Esp.  C.  56a 

22.  Notice  of  set  off  may  be  given,  as  well  where  the  general  issue 
is  coupled  #ith  other  pleas,  as  where  pleaded  by  itself.  Coulson  v. 
Joned,  6  Esp.  C.  50. 

29.  Covenant,  •  plea  nan  est  Jactum ;  the  defendant  cannot  give 
evidence  of  set  off  under  a  mere  notice  without  plea.  Oldershaw  v. 
Thoihpson,  1  Starkie,  SU. 

24k  Where  the  defendant  has  a  set  off  against  the  plaintiff  of  which 
he  gives  hotice  under  the  statute,  but  does  not  appear  at  the  trial  to  offer 
evidence  of  it,  the  plaintiff  n^y  either  take  a  verdict  for  the  whole 
sum  he  proves  to  be  due  to  him,  subject  to  be  reduced  to  the  sum 
really  due  on  a  balance  of  accounts  if  the  defendant  will  afterwards 
enter  into  a  role  not  to  sue  for  the  set  off;  or  be  may  take  a  verdict 
for  the  smaller  sum,  with  a  special  indorsement  on  theposteOf  as  a  found- 
ation for  the  court  to  order  a  stay  of  proceedings,  if  another  action 
should  be  brought  for  the  amount  of  tlie  set  off.  Laing  v.  Chatham, 
1  Camp.  252. 


SHERIFF. 

I.  -Shertff^s  poundage  is  due  on  a  levy,  though  the  execution  is  Fees, 
afterwards  set  aside.    Bulter  v.  Ansley  and  another,  6  Esp.  C.  11 1. 
*   2.  The  sheriff  cannot  maintain  an  action-for  the  expence  incurred  ' 

in  seizing  and  keeping  possession  of  goods  under  a£*Ja,  at  the  re^ 
quest  of  the  jparty  suin^  out  the  writ,  although  they  are  not  sold, 
on  account  of  his  rcfusrag  to  give  an  indemnity  against  the  claims 
of  third  persons.     Bilke  v.  Havelock,  3  Camp.  S74.  * 

3.  An  action  lies  against  the  sheriff  for  a  false  return  to  a  writ  of  Faiacmamibr. 
^.y«r.,  notwithstanding  the  plaintiff  before  commencing  tbe  suit,' 

*   •   '  having 
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hsviaa  charged  die  ddandaat  in  the  fomer  adion  in  execution. 
WonbU  Y.  Smith,  1  Camp.  SS2. 

4«  It  IB  not  a  auffident  justttcation  to  the  iheriiF  for  refuiiog  to 
execute  process,  that  the  mdiYidual  aj;atnst  whgae  penoa  or  goods  it 
issues,  has  the  appoBntment  of  domestic  serrant  to  a  foreigQ  miniaer 
at  one  court,  and  that  notice  of  this  haa  been  atuck  q^  at  theiherifg 
office,  unless  the  appointment  be  bond  jide^  and  in  anacdon  agaimt 
the  sheriff  fot*  a  &lse  return,  the  olaintiff  alay  dunr  that  the  ap[HNiu- 
ment  was  merely  coJoursble.    Dwalle  v.  Flomer,  3  Can^p.  47. 

5.  lIiereisnoinqdiedpioaiiseQnthepaitofashenfftokuiemmfy 
an  auctioneer  who  sells  goods,  seized  under  ^^JLJa^y  when  employed 
to  do  so  by  the  sheriff's  Mce^  to  whom  the  wamint  was  directed,  afid 
the  jilaintiff's  attorney  in  the  original  ouise,  althou^  the  abetiff 
ceiMed  to  the  excise  officer,  that  ne  himself  hod  sdaedQid  sold  the 
goods,andheinfiictreoeiTed  hispoondagefraas  the  produce  of  the 
sale;  and  if  in  an  action  ^  trespass  brought  by  the  owner  of  the 
goods  aoamst  the  auctioneer,  the  sheriff  and  olh^,  aD  the  dsmagei 
awanded  in  audi,  are  leried  «|K>n  the  auctioneer  alone»  heiui m 
action  for  a  contribution  against  any  of  Jiis  oo«defeadsntB.  Farebro- 
ther  T«  AMiey,  1  Camp.  S4d. 

6.  WbetlMT,  if  the  sheriff  had  himself  actuaUT  eBi|»loyed  soddi* 
leetedtlie  auotianoer  to  sell  the  gooda^  there  would  ba?e  been  an  im- 
plied pcomise  of  indemnity*  Ihtd. 

7.  A  sheriff's  officer  is  not  Justified  in  executing  exchequer  proccNi 
isaiaed  to  arrest  a  party  for  offeaKses  under.  tM  lotterr  act,  unfea 
fiiundad  0n  a  prerioiis  infovnataon  (when  requisite);  which  therefore 
he  must  proYcin  an  action  9tfml  him.    O'Connor  v.  Charter,  SEip. 

8.  Where  after  a  secret  act  of  bankruptcy,  the  sheriff  took  id  ae- 
cution  the  goods  of  a  trader  under  a^j^,  and  removed  then  to  a 
brdker*!  and  the assiffnees  df  the  bankrupt  afterwards  served  sooHce 
upon  him  not  to  seU  thcni;  lor  which  reason  thqf  were sllovedto 
remain  unsold  at  the  broker's;  held,'  that  Uie  sheriff  was  liaUe  toan 
action  of  trover,  at  the  suit  of  the  assignees,  wiAout  say  deflUDd 
of  die  goods.    Wyatt  and  another^.  Bbdes  and  another,  SCamp. 

9.  Where  a  sheriff  is  to  be  made  liable  for  an  aet  done  b?  aootber 
in  the  character  of  his  bailil^  thejjr  must  be  connected  together  in  the 
individual  transacticm,  aa  by  provii^  a  warrant  firom  the  sheriff  to  the 
bailiff,  for  the  act  in  question.  Wilson  and  another  t.  NonosOf  l£f* 
N.P.C.154f.  ^ 

10.  Admitted  that  if  a  bailiff  on  arresting  a  debtor  tai^ea  anaof 
money  under  promise,  which  he  neglects  to  perform,  to  retuin  it  od 
justification  of  bail,  an  action  to  recover  it  lies  against  the  aheiit. 
M'Neil  V.  Perchard  and  another,  1  Esp.  963. ;  but  reporter  adds  a 
quart. 

11.  Where  a  bailiff  on  executing  a  writ  takes  unlawful  feea  for  »^ 
sheriff,  the  latter  is  liable  under  statute  6  U&l  6.  and  32  Geo.  i 
c.  28.,.  or  to  an  action  of  money  had  and  received,  even  thou^  he  maj 
not  hiave  received  them.     Ions  v.  Perchard  and  another,  2Esp.C. 

507. 

12.  One  bailiff  cannot  be  identified  with  another  throi^h  the  m^ 
dium  of  a  partnership  alleged  to  exist  between  them,  since  it  caooo^ 
exist.    Ions  v.  Perchard  and  another,  2  Esp.  C.  506.  , . 

18.  The  sheriff  b  respcmsible  for  the  execution  of  a  writ  bfhii 

bailiff  after  the  return  day.    Pavyot  v.  Mumford,  2  Esp*  C''  ^  ^n^ 

18 
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14.  The  flheriff  i»  only  answerable  for  his  own  appointed  oflicert, 
and  therefore  cannot  be  ruled  to  return  the  writ  where  it  baa  been 
executed  by  a  bailiff  nominated  by  the  party ;  though  if  b^  do  re- 
turn it|  he  Biakes  bimaelf  liable.    Beckford  ▼•  Welby,  2  Eap.  C- 

591. 

15.  The  sheriff  is  only  liiible  for  the  nusconduct  of  his  officer,^ 
wh^e  he  has  charged  the  officer  to  execute  the  law.  George 
V.  Perrinff  and  anotl^i  4  Esp.  C.  6S^ 

16.  After  a  return  to  a  wnt  offi^Ja.  that]tlie  money  is  levied,  the 
sheriff  is  liable  to  an  action  for  money  had  and  receivedi  without  any 
demand  of  payment.    Dale  v.  Birch  and  anotheri  S  Campbelli  847* 


SHIP. 

L  A  general  ship  having  been  advertised  &r  a  particular  iraya^.  Duty  of  the 
if  her  destination  be  in  any  respect  altered,  the  owner  b  bound  to  pve  owner, 
apeoific  notice  of  the  alteration  to  every  person  who  sh^  goods  on 
board*    Peel  v.  Pricey  4  Cfunpbell,  248* 

2.  Tlie  ca]jtain  of  a  vessel  who  cbxA&  the  goods  of  another,  though 
not  for  hire,  is  bound  to  take  prudent  care  of  them.  And  if  he  inter* 
meddle  wiUi  the  chest  of  a  seaman,  who  has  been  casually  left  behind, 
be  IS  bound  to  restore  it  to  its  former  state  of  security,  particularly  if 
the  contents  be  valuable.    Nelson  v.  Macmtosh,  1  Starlde,  237. 

3.  In  action  Against  the  owner  of  a  ship  for  breach  of  an  undertake  contnctof  the 
in^  to  sail  with  a  convoy,  it  is  a  sufficient  de&noe  to  show  that  the  owner. 

ship  was  delayed  in  tidang  on  board  the  plsintUT's  goods,  and  that 
after  receivini^  them,  the  master  having  made  every  practicable 
exertion  to  jom  the  convoy  with  which  he  ought  to  have  sa&ed,  but 
without  efect,  proceeded  on  his  voyage  without  enemy.  Magalhaens 
v.  Busfaer,  4  Cfunpbell,  54. 

4.  Where  there  is  an  imdertddng  to  saO  with  convoy,  it  is  not  a  ' 
sufficient  excuse  that  the  ship  was  prevented  joininff  the  convoy  by 
the  state  of  the  weather.    Sanderson  and  others  v.  Busher,  4  Cwnp- 
bell,  54. 

5.  There  is  no  implied  undertaking  on  the  part  of  the  owner  of  a 
ship,  thatabill  of  exchange  drawn  by  the  master  on  a  third  person 
for  money  advanced  for  the  ship's  use  abroad,  shall  be  duly  honour- 
ed.   Harder  v.  Brotherstone  and  another,  4  CamdbeU,  254. 

6.  Although  one  part-owner  of  a  ship  hove  no  miplied  authority  as  p^  ownv. 
such,  to  order  insurances  to  be  effected  on  account  of  the  other  part* 
owners;  yet  if  they  be  in  partnersh^  together,  an  order  to  insure  the 

shiD  given  by  one  renders  all  liable,  fiooper  and  another  v.  Laaby 
and  others,  4  Campbell,  66. 

7.  A  managing-owner  and  part-owner  of  a  ship  cannot  bind 
another  part-owner  by  effecting  an  insurance  on  the  snip  without  his 
authori^.    Bell  v.  Humphries.  2  Stark.  S45. 

8.  Where  a  ship  is  chartered  for  a  voyage,  the  chartered  party^  not  ^^|^  t^yL. « 
the  owner,  is  responsible  to  customen,  since  he  is  owner  praMc  vice* 
James  v.  Jones  and  another,  8  Esp.  C.  27. 

9.  The  party  on  whose  account  the  contract  was  really  made  is 
liable  as  owner  of  the  vessel,  notwithstanding  the  legfd  ownership 
may  be  in  another.  RatchfiMrd  v.  Meadows  and  another,  3  £nx 
C.69. 

10.  The  defendant  purchased  a  ship  taken  in  execution  under  a 
Ji.  /a.  in  the  year  1805 1  but  the  legal  title  was  not  reguhirJy  trans- 
ferred 
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fared  to Idm  till  18ia  In  1808,  he atferdl  into Mi^TOaMBt  vith 
tliecipeain  tolethimtlieihyfortlireejegiitaccrtMByuiilj  rent, 
aad  in  no  vij  iutgifcred  with  the  mnDagcment  of  the  ih^  ifter- 
wnidf.  Held,  that  the  deftndant  ww  nol  liabk  lor  ftoca  mppMed 
to  the  Mp  doriag  die  tfvee  yean,  by  order  of  an  agent  of  the 
captain  I    Ffaier  ▼•  Bunhy  2  Camp*  517* 

11«  Where  a  afaip  is  mortgaged,  hot  the  mortgager  contanfa  in 
poarciiion,  tiie  master  employed  by  him  cannot  maintain  an  actkm 
rar  w^ges  and  disbuisemcnta  against  the  mortgagee.  Amiett  ▼.  Car- 
stain  and  anodier,  8  Campbd^  W^ 

12.  A  mere  asortgagee  of  a  sl^  idio  does  not  take  posstaaiwi,  is 
not  liable  for  neocssaxies  suppfied  ror  the  use  of  the  ship  prewious  to 
a  ra-transfier.    Tirentyman  ▼.  Hart,  1  Starfcie,  868. 

18.  Ihoughthe  captain  of  a  vessel  may  hypothecate  herinalbreigB 
coimtry,  to  raise  money  for  repairs,  he  cannot  seU  miless  in  cases 
where  the  ship  has  recerred  an  irremediable  injury.  Hajmaa 
▼•  Molton  and  others,  6  E^.  C  65. 

14.  In  case  of  aqptore  and  re-amtore,  die  nu^  in  the  absence  of 
the  captain,  has  a  right  to  hypothecate  the  shqp fiar thepurpose of 
pmng  the  salvage  to  the  re-cqitors.  Perroeter  t.  Todhemter, 
1  Camp.  541. 

15.  A  chartered  ship  at  her  oatward  port  being  in  want  of  money 
for  her  necessary  disbursements,  a  mercnant  there  being  riiown  tlie 
diarter  party  by  which  the  freighter  covenants  to  furqish  what  mooc^ 
might  be  required  for  the  necessary  disbursements  of  the  shm,*  ad- 
vaoces  the  requisite  sum  to  the  master,  and  takes  ai  bfll  of  exoMny 
drawn  by  him  for  the  amount  upon  the  freighter:  Held,  that  cm  this 
bill  being  didbonoured  by  the  freighter,  the  owner  of  the  ship  was  not 
liable  for  any  part  of  the  money  advanced.  Harder  v.  Brotherstone 
and  another,  4  Campbell,  254.^ 

16.  The  owner  of  a  vessel  is  liable  fbr  money  supplied  to  the 
captain  in  a  foreign  port,  provided  the  supply  be  absolutely  necesssiy 
for  the  use  of  the  vessel.    Rocker  v.  Busher,  1  Starkie,  27* 

17.  The  owner  of  a  ship  Is  liable  for  stores  and  necessaries 
supplied  by  the  order  of  ttie  supercargo,  after  the  detention  and 
liberadon  of  the  vessel  by  a  foreisn  power,  although  the  supplies  be 
afforded  after  an  abandonment  by  the  owner  to  the  underwriters. 
And 'although  the  supplies  be  ftimished  for  the  purpose  of  enabling 
the  vessel  to  orosecute  a  second  voyage,  in  the  prosecution  of  whidb 
she  is  iJeiaed  oy  Brteish  officers,  and  confiscated,  yet  the  insdtudon'  of 
proceedings  in  die  Admiralty  Court  by  the  defendant  to  recover  pos- 
sossion  of  the  vessel,  amount?  to  an  adopdon  of  the  second  voyage, 
and  renders  him  l^ble  for  the  amount.'  Mltdiell  aad  another' 
v«  Oldmkie  and  others,  1  Starkie,  280. 

^•rgo*  18.'  By  the  custom  of  the  river  Thamei,  the  master  of  a  vessd  hi 

boofid  to  guard  godds  loaded  into  a  Jijghter  s^for  them  b)^  the  ^oih 
signee  until  the  loading  be  complete, 'and  cannot  dischiP^.JliynselC 
from  that  obligation  bv  telling  the  llghtormazl  he  faasHcH  sufl^i^ti 
hamds  on  board  to'  take)  cans  of  thenu^  Catl^  v^  WiottlivghiBn, 
Peake,  150.  '  -     :.   .u;  ^    ' 

19.  It  is  iiicim4>eiit  on  ^  shipper  to  aend  hotioe  of  tfaacriiitnifQ^ 
to  .the  consignee,  that  he  may  insure  uiil^sa  the' cotulie  bf  dealing 
between  lihem  be  different.    Goom  v;  Jacksoni  5  Esp.  C.  112- 

20.  If  goods  put  on  board  a  ^ip  to  be  carried  from  one  place  to 
aiibthcr  be  wrongfully  seized  by  the  officers  loF  government,' so .tfe^ 
they  cannot  be  delivered  to  the  consignee,  .the  owner  of.  the  ^oncis 
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has  an  action  for  the  non-delivery  aeainst  the  owner  of  the  ship^  who 
mOBt  fleets 'hi8  vemedy  ov«r  i^ttmst  m  officers  06  govtttuneiit*  Gos* 
lirig  v.^  Hiegkis,  1  Camp.  45L 

•'21.  Altnough  the  eaptatn  of  a  ship  find  it  impassible  to  reach  fais 
pott  of  dettinAlion»  he  hasno  implied  authority  to  sell  the  car^o  in  a 
fbfei^n  port  intto  which  he  is  drii^en  for  die  benefit  of  the  diipper»; 
and  if  he  do  so,  though  acting  bond  fide  for  the  interest  of  all  con^ 
cemedi  this  is  a  tortious  conversion  for  which. the  diip^wner  is 
liable.    V«i  Omeron  v.  Dowick,  2  Camp.  4fi.     • 

22.  The  consiffnee  of  a  pasticalar.  parcel  of  goods  b^  a  ^nefiali 
ship,  is  liable  to  me  ship-owner  for  not  talfing  them  from.  the.  ship  its 
ateesonahle  timOf  althoogh  the  delay  arose  fimn  the  neiae^t^.for 
an'  order  from  the  treasury  to  land  these  gopds^  spJadLihecMHiigileet 
used  the  utmost  dl^gence  to  obtain*  Hill  and  others  v.  Idlo4Bd 
oihers,  4  CanfpbeU)  S27*  .;  ^l      I  i^.r. /ifj  ■( 

^.  The  master  of  a  vessel  is  pot  justified  injeUingonyipart  o£tfae    *^'-  rh-i-j^y  *i' 
csffgofor  the  r^iairs  of  the  ship  in.a  fordgn  port,-,  except  m  cases- ii§ 
urgent  necessity.    Campbell  v.  Thompson,  1  Starkie,  46(k.  .    ? 

^4>.  A  eapttun  of  a  ^lip  is  not  justified  in  selling  the  cargo  id  a 
foreign  port  although  it  be  impossibly  to  proaecute  tneiori^pni|l  voyit 
age)  ami  akhourii  asale  of  the  goods  be  die  moet< beneficial  coun^^ 
for  the  owner.    Wilson  v.  Millar,  2  Stark.  1. 

25.  The  captain  of  a  ship  has  no  authority  as  such  to  agree  to  the  AuUiority  of 
substitution  of  another  voya^^e  in  the  place  of  one  agreed  upon  be^  Mmiwb. 
tween  his  owners  and  ^e  fir^hten  or  the  ship  in.  England,,  and  on 

which  he  has  sailed  to  a  foreigp  country.  Burgon  v.  Sharpen 
2  Camp*  529.  •     .       .      • 

26.  A  promise  by  the  obtain  of  a  ship 'to  pay  the  seamen  extra  Seamen, 
wages  \ii  consideration  of  extraordinary  exei^tion  in  times  of  .danger,. 

is  nudum  pactum,    Harris  v.  Watson,  reake,  72. . 

27.  Notwithstanding  a  capture,  if  the  ship  be  afterwards  re-tcaptnr<? 
ed,  and  arrive^  the  seamen  are  entitled  to  wages,  since  freight,  the 
mother  .of  wages,  is  thereby  earned,  deducting  ihe  salvage.  Berg** 
Strom  V.  Mills,  3  Gsp.  C.  36. 

28.  If  an  Englii^  sl^p  be  captured,  and  anv  of  her  crew,  though 
foreigners,  enter  the  enemy's  sevFiee,  they  rorfeit  their  wages  nol^ 
widistaudtng  a  rOi^m^ture  and  airivii.    Bergstron  v.  Mi]ls,  3  £8p« 

C.  38.  ■      '        •  •  '    '  .••'♦: 

-  29.  The  statute  3?  Geo.  5.  e*  73.  s.  3.  having  prohibited  more  than 
double  wages  being  given  to  seamen  coming  mm  the  West  Indies, . 
unless  the  captain  be  specially  licenaedto  give  a  neater  rate  hy  .the-, 
chief  offieer  of  the  port,  a  general  Hcence  by.  su^  chief  officer  tp  a 
captain  *^  to  procure  men  on  such  terms  as  he  can,*'  is  insufficient*. 
Rodgera  v.  Lacy,  5  Esp.  C.  43w;  S.  C.  2  B.  and  P.  57*     \ 

30.  If  a  seaman  desert,  he  forfiuts  his  wages.  But  a  refusal  by  a 
smlor  to  leave  the  shore  to  which  he  had  been- sent  on  du|^,.  until  be 
had  procured  some  victo^  and  a  return  to  the  ship  the  next  mom* 
iag,  when  the  eiytain  refluad.to  receive  him,  is  not  a  d^seetioo* 

Ligard  V.Robert*,  8  Bsp^Cv' 71*  .        .        r 

r  31.  Where  seamenr  ate  notto  be  entitled  to  their  wages  until  the 
ship's  arrival  in  a  foreign  port,  and  before  its  arrival  the  master  wroQg- 
fuMy  dtaiases  tfaem^they  may  immediately  sue  for  their  wages, 
Sigurd  V,  Roberts,  3  Esp.  C.  73. 

32.  If  a  sailor  he  obliged  tlvough  the  master's  misconduct  to  leave . 
the  ship,  ht  is  not'guilty  of  desertion,  and  therefore  does  not  fprfeit 
hfs  "vt^^kges.    limland  v.  Stephens,  3  Esp.  C.  269. . 

33.  The  rule  is  without  an  cxccptioui  that  the  ship  must,  perform  . 

her 
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her  ?oyage  to  entitle  the  seamen  to  wageB^  unless  under  a  special 
contract.    Eaken  t.  Thorn,  5  Esp.  C«  6. 

54.  An  agreement  express  or  implied  to  allow  more  wages  to  a 
seaman  than  those  stipulated  for  in  the  articles  executed  pursuant  to 
statute  2  Geo.  2.  c  3.  is  void.  Elsworth  v.  Woolmore  and  aaodier, 
5  E^>.  C.  84. 

55.  An  impressed  seaman  is  not  entitled  under  statute  2  Geo.  2. 
c.  86.  to  wages  j9fo  raidy  where,  had  he  remained  on  board,  he  would 
not  have  been ;  as  where  the  vessel  is  wrecked  before  the  vojage 
ended.    DunUej  t.  fiulwer  and  another,  6  Esp.  C.  86. 

36.  An  aup-eement  between  the  master  of  a  ship  and  a  sailor  fir 
increase  oT  wages  in  consideration  of  extra  work  is  void.  8t3k 
V.  Myrick,  6  Esp.  C.  129. 

37.  In  the  course  of  a  vojrage  some  of  the  seamen  desert,  and 


the  captain  not  being  able  to  find  others'to  supply  their  place,  pro* 
mises  to  drride  the  wiu;es  which  would  have  oecome  doe  to  tticm 
amonff  the  remainder  or  the  crew.  This  promise  is  void  for  want  oi 
consideration.    Stilk  v.  Mvrick,  2  Camp*  317. 

38.  A  seaman  at  monthly  wases,  who  is  impressed  or  enters  lirom 
a  merchant  ship  into  the  Royal  Navy  durim;  a  voyage,  is  not  enticed 
to  wages  to  die  time  of  his  quitting  the  ship,  unless  the  voyage  be 
completed.    Anon,  2  Camp.  820.  n. 

39.  Where  it  is  provided  by  a  ship's  articles  that  any  of  the 
crew  who  AaU  absent  themselves  mm  the  ship  without  leave, 
shall  forfeit  thdr  wages ;  if,  after  one  of  the  crew  has  so  absesilcd 
himself,  the  master  receive  him  back  mka  and  allow  him  to  work 
like  the  others,  the  forfeiture  is  waived^  and  the  wages  are  recover^ 
able.    Mller  v.  Brant,  2  Camp.  590. 

40.  If  foreign  sailors  stipulate  in  their  own  country  before  die 
commencement  of  a  voyage  that  Aer  will  not  sue  the  captain  for  any 
money  abroad,  but  be  satisfied  with  what  he  may  advance  them  in 
deducdon  of  their  wages  dll  they  return  home,  they  oannot  naintMn 
an  acdon  asninst  him  for  wages  in  the  courts  of  diia  ooaptiy. 
Johnson  v.  Machielsne,  3  Camp.  44f.. 

41.  During  a  voyage  the  ship  is  wrecked,  and  the  captain  gives  the 
mariners  an  order  upon  the  owners  for  the  amount  of  their  wages  to 
the  date  of  the  wreck,  acknowledaing  at  die  same  dsse  that  he  had 
hired  them  by  the  month.  Held,  that  under  these  circumstances  no 
acdon  for  wages  could  be  maintained  by  the  mariaers  against  the 
captain,  at  least  without  proving  that  they  had  first  made  a  demand 
upon  the  owners.    Fordioom  v.  Kruffer,  3  Camp.  197. 

42.  Statute  2  Geo.  2.  c.  36.  requtring  articles  to  be  entered  into 
between  die  masters  of  ships  and  the  mariners^  aad  providing  that 
the  inariners  shall  not  foil  m  any  suit  for  wages  from  not  pnmiciag 
the  articles,  does  not  apply  to  the  case  of  a  British  seaman  altering 
on  board  a  foreign  ship  in  a  Britidi  port.  Dickman  v.  Benson,  S 
Campbell,  290. 

43.  A  seaman  is  restricted  by  the  ship's  articles  from  demanding 
his  wages  until  the  expiration  of  twen^  days  after  the  ship's  arrival  at 
her  destined  port,  and  the  delivery  of  her  caigo.  Held,  that  atthouch 
the  seaman  had  commenced  his 'action  before  the  expiratioa  of  tSe 
twenty  days,  he  might  still  recover  a  sum  which  die  captain  had  ad- 
mitted to  be  due  to  nim  for  wages,  and  which  he  had  offered  to  psry 
him.    White  v.  Mattison,  2  Stark.  325. 

44^  A  purser's  steward  on  board  one  of  his  Majesty's  ships  cannot 
recover  wages  from  the  purser  upon  an  implied  contract  for  his  ser« 
vices  as  sudi  on  board  die  ship.    Carter  v.  Hall,  2  StarL  361. 

45.  There 
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45.  There  is  no  implied  prcnnite  on  the  part  of  an  olEcer  in  the  Panengen. 
East  India  Company's  Service,  to  pay  the  captain  of  a  Compan3r'8 

ship  by  which  he  returns  to  England^  mote  than  the  regulation  sum 
for  his  passupe,  although  it  may  have  been  usual  to  pay  more. 
Adderlev  v.  Cooksoni  2  Camp.  15. 

46.  If  the  captain  of  an  £ast  Indiaman  die  at  the  outward  port, 
after  having  contracted  to  bring  home  certain  passengers,  and  laid 
in  a  certain  quantity  of  stores  for  the  homeward  voyage ;  and  the 
diief  mote  succeedmg  to  the  command  bring  famne  tlM»e  and  other 
passengers,  and  provides  further  stores  for  their  subsistence  during 
the  voyage ;  the  captain's  representattves  are  entitled  to  the  pasr 
sage  money  of  the  passengers  with  whom  he  had  contracted,  and  the  . 
mate  to  that  of  the  others;  —  the  representatives  being  liable  to  him 
for  the  portion  of  the  stores  laid  in  by  him,  consumed  by  the  former 
class  orpassengers,  and  he  being  liable  to  the  representatives  for  the 
portion  of  Ae  captain's  stores  ccmsumed  by  the  latter  class  of  pas- 
sengers.   Siovdet  V.  Brodie,  8  Camp.  253. 

47.  There  is  an  agreement  to  carry  a  passenger  on  board  a  shi|», 
from  London  to  the  IVest  IndieSf  the  nassage  mon^  to  be  paid  m 
London  before  the  commencement  or  the  voya^.  The  passenger 
pots  his  baggage  on  board  in  the  TkafneSf  meanmg  himself  to  em- 
bark at  Portsmouth.  The  ship  is  lost  in  going  round  to  that  place. 
The  passage  money  cannot  be  recovered  back.  Mter^  if  tiie 
agreement  nad  been  to  carry  the  passenger  from  Portimouik  to  the 
9re8t  Indies.    Gillan  v.  Smj^,  4  CampbeU,  Ml. 

46.  If  an  accident  occur  by  the  numing  down  of  the  plaintiff's  FSlot 
vessel  whilst  a  pilot  is  lawfully  on  board  the  vessel  of  the  defendant-; 
the  latter  is  exonerated  from  all  reemmsibility ;,  being  divested  of  his 
authority  in  the  ship,  pro  tenifjore^  by  the  presence  of  the  pUot.  But 
the  captain  would  be  responsible  for  any  mischief  direcUy  moving 
from  himself.    Bennet  and  another  v.  Morta,  1  Holt,  859. 

49.  A  hojnnan  to  whom  goods  have  been  entrusted,  disdbarges  hia  Hojmui. 
duty,  by  ddivering  them  at  a  wharf  to  which  he  plies ;  such  beio^ 

his  Imown  and  accustomed  mode  of  dealing.  Wardell  v.  Mourillyan, 
2  Esp.  C.  683» 

50.  The  bill  of  sale  of  vessels  for  inland  navigation  need  not  be  Sala. 
registered.    Laroche  v.  Wakeman,  Peake,  141. 

51.  The  seller  of  a  ship  is  bound  to  disclose  to  the  buyer  all  la^ 
tent  defects  known  to  him.    jMfeliish  v*  Motteux,  Peake,  115. 

52.  If  ^.  sell  a  ship  belonging  to  A.  and  promised  to  account  to 
hfan  for  die  proceeds,  and  pay  m  balance  doe^  on  the  footing  of  the 
account  to  be  renderad ;  A.  may,  (notwithstandiiy  the  ship  registry 
acts,)  maintain  an  action  foundea  od  such  promise,  although  jB.  be 
the  sole  registered  owner  of  the  ship.  IVooting  v.  Hamond.  1  Gow. 
p.  41* 

58.  V  the  naster  of  a  slHp  ki  a  foreign  port  from  the  state  of  the  Fraits. 
Exchange  receive  a  premium  for  a  biO  drawn  upon  England  on  ac- 
count OT  the  ship,  this  bdongs  to  his  owner,  akhough  there  may 
have  been  a  usage  for  masters  of  ships  to  appropriate  such  premiums 
to  their  own  use.    Dipleck  v.  Blacuuin,  S  Campb.  48. 

54.  A  ship  is  not  of  the  hnib  of  Russia,  within  the  meaning  of  the  Ksvigatioii  act 
navigation  sict,  which  having  been  orispiaUy  constructed  in  another 
country,  was  wrecked  on  the  coast  of  Russia,  and  repaired  there 
at  an  expence  of  more  than  two-thirds  of  her  vdue ;  altooQgh  by  the 
law  of  Russia  she  were  under  these  circumstances  to  be  considered  a 
Russian  ship,  and  although  she  afterwards  may  have  a  Russian  register, 

were 
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flj^.    Redhesd  and  nochor  ▼.  Catcr»  4  Campbd!,  188»  S.  C 
1  Scaride,  14. 


SLANDER. 

Bv  if  1.  Word*  acdonaUe  in  themtdTet  as  containing  a  cfcargc  oTicto- 
ny,  if  inpoken  in  reference  to  a  tretfian  or  breach  ^contract,  are  not 
•o.    Christie  t.  CoweU,  Peake»  4. 

2.  To  tav  of  an  attoniey»  *'  I  hare  taken  out  a  summons  to  tax  hb 
bill ;  I  shall  bring  him  to  book,  and  have  him  struck  off  the  roil ;" 
is  not  acttonab]e;«~  seems  to  saj  that  he  deserves  to  be  struck  oC 
FhilliDs  ▼.  Jansen^  2  Esp.  C.  624. 

8.  If  aparty  lav  an  information  before  a  magistrate^  not  amounting 
to  a  charge  of  felony,  he  is  not  answerable  as  fiir  imposing  the  crisse 
of  felony,  because  the  magistrate  mistaking  the  law  by  conclvding 
that  the  information  is  of  that  crime,  grants  a  warrant  for  felony. 
Leigh  r.  Webb,  3  Esp.  C.  165. 

4.  That  expressions  may  be  actionable,  their  import  most  be  un- 
equivocal.   Harrison  v.  Stratton,  4  Esp.  C.  218. 
WImi  aot.  5.  To  impute  to  another  evil  inclinations  is  not  actionable.    Har- 

rison V.  Stratton,  4  Esp.  €•  218. 

6.  If  words,  prima  Jaciej  imputing  felony,  have  beep  nsed  in  a 
dif^ent  sense,  they  are  not  actionable.  Thompson  v«  D^yirdy 
1  Camp,  48. 

?•  An  action  fur  defamation  cannot  be  maintained  against  a  man 
whos^  property  has  been  stolen,  and  who  upon,  reasonable  grounds 
of  suspicion  duu-ges  an  innocent  person  with  having  stolen  it.  Fowicf 
and  another  v.  Homer,  3  Campbell^  294. 

8.  No  action  can  be  maintained  against  a  counsel  ibr  words 
spoken  in  a  judicial  proceeding,  provided  t;hev  be  pertinent  to  the 
cause,  and  that  no  maliqe  agauist  the  individual  who  is  die  sohjecl 
of  the  words  be  proved  against  him.  Hodgson  v.  Scarlett,  1  Holt, 
621. 

9.  The  rule  that  as.  well  malice  as  falsehood  is>an  essential  in  slan- 
der, holds  with  respect  to  criticism;  therefore,  a  hond^de  critique 
on  a  place  of  public  entertainment,  though  mistaken^  is  not  acUoa* 
able.    Dibdin  v.  Swan  and  another,  1  Esp.  N.  P.  C.  28.  . 

10.  Malice  is  not  to  be  inferred  from  an  accusation  in  a  ooune  of 
justice,  as  in  giving  a  party  in  charge  to  an  ofllcer»  or  in  pitliiihy 
a  complaint  to  a  magistrate,  because  it  is  unfoundadt  tharaftta  A 
is  not  necessary  actionable.    Johnspn  v.  Evansi  8  En  C.  32. 

11.  A  writinff  of  injurious  tendency,  if  published  ioa^  jUr»  M 
with  the  view  of  investigating  a  fhot,-  and  not  to  dander  the  pMj, 
is  not  actionable.    Delany  v.  Jones,  4  Esp.  C  191. 

12.  A  confidential  communication,  whicji,  i6  true,*  tha.- parly 
in  duty  bound  to  make,  is  not  actionable  without  proof  of 
malice.   'Barbaud  v.  Hdokham,  5  Esp.  C  109. 

13.  Where  A*  having  summoned  A  his  master,  ^before  a  coort  of 
conscience,  for  wages,  B*  there  utters  words  of  imputai^-  ^^looy  to 
A.  —  if  this  charge  be  necessary  to  ;B.'#  defeace,  no  action  can  be 
maintained  against  him  hf  A.  for  defamation ;  oidvr,  if  the  words 
be  spoken  maliciously,  though  addressed  to  the  court.  Trotmaa  ▼• 
Dunn,  4Campbdl,  211. 

14. 
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14.  AY<>rdR  imputing  felony,  but  spoken  with  rorercnce  to  a  war- 
rant issued  for  the  plaintiiF's  apprehension,  and  not  intended* to  con* 
vey  a  substantive  Q]barge»  are  not  actionable  J  Tempest  v.  Chaml^ersi 
1  Starkie,  67. 

15.  Where  a  defendant  in  slander  justifies  words  which  amount  to   JustillcatkNi.' 
a  charge  of  felony ,  and  proves  his  justification,  the  plaintiff  may  be 

put  upon  his  triJEU,  without  the  intervention  of  agrand  jury.    Codk 

V.  Field,  S  Esp^  C.  134*.  .       r    .    ,     v.  <  . 

16.  Action  for  words  imputing  a  crime ;  an  agreement  on  the  paj^  JHsArngt*  ' 
of  the  plaintiff  to  raise  his  action  for  words  spoken,  in  consideration 

•  that  the  defendant  will  destroy  certain  documents  in  his  possBSsion, 
or  which  •  might'  aflerwards  con^e  into  his  possession,  imputing  tha 
'same  crime  to  the  plaintiff,  is  (when  executed  by  the  burning  of 
the  papers  in  his  possession)  a  bar  to  the  action,  and  may  be  g^yeik 
in  evidence  under  the  general  issue.  Lane  v.  Apptegate,  I  Starlric', 
97. 

17.  Words  spoken  at  different  times  may  be  given  in  evidence  (m 
one  count.    Cbarlter  v.  Barret,  Peake,  22. 


SOUTH  SEA  COMPANY. 


1.  SemiUi  that  after  a  ship  has  sailed  on  a  voyage  to  a  place  Ltcenee. 
within  the  limits  of  the  South  Seg,  Company^  a  retrospective  licenoe 
panted  by  the  Company  is    insufficient   to  legalise   the  voyage* 
Hobbs  V.  flannan.    3  Camp.  9i5. 

2.  A  licen.ce  granted  ,by  the  South,  Sea  Company^  .cannot  operate 
retrospectively.  Cowie  and  others  v.  Barber,  4M.  &S.16.  S.  C» 
.4  Camp.  100. 

.  3.  A  ship  which  is  sent  to  a  place  within  the  limits  of  the  South 
Sep,  Cofftpany^s  charter,  in  order  to  bring  home  part  of  a  return  cargo 
pf  another  ship,  is  not  protected  by  the  licence  granted  by  the  South 
Sfia. Company  to. that  other  ship.  CowIe  and  others  v.  Barber,  4  Mi 
&  S.  16..  S.  C.  4Catep.  100. 


•N-  t* 


SPIRITUOUS  LIQUORS. 

''  1.  The  statute  of  the  94  Geo.  2.,  against  selling  h'quors  in  quantity  Statutai 
dndlt  the  value  of  90y.,  does  not  extend  to  liquors. sold  fbr  the  pur-< 
p08e*oft)eitig  sold  again.    Jackson  v.  AttrHI,  Peake,  I€0. 

2.  Abtll  *of  exchange  accepted  by  an  officer  in  the  recruiting  ser- 
^e»ih  naVment  of  small  quantities  of  spirits  undef  the  value  of  20^.. 
a,appli^d  liv  a  publican  to  be  used  out  of  his  house  by  recruits  and 
ethers,  under  the  comraahd  of  the  acceptor,  ig  valid  notwithstanding^ 
94eoo;«,  cu  40. 8.  12\    Spencer  v.  SMUh,  3  Gamp.  9. 

.  •'  '       .. 
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STAGE  COACH. 


>Va  p^iiei^er  by  the  stagi^  pays  the  whole  fore,  he.  may  t^ke.  hia  hamigeiB. 
place  at  any  part  of  the  journey;  but  if  only  part,  the  drivo*  roay^ 
take  up  another  customer  if  he  is  not  ready  at  the  place  of  starting.- 
Ker.v.  Mountain,  1  £sp.  N.  P.  C.  27. 

Vol.  V,  U  r  STAMP. 
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STAMP. 


WhcniMctt-  1.  An  acknowledgment  of  having  received  the  acceptance  of  a 

••T*  biU  of  exchange  is  a  receipt  for  money  within  2S  Geo*  d.,'|M)d  liable 

to  the  stamp  duty  imposed  by  that  act  on  sudi  receipt.     Scbcdj  r. 

Walsby,  Peake,24. 

2.  An  advertisement  in  the  Gazette  that  a  partnership  has  |>een 
dissolved,  unless  stamped  as  «n  agreement,  is  inadmissifaie  to.  prave 
(he  dissolution.    May  y.  Smiih,  1  £sp.  C.  283. 

3.  An  agreement  made  out  of  the  kingdom,  for  instance,  at  aea, 
need  not  be  stamped.    Ximenes  v.  Jaques,  1  Esp.  C  311* 

4.  An  agreement  to  share  in  the  t>utfit  and  adventure  miaat  be 
stamped,  not  coming  within  the  exception  as  to  contracts  for  the  adle 
of  goods.    Leigh  and  another  v.  Baxmer,  1  Esp.  C  403. 

5.  By  the  regulations  of  Sweden*  the  articles  of  a  Swedish  ship  en 
arrival  in  this  country  are  lodged  with  her  consul.  ^,  a  Swedish 
seaman,  is  hired  in  London  by  the  captain  of  the  vessel  and  an  enlff 
of  the  hiring,  &c.  made  in  the  articles.  Held,  that  in  an  action  by  A^ 
for  wagos,  tne  defendant  might  read  the  articles  as  evidence  w  the 
agreement,  tbough  unstamped,  since  they  were  to  be  considered  as  a 
public  document  of  Sweden.    Wiabled  v.  Makn^rg,  1  Esp.  C.  454. 

6.  Writings  made  In  a  foreign  country  arc"  not  admissible  in 
evidence  here,  unless  duly  stamped  by  the  laws  of  that  couiMiy. 
Alves  v.  Hodgson,  2  Esp.  C.  528. ;  S.  C.  ?  T.  R.  24L  "'  '    ' 

7.  The  clause  in  the  stamp  act,  excepting  demises  under  Sl^  only 
applies  to  leases  at  a  rack  rent,  not  to  beneiidal  ilttitftesis,  sndl'iis 
imilding  leases.  Doc  ex  deih.  Hunter  and  another  ^.  Bimlcot  and 
Ahoflie^  2  Esp.  C.  595.     ^' 

8.  No  specific  terms  are  requisite  to  a  receipt ;  therefore  to  wiite 
^*  settled"  on  a. bill  without  a  stamp,  incurs  Uie  penalty  (tf  giving  an 
unstamped  receipt*    Spawforth  v.  AlexandeV,  2  E0p»C.621. 

9.  Tnid  stamp  act  iniposihg  a  dniy  ohi  ktictioftt^  exempts  sales  of 
bankrupt's  effects  before  the  cominissioners.  Hie  sale  ^  auction  of 
the  bankrupt's  mortgaged  estate  is  not  within-^  exception.  Coaift 
v.  Creed,  2  Esp.  C.  699. 

10.  An  instrument  produced  by  the  opposite  party  on  notice,  can- 
not be  read,  unless  stamped.  Doe  ex  dem.  St.  John  v.  Here,  2  Esp. 
C.  724. 

IL  Under  a  count  for  articles  supplied  to  one  alleged  (e  have 
been  bound  apprentice  to  the  defendant,  the  plaintiff  must' prove 
A  legtd  appreinttceship,  by  producing  the  iadenliures,  wliich,  k  net 
stamped,  cannot  be  read.    Aldridge  v.  Ewen,  3  £sp.  C.  188. 

12.  A  draft  on  a  banker,  post  dated,  and  delivered  before  the  da|r 
i^fthe  date,  though  not  intended  to  be  used  till  that  day,  requires  to 
be  stamped  by  statute  31  Geo.  3.  c.  25.  Alien  v.  Keeves,  3  £a|i. 
&281.;  S.  C.  1  Bast,  435. 

13.  A  writing  on  a  bill  of  parcels,  'f  settled  by  one  bill  at  three, 
and  another  at  nine  months,"  is  inadmissible  evidence,  unless 
stamped.    Smith  v.  Kelby,  4  Esp.  C.  249. 

14.  If  a  stamp  is  necessary  to  the  validity  of  an  agreement  made 
in  a  foreign  country,  an  agreement  made  therct  unless  it  has  such 
^MH°P9  <MUH^ot  be  received  in  evidence  in  emr  eourte  ef  justice. 
But  itis^^<:ura.^nt  upon  the  party  who  objects  to  the  ealidilgrof 
tftia  we^nient,  to  prove  the  law  recjuiring  the  stamp,  by  aa  auth 
cdtedc'opy,  if  it  be  in  writing,  and  if  not,  by  th^'testtmoay  of  is 
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QfiM  acatuuntfld  with  the  Inn  of  the  foreign  country.  Clegg  v.  Levy, 
3(2Juni*-.166.  ,.    ^ 

15.  A  receipt  for  taxes,  signed  by  a  clerk  of  the.deputy-receirers 
general  of  a  county  in  their  namet  may  be  given  in  evid^ce  without 
a  stamp.    Edden  v.  Bead,  3  Campi).  338. 

16.  .Where  the  agreement,  on  which  the  action  is  brought,  is  con- 
tained in  a  prospectus  of  terms,  delivered  by  the  plaintiff  to  the  de- 
fendanti  it  la  necessary  to  get  that  identical  copy  stamped,  which 
has  been  delivered,  ^d  it  is  not  sufficient  to  get  another  copy 
atwaped.    Williams  v.  Stoughton,  2  Stark.  292. 

,,j^7..  Where  the  body  of  a  bill  is  written,  and  the  acceptance  of  it 
made  ii^.  .England ;  yeti  if  it  be  afterwarda  transmitted  to  the  drawer 
abroad,  f^.^is  signature,  and  it  is  there  drawn,  the  bill  is  a  foreign 
bill ;  and,  consequently,  does  not  require  an  English  stamp.  Boemn 
V.  Campbell,  1  Gow.  56. 

1&  An  /.  0.  U*  IB  neither  a  receipt  nor  a  promissory  note,  but  a  Wlien  dol 
mere  a4iiiM8i<m,  and  therefore  need  not  l^  stamped.  Fisher  v.  Leslie, 
lEsp.Qj^. 

19*  A  be^d  conditioned  to  produce  a  box  containmg  the  sub- 
scriptions :of  .a  firiendlj  society,  fieed  not  be  stamped,  being  within 
tlie  exemption  in  statute  33  Geo.  3.  c.  54.  (Friendly  Society  Act.) 
Qarter  v.  Bcmd,  4  Esp.  €.  253. 

,;.2Q«  An  agiisomentfor  the  sale  and  payment  of  goods,  with  a  sti- 
pulation of  mutual "*  indemnity  with  respect  to  them,  need  not  be 
stamped.  Heron  v.  Granger,  5  Esp.  C.  269. 
'  MU^^  guarantee  fqr  w  payment  of  goods,  which  a  third  person 
W9»  ab^t  to  pjivehase.  t^r  a  <^ertain  amount,  is  an  agreement  relating 
to  the  sale  of  goods  within  the  exception  in  the  stamp  act.  War- 
riiM;ton  and  another  v.  Furber  and  another,  6  E^p.  C.  89.;  S.  C. 
6£a^,2^.  .     ,. 

29;  A  written  paper,  contabing  a  bare  acknowledgement  of  a 
oe^,  ia  gaod^  faience  under  the  money  counts,  without  a  stiMwp* 
l^tsd y. Tsraelf  J^Camp*  499. 

.  o2S^  Afleffjii  breach.,  of  contract  for  the  sale  and  delivery  of  goods, 
the  .defisBdvit'en^rs  into  a  fresh  agreement  in  writing  to  cancel  the 
f#mer  agreement,  and  for  the  future  sale  of  goods  upon  different 
termsi  the  seoond  agreement  relates  to  the  sale  of  goods,  and  does  not 
require  an«greeaient  stamp.    Witworth  v.  Crocketti  2  Starkie,  431. 

iiit*  Where  %  peculiar  stam|>  is  appropriated,  an  ad  'oalarem  stemp  DcnmoinaUoav 
of  another  denomination  is  ^  insufficient.    Robinson  v.  Drybrough*  i 

\  Bm.^  9.  Sii9*  .9Mt  see  AHcheson  v.  Sharland,  id.  292. ;  and  in 
which  case  Lord1Ceny6n  doubted  this  decision. 

25.  An  K^  Xalmrcm  stamp  of  a  different  denomination  is  sufficient, 
where  the  pV<9er  st^mp  for  the  instrument  in  question  is  imposed  by 
a  single  act  of  parliament,  and  is  not  made  of  several  different  sums 
ia^NMed  atdiflerent  iimas.    Aitcheeon  v.  Sharland,  1  Esp.C.  292^ 
.v.S^  Qikrfif^  whether  f^^.  stfunp  be  sufficient  for  a  bill  for  6Q^.  with  Amount  of 
all  legal  interest.    Israel  v.  Benjamin,  3  Camp.  40.    *  value. 

n^ .  A  bend  gmm-  for  the  ^rpose  of  securing  certain  conditions 
to  be  perfiiirmfldby  the  vendor  of  a  bouse,  requires  a  20».  stamp  only, 
•MJI^  np^  vahrem  stamp.    Hughes  v.  King,,  \  Starkie,  119. 

28.  A  deed  by  which'  the  plaintiff  covenantas  to  give  up  his  trade 
le -the  defendant,  and  to  altow  him  to  cmrry  it  on  in  his  house  fqr  ten 
yetn^  Itie.defeiident  payii^  lOOOiL  for  thMS^fixturee^  &c.  at  the  time  of 
executing  the  deed  and  covenanting  to  pay  1000^.  periinaum  for 
t/m  jMttrSf  dees^nelreqMire  an* Weaferrm  somip.  Lyburn  v.  Warring- 
ton,. J  SM^e,;!**..  ;.  : 
V    :                                    "        R  r  2  29.  The 
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29.  The  value  of  a  stamp  upon  a  bill  of  exchange  under  die  gta- 
tute  35  G.  3.  c.  184.  shed,  tit.  bill  of  exchange  depends  uponihe&oe 
of  the  bill.    Peacock  ▼.  Murrell,  2  Starkie,  5^8. 
Number..  30.  If  two  persons  by  an  agreement  in  writii^  lay  a  waccF)  ind 

then  by  another  agreement  indorsed  on  the  first,  consait  that  n  siioald 
be  doubled,  there  must  be  two  sixpenny  agreement  stamps.  RobioD 
V.  Hall,  Peake,  128. 

31.  But  if  there  is  only  one  stamp,  the  winner  may  cover  the  first 
bet  on  a  count  thareon.    Robson  v.  Hall,  Peake,  128. 

52.  If  the  several  parts  of  an  agreement  are  proposed  at  different 
times,  and  ultiinately  and  for  the  first  time  rattfiea,  their  dates  are 
brought  down  to  the  time  of  ratificlition  so  as  to  make  the  whole  one 
entire  contract,  and  to  require  one  stamp  only.  Knight  v.  Crockford^ 
rEsp.N.P.C.  190. 

33.    Even  admitting  that   a  paper  contauiing  separate  agree* 

ments  is  inadmissible  as  evidence  of  any  one  i^eement,  unless  it 

has  stamps  sufficient  to  cover  the  whole ;  yet  if  it  appears  that  some 

have  been  erased,  whereby  a  sufficiency  of  stamps  is  left,  it  will  be 

presumed  that  the  erasure  was  made  before  die  paper  was  stsmped. 

Waddinffton  v.  Francis,  5  Esp.  C.  182.     See  12  East,  6b ;  1  Canip.S. 

'  3^.  If  a  receipt  for  money  and  an  agreement  are  written  on  the 

same  piece  of  paper,  this  is  receivable  in  evidence  as  a  receipt,  if  it 

has  8  receipt  stamp,  without  an  agreement  stamp*    Grey  v.  Smith, 

FCamp.  S8T. 

Time  of  iuunr^      ^'^*  ^^  ^  ^^  defence  to  an  action  at  the  suit  of  the  indorsee  of  a  pnn 

fog.  missory  note  or  bill  of  exchange,  that  the  biH  was  not  stamped  at  the 

time  ormaking  it,  if  it  has  a  properstamp  when  produced  at  the  trial. 
W«ght  V.  Riley,  173. 

36;  Although  a  poIicy^  of  insurance  produced  at  the  trial  efsn  ac* 
tion  has  a  sufficient  stamp,  evidence  will  be  received  that  it  had  no' 
such  stamp  when  it  was  effiscted,  in  which  case  it  is  a  mere* nullity, 
though  stamped  afterwards  by  order  of  the  Conunissioners  of  SlaiDps» 
for  this  IS  forbidden  by  35  G.  3.  c.63.,  and  not  authorized  h^  87  G.S. 
c;  136.,  which  extends  only  to  such  instruments  as  could  before  bele- 
gallystampedVifter  they  were  executed.  Roderick  v.  Hovil,  3GBmp.lOS* 
Bispenntion  3T«  In  an  action  on  a  bill  of  exchange  after  payment  of  mooej 

wtU).  into  court,  the  defendant  cannot  object  to-  the  sufficiency  of  the  itamp 

on  which  the  bill  is  drawn.    Israel  v.  Benjamin,  3  Camp«  40< 
Eirectn  of  the         38.  An  agreement  not  stamped  cannot  be  received  as  evideooe  for 
want  of.  any  purpose  whatever,  not  even  to  show  that  the  par^  meant  td 

conunit  a  fraud  by  that  agreement.  Whitwell  v.  Dimsc&ie,  FoA^f 
167. 

39i»  A  bill  of  exchange  unstamped  u  a  nulii^,  and  therefore  no 
discharge  of  the  denumd  for  whith  it  was  given.  Ruff  v.  Webb, 
(  Esp.  N.  P.  C.  199. 

40.  If  an:  unstamped  bill  or  mite  is  given  for  an  existing^  demmi 
since  it  is  a  nullitr  the  creditor  may  sueoir  the  (MigiDel  consid^nti^ 
Wilson  V.  Kennedy,  1  Esp.  C.  245. 

4th  Where  a  written  s^eeuent  sabsista  between  the  parties^ 
though  unstamped,  the  plaintiff  cannot  resort'  to  an  itnplied>one»  ^ 
least  where  it  nuiy  now  be  stamped  on  paying  the  penal^.  Brewer 
V.  Palmer,  3  Esp.  C.  2*13. 

42.  Where  a  bill  or  note  is  void  for  want  ef  a  stamp,  the  m» 
may  recover  on  the  or^nal  consideration.  Wade  v.  Bcukfj 
4  Esp.  C.  7- 

43.  Although  9  promissory  note  without  a  stamp'  cnnot  be  re^ 
ceivedin  evidence  as  a  security,  or  to  prove  the  loan  of  moBeji" 
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xnay  ht  locked  at  by  the  jarr  with  a  view  to  ascertain  a  coll  atera 
fiict.    Gregory  v.  Broser,  S  Camp.  454. 

44.  Goods  consigned,  to  A*  upbn  their  anrival  are  landed  on  the  . 
defendant's  wharf,  the  plaintiff  in  an  action  of  tDorer  may  prove  his 
title  by  parol»  although  the  bill  of  lading  which  has  been  maorsed  to 
hiiD  cannot  be  received  in  evidence  for  want  of  a  stamp.    Davis  x, 
Beynolds,  1  Staskie,  115. 

45.  A  bill,  dated  2d  Sentemher^  pavable  twenty-one4ays  after  date  Alientios. 
and  accepted,  is  afterwaros,  and  whilst  in  the  hands  of  the  drawer, 

with  the  acceptor's  consent^  altered,  hy  making  it  payable  fiAy«one 
days  after  date ;  .on  the  SOth  S^tember^  it  is  agam,  and  under  iike  ciF- 
cnmstances,  altered  to  iwenty-one  days  after  date,  and  the  date 
brought  forward  to  the  14th  Sejftember.  This  last  is  a  distinct  transac- 
tion from  the  first,  is  in  effect  drawing  of  a  new  bill,'  and  therefore  a 
fresh  stamp  is  requisite.  Bowman  v.  Nichol,  1  £sp.  N.  P.  C.  81. ;  S.  C. 

5.T.R.5S7. 

46.  Inserting  words  merely  specifying  where  the  bill  or  note  is  to 
be. payable,  will  not  vitiate  it.    Tranp  v.  Spearman,  3  Esp.  C.  57. 

^7.'  After  a  bill  has  been  accepted,  substituting  "  date"  for  "  sight," 
vitiates  it,  though  it  had  been  originally  drawn  in  that  form*  Long  v. 
Moore,  S  Esp.  C.  155.  n* 

48.  The  insertion  of  the.  words  <'  or  order"  after  a  bill  has  been 
pegetiated,  if  in  furtherance  of  the  original  intention,  and  with  the 
consent  of  those  concerned,  does  not  vitiate.  Secut^  an  alteration  in. 
the  date  or  sum.    Kershaw  and  another  v.  Cox,  3  Esp.  C.  246. 

49.  Semblct  that  the  only  alteration  that  may  be  made  in  a  bill  of 
exchange  without  a  fii^esb  stamp,  Js  when  a  mistake  in  the  terms  of  ii 
is  rectified  before  it  gets  abroad  into  the  wonld.  Cardwell  v.  Martin, 
1  Camp.  79, 180.  b. 

50l  a.  and  B*  for  their  mutual  accommodation,  exchange  accept- 
ances, the  bill  accepted  by  A,  being  made  to  fall  due  sooner  than  that 
accepted  by  B,  A*  hairing  kept  the  bill  payable  to  hb  order  twenty 
days  in  his  possession  without  negociating  it,  alters  the  date  of  the 
bill  with  the  consent  of  B.,  so  as  to  postpone  the  payment  twenty 
da3rs,  and  then  indorses  it  to  C.  In  an  action  at  the  suit  of  C.  against 
j3*,  held,  that  by  this  alteration,  without  a  fresh  stamp,  the  bill  was 
vitiated.    Cardwell  v.  Martin,  1  Camp.  79,  180.  b. 

51.  Words  written  on  a  bill,  which  do  not  afiect  the  responsibility 
of  the  parties,  will  not  vitiate  it.    Marson  v.  Petit,  1  Camp.  82.  n. 

52.  A.  and  B.  fer  a  debt  due  to  C  asrce  to  give  him  a  bill  of  ex- 
change to'  be  drawn  by  A*  and  accepted  by  B* ;  instead  of  this  they 
send  him  a  promissory  note  made  by  the  one,andindor6edby  the  other, 
which  he  immedjately  returns  to  be  altered  into  a  bill  of  exchange 
according  to  the  agreement.  The  iniitrument  so  altered  is  a  valid 
bill  of  exchange  without  a  fi-esh  stamp,  as  it  had  not  been  negotiated 
in  the  shape  of  a  promissory  not^  and  the  ^ilteration  may  be  con- 
sidered as  a  mere  correction  of  a  mistake.  Webber  v.  Maddockf, 
3  Camp.  1.  ^ 

53.  •Where  there  is  a  policy  on  goods  by  ship  or  ships  to  be  there- 
after declared,  if  the  broker  by  mistake  makes  a  written  declaration 
upon  goods  by  a  wrong  ship,  to  which  the  underwriters  put  thctir  ini- 
Xials,  he  may  afterwards,  in  compliance  with  the  orders  of  the  assured, 
declare  upon  goods  by  another  ship,  without  the  assent  of  the  under- 
writers, and  without  a  fresh  stamp.  Robinson  v.  Touray,  3  Camp.  158. 

54.  An  accommodation  bill  payable  to  the  drawer's^ order  cannot 
he  altered  after  .acceptance,  and  an  attempt  to  negotiate  it,  and  before 
it  is, actually  negotiated.     Cdlvort  v.  Roborts,  3  (\inip.  343. 

R  r  3  .-J.^.  Tlu^ 
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55.  The  allenitioa  of  a  bill  of  ex<j«nge  by  th«  dnwee  tiler  k  life 
been  drawn  and  indorsed,  and  before  it  is  aect^pCed,  poatponiDg  liie 
time  of  pa5nnent,  renderi  the  bill  void.  Ootfawaite  and  another  t. 
Luntlqr,  4  Camp.  179. 

56.  If  after  a  bill  of  exchange  ia  de&v«red  by  Am  dbinrer  to  t^ 
payee,  its  date  is  altered  by  an  agreeasent  betireen  Ihepayte  and  ttie 
drawee  before  acceptance,  it  is  void  as  against  all  the  parties.  Wat- 
ton  V.  Hastings,  4^  camp.  223. 

57.  A.  being  indebted  to  B.  draws  a  bill  of  exchange  epon  C.  pa^ 
able  to  B.  two  months  after  dat6,'and  upon  presentm^tof  themM 
by  B.  to  C.  for  acceptance,  the  d^te  is  altered  at  the  instance  of  CL 
without  any  communication  iprtdi  A.  B.  cannot  recoter  ajndnst  C* 
on  his  acceptance  for  want  of  a  new  stamp.  And,  tembU^  if  A.'had 
assented  to  the  alteration,  a  new  stamp  would  still  have  been  neces- 
sary.    Walton  V.  Hastings,  1  Starkie,  215. 

58.  A,  draws  a  bill  of  exchange  upon  B,  payable  at  three  months, 
for  a  debt  due  ftom  B.  to  A. ;  on  the  delivery 'of  the  bBT  to  B.  for  ac- 
ceptance, B.  requests  that  four  months  may  be  i^ubstituted  for  tfaieev 
and  afterwards,  by  the  assent  of  ^4.,  the  alteration  is  made.  A  new 
stamp  is  not  rei^uisite.    Kennerly  v,  Nash,  1  Starkie,  452.' 

59.  After  a  bill  of  exchange  has  been  accepted,'  and  wIlBst  ilf  re- 
mains in  the  liands  of  the  payee,  he  alters  k,  by  riiakin^it  payable  at 
a  particular  place,  this  alteration  will  not  vitiate  the  biU.  Jacobs  v. 
Joseph,  Hart,  2  Starkie,  45. 

60.  A  promissory  note  is  ^signed  by  A.  and  subsequeiiUy  by  B,f 
whilst  in  the  hands  of  the  payee  as  surety  for  A.  t  unless  silch  signa- 
ture of  B.  is  in  virtue  of  a  previous  agreement  at  the  time  of  iftaShig 
the  note,  the  note  will  be  void  without  an  additional  stamp.  Clerk  v. 
Blackstock,  1  Holt,  474.  ; 

61.  An  indenture  of  apprenticeship  is  not  voidf  try  8  Aim.  6*  9., 
although  it  was  originally  agreed  betweeft  the  iiast^r  and  dpfMii- 
tloe's  father  that  a  premium  of  20/.  diould  be  ptad  ;  •  wl*  the  iift^ 
6er  afterwards,  to  reduce  the  amount  of  the  abty,  agrees  to  lUce 
)9/.  19^.  6d.y  which  is  the  sum  inserted  in  the  indenture,  and  actnalhr 
paid.    Shepherd  V.  Hall,  S  Camp.  160. 

62*  Against  a  party  who  refuses,  after  notice,  €o  b^Ochiee  an  Agree- 
ment, it  IS  to  be  presumed  that  it  is  stamped ;  but  he  may  prove  die 
cpntrarv.    Crisp  v.  Anderson,  1  Stark.  S5. 

63;  An  illegal  policy  of  insurance  on  lottery  liekiits  may  ^e  read 
in  evidence,  without  being  stamped.     Holland  v.  Dtiffin,  Feake^  J8- 
'f  -64.  A  copy  of  a  newspaper  may  be  read  in  evidence,  thoi:^  abt 
stamped   according  to  the  act  of  parliament.      Rex  v.   Pearoe, 
Peftke,  75.  '  . 

€5.  It  seems  that  an  indorsement  by  a  sheriff's  officer  on  his  wnr- 
rant,  that  he  has  received  the  levy  nioney,  is  evidcftoce'of  the  fact, 
without  being  stamped  as  a  receipt.  Perchard  and  another  ▼.  FindaD, 
1  Esp.  C.  896. 

66.  An  indorsement  on  a  deed  after  its  execution^  condrooliw  its 
tftrms,  need  not  be  stamped.  Heme  and  another  ▼•  Hale,  3  Bsp. 
C.  287.  sed  quare. 

'  67«  Although  a  receipt  for  the  payment  of  a  bifl  on  mistanpied 
pap^r  is  not  admissible  in  evidence,  yet  the  fact  of  payinent'niaylie 
proved  by  a  witness  who  saw  the  money  paid;- and  eves  ancii  an 
unstamped  receipt  may  be  shown  to  the  witnes^ '  as  a  memorandum 
to  refresh  his  memory.     Rambert  v.  Cohen,  4  Esp.  C.  21  S« 

68.  A  writing  offered  in  evidence  to  prove,  that  the  condition  oF  m 
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bond  has  been  broken,  is  admissible  without  a  stamp,  though  it  is  in 
the  form  of  an  agreement  or  a  promissory  note.  Carter  v.  Bond, 
4EspJjC,253, 

j69.  An  instrument  hot  given  in  evidence  as  8uch»  but  as  proof  of  a 
collateral  fact,  need  not  be  stamped.  Dover  v.  Mi^taer,  5  Esp. 
C.92., 

70.  A  receipt^  as  for  interest  money,  indorsed  on  an  unstamped 
note,  may  be  used  as  presumptive .  evidence  that  a  principal  sum  of 
an  amount,  to  warrant  that  interest,  was  then  due.  Manley  and  wife 
V.  Pee],  5  Esp.  C.  121. 

71.  If  there  are  two  parts  of  a  written  agreement,  both  executed 
at  the  same  time,  but  the  one  stamped  and  the  other  unstamped,  the 
unstamped  part  is  receivable  as  secondary  evidence  olf  the  contents 
of  the  stamped  part.  Waller  V.  Horsfall,  1  Camp.  501. 

72.  A  re^pt  for  the  price  of  a  horse,  containing  a  warranty  of 
soundness,  may.be  read  m  evidenoe  to  prove  the  warranty,  without 
an  agreement  stamp.     Skrine  v.  Elmore,  ^  Camp.  4p07. 

7S»>  In  an  action  for.  not  deltvoring  eoods  maae  by  the  defendant 
for  the  plaTntiff,  in  puvsuaace,of  an  order,  a  memorandum  in  writing 
ordering  the  goods,  biit  not  proving  the  contract  between  the  parties, 
QMty  be  read  i»  evidofice  without  a  stamp.  Ingram  v.  Lea,  2  Camp. 
521. 

74^  Where  in^orsemeiits  of  receipts  on  a  bond  have  left  no  blank 
space  for  receipts  of  subsequent  payments  to  be  written  upon,  such 
receipts  written  on  an  unstampt  piece  of  paper,  annexed  to  the  bond, 
may  be  read  in  evidence.    Orme  v.  Young,  4  Camp.  336. 

75.  A  written  notice  of  the  dissolution  of  a  partnership,  reciting 
the  dissolution,  md  sighed  by  the  paroles  (n  order  to  its  insertion  in 
the  Gazette^  may  be  read  in  evidence  to  prove  notice  of  the  dissolu- 
tion, although  It  has  not  been  stamped.  Jenkins  and  another  v. 
BKiRU'd  and  another,  1  Starkie,  418. 

76.  The  plaintiff  having,  signified  by  a  printed  prospectus,^  the 
terms  on  which  he  Is  r^ad^  to  engage  to  perform  particular  services, 
may,  in  an  action  against  one  who  has  employed  him  to  render  those 
services  under  a  parol  agreement,  ];ead  the  printed  prospectife  to 
show  what  die  terms  were,  although  it  is  not  stamped.  Edgar  v. 
Blick,  1  Starkie,  ,464. 

77.  A  lettqr  read  to  prove  a  contract  of  marriage  need  not  be 
stamped.    Orford  v.  Cole,  2  Stark.  351. 

78.  A.  brings  an  action  against  B.  for  the  price  of  a  gun  ordered 
by  the  latter;  he. may  read  in  evidence,  for  a  collateral  purpose, 
part  of  a  letter  written  by  B.  to  him ;  although  the  remainder  of  the  « 
letter  contains  directions  for  making  the  gun,  and  is  not  stamped  as 
an  agreement.    Forsyth  and  others  v.  Jervis,  I  Starkie,  437. 

79%  In  an  action  for  work  and  labour,  a  proposal  on^the  part  o(  the 
defendant,  which  was  not  finally  acceded  to,  containing  an  esthpate 
of  the  amount  of  the  work,  may  be  read  in  evidence  by  the  defendant, 
although  it  be  not  stamped,    reniford  v.  Hamilton,  2  Stark.  475. 


STARCH. 

*     liair  powder  made  of  starch  ground  fine  still  rcipains  starch ;  and   Hair  pjwdisr. 

packages'of  more  than  twenty-eight  pounds*  weight  removed  from 

one  place  to  another  must  be  marked  starch.    Aitcheson  v.  Madock, 

Teake,  162.  -  '    •        * 
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STOCK. 

^f^^-  A  cheque  given  for  stock  fold  is  lost  by  the  vendor  In  going  home 

from  tlie  Stock  Exchange.  The  purchaser  is  immediately  informed 
of  this  fact,  but  refuses  to  pay  without  an  indemnity.  Four  months 
aAer,  the  bankers  on  whom  the  cheque  was  drawn  stop  payment, 
with  sufficient  money  lo  toswer  It  of  the  drawer's  in  theif  hands. 
Held,  that  under  these  circumstances  an  action  would  not  lie  for  the 
price  of  the  stock.  *  Bevaa  v.  Hill,  2  Camp.  381. 


STOCK  JOBBING. 


What  conmcts       1*  Omnium^  even  before  the  scrip  receipts  are  in  the  matket,  is 
•re  Ul<^«1.         stock  within  Uie  meaning  of  the  stock-jobbing  act,  7  Geo.  2.  c.  8. 

Brown  v.  Tunier,  2Esp.  C.  6Sl. 
ythMi  VOL  '^*  '^^  statute  7  Geo,  2.  c  8.  only  prohibits  gambling  in  the  stocks ; 

and  therefore  docs  not  invalidate  an  agreeoient  for  a  diferent  pur* 

pose.    Saunders  v.  Davison  and  another,  2£8p«  C.  698. 

.    S.  Dealinj;  in  lottery  pi^oduces,  is  not  within  the  stock-jobbing 

acts.    Mortimer  v.  Salkeld,  4  Camp.  44*. 

4.  An  agreement  for  selling  out  omnium  to  be  replaced  in  stock, 

is  not  illegal.    Olivsrson  v.  Coles  and  others,  1  Starlkie,  4&S. 
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In  wh«t  cases    .  .  )•  1^<^  ''6^^  ^^  ^^^P  '^  transitu  continues  until  the  goods  arrive 
ii4«  rigbi  exists,  at  their  journey's  end,  (where  shipped  until  the  voyage  is  terminated), 

and  cannot  be  divested  by  Uie  consignee's  previously  taking  posses- 
sion.    Hoist  v.  Pownal  and  another,  1  Esp.  C.  240. 

2.  By  the  lodgment  of  goods  in  the  King's  stores  to  secure  the 
duties  thereon,  ilie  right  to  stop  in  transitu  is  not  divested,  since 
iliey  are  in  the  possession,^  not  of  the  consignee,  but  the  law.  Northey 
and  another  v.  Field,  2Esj).  C.  613. 

3.  'llic  right  of  a  consigtier  to  stop  goods  in  transitu  is  not  di- 
vested by  the  goods,  while  in  tlicir  transit,  being  attached  by  prooe» 
out  of  the  court  of  the  mayor  of  London^  at  the  suit  of  a  creditor  of 
the  consignee.     Smith  v.  Gross,  1  Camp.  282. 

4.  If  A*  sells  goods  to  2?.  and  according  to  ^.'s  directions  sends 
tlicm  to  C,  a  wharfinger,  to  be  by  him  forwarded  to  B.\  while  they 
are  in  C's  hands,  they  may  be  stopped  in  transitu  by  A*  Smith  t. 
Gross,  1  Camp.  282. 

a,  /f.  being  indebted  to  B,  on  the  balance  of  accounts,  bcludiog 
bills  of  exchange  still  running,  accepted  by  B.  for  4nf  consigns  goods 
to  B'  on  account  of  this  balance.  Held,  that  ^.  has  no  right  to  stop 
the  goods  f ft  irahsUu  upon  B.  becoming  insolvent  before  the  bills  are 
paid.    Vcrtue  and  anotiier  v.  Jewell,  4  Camp^  31. 

6.  Although  goods  are  delivered  at  the  packer's  of  tlie  purchaser, 
he  having  no  warehouse  of  his  own,  if  they  were  to  be  paid  for  in 
ready  money,  and  this  was  intimated  to  the  packer  when  ne  received 
them,  they  may  still  be  stopped  in»  transitu.  Loeschman  v.  Williams^ 
4  Camp.  181. 

?•  A  particular  parcel  of  goods  in  the  possession  of  a  warehouse^ 
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nan,  18  sold  at  so  much  per  cwt.,  the  weight  of  the  whole  being  lin- 
certain,  to  be  paid  by  a  bill  of  exchange.  The  vendor  gives  liie 
purchaser  an  order  to  the  warehouseman  to  weigh  and  deliver  the 
goods,  which  are  lodged  with  the  warehouseman ;  ^c  before  the  goods 
are  weighed,  the  purchaser  becomes  insolvent.  The  vendor  has  a 
right  to  stop  them  m  iransUs,  Withers  and  another  v.  Lyfs  and 
oUiers,  4  Camp,  237.  S.C.  1  Holt,  18. 

8.  When  the  master  of  a  ship  receives  goods  on  board  ancl  ^ves 
a  receipt  for  them,  it  is  his  duty  not  to  deliver  the  bill  of  lading  ex- 
cept to  the  person*  who  can  give  the  receipt  in  exchange.  -  A*  sells 
goods  to  B.  to  be  delivered  nree  on  board  a  particular  ship ;  he  loads 
them  on  board  and  takes  a  receipt  from  C.  which  purports  that  the 
goods  were  received  "  for  and  on  account  of  A»*  Before  the  deli-  > 
very  B.  had  sold  the  goods  to  2>.»  who>  wiliiout  die  knowledge  and 
consent  of  A.f  obtains  a  bill  of  lading  from  C;  B*  becomes  ilisol* 
vent.  Held,  that  A*  is  entitled  to  stop  the  goods  in  traruilu.  A.^s 
right  would  have  been  the  same,  although  the  receipt  had  not  con- 
tained the  Restrictive  words,  but  had  been  in  the^eneru  fomn  Craven 
and  others  v.  Ryder,  1  Holt,  lOa 

.  9l  a.  being  m  bad  circumstances,  goes  to  Giasgoto^  and  obtains 
goods  from  B.»  paying  fDr  them  bv  a  bill  upon  a  house  in  London^ 
which  houtfe  h^  knows  to  be  insolvent.  The  goods  lure  shipped  at 
Lei^  the  invoice  and  receipt  made  out  to  it,  and  they  are  afterwards 
delivered  to  a  wkaiiioger  m  London^  who  receives  a  notice  from  the 
original  vendor,  B.y  to  hold  them  for  him.  A.  becomes*  a  bankrupt.  ^ 
In  trover  by  Am  against  the  wharfinger  for  the  benefit  of  his  assignees. 
Held,  that  j9.*s  right  of  stoppage  in  iramitu  was  gone,  but  that  there 
^ght  still  be  a  question  for  the  jurv^  whether  the  sale  was  not  made 
under  such  gross  circumstances  of  miud  as  to  vacate  the  contract  al- 
^gether.    Nobb  v.  Adams,  1  Holt,  2^8* 

10.  A.y  in  London^  orders  goods  of  B,  at  Manchester  ;  B.  forwards 
them  by  a  carrier  to  London^  Wliilst  they  are  on  their  trantity  B. 
hears  of  A*\  insolvency,  and  directs  the  carriers  to  stop  them ;  and 
for  tliis  purpose  he  makes  out  a  new  invoice  to  D.,  which  he  trans- 
mits to  tbe  office  of  the  carrier  in  London.  The  goods,  by  a  mistake 
of  the  carrier,  are  delivered  to  ^.,  who  becomes  a  bankrupt ;  his 
assignees  claim  to  retain  them :  Held,  tha(  B*  had  a  right  to  recover 
.them  in  an  action  of  trover  against  the  assignees  of  A.  Litt  and 
.another  v.  Cowley  and  others,  1  Holt,  SS8. 

1 1.  A  general  remittance  from  a  debtor  to  a  creditor,  in  payment  in  what  not. 
of  his  debt,,  sent  for  a  particular  purpose,  cannot  be  stopped  in  tran' 

situ  by  the  debtor,  on  the  creditor  becoming  bankrupt.  Smith  and 
others  v.  Bowles  and  others,  2  Esp.  C.  578. 

12.  The  shipping  a' consignment  by  a  vessel  chartered  by  the  con- 
signee, is  a  complete  delivery  to  the  consignee,  so  as  to  divest  the 
right  of  stoppage  in  iransUu.  Boethlinek  v.  Schneider,  3  Esp. 
CS9. 

13.  Goods  are  consigned  to  A,f  residing  at  K^  by  a  vessel  trading 
to  y.,  whence  they  arc  to  be  forwarded  to  X.    On  their  arrival  at 

.  y.  the  consignee  takes  .possession  of  them :  Held,  that  thereby  the 
right  to  stop  in  transitu  was  divested.     Wright  v.  Lawes,  4  Esp. 

14*.  Any  act  of  ownership,  duly  exercised  over  the  property,  divests 
the  right  of  stoppage  in  transitu.    Wright  v.  Lawes,  4  Esp.  C.  85. 

15.  Where  on  a  contract  of  sale  the  buyer,  though  an  agent,  is 
considered  as  principal  contractor,  his  taking .  possession  divests  the 
vendor's  right  to  stop  in  transitu,    heeds  v.  Wright,  4  Esp.  C.  234. 

16.  If» 
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IS.  If»  af)»r  goedf  ure  soU^  tkiqr  reiaaui  in  Ifae  warohouie  of  tbc 
veiidor|.4nd  he  recaiires  warcibaiMe-  mi  br  :Uicid,  Ihis  anoivto  lo 
a  delivery  of  .tUe  999dal9  tbe^Hvehaiar^  w  as  to.  ptH^aaaidtoUie 
vendor's  right  of  stopping,  theoi  in  iransiitu  Hany  ▼•  Maaglei, 
iCanip»4^2.  .     ^  i- 

17.  whea  the  piircbaser  of  goods  bu  lodged  aa  otdet  lo  deiirer 
them  with  the  wharfinger  in  whose  JRWehouae  thev  lie,,  and  the  latter 
has  iraos&ired  theni  ia  hia  hooks  into  the  naase  en  the  purchaser,  the 
vendor's  right  to  ^s^pp  them  in  iransitu  is  gone,  and  the  whavfiager  is 
bound  to  hol(i  th«9  as  the  agent  of  the  purchaser.    -Hanaaa  v.  Ao- 
derson^  2  Camp.  24S>     JS^  per.curuan  irk  j^uuo*    The  lame  dfect 
is  produced  by  the  delivery  ivote  being  lodged  with  the  vftsrfinger, 
without  atrawer  in  hi*  b<iolu.    lb.      ..  ... 

.  18»  The  right  of  »o  unpaid  consigner  to  slop  in  trmuiiu  a  sot 
taken  away  by  an  assignment  of  the  bfll  of  Jading,  &r  a  valuable  cod- 
sideratioA  to  a  thjrd  persoOf  with  aotlce  of  tlie  iniMlvency  of  the  cod- 
'  signeOf    Vartiie  aE^  another  v.  Jewell,  4  Canp.  31. . 

19.  Goods  being  entered  in  the  books  of  the  West  Jndk  Dock 
Company,  in  the  name  of  il»,  he  receivea  the  usual  cheaue  for  them, 
wUcbt  having  sold  the  goods  to  B*f  he  indorses  and  drivers  to  lum. 
ff.  sells  the  goo4p>  and  delivers  the  cheque  to  C  en  credit.  Oa  Ci 
insolvency,  A*  cannot  lawfully  take  possession  of  the  goods,  altboogk 
they  have  continoed  to.  stand  ia.aisname^uui  the  cheque  has  not 
been  lodged  with  the  Dock  Company.  Spears  v.  TVavers  and  aaodier, 
4  Camp.  251. 

.  aO.  If  the  purchaser  oC  goods  to  be  paid  b)r  bill,  after  nm^m 
acceptance^  during  the  tine  of  credit,  and  while  the  goods  are  i» 
trauiiiu  sella  them  to  a  third  perspn  for  a  valuable  coD«deriti0»| 
without  transferring  "any  bill  of. fading  to  him,  the  right  of  the  origina 
vendor  to  stop  Uie  goods  iv  transUu  is  taken  away.  Davis  v.  Rey* 
nolda,  4  Canm.  267. ;  S.  C- 1  Starkie,  115.  . 

.  21.  An  Ofder  sentb^r  the  vendor  to  the  wharfiogev  to  deliver  goods 
to  the  vend^,  i«  sufficient  to  pass  the  proppnty  to  the  vendee,  pr*- 
4rided  nothing  ren^funs  to  be  done^  but  ta  make  the  delivery;  but  it 
any  thing  fomain  to  Jhe  done,>ibr  example,  weighing,  &c.  the  property 
doep  not  pasi^  and  the  right  o(  atoppage  in  iranntu  is  not  demited 
till  that  be  dene*;  ..ISTytners  v.  I^s,.  I  Holt,  JB. 

22.  A.  having  some  coffees  \ml  the  fVest  India  ]>ocks,  employs  > 

broker  to  sell  them ;  the  broker  informs  him  that  hp  has  found  a  pur* 

chaser,  and,  requires  to  be  put  ia  possession  of  the  dock  ^'^j^ 

A*  delivers  them  tothe^bsokei,  mdorsed  in  blank,  upon  receiving^ 

(the  broker's)  cheque  for  the  price  of  the  coffee..   The  broker  tbeo 

sells  the  coffee  to  the  plaintifi,  and  receives  immediate  pajpeirf. 

4ipon  handing  over  the  dock  warrants.    The  broker's  cheque,  gt^f^ 

•to  i4*»  is  dishonoured,  and  A.  immediately  stops  the  gaods  m  toe 

Dock  wer^ouse.    Held,  that  the  plainti^  had  a  right  to  reeorec  0 

trover  against  A.^  on  the  ground  tnat  the  delivery  of  the  dock  wtr- 

ranla  by  the  broker  to  th^  plaintiffs,  upon  payment  made  to  mn), 

constituted  a  complete  toansfer  by  the  custom  and  usage  of  tra^^* 

and.de&ated  die  sight  of  stoppage  ta  iransUu.    Zwinger  and  aootoer 

V.  Zarauda,  1  Hok,  39S  .  .p^*^ 

23.  -4.,  having  entered  goods  m  the  books  of  the  West  hdk  jOoj* 
Comf  any,  received  two  dock  warrants  or  delivery  orders,  lA  Wjj' 
for  them,  which,  he. delivered  to  £.  on  a  saksof  tbe  goods  to  ft"»^ 
and  B.  havmg  sold  tjbe  goods  .to  C,  delivered  the  dook  warntoB  ^ 
that  person,  and  C.  employed  Z>.  as  his  broker,  to  effect  a  ^^^ 
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tbe  goodBf  aod  delnrdbed;dver  1te'd«cfc  wwstntt^y^  ow  of*  whieh  iias 
signed  by  C,  but  die  blank  inUnded  for  tbe  name  of  jtbe  purcl^iser 
reinabied,  ind  D.,  jaftcr  bavins,  e&ctfid  a  sale  an. credily  delivered 
tbe  dock  varraiBftB  to  tbe  -pmchmoPt  one  .'of  wl«ch  pit^  tbe  one  in 
wUcb  ttie  blank  fof  Ae  name  of  tbe  .mlrehaser  remained*)'  tbe  pur- 
chaser deposited  witb  Styaaa  teeiinty  £pr  money  advanced  .on  tbe 
faitb  of  tbat.Ttarrant.  Held»  tint  C.  bad  nd  rigbt  to*  put  a'«Aop  upon 
tbe  goodi^  in  tbe  event-  efllie  puvcbaternot  paying  for  tbem*  since 
tbe  transfer  of  tbe  varrant  by  />.,  bis  broker,  operated  as  a  construe* 
tive  delivervof  tbe  goods^  so  as  to  defeat  C.'s  rigbt  of  stoppage  in 
iramitm    Keyset  vufluse^*  i  *Ooir.'J6b    .  '  ..     / 

M.  Although  goods  are  stopped  tn /ranstftfy  tbe  vendor,  after  the  ^A^of  ex. 
credit  has  exmred,  may  recover  for  them,  under  a  cOunl^'fNr  good»  «r^°S^« 
bareained  ana  uMiHius  -irsis/ready tto  ddiver  tfaeni  on  the  prke  being  "^ 
paid.    Kymer  v.  Suwercroppi  I  Camp.  109»  180.  €. 


*« 


TENDER. 


t.  A  tender  demanding  change  is  not  good.    Watkins  v.  Robb,  Wbat  it  not  a 

2£sp.  C.  711.  •    '♦'•  ▼■IMtwdar. 

2.  A  tender  as  of  a  gratuity,  repudiating ' the  notion*  of  1^^ 
right,  is  not  a  valid  tender.  Simmons  v.  Wilmott  and  others,  3  ]£p. 
C.  9U 

3.  To  a  valid  tender  it  is  essential  that  the  money  be  produced,  un- 
less the  plaintiff  dispense  with  the  production,  as,  by  saying  that  the 
defendant  need  not  produce  the  money,  as  he  would  not  accept  it ; 
a  refusal  to  take  the  sum  offered,  on  the  ground  that  more  was  due, 
is  not  sufficient.    Dickinson  v.  Shee,  4  Esp.  C.  68. 

4f.  That  a  tender^  without  actually  producing  the  money,  niay  be 
valid,  it  must  be  proved,  not  only  that  the  creditor  refused  it,  but 
that  the  party  had  it  ready  to  produce.  Glasscott  v.  Day,  5  Esp. 
C.  48. 

5.  A  tender  upon  condition  that  a  receipt  in  full  be  given,  is  not 
good.    Glasscott  v.  Day,  5  Esp..  C.  48. 

6.  It  is  not  a  good  tender  of  a  fractional  sum  for  the  debtor  to 
offer  ,the  (creditor  a  bank  note  to  a  larger  araountL  and  to  desire  him 
to '  wc^  out  of  that  the  sum  to  be  paid.  BetterbeO'  ▼.  Davis, 
3  Camp.  70.'  ''  -       .    .  , -  .>  ^ 

7.  An  offef  fo  pby  h*'mn'<it  money,  "C^  be^ecepted  aa  the  whble  what  in  not  a 
balance  due,  where  a  lai^gei^  irum^is  elaittaed^"' does  not  amount  to  a  1<^  tender, 
legal  tender.    EvaMfrV.  Judki&i^  9Gtaap:  156.  '        '  '   '   V 

8.  If  A,  be  indebted  to  several  persons' in  different  sums  of  mi>n0^,  What  ig. 
and  when  they  are  ^1  assembled  togetlweiP,  tehden^  4heM  ome  gross 

sum,  ^ifflhneht  to  ^Mlsf)^ JUlTth^  d^fnandii,  which' <tii^' refuse'to're- 
ceive,  inststiilg  cAi  ynor&'b^g ' diUSy  t4ii»  is*a  gOod^tendex^  'It  1v  liot 
neceteary  to  produce  the  money  tendered  wlMIn  the  creditor  insists 
on  more  being  due.    Black  v.  Smith,  Pediey  M.    *         . .     ^     , 

9:  If  on  '^  tenHtr  Beii%  fiMbde>'lhe  creditor  Insists  ^n  reeei^ing'  a 
larger  sum  of  money,  he  cannot  afterwards  abject  to  the  formality  %f 
tile  tender  on  account  of  the  debtor  having  required  a  receipt.  Cole 
V. Blake,  Ptoke,  17ft:  •  ^     '   .   ^  '  •         '   '       ^-^ 

10.  A  tend^  in  Bank  of  'England  tiotek  is  good,  unless  objected  to  WMit^  a  legal 
as  such.    Brown  v.  Saul,  4  Esp.  C.f67.  *       tender, 
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11.  The  tender  of  a  larger  sum  if  not  refuted  on  that  account  b 
good  for  the  less.  Holland  v.  FhiHips,  6  Esp.  C.  46. 
•  13.  A  tender  of  a  bank  note  in  payment  of  a  fractional  sum,  if 
good  if  the  creditor  object  to  receive  itmerdyoii  the  ground  of  tbe 
sum  offered  to  be  paid  being  less  than  the  son  chnnedy  although  the 
creditor  is  required  to  return  the  difeence'  between  the  bank  note 
and  the  fractional  sum.    Saunders  v,  Graham,  lOovr,  181. 

13.  To  avoid  a  tender  bv  subsequent  demand,  the  demand  mait  be 
of  •  the  exact  sum  tenderecu  Coore  v.  Callaway,  1  Esp.  N.  P.  <X  1 15. 
IC.  N*  P.  C.  181- 

14^  The  demand  of  a  debt,  to  do  away  the  efect  of  a  tender,  nrait 
be  by  some  one  authoruKd  to  give  the  debtor  a  discharge.  Colei  t. 
Bell,  1  Camp.  478.  n. 

15.  After  a  tender  of  what  is  doe  from  two  persons  on  a  joint  con- 
tract, a  subsequent  application  to  one  of  them  is  suiEcient  to  top* 
port  a  replication  to  a  plea  of  tender,  that  the  plaintiff  subsequently 
demanded  payment  from  the  defendants.  Peirse  v.  Bowles  and  an- 
other, 1  Starkie,  323. 

16.  If  to  a  plea  of  tender  the  plaintiff  replies  a  subsequent  de- 
mand and  refusal,  it  is  incumbent  on  him  to  prove,  that  after  the 
tender  admitted  in  the  pleadings,  he  demanded  of  tbe  defendant  the 
exact  sum  spcci6ed,  as  having  been  before  tendered  and  refused. 
Spybey  V.  Hide,  1  Camp.  181. 

17.  Held,  that  after  a  plea  of  tender  the  plaintiff  cannot  be  noo- 
suited.     Harding  v.  Spicer,  1  Camp.  327. 


Mooring 
bargeft. 


THAMES. 

The  right  as  regulated  bv  custom  of  mooring  barges  in  the  Thamer 
at  low  water,  is,  for  one  tide  at  the  piles  in  front  of  the  wharf,  and 
not  at  the  wharf  itself,  though  there  are  no  piles,  unless  obliged  by 
distress.  Wyatt  v;  Thompson,  1  Esp.  C.  252. 


What  houses 
muu  be 
iicenaed. 
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ketping  an  un* 
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THEATRE. 

1.  A  house  kept  for  private  dancing,  and  npt  the  exhibition  of  per- 
formers,  must  nevertheless  be  licensed  pursuant  to  statute  25  G.  2. 
c.  36.  since  the  public  morals  may  be  as  equally  endangered  by  the 
abuse  of  the  one  as  the  other.    Clarke  v.  Searle,  1  Esp.  N.  P*  C.  25* 

2.  A  public  tea-Tooqi  in  which  iqusic^l  performances  are  r^ulariy 
exhibited,  roust  be  licensed  pursuant  to  statute  25  G.  S«  c  S6. 
Bellis  V.  Beal,  2E^.  C<  598.  .       ri. 

.  S.  A  room  kept  by  a  dancing  master  for  die  iastfuctjon  of  ms 
scholars  and  subscribers,  and  to  which  pensons  are  not  iadiicnm^ 
nately  admittedy  need  not  be  licensed  under  statute  25  G.  ft  <^^' 
Bellis  ▼.  Burghall,  2E8p.  a  722. 

4.  A  room  used  for  public  dancing  on  a  partioalar  festival  0DJy> 
need  not  be  licensed  within  statute  25  G.  2.  c^  36.  ShuU  v.  U^f 
5  £sp..C.  128.  . 

5.  To  complete  the  offence  for  keeping  an  unlicensed  hauw?  tor 

dancing  and  music  under  statute  25  G.  2.  c.  36.,  it  is  not  necesafy 

that  any  thing  should  be  takpn  for  admission.  Archer  v.  Willii»gn'«» 

4  Esp.  C.  186.  ^.^.p 

TIME. 
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TIME. 

'     1.  The  rale  is  invariable  that  months  in  acts  of  pariiament  mean  Month. ' 
lunar  months,  unless  Uie  context  requires  a  dtfierent  construction. 
Lacon  and  another  ▼.  Hooper  and  another,  1  Esp.  C.  249. 

2.  In  mercantile  contracts,  months  are  to  be  reckoned  as  calendar, 
not  lunar.    Jolly  v.  Youn|^9  1  Esp.  N.P.  C.  186* 

S.  Where  goods  are  seized  under  9Lji.Ja.  the  same  day  Uiat  the  Fraction  of  a 
party  commits  an  act  of  bankraptcy,  it  is  open  to  enouire  at  what  day. 
time  of  the  day  the  goods  were  seised,  and  the  act  or  bankruptcy 
waa  committed ;  and  the  validity  of  the  execution  depends  upon  the 
priority.    Sadler  v.  Leigh  and  another,  4  Esp.  Camp.  197* 


TITHE. 

1.  The  tithe  of  hay  is  to  be  set  out,  not  in  the  swarth,  but  in  the  Hay. 
cock.    Moyesv.  Willet,  SEsp.  C.31. 

S{.  Before  setting  out  the  tithe  of  hay,  the  occupier  of  the  soil  is 
bound  at  common  law  to  tedd  the  grass,  (or  throw  it  abroad  from 
the  swarth  and  gather  it  together  again),  and  then  to  make  it  into 
cocks ;  after  which,  the  tithe  is  to  be  set  out,  and  the  parson  must 
make  it  into  perfect  hay.    Newman  v.  Morgan,  1  Camp.  S05. 

3.  A  parson  in  carrying  his  tithes  may  use  any  road  upon  the  pre-  RemoTal  of. 
mises  used  by  the  occupant,  though  there  is  a  public  road  equally 
convenient.    Cobb  v.  Selby,  6  Esp.  C.  103. 

4.  Unless  tithes  have  been  duly  set  out,  the  parson  is  not  liable  for 
not  removing  them  afler  notice.    Moyes  v.  Willet,  3  Esp.  C.  31. 


TITLE  DEEDS. 


A  defendant  who  has  worked  coal-mines  without  interruption  in  Production  of. 
pursuance  of  an  agreement  with  the  owner  cannot,  upon  the  trial  of 
an  action  against  him  for  a  breach  of  the  agreement,  coitapel  a- third 
person  to  produce  his  title  deeds,  by  vir^e  of  which  he  is  entitled 
to  the  l^gal  estate  in  which  the  premises  are  situated  as  a  trustee. 
Roberts  v.  Simpson,  2  Starkie,  SOS*    See  in  tit.  Action  (Evidence.) 
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TOLERATION  ACT. 


1.  German  Lutherans  are  within  the.  pretedtion  t>f  the  Toleration  Who  ar«  with- 
Act.!  RexvwH0be,>FteakB,198.  •  '<  'in. 

•    &  MM  evidenee  of  the  datAs  reqamd  bytfietTolmtioii  Act  Oaih. 
haying  heed  ttketvis  Bot  admiskiUe.    It  Is  not  neceBsarv  to  ptove 
the  tidung  of  those  oaths  in  an  mdictmeiit  for  disrurbingthe  eongre- 
g;8tioni    ReK  yitfobe/Peakei  13^*  ^ 

'3%  ]|jsno<ldenee  to  anlndtctment  on  the  Toleration  Ad,  that  indictniMiL 
the  defendant -entered  the  chapel  for  the  purpose  of  asserting' 
right  to  the  derk's  reading^leak.    Rex  y.  iiobe,  Peake,  132. 
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TOLL. 

Qmot^  if  toils  can  be  daimed  under  a  modem  grant  of  a  liberty  to 
hold  a  market,  &c.  and  to  receive  the  accustomed  dues  and  tolla» 
&c^  but  to  which  grant  no  specific  tolls  are  a^nexedl  Lowdon  ▼• 
Uienms,  1  Holt,  747. 


Inportatioo  of 
wool. 
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TRADET. 

1.  A  foreign  buih  ship,  BrUuh  owned,  was  authorized  by  43  Geo. 
3.  c  153.  s«  JL&  to  impoiss  iatfO  Greo^  JinWii.|h«Jta¥Gka.4ferw  .i^lll- 
merated ;  but  that  statute,*  which  permits  the  importation  into'  Greai 
Briiain»  in  such  a  ship  of  *'  all  sorts  of  wooF'  does  not  extend  to 
oftion.    Pearce  and  others  y.  Cowie,  4  Camp.  363.;  S.C.  1  Holt,  69l 

2.  The  statute  5  £liz.  prohtbitlnr -the  exercisine  trades  without 
havine  served  an  apprenticeship,  only  npplies  to  traaes  then  in  use ; 
not  therefore  to  the  trade  or  a  coacboaaker.  Pride  v.  >StubbSy  6 
£V.C.131. 

3.  An  action  will  not  lie  on  5  Eliz.  c4.  for  setting  to  woric'  a  person 
who  had  not  served  an  apprenticeship  in  the  busmess  of  a  coach- 
maker,  that  business  not  being  known  in  England^  when  the  statute 
passed.    Pride  q.  t.  v.  Stubbs,  ^  Camp.  397. 

4.  A  trade  is  not  within  $  £(>2.  c  4.  ^though  severri  of  its  biter- 
mediate  operations  were  known  an4  practisea  in  JSng^sttd  when  the 
act'passed,  if  Its  ultimate  object' be  a^  machine  4ir  manwacture,  subse* 
guently  introduced  or  invented.    Miii^tiris  Vr  Ganoivayr3  Camp.  1^. 

5.  iA  •master  workman  eropIcH^*  in  a  trade  withiii  5  ECz.  c.  4.  a 
person  wKo  never  before  had  worked  in  xi,  under  a  parol  agreement  to 
teach  him  the  business,  in  consideration  of  ji^  premium,  and  to  pay 
him  weekly  wages.  This  is  not  an  apprenticeship  within  the  meaning 
of  the  statute;  and  the  mastei'  U  (nereby'  subject  to  a  penalty  for 
setting  to  work  in  his  trade  one  who  bad  not  served  therein  seven 
years  as  an  appreiiUce.    B^al  O*  t*  v«  Geal,  2  Cantp.  1. 

'  6/  ft  is  an  im^nee  against  5  Eliz.  c.*4.'  s.  31'.  to  employ  an  nnqoalii* 
fled  person  in  My  sub^ltalitive  pilH  of  a  trade,  wHhMtlite  stattife,  al^ 
though  h«  k  incapable  of  doing  die  mbrb  diffictlli  pAi^tyf  tt^  busi- 
ileto/  and  nevef  hriishes'  anV  otie  eMde.  •  If  i  patfbldifr  tra^  was 
caiiHed  onid  5  BH^vit  ivwfthin  itie^H^dvisions  of  ih^iihrt  statute, 
although  the  mode  of  carrying  it  on  has  been  jnoaterialiy  altoned. 
Pratt  v.  Fraser,  3  Camp.  14. 

7.  A  man  who  has  been  engaged  as  chief  derkt  and  manager  to  a 
manufacturer  for  seven  yiearsi  has  served^a  sufficient  apprenticeship 
wsithia  tlnr5  Elix»»  though  ba  wtts  never  oogagad  inthc  manual  labour 
of  the  business.    Smith  v.  the  Armoyr%fB\jE^is^ffa^^cfifs^:^4^r. 

8.  -One  wiio^  wilhout  havia^^aesve^rfm  gygR>"fty<fo^c<wjai  an  a 
tr^a»:tx;mtee  f9^  »  mii^r^and  who  do^  nq|  \y|t^f^^  %iiondti»ea> 
i^g  it;  is  ^t  1J9^  to^  tb^  pitnakie^  of  the  ^a^tf^to;  J^inHl:  l*fiw»;S. 
c.t5. 8.2.    Meazcan  V.  PearsallyjSpsp^^.,^  ,    ,    /.t;':.  .    .•;     ■ 

9.  A 'mania  not  Kabte  to  poiMiltjos  ui>d^r5£lia..c.'4«,iia^ireBer- 
cifino  ft  ^e,,wi*OM».  h§vipg.,f^dr  «%  ^p WI^'w^ilL H^ ^  F*» 
merely  §»CTcisesj^.  trade  ^^i^ent^ly  ^.^oifWrtfe^tf  Jllf  :^^ 
business.  Therefore,  a  master  coachmaker  may  lawfully  keep  jour* 
neymen  blacksmiths  in  his  employ,  to  make  the  iron-work  of  coaches^ 
although  he  has  not  served  an  apprenticeship' to  the  trade  of  a  black- 
imtth.    Coward  v.  Maberley,  2  Camp,  127. 

10.  So 
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10.  So  of  a  master  carpenter^  and  journeymen  sawyers.    Coward 

V.  Maberley, '2  Camp.  127.  •'  ' 

11.  A  person  merely  employed  as  out-door  man  to  nail  on  horses' 
shoes,  made  by  others,  is  not  set  on  work  in  the  trade  of  a  fartier, 
-Mi^thin  the  meaning  of  5  Eliz.  c.  4.    Hudson  y.  Field,  S  Camp,  15.: 

'  121  In  an  actfon  on  5  Ella,  c  4.  for  setting  on  work,  one  who  has 
not  served  an  apprenticeship  of  seven  years,  the  defendant  itt  ddt 
liable,  unless  he  knew  that  the  person  set  on  work  had  not  served  an 
ap'prenticesliip,  Vut  the  jury  may  infer  tthat  he  knew  this^om:  having 
had  the  means  of  knowledge.  Holden  v.  Lawrie,  S  Camp.  138.-.  .') 
13.  An  action  on  5  Eliz.  c.  4.  s.  SI.  for  setting  to  work  a  person 
who  has  *ndt  served  al^  apprenticeriup  cannot  be  mainiaineA,  unless 
the  oitqualified  pierson  mui  wbrked  by  lihe  defemlant'^oiiderrooe 
month  iii'tke  ccrunty  in  whitk  the  venue  is  laid  ;  nor  is  it  ehcm^ 
•that  the  dtfenda^t  gave  htih  ovders  in  thn  county  to:  wioi^k,  -ind 
that  he  accordingly 'did  wotk  atrthe'^bosiness  ^eirave-anno&th.iin 
another  eoaaty.  Conninghatn  q;  t.:ir.  Wati80ii»  S  €!Bmp..24d:  .  ^ 
:  '  l^.  Ail  Indictment  cannot  be  maiBitaiflfed'on  S  EHs.,  c.  ^.^mt  exes- 
cisinrg  k  trdde  wiUiout  having  aervBd'ktn  apprentioeship,  unleasrthe  de- 
fendant is  proved  to  have  exercised  the  trade  for  the  space  .of  te 
mondi.    Rex  v.  Bamect,  9  Camp.  844. 

'  151  Inanenal  actkm  for  eitercisiBg  a  trade  not  having  served  an  PlMMKngc 
apprenticeship,  the  plaintiff  is  not  oblifli^d:t6  pravte thatdefenfait 
used  the  trade  idl  the  time  laid  in  the  dedacstion9:if.it>4rsaid''fiialS  he 
fbMbited  40if«  ibr  eMi  month*  '  i\>weil  ffdtnm,Y»  Fanner,  f)eajie^57. 
'  Id.  In  fth  atition  '6n  B  £ii(B.  for  setlkig'to  work  li  jnnnieyhiim,: vnfo 
has  not  served  an  apprenticeships  Che  plaSnttff  cannat  .recover 'mnj 
penalty  that  had  been  meun«d  «  yeax^  befoo  ite  oonumQceittfent^  of 
the' suit,  althongh  the  defendant  eonUntied -to  «bpkgr  tboiaae  jour- 
tfefpJABn  tMthin  mt  year.    Bvans<  ^.  'tpr.  tiunter^'i^  GaiB|ik  2M. .'  . 

17.  Qfuere^  as  to  the  proper  title  of  statute  5GU2Uc;ft.,VlitcM  is 
tftnted  difierentlv  in  different  editions  of  the  statnier;  where  it'lras 
set  out  in  an  hiclittm^h^  asgfMi  bf  RulBiead^  dierjudgeTsfUaed  to 
direct  an  acquittal  ftr  a  varianee,  on  |>«dduction  of  i^capy  of  tdtt  act 
printed  by  the  king's  printer,  in  which  it  is  givds  diffisi'dnflyv  :  Rex 
▼•  Bamett,  S  Camp.  844. 


K 


TREASON. 

1.  An  objection  to  a  witness^  on  the  ground  of  miadeseijpiion^  UttofwitiMi. 
must  be  taken  in  the  first  instance.     Rex  v.  Watson,  2  Starkie,  158.:    *<»• 

2.  A  witness  in  high  treason  b^desonbed  in  theiist  difliverod  to 
this  priaontirv  ntnier  the  statute^  as  lal^y  tdliding  4u:ft.||>#oiBod  ptece^ 
Ufwrn  exKiiftiiiiath»  o£th^  wttnesfltupan  ^'wtdire  itappuaaM  thatho 
has  had  4  dUferhnt  and  \a£et  plooecaSressdencte,  th&d^scferiytion  is^not 
sufficient.    Rex  v.  Watsoo,  2  Slarkie»  1 16. 


tKBSPASS* 

•     -  •    •        «   *   «^ 

ihop-keeper  may  maintain  trespass  for  taking 


„ ._«^,  a  Caup^  57^    r  tMnable. 

-  '&;'Ai  effnitable  title  is  not  tufficiont  in : ti^^ass^  ^whWe^  the  party  By  wfaani  not. 
has  not  been  in  possession.      Woodward  v.  Larking,  3  Esp.  p. 
288. 

3.  tenant 
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5.  Tenant  for  yean  cannot  maintain  trespau  ek  bonis  tuportatik  for 
timber  cut  down  on  the  demised  premises.  Evans  v.  Evans,  2  Camp. 
491. 

4.  One  who  has  accepted  rent  from  a  tenant  in  possession,  who 

has  atoned  to  him  under  an  order  in  chancery,  (»nnot  treat  tbe 

tenant  as  a  trespasser.    Doe  ex  dem*  Jolliffe  v.  Sybourn,  2£6p. 

C.667. 

Abuteof  A  6.  If  a  party  havioff  a  right  to  enter  premises  for  a  particular  por- 

right.  pose,  enters  for  another,  he  is  a  trespasser.    Fitch  v.  Fitdi,  2  Esp. 

6.  Trespass  will  not  lie  for  an  irregular  distress,  where  the  irregu- 
larity complained  of  b  not  in  itself  an  act  of  trespass,  but  consists 
merely  in  die  omissions  of  some  of  the  fcNrms  re<||uired  in  condnctiflg 
the  distress,  such  as  procuring  soods  to  be  appraised  before  thej  are 
sold.  The  true  construction  of  the  provision  in  11  Geo.  8*  c.  19.  s.  19. 
that  the  party  may  recover  a  compensation  for  the  speciid  damifc 
he  sustains  by  an  irregular  distress :  ^<  in  an  action  of  treqiaas  or  oa 
the  case,"  is,  that  he  must  bring  trespass  case,  if  it  be  in  itself  the 
subject  matter  of  an  action  on  the  case.  Missing  v.  KemUe,  3  CamfK 
.115. 

lictnoe.  7.  One  who  sees  another  building  on  his  premises  without  objectioa 

cannot  treat  him  as  a  trespasser.  Neale  ex  dem.  Leroux  v.  FkrkiD 
and  another,  1  Esp.  C.  229. 

CaMortraiMM.      8.  If  an  injury  is  received  from  the  immediate,  though  onioteo- 

tional,  act  of  another,  the  remedy  is  trespass,  and  not  case;  and  the 
court  of  K.  B.  will  not  permit  this  doictnne  to  be  questioned  oo  a 
motion  for  a  new  trial.    2  Camp.  465. 

9.  Trespass  and  not  case  is  tne  proper  remedy  for  an  injury  froin 
collision  between  the  plaintiff's  ana  defendant's  carriagesi  occa- 
sioned by  defendant's  negligence.  Sheldrick  v.  Abery  and  another, 
1  Esp.  N.  P.  C.  55. 

10.  If  the  owner  of  a  ship,  being  himself  on  board,  apd  sending  i& 
die  helm  unintentionally  runs  her  against  another  ship,  from  onskil- 
ful  management,  the  remedy  is  trespass  and  not  case.  CovelU* 
I^uning,  1  Camp.  497. 

11.  If  the  owner  of  a  chattel  gratuitously  permit  another  person  to 
use  it,  the  owner  may  maintain  trespass  for  an  injury  done  to  it,  while 
it  is  so  used.    Lotan  v.  Cross,  2  Camp.  464. 

12.  Where  a  principal  is  liable  for  his  agent's  misconduct  he  can 
only  be  sued  by  action  upoii  the  case,  notwithstanding  the  agent  may 
be  liable  as  a  trespasser  -  vi  et  armis.  Leame  v.  Bnay»  B  ^* 
C.18. 

13.  If  the  owner  of  ahorse  lets  him  to  hire  for  a  certain  time, 
during  which  he  is  killed  by  the  owner  of  a  cart  driving  it  violentlj 
affainst  him,  the  remedy  of  the  owner  of  the  horse  a|;ainst  the  owner 
of  the  cart  is  case  and  not  •  trespass.  Hall  v.  Fickard,  3  Camp* 
187. 

14.  Where  the  defendant  nails  to  his  own  wall  a  board  which  over* 
hangs  the  plaintiff's  close,  the  remedy  seems  to  be  case  and  not  trei- 
pass.    Picxering  v.  Rudd,  4  Camp.  219.  S.  C.  1  Starlde,  56. 

15.  A,  having  recovered  damages  against  B.  for  driving  hold^i^ 
into  il.'s  wall  in  order  to  support  a  nuisance,  brings  a  second  adinoot 
trespass  for  the  continuance.  «  Semhie,  the  form  of  the  second  a^ 
should  be  'case  and  not  trespass.  Lawrence  v.  Obee,  1  ^' 
kie,22. 

)6.  If  A.  procure  a  constable  to  arrest  J3.  on  a  charge  which  9R^ 
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wards  luritf  ««it  to  be  groundleMi  quore,  whether  B.'s  remedy  against 
A*  is  an  action  of  case  or  trespass.  Stonehouse  t.  ElUoty  1  Esp. 
C-272-   . 

17#  If  il.  procure  a  constable  to  arrest  Bi  on  a  charge  of  felony  Parties  to  ac- 
wbic|i  is  unfounded,  treq[Niss  lies  against  A.    White  ▼•  Taylor  and  ^^* 
another,  4  Esp.  C.  80. 

18.  Where  a  post-chaise  is  let  to  hire,  the  relation  of  master  and 
servant  continues  between  tb^  driver  and>the  owner,  who  therefore 
and  not  the  passenger,  will  be  answerable  for  the  driver's  want  of 
care :  hence  the  owner's  remedy  is  trespass,  not  case,  for  forcible 
injury  to  the  chaise  whilst  lured.  Dean  v.-  Branthwaite'^  5  Esp. 
C.  35.  s  S 

]19«  If  A*  without  authority  arrest  B*  and  commit  him  to  ^he  cus- 
tody^ of  C,  (supposing  C.  to  be  liable  for  receivmg  him)  the  trespass 
ia  joint  in  both,  since  C.  adopts  the  act  of  A, ;  therefore  they  may  bo 
sued  jointlv.    Hardy  v.  Muiphjr  and  another,  i  Esp.  C.  fi94>. 

20.  Unoier  the  alia  enormia  in  trespass,  no  facts  can  be  given  in  Fleadiogs. 
evidence  which  might,  consistently  with  decency,  be  stated  in  the 
declaration.    Lowden  v.  Goodrick,  Peake,  46. 

21.  In  trespass  and  false  imprisonment,  the  plaintiff  cannot  give 
evidence  of  his  health  being  injured  unless  laid  under  a  per  quod;  the ' 
common  conclusion,  that  he  became  and  was  sick,  weak,  &c.  is  not  ' 
sufficient.    Fettle  v.  Addington,  Peake,  62.  ' 

2^  If  an  English  merclwntman  be  seised'  as  prise  by  the  com- 
mander  of  ^  king's  ship,  an  action  at  law  cannot  be  maintained  against 
him  for  so  doing,  ^hou^  be  released  *h^  wKhout  instittitin^  any 
proceedings  against  her  in  the  Admiralty  court;  and  if  an  action  of 
trespass  be  bronght  against  him,  it  is  enough  for  him  to  plead  the 
general  issue,  and  to  show  that  he  seized  the  vessel  as  prize  without 
pleading  or  proving  that  he  had  probable  cause.  Faith  v.  Fearsdn, 
4  Camp.  357* 

29*  Wh^re  the  plaintiff  is  in  the  actual  ^occupation  of  the  dose,  the 
defendant  cannot,  in  an  action  of  txBBpaa$f  give  evidence  of  property   ^ 
in  a  stBangeri  under  tl|e  general  issue.    Philpot  v.  Holmes,  l4ake, 
67.  ' 

24s.  A  distress  for  rapt  taken^  die  domised  premises,  cannot ;  be 
given  in  evidence  under  the  general  issue  in  trespass,  since  the 
statute  11  Geo.  2.  c.  19.  is  ccmfmed  to  distresses  made  on  the  pre- 
mises. "-Vanghan  v.  D^vis,  1  Esp*  C*  fi57. 

25.  To  trespass  for  unmooring  the  plaintiff's  barge;  the  defendai^ 
having  pleaded  merely  the  general  issue,  cannoigive  in  ^dence  diat 
he  removed  it  from  a  situation  of  danger  by  the  plaintiff's  authority^ 
or*  that,  being  frozen  to  the  barge  of  a  third  person  whicii  the  defen- 
dant was  aulWised  U^  remove,  the  one  was  inenritably  unmoored  with 
the  other,  and  that  they  wene  both  brought  tc^etfaor  lo  a  place  of 
sa&tyr    Mibnan  V.  DolweU*  2  Camp.  378. 

26.  In  tre^ass  for  running  with  a  cart  against  plaintiff's  chaise, 
the  defendant  cannot  give  in  evidence  under  net  gmlty,  that  the  cart 
and  the  chaise  were  travelling  on  the  high  road  in  opposite  directions, 
and  that  the  collision  between  them  happened  from  the  n^Kgence  of  - 
theplauitiff,  or  fi^m  inevitaUe  accident.  Knapp  v«  Salsbury,  2Camp. 
500. 

27.  In  trespass  for  taking  goods,  where  the  defence  is,  that  they 
were  taken  as  a  distress  for  rent,  havii^  been  clandestinely  removed 

from  the  premises ;  .this  must  be  specially  pleaded.    Fumeaux  v.  ' 

Fothi^rby  and  another*  i  Camp.  1S6.  « ^ 

Vol.  V.  S  s  28.  A.      . 
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28.  A»  executes  a  warrant  of  attorney  to  B.  to  enter -up  judgment 
and  take  out  execution  with  a  defeasance  on  payment  m  a  certain 
sum  of  money ;  B»f  after  pajrment  of  this  money,  enters  up  jadgment 
and  fakes  A,  in  executita,  A,  moves  the  court  to  set  aside  Uie  judg- 
ment and  execution,  and  after  a  rule  nisi  has  been  obtained,  thewh(»e 
is  referred  to  a  barrister,-  who  awards  that  nothing  was  due  to  B^  when 
he  entered  up  the  judgment,  and  that  the  judgment  and  wsrnnt  of 
attorney  shaA  be  set  aside  i  A.man  action  of  trespass  and  &]se  im- 
prisonment against  B^  who  pleads  the  general  issue  only,  is  entitled  to 
recover.    Rogers  v.  Popkin,  2  Starkie,  404>. 

29.  To  trespass  for  breaking  and  entering  a  house  and  staying 
therein  three  weeks,  the  defendant  pleauis  a  justification  as  to  bitik- 
inff,  and  entering,  and  stayinff  in  the  house  twen^-fonr  hooii. 
Tne  plea  covers  the  whole  declaration.  Monprivatt  v.  Smith, 
2  Camp.  175. 

50.  If  to  trespass  by  a  tenant  against  a  landlord  for  turning  hnn 
out  of  possession,  the  defendant  pleads  a  fiict,  by  which  the  lease 
was  forfeited,  and  the  plaintiff  replies  generally  de  injuria  \  when  the 
fact  is  proved,  by  which  the  lease  is  forfeited,  the  plaintiff  caimoC 
give  in  evidence  a  #aiver  of  the  forfeiture ;  but  he  ought  to  have  re- 
plied this  specially  in  avoidance  of  the  plea.  Warral  v.  Clare, 
2  Camp.  629.  * 

51.  Trespass  for  cutting  down  a  Virginian  creeper;  plea  removal, 
because  it  was  doms  daimige  to  the  defendant's  premises.  Redica- 
tton,  that  the  defendant  used  greater  force  and  violence,  ana  did 
grniter  damage  than  was  necessary.  On  issue  joined  upon  thia  repli- 
cation, the  plaintiff  cannot  go  into  evidence  to  show  the  auantum  and 
nature  of  tbe  damage  done  to  the  premises.  Pickermg  v.  fiudd, 
1  Starkie,  56. 

52.  If  i4«  be  in  possession  of  part  of  a  house,  and  B.  of  the  other 
part,  and  an  officer  enter  mto  A.'s  part  under  a  writ  againat  B'i 
goods,  which  are  not  there,  A.  may  maintain  an  action  againat  the 
officer  for  breaking  and  entering  his  house,  and  need  not  make  any 
new  assignment  to  a  justification  under  the  writ  against  B.  Falloav. 
Anderson,  Peake,  110. 

New  mdff^  93.  The  day  in  a  declaration  m  trespass  is  immaterial ;  therefore  a 

justification  at  any  other  time  answers  the  declaration,  and  if  the 
plaintiff  means  to  insist  that  the  defendant  was  guilty  of  a  trespass 
on  that  day  as  well,  he  muA  new  assign.  ^  RancUe  v.  Webb,  1  as^ 
r«.  P.  C.  88.  I 

S4.  To  trespass  for  breaking  and  entering  the  plaintiff's  hooae, 
and  making  a  noise  and  disturbance  therein,  the  defendant  pleaded 
a  licence,  to  which  the  plaintiff  replied  de  injuria,'  Held,  tJiat  the 
plea  was  supported  by  evidence,  that  the  plaintiff  kept  a  billiard- 
table  in  the  house,  at  which  all  persons  were  usually  permitted  bj 
him  to  play,  at  regulated  prices;  and  that  the  defendant  entered  the 
house  for  the  purpose  of  ^oing  to  Uie  bUliard-room,  although,  yfaile 
in  the  house,  he  was  gmlty  of  a  trespass^  assaulting  the  plaintiC 
Ditcham  v.  Bond,  S  Camp.  524*. 


TKIAL. 

Holies  of.  1.  Notice  of  trial  may  be  given  in  K.  B.  for  the  adjoumment^y 

in  London^  and  it  is  sufficient  to  give  such  notice  eight  days  in  coun- 
ty 
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tnr  causes,  and  four  days  in  town  causes,  before  the  first  sittings 
i^r  term.    R.  G.  £.  1 81 1 .  2  Camp.  12. 

2.  The  court  will  put  off  the  tnal  on  the  afiidavit  of  the  defend-   F^tttiog  off. 
ant*s  attorney,  that  a  material  witness  is  k^t  out  of  the  way  by  the 
plaintiff.    Duberley  v.  Gunning,  Peake,  97- 

3.  An  application  may  be  made  to  a  judee  at  Nisi  Prius  to  put  off 
the  trial  of  an  issue  directed  by  the  Lord  Chancellor.  Buxton  v. 
Lawton,  4  Camp.  163. 

4.  The  court  will  not  put  off  a  trial  upon  motion  at  Nisi  Prius, 
in  order  to  enable  the  plaintiff  to  amend  his  declaration,  by  omitting 
the  profert  of  the  bond  on  which  the  action  is  brought.  Paine  v. 
Bustm,  1  Starkie,  74. 

5.  llie  rule,  that  where  a  trial  is  put  off,  on  the  cause  being  called 
on  upon  the  defendant's  application,  he  must  pay  the  costs  of  the 
day,  applies  as  well  to  criminal  as  civil  causes ;  but  unless  the  pro- 
secutor's name  is  indorsed  on  the  bill,  he  is  not  entitled  to  any  costs 
on  his  own  account.    Rex  v.  Doyle,  1  Esp.  N.  P.  C.  125. 

6.  At  Nisi  Prius  in  K.  6.,  the  plaintiff  cannot  apply  to  put  off  the 
trial  of  his  cause  from  sittings  to  sittings,  but  may  from  one  day  in   ' 
the  sittings  to  another.     Ansley  v.  Birch,  3  Camp.  333. 

7*  Counsel,  although  retained  for  the  plaintiff,  cannot  withdraw  Witfadimwing 
the  record  till  a  brief  is  delivered.    Abitliol  v.  Beneditto,  2  Camp.  nconL 

487. 

8.  The  court  will  not  grant  a  new  trial  after  a  defe^dant  has  been  New  trial, 
acquitted  upon  an  indictment,  although  the  acquittal  was  founded 

upon  a  misdirection  by  the  judge.      Rex  v.  Cohen  and  another, 
1  Starkie,  516. 

9.  A  judge  at  Nisi  Prius  will  not  try  a  cause  out  of  its  order,  for  Order  of  trial, 
the  purpose  of  preventing  an  injunction  in  equity  against  proceed- 
ing to  trial.    Goldschmidt  v.  Marryat,  1  Camp.  559.   . 

10.  One  indictment  against  A,  and  another  against  A.  and  Bm  are 
entered  for  trial  in  the  above  orders;  special  juries  having  been 
struck  in  both,  and  both  havine  been  entered  as  common  jury  causes, 
the  prosecutor  cannot,  by  witndrawing  the  first  record,  reverse  the 
order  of  trial.    Rex  v.  Houlditch  and  another,  1  Starkie,  63. 

,11.  Rule  for  special  jury  in  Middlesex  and  London  must  be  served  Special  jury 
day  preceding  aojournment  day,  and  cause  then  nuurked  as  special  cuuei. 
jury  in  marshal's  book.    R.  G.  H.  2  Camp.  12. 

12.  Rule  as  to  the  appointment  of  particular  days  for  special  juiy 
causes  not  defended.     1  Starkie,  31.  Ld.  EUenb. 

13.  If  a  defendant,  who  has  obtained  and  saved  a  rule  for  a  special 

i^'ury,  take  no  further  steps  upon  it,  the  plaintiff  will  be  entitled  to 
lave  the  cause  tried  in  its  regular  order  as  a  common  jury  cause, 
and  the  court  will  not  aflerwards  relieve  the  defendant,  except  under 
very  special  circumstances.     Farren  v.  Richards,  2  Starkie,  369. 

14.  The  certificates  under  24  G.  2.  c.  18.,  that  a  cause  was  proper 
to  be  tried  by  a  special  jury  must  be  granted,  if  at  all,  immediately 
after  the  triail.  Therefore,  an  application  for  such  certificate  made 
the  day  after  the  trial  was  held  too  late.  Waggett  v.  Shaw,  3  Camp. 
316. 

15.  At  the  assizes,  if  business  is  not  begun  on  the  conunission  ^'^ctice  at  th« 
day,  causes  must  be  entered  with  the  marshal  before  the  sitting  of  '    " 
the  court  on  the  first  day  of  business.    iSkeye  v.  Voyce,  3  Camp. 
365. 

16.  In  trespass  quare  clausumjregitf  if  the  defendant  pleads  as  to 
coming  with  force  and  arms,  and  whatever  else  is  against  the  peace, 
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nU  gnUiyt  and  as  to  the  reridne  of  the  trespasaes,  a  jmtificaiioo 
whi<m  IB  denied  by  the  replication ;  at  the.  trial  be  has  a  right  to 
begin  and  to  have  the  general  reply.  Hodges  t.  Holder,  S  Camp. 
566. 

IT.  In  ejectment,  idiere  the  lessor  of  the  plaintiff  claims  under  a 
willy  and  the  defendant  under  a  codicil  thereto,  the  validity  of  whidi 
is  the  question  between  them,  the  defendant,  on  admitting  the  title 
of  the  lessor  of  the  plaintiff  under  the  will,  has  a  right  to  begin  and 
to  have  the  general  reply.  Doe  ex  dem.  Corbett  v.  Corbett,  3  Camp. 
S68. 

18.  In  an  action  of  trespass,  where  the  general  issue  is  pleaded, 
and  also  special  pleas  are  pleaded,  alleging  a  clandestine  removal  to 
avoid  a  diBtress,  the  plaintiff  ought  to  go  into  the  whole  of  his  case 
in  the  first  instance.    Rees  v.  Smith,  2  Starkie,  31. 

19.  Held,  in  assumpsit ^  for  money  received  and  on  an  account, 
'  that  though  the  plaintiff,  in  his  opening,  had  stated  his  claim  to  arise 

out  of  a  settlement  of  accounts,  and  failed  in  proving  the  settlement, 
*he  might  nevertheless  recover  for  money  received.    Murray  and  an- 
other v.  Butler,  3  Esp.C.  105. 

20.  If  a  party  faib  in  the  case  which  he  has  opened,  he  cannot 
resort  to  another.    Sherriff  v.  Cadell,  2  Esp.  C.  617.    - 

21.  In  an  action  of  assault  and  battery,  if  the  declaration  contains 
but  one  count,  the  plainti£^  afler  proving  one  assault,  cannot  waive 
that,  and  proceed  to  give  evidence  of  another.  Stantc  v.  Pricket, 
1  Camp.  473. 

22.  A  plaintiff  who  fails  in  proving  the  case  stated  to  the  jury, 
cannot  anerwards  go  into  a  new  case  which  has  not  been  stated. 
Peterson  v,  Zachariah  and  Arnold,  1  Starkie,  72. 

23.  Practice  as  to  the  opening  and  replying  t>f  counsel  in  trespaas. 
Jackson  v.  Hesketh,  2  Starkie,  518. 

24*  Upon  a  plea  in  abatement  for  non-ioinder  of  another  as  defend- 
ant in  asiumnntf  the  counsel  for  the  plamtiff  is  to  bring  evidence  to 
sustain  the  plea.    Robey  v.  Howard,  2  Starkie,  555* 

25.  After  the  plaintitf^s  case  has  been  dosed,  the  court  will  not 
allow  him  to  remedy  a  defect  in  his  evidence,  unless  it  has  occurred 
from  inadvertency  on  the  part  of  his  counsd.  Aldred  v.  Halliwdl, 
1  Starkie,  117.  ^ 

26.  Where  the  declaration  contained  thirty  counts  on  fifteen  bills 
of  exchancre,  the  court  at  Nisi  Prius  refused  to  compel  the  plaintiff 

'        to  select  fifteen  of  the  counts  on  which  to  take  his  verdict.  Ferguson 
and  others  v.  Clarke,  2  Starkie,  442. 

27.  Where  several  defendants  appear  by  separate  attomies,  and 
have  separate  counsel,  if  they  are  in  the  same  interest,  only  one 
counsel  can  be  heard  to  address  the  jury,  and  the  witnesses  are  (o 
be  examined  by  one  counsel  on  the  part  of  all  the  defendants,  in  the 
same  manner  as  if  the  defence  were  joint.  Chippendale  v.  Maason 
and  others,  4  Canip.  174. 

28.  One  of  several  defendants,  against  whom,  on  the  dose  of  the 
plaintiff's  case,  no  evidence  has  been  offered,  is  not  entitled  to  an 
acquittal,  till  the  whole  case  is  ready  for  the  jury.  But,  in  adducing 
evidence  in  contradiction  to  that  offered  by  the  other  defendants,  the 
plaintiff  cannot  go  into  a  new  case  agamst  the  first.  Huxley  v.  Berg 
and  others,  1  Starkie,. 98. 

29.  In  an  action  of  tort  against  several,  if  there  be  evidence  against 
some  only,  and  none  against  others,  it  is  discretionary  with  the  jud^e 
at  Nisi  PritiSi  whether  be  will  direct  the  acquittal  of  such  defend- 
ants 
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anU  againflt  whom  there  is  no  evidencei  at  the  close  of  the  plaiBtjff*8 
case,  ror  the  purpose  of  making  them  witnesses  for  the  co-defendants. 
But  such  an  intermediate  acquittal  is  not  a  matter  which  the  defendant's 
counsel  can  claim  of  right.    Davis  v.  living  and  others,  1  Holt,  275. 

50.  Where  property  is  stated  in  one  count  to  belong  to  certain- 
persons,  naming  them  specifically,  but  in  another  count  to  belong  to 
pers<xis  unknown,  and  me  prosecutor,  by  defect  of  evidence,  cannot 
prove  the  names  of  the  persons  as  described  in  the  first  count,  he 
cannot  recur  to  the  second  count,  which  describes  the  property  as 
belonging  to  persons  unknown.    Rex  v.  Robinson,  1  Holt,  595. 

51.  Although  an  objection  appear  upon  the  record,  and  might  be 
taken  advantage  of  by  motion  m  arrest  of  judgment  or  writ  of  error, 
yet  if  it  be  of  such  a  nature  that  the  action  clearly  cannot  be  main- 
tained, the  Judge  at  Niti  Prius  will  nonsuit  the  plaintifi.  Sadler  v. 
Robins,  1  Camp.  2S6. 

52.  When  there  are  several  counsel  on  the  same  side,  and  a  iunior 
has  begun  to  examine  a  witness,  the  leader  may  interpose,  take  the 
witness  into  his  own  hands,  and  finish  the  examination.  But  after 
one  counsel  has  brought  his  examination  to  a  close,  a  question  cannot 
regularly  be  put  to  th6  witness  by  another  counsel  on  the  same  side. 
Doe  V.  Roe^  2  Camp.  280. 

SS.  One  issue  bavins  been  taken  on  the  plea  of  payment  of  a 
bond  on  which  interest  has  accrued,  according  to  the  condition  of  the 
bond,  the  defendant  is  not  entitled  to  a  verdict  on  that  issue,  on 
proof  of  payment  of  the  principal  without  interest.  Hellier  v, 
Franklin,  1  Starkie,  291.       . 

54.  On  the  trial  of  a  misdemeanor,  the  defendant  cannot  have  the 
assistance  of  counsel  to  examine  the  witnesses,  and  reserve  to  him- 
self the  right  of  addressing  tlie  jury^  but  if  he  conducts  liis  defence 
himself,  and  any  point  of  law  arises,  which  he  professes  himself 
unable  to  argue,  the  court  will  hear  this  argued  by  his  counsel.  Rex 
v.  White,  S  Camp.  98. 

55.  If,  during  the  trial  of  a  prisoner  fpr  a  capital  offence,  one  of 
the  jurymen  is  \aken  ill,  the  jury  may  be  discharged,  and  the  pri- 
soner tried  by  another  jury.    Rex  v.  Kdwards,  3  Camp.  207. 


TROVER. 

1.  The  plaintiff  exchanged  a  watch  with  the  defendant  for  a  pair  When  the  tp- 
of  candlesticks,  which  the  latter  warranted  to  be  sflver :  Held,  that  JJ^PJ^l 
the  plaintiff  could  not  maintain  trover  for  the  watch  on  proof  that 

the  candlesticks  were  of  base  metal ;  his  remedy  was  by  action  for 
the  breach  of  warranty.    Emanuel  v.  Dane,  3  Camp.  299. 

2.  Trover  lies  for  an  undivided  part  of  a  chattel.    Watson  and  when  n  ' 
wife  V.  King,  4  Camp.  272. ;  S.  C.  1  Starkie,  121.  trinriJe. 

3.  To  support  trover,  the  plaintiff,  if  not  actually  possessed  at  Bvwhon 
the  tune  of  conversion,  must  have  had  the  right  of  immediate  pos-  taiaable. 
session.    Gordon  v.  Harpur,  2  Esp.  C.  4S5. ;  S.  C.  7  T.  R.  9. 

4.  A.  paid  a  bank  of  England  note  to  B.,  who  paid  it  to  C,  who 
presented  it  at  the  bank,  where  it  was  stopped  on  the  ground  that 
it  had  been  fraudulently  obtained  from  a  former  holder :  Held,  that 
although  A.  thereupon  paid  the  amount  of  the  note  to  C,  in  dis- 
charge of  the  debt  due  to  him  from  J?.,  A.  could  not  maintain  trover 
for  3ie  note  against  the  bank  of  England.  Benjamin  v.  Btok  of 
England.  3  Camp.  417.  ^  ^  ^  ^^  ^^^^ 
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5.  Quare,  whethtf  a  sift  of  a  chattel,  not  in  the  poBsenion  of  the 
donor  at  the  time  of  malang  the  gift,  wiJl  so  pan  the  propertj  there* 
in,  as  to  entitle  the  donee,  who  has  never  obtained  posseaskm,  to 
niaintain  trover  against  the  executor  of  the  donor.  SpraUej  ▼. 
l/Tilson,  1  Holt,  10. 

6.  If  a  carrier  has  goods  to  carrvy  and  by  mistake  deliver  them  to 
a  wrong  person,  this  is  such  a  tortious  conversion  as  will  support  an 
action  of  trover  at  the  suit  of  the  right  owner.    Youl  v.  Harbottle, 

Peake,  49. 

7.  A  person  in  possession  of  property  is  not  guilty  of  a  conver- 
sion by  a  bond  fide  refusal  to  deliver  it  until  the  party  demanding 
proves  that  he  is  entitled  to  receive  it.     Solomons  v.  Dawes,  1  Esp. 

N.  P.  C.  83. 

8.  A  neglect  to  deliver  goods  in  pursuance  of  a  contract  is  not  a 
conversion ;  tecus^  where  refused  on  demand.     Severin  v.  KeppeD, 

4  Esp.  C.  156. 

9.  A  demand  of  the  value  of  theproperty,  instead  of  the  property 
in  specie,  is  sufficient  in  trover.    Tnompson  v.  Shirley  and  another, 

1  Esp.  N.  P.  C.  SI. 

10.  One  who  comes  into  possession  of  land,  on  which  he  finds  a 
block  of  stone  belonging  to  another,  is  not  justified  in  removing  it  to 
a  distance.  And  such  removal  supersedes  the  necessity  of  proviii||  a 
formal  demand  in  an  action  of  trover.  Forsdick  v.  Colhns,  1  Starkie, 
173. 


Coovcjance  by. 


LiabiUtjoT. 


TRUSTEE. 

1.  Where  trustees  are  bound  to  convey  the  legal  estate  in  an  event 
which  has  happened,  it  will  be  presumed,  unless  the  contrary  ap- 
pear, that  they  conveved  accordingly.  Bowerman  v.  Syboum,  2  E4>* 
C.  496. ;  Godfrey  v.  Hudson,  2  Esp.  C.  499.  n. 

%  Trustees,  by  the  mere  act  of  submitting  to  arbitration,  are  not 
made  personally  uable.    Davies  v.  Ridge  and  others,  S  Esp.  C.  901. 

3.  No  action  at  law  will  lie  against  trustees  either  by  their  cuhu 
que  trusty  or  in  case  of  his  bankrimtcy,  by  the  assignees  of  such 
cestui  que  trust.    Allan  v.  Imlett,  1  Holt,  641. 


WcifhiBg 


TURNPIKE. 

A  waggon  returning  from  London  loaded  with  dung  is  not  liable 
to  be  weighed  and  charged  for  overweight  under  13  G.  3.  c.  84^  or 
14  G.  3.  c.  82.  by  carry mg  home  two  empty  bottles  and  an  empty 
basket,  in  which  the  produce  of  husband^  had  been  brought  from 
the  cduntry  the  same  day.    Chambers  v.  Eaves,  2  Camp.  393. 


When  U  Ua» 


USE  AND  OCCUPATION,  ACTION  FOR. 

1 .  In  an  action  for  use  and  occupation,  where  the  defendant  has 
come  in  under  the  plaintiff,  he  cannot  shew  that  the  plaintiff's  title 

has 


DigeotO  usury.  627 

has  expired,  unless  he  solemnty  renounced  the  plaintiff's  title  at  the 
time,  and  commenced  a  iresh  holding  under  another  person.  Balls 
V.  Westwoody  2  Camp.  11. 

2.  In  an  action  for  use  and  occupation,  where  the  defendant  did 
not  come  in  under  the  plaintiff,  the  plaintiff  can  only  recover  rent  * 
from  the  time  he  has  had  the  l^al  estate  in  him,  although  he  may 
have  had  the  equitable  estate  long  before.    Cobb   v.  Carpenter, 
2  Camp.  13.  n. 

3.  where  a  man  agrees  to  purchase  premises  on  an  assurance  that  When  not 
the  person  of  whom  he  purchases  has  a  long  term  in  them,  and  on 

the  faith  of  such  assurance  at  a  considerable  expence  enters  into  the 
possession  of  them,  he  shall  not,  on  his  refusing  to  complete  his  pur- 
chase (on  account  of  the  seller  having  a  shorter  term)  be  charged  in 
an  action  for  use  and  occupation.    Heam  v.  Tomlin,  Peake,  192. 

4*.  Where  premises  are  let  at  an  entire  rent,  an  eviction  from  pturt^ 
if  the  tenant  thereupon  gives  up  possession  of  the  residue,  is  a 
complete  defence  to  an  action  for  use  and  occupation.  Smith  v. 
Raleigh,  3  Campbell,  513. 

5.  A.  lets  lanos  to  B*  who  underlets  to  C.  and  others ;  during  these 
tenancies.  A,  gives  nouce  to  C.  and  the  other  undertenants  to  quit, 
and  C.  does  quit,  and  the  lands  before  occupied  by  him  remain  un- 
occupied for  a  year,  and  are  then  again  let  by  B. :  -^  Held,  that  A. 
could  not  recover  i^ainst  B.  for  the  use  and  occupation  of  this  land 
for  the  year.  Ana  semUef  that  under  these  circumstances,  an 
eviction  might  be  set  up  as  a  defence  to  the  whole  demand*  Bum 
V.  Phelps,  1  Starkie,  94. 

6.  A,  having  an  equitable  title  to  a  house  under  an  a^eement  for 
the  lease  of  it,  permits  his  mistress  to  occupy  it ;  it  is  afterwards 
agreed  between  them  that  she  shall  take  up  the  bills  which  he  has 
accepted  in  part  payment  of  the  purchase  money,  and  that  thelease 
shall  be  assigned  to  her,  she  remams  in  possession  and  does  net  take  * 
up  the  bills,  and  marries  the  defendant,  who  occupies  the  house :  A* 
cannot  recover  against  the  defendant  for  use  and  occupation!  Keat- 
ing V;.  Bulkely,  2  Stack.  419. 


USURY. 

1.  If  a  country  banker,  discounting  a  bill,  take  interest  for  the  WbnilMUbt. 
whole  time  it  has  to  run,  and  instead  of  paying  money  for  the  bill, 

give  notea  payable  in  London,  at  three  days  after  sight,  —-such 
country  baiucer  is  guilty  of  usury.  Matthews  qui  tam  v.  Griffiths, 
Peake,  200. 

2.  If  on  discounting  a  bill,  it  is  agreed  that  goods  shall  be  taken 
at  more  than  their  allowed  value,  the  transaction  is  usurious.  Fratt 
V.  Willey,  1  Ero.  N.  P.  C.  40. 

3.  A  loan  of  money  by  taking  stock  at  a  higher  price  than  it 
bears,  is  usurious.    Doe  ex  dem.  Davidson  v.  Barnard,  1  Esp.  N.  P. 

C.  11. 

4.  An  agreement  on  discounting  a  bill,  that  the  party  shall  take 
in  part  payment  another  bill,  which  has  time  to  run  as  cash,  al- 
though the  full  discount  was  taken,  is  usurious.  Parr  v.  Eliason 
and  others,  3  Esp.  C.  210. ;  S.  C.  1  East,  92. 

5.  Although  a  bill  of  exchange,  prhnd  Jacict  appears  to  be  usu- 
rious, if  this  is  shown  to  have  arisen  from  the  mistake  of  an  agent 

S  8  4  employed 
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employed  in  Uie  fnunuig  of  Ibe  bill^  (or  camme  MemUe^  eroi  by  Ub 
de&erate  act,  the  priocipab  beiDc  ignoimnt  of  the  intend^  nmry^) 
it  is  not  within  12  Ann.  c  16^  and  tbs  hold^  may  recorer  what  itf 
bondjkle  due  upon  it^    Glasfurd  ▼•  Laing,  Camp.  140. 

6.  A  perion  accommodating  another  by  accepting  a  biD,  camioty 
like  a  country  banker  discounting  a  bill,  take  any  thing  above  51* 
per  cent,  interest,  by  way  of  commiflsioD,  without  committing  usury. 
kent  ▼•  Lowen,  1  Camp.  178. 

7.  Where  a  fiictor  advances  mooey  to  purchase  goods,  if  he  recenres, 
besides  Imd  interest,  a  higher  commission  on  £ese  purchases  than 
he  would  have  been  contented  to  take  had  he  not  advanced  the  money, 
the  transaction  is  usurious.    Harris  v.  Boston,  2  Camp.  S48. 

8.  SewMcf  that  lending  money  on  continuation  is  usurious.  Soned- 
ley  V.  Roberts,  2  Camp.  607* 

Vmry ;  what  it.  9.  An  agreement,  that  upon  the  advance  of  a  sum  of  money  by  B. 
fo  A.f  A*  shall  asslsn  to  B,  the  lease  of  premises  of  greater  value, 
with  M  power  of  redemption  on  re-payment  of  the  money,  and  that 
in  the  mean  time,  B.  shall  grant  A*  an  under-lease  of  the  presm^ei 
at  a  greater  rent  than  the  legal  interest  of  the  money,-—  il.  insuring 
the  premises,  and  paying  the  ground-rent  and  taxes*  —  is  usurious ; 
and  the  assignment  of  the  lease,  executed  under  sudi  agreement, 
is  void.    Doe  ex  dein.  Telford  v.  Chambers,  4  Campbell,  1. 

What  not.  10.  An  agreement  by  a  defendant  after  judgment  against  hkn,  thai 

if  the  plaintiff  will  forbear  the  debt  and  costs,  he  will  pay  him  the 
difference  between  the  costs  actually  expended  and  those  taxed,  is 
not  usurious,  though  the  diffisrence  exceeds  the  legal  interest  on  the 
sum  for  the  time.     Bemett  v.  Stone,  S  Esp.  C  909. 

11.  The  acceptor  of  a  bill,  dated  4th  Jultf,  abd  due  7th  Sepiem-^ 
ber,  by  taking  a  premium  of  6(L  in  the  pound  (rom  the  indorse  and 
holder  for  payment  of  the  bill  on  the  dOth  August^  before  it  was 

'  due,  is  not  guilty  of  usury ;  there  being  no  loan  or  fbrbearance. 
Berkley  v.  Walmsley,  5  Esp.  C.  11.;  S.  C.  4  East,  55. 

12.  An  agreement  for  the  purchase  of  stock,  to  be  transferred  at 
a  future  day,  at  a  price  below  the  then  value,  is  not  usurious ;  ance 
contingency  in  the  thing  purchased  is  incompatible  with  the  idea 
of  usury,  to  which  it  is  essential  that  the  principad  be  certain.  Pike 
v.  Ledwell  and  another,  5  Esp.  C.  154. 

13.  If  one  acting  as  a  broker,  get  bills  discounted  by  another 
person  at  legal  interest,  the  transaction  is  not  usurious,  howev^er 
targe  a  commission  he  may  himself  receive.  Therefore,  where  the 
acceptors  of  a  bill  of  exchange,  tainted  by  usury,  applied  to  tin* 
drawer  to  discount  other  bills  for  them,  to  enable  them  to  take  it  up, 
and  he  agreed  to  get  them  discounted  by  anotlier  person  receiving 
for  himself  lOf.  per  cent,  beyond  the  legal  interest,  and  bills  were 
accordingly  accepted  by  them,  wliich  he  got  discounted  pursuant  to 
the  terms  of  the  agreement,  —  it  was  held  that  these  bills  were  valid 
in  the  hands  of  a  dona  fide  indorsee,  although  the  person  who  got 
them  discounted  was  liable  to  a  penalty  for  taking  excessive  com* 
mission.    Dagnall  v.  Wylie,  2  Camp.  33. 

14.  An  agreement  that  London  bankers  '<  should  accept  and  pay 
bills  of  exchange  drawn  in  the  country  for  a  commission  of  5s.  per 
cent*  being  furnished  with  funds  to  pay  the  bills  before  th^  became 
due,"  cauuQt  be  usurious,  there  being  no  contemplation  of  an  ad* 
vance  of  money.  But  if  upon  such  an  agreement  an  advance  of 
money  were  contemplated,  it  would  be  a  question  of  fact  whether 
the  commission  was  a  shift  to  obtain  more  than  legal  interest  for  the 

for- 
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forbearance^  or  a'compeiMation  for  the  trouble  and  expence  incurred, 
in  accepting,  ^d  payine  the  bills  of  exchange.  Mastennan  and  others 
V.  Cowrie,  3  Campbell,  488. 

J  5.  ^.  in  condderation  of  a  certain  sum  of  money,  conveys  pre- 
mises to  B. ;  and,  at  the  same  time,  an  agreement  was  entered  mto 
between  them,  that  A.  shall  re-purchase  the  same  premises,,  within 
fifteen  months,  at  a  considerable  advance  upon  the  orisinal  pilrchase 
money ;  ai^d  B,  agrees  to  sell  and  re-convey  at  such  acKrance :  Held 
that,  in  point  of  law,  such  contract  was  not  usurious,  unless  it  were 
meant  as  a  cover  for  a  loiin  of  money,  which  was  a  qu^on  of  fact  for 
the  jury.    Doe  ex  dem.  Metcalf  v.  Brown  and  others,  1  Holt,  295. 

16.  Whether  ^oods  given  in  discounting  a  bill  are  a  cloak  for  Thequetdopof 
usury,  is  a  question  for  the  jury ;  and  that  Uiey  are,  is  not  of  course  32^515?"** 
from  their  having  been  charged  high.   Rich  and  another  v.  Topping, 

1  Esp.  N.  P.  C.  177. 

17.  Where  two  bills  are  discounted  by  an  entire  sum,'  exceeding  In  rditiop  to 
legal  interest,  since  it  cannot  be  distinguished  how  much  was  paid  ApportioiiiiiaiL 
on  each,  the  defence  of  usury  cannot  be  set  up  to  an  action  upon 

one  of  them.    Hattam  v.  Withers,  1  Esp.  C.  259. 

18.  Where  money  is  lent  by  a  cheque  upon  a  banker,  without  a  FMBogi. 
previous  agreement  to  consider  the  cheque  as  cash,  there  is  no  loan 

or  forbearance  within  the  statute  of  usury,  till  cash  is  actually  re^ 
ceived  for  the  cheque.  Therefore  in  debt  on  12  Ann.  st«  2.  c.  16. 
where  the  declaration  stated,  that  the  defendant  forbore  a  sum  of 
money  from  the  20th  of  Aprils  and  it  appeared,  that  having  previ- 
ously received  at  his  residence  in  the  country  a  bill  to  be  discounted 
for  a  house  in  Londdn^  he,  on  the  20th,  sent  off  a  letter  for  them 
by  the  post,  inclosing  cash  notes,  or  cheques,  on  London  bankers, 
for  the  sum  in  question,  which  did  not  reach  London  till  the  21st : 
this  was  held  to  be  a  fhtal  variance.  Brooke  q.  t.  v.  Middleton, 
1  Camp.  145. 

19.  In  an  action  for  usury,  the  forbearance  was  laid  to  have  been 
from  the  21st  April,  On  that  day,  tlie  borrower  received  from  th6 
defendant,  as  part  of  tlie  sum  lent,  a>  cheque,  which  was  void  for 
want  of  a  stamp.  This  the  borrower  the  same  day  paid  into  his 
bankers,  who  immediately  gave  him  credit  for  the  amount,  but  who 
did  not  themselves  receive  payment  of  it  till  the  following  day : 
Held,  that  as  to  this  sum  there  was  no  forbearance  till  the  22d,  and 
that  there  was  thus  a  fatal  variance  between  the  declaration  and  the 
evidence.     Borrodalllc  q.  t.  v.  Middleton,  2  Camp.  53. 

20.  If  ^.  for  an  usurious  consideration  give  nis  promissory  note  CoUatml 
to  B,  who  transfers  it  to  C.  for  a  valuable  consideration,  without  no-  contnct 
tice  of  tho  usury,  and  afterwards  A.  gives  a  bond  to  C.  for  the 
amount  the  bond  is  good.    Cuthbert  and  another  v.  Haley,  3  Esp.  C. 

22. ;  S.  C.  8  T.  R.  390. 

21.  A  note  given  in  lieu  of  another,  tainted  with  usury,  is  good, 
unless  given  itself  to  cloak  the  original  transaction.  Turner  v.  Hulme, 
4£Bp.  C.  II. 

22.  Whether,  if  money  be  lent  at  usurious  interest,  a  subsequent 
contract  to  repay  the  principal  with  legal  interest  be  void,  under 
12  Ann.  c.  16.  s.  1.  Barnes  v.  Headley,  Wright  v.  Wheeler,  1  Camp. 
157.  180.  d.  165.  n. 
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Conrtnictioii  of  1,  If  it  is  provided  by  conditions  of  sale,  that  any  error  or 
tiM  oontnct  statement  in  tne  particular  shall  not  vitiate  the  sale,  but  that  an  al- 
lowance shall  be  made  for  it  in  the  purchase  money,  this  wiM  be  ex- 
tended only  to  any  error  or  mis-statement,  inserted  through  igno- 
rance or  inadvertency,  and  the  sale  will  still  be  vitiated  by  a  mis- 
statement, introduced  with  a  view  to  raise  the  apparent  value  of  the 
premises.    Duke  of  Norfolk  v.  Worthy,  1  Camp.  S40. 

2.  In  the  conditions  of  sale  of  the  lease  of  a  public  house,  it  was 
described  as  "  a  Jree public  house:"  the  lease  contained  a  covenant^ 
that  the  lessee  and  his  assigns  should  take  their  beer  from  a  particu- 
lar brewer :  this  lease  was  all  read  over  by  the  auctioneer  at  the  time 
of  the  sale,  who  said  mistakenly,  that  it  was  a  free  public  kouse^  and 
that  the  covenant  about  the  beer  had  been  decided  to  be  bad.  Held, 
that  a  purchaser  who  heard  the  lease  read  over,  was  not  bound 
under  these  circumstances  to  complete  the  purchase,  but  was  entitled 
to  recover  back  the  deposit.  Jones  v.  Edney,  S  Campbell,  295. 
Auction.  3.  Where  there  was  a  written  agreement  to  sell  and  assigq  "  the 

unexpired  term  of  eight  years'  lease  and  good  will*'  of  a  public  house : 
Held,  that  the  purchaser  could  not  refuse  to  perform  the  agreement, 
on  the  ground  that  when  it  was  entered  into,  there  were  only  seven 
years  and  seven  months  of  the  term  unexpir^.  Belworth  v.  Hassell, 
4  Campbell,  140. 

4.  Tiie  vendor  of  newl  v  inclosed  lands,  undertakes  to  convey  them 
to  the  vendee :  Held,  uiat  this  was  an  undertaking  to  convey  the 
legal  estate ;  and  the  vendor  having  only  an  eauUaUe  interest  pre- 
vious to  the  assignment  by  the  commissioners,  tne  vendee  is  entitled 
to  recover  his  deposit.    Cane  v.  Baldwin  and  oUiers,  I  Starkie,  65* 

5.  The  premises  intended  to  be  conveyed  by  a  deed  of  mortgage 
are  described  as  the,  defendant's  undivided  moiety,  &c. ;  the  deed 
afterwards  professes  to  convey  all  the  defendant's  estate,  &c.  in  the 
premises.  This  conveys  the  moiety  only,  to  which  the  defendant 
was  entitled  in  his  own  right,  and  not  one-Uiird  part  of  the  same  pre- 
mises in  which  he  was  interested  as  a  co-trustee  with  the  lessors 
of  the  plaintiff.  Doe  ex  dem.  Raikes  and  others  v.  Anderson, 
1  Starkie,  155. 

6.  In  an  agreement  for  the  sale  of  leasehold  premises,  to  be  paid 
for  by  instalments,  is  stipulated  that  in  default  of  payments  or  the 
instalments  at  specified  times,  the  former  instalments  shall  be  for- 
feited, and  the  vendor  shall  not  be  compellable  to  convey.  The  for- 
feiture enures  to  destroy  every  right  which  the  vendee  took  under 
the  agreement,  but  does  not  affect  any  right  of  possession  which  he 
had  before.  And  no  previous  right  being  proved,  semUef  the  party, 
after  forfeiture,  is  a  mere  tenant  by  sufierance,  and  it  is  sufficient  for 
the  owner,  previous  to  an  ejectment,  to  enter  upon  the  premises,  in- 
dicating his  intention  to  take  possession  without  making  any  formal 
demand  of  possession.  Doe  ex  dem.  Moore  v.  Lau&r,  Starkie, 
308. 

'^^P^^  7.  A.  as  the  agent  of  B.  the  owner  of  a  landed  estate,  enters  into 

an  agreement  for  the  sale  of  it  with  C,  who  appears  to  act  on  his 
own  account,  but  in  fact  is  the  agent  of  JD.,  and  A,  and  C.  bind 

them- 


Digest.]      VENDOR,  8cc.  OF  REAL  PROPERTY.  6S1 

theinselvea  in  a  penalty  for  the  performance  of  the  agreement,  where- 
upon C.  pays  A.  part  of  the  purchase  money  as  a  deposit :  Held, 
that  upon  a  breach  of  the  conditions  of  sale  on  the  part  of  the  vendor, 
an  action  for  money  had  and  received  lies  at  the  suit  of  Z>.  against 
B*  to  recover  back  the  deposit,  without  proof  of  the  money  being  paid 
over  bv  A.  to  B.    Duke  of  l^orfolk  v.  Worthy,  1  Camp.  SS7* 

8.  Where  leasehold  premises  are  sold  by  auction,  and  the  lease  con- 
taining the  usual  covenant  to  repair  is  produced  and  read  to  the 
bidders,  if  any  of  the  buildings  demised  and  described  in  the  lease 
have  been  pulled  down  before  the  sale,  the  purchaser  is  not  bound 
to  complete  the  purchase,  and  may  recover  back  his  deposit,  although 
the  building  puAed  down  be  not  described  in  the  particulars  of  sale. 
Granger  v.  Worms,  4  Campbell,  8S. 

9.  Where  several  houses  are  purchased  by  the  same  person  at  an  EntiKty  of 
auction,  though  in  distinct  lots,  tne  contract  is  entire ;  therefore  the  contnwL 
whole  purchase  may  be  rescinded  if  the  vendor  fails  in  making  out 

his  title  to  any  one.  Chambers  v.  Griffiths  and  another,  1  Esp. 
N.P.C.  150. 

10.  Where  different  lots  are  sold  at  an  auction  for  different  sums, 
the  contracts  are  separate  both  in  law  and  fact.  And  in  a  special 
action  for  refusing  to  adhere  to  the  conditions  of  sale,  the  plaintiff 
cannot  consolidate  the  two  contracts.  James  and  another  v.  Shore, 
1  Starkie,  426. 

11.  A  man  is  not  obliged  to  accept  a  conveyance  where  the  title  xiib. 
is  doubtful.    Hartley  v.  Pekall,  Peake,  ISl. 

12.  A  person  bound  to  accept  a  conveyance  may  refuse  one 
executed  by  procuration,  since  nis  proofs  are  thereby  multiplied. 
Coore  V.  Callaway,.!  Esp.  N.P.C.  115. 

13.  If  the  vendor  of  property  having  no  title  at  time  of  sale,  ob- 
tains one  before  he  is  called  upon  to  complete  the  purchase,  it  is 
sufficient.    Thomson  v.  Miles,  1  Esp.  N.P.C.'  185. 

14.  The  vendor  of  an  estate  must  be  prepared  without  any  notice  Titif  dwdi 
to  produce  the  title-deeds  at  the  appointea  day ;  unless  a  court  of 

equity  has  enlarged  the  time.    Berry  v.  Young,  2  Esp.  C.  641 .  n. 

15.  Thoueh  the  vendee  of  property  may  have  no  right  to  the  pos- 
session of  title-deeds,  he  has  to  inspection,  which  the  vendor  must  pro- 
cure.   Berry  v.  Young,  2  Esp.  C.  641.  n. 

16.  Although  it  is  usual  for  the  solicitor  of  the  vendor  of  an  estate  Contfyance. 
sold  at  a  master's  office  to  procure  the  confirmation  of  the  sale  in  the 

Court  of  Chancery,  to  the  expence  of  which  the  vendee  is  liiMe, 
the  vendee  may,  if  he  choose,  employ  his  own  solicitor  to  transact 
the  business.    Devon  and  others  v.  racker.    2  Stark,  170. 

17.  If  on  a  treaty  for  the  purchase  of  an  annuity  to  be  secured  on 
an  estate,  the  existing  incumbrances  are  represented  by  the  grantor  *^km. 
as  less  than  in  reality  they  are,  the  purchaser,  on  discovering  the 
misrepresentation,  may  recover  against  him  the  expences  of  preparing 
conveyances,  and  the  interest  of  the  money  procured  for  the  pur- 
chase.   Richards  v.  Barton,  1  Esp.  C.  268. 

18.  Where  a  statute  points  out  the  particular  manner  in  which  a  Canal 
canal  company  shall  sell  and  convev  lanos,  and  enacts  that  every  such  paay. 
sale  and  conveyance  shall  be  valid  and  effectual  to  all  intents  and 
purposes,  this  does  not  cure  any  defect  in  the  title  to  lands  so  sold  ^ 
and  conveyed  by  the  company.    Ward  v.  Scott,  S  Campbell,  284.        . 

19*  The  purchaser  of  an  annuity  by  the  Waterloo  Bridge  Com-  Waterioo 
pany,  which  is  described  as  well  secured  and  payable  out  of  the  first  Bridge  Cora- 
tolls  received,  and  is  not  described  as  a  redeemable  annuity,  cannot  P*"7* 

afterwards 
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ricadingi 


afterw&rds  object  to  the  completion  of  the  pnrchaae  on  the  ^roond 
of  mbdescriptiony  provided  the  annoitj  has  oeen  granted  in  confor- 
mity with  the  act«    Coverley  v.  BarreU,  2  Stark.  ^5* 

20.  In  suits  against  vendees  of  real  property  for  not  completing  the 
purchase,  the  sale  of  the  substantial  parts  of  the  premises  only,  aiftl 
not  of  appurtenants  or  matters  collateral  thereto  as  well,  need  be 
stated*    Thomson  v.  Miles,  1  Esp.  N.P.C.  184. 


Salebyumplc 


VENDOR  AND  PURCHASER. 

1*  If  a  broker  deliver  a  bought  and  sold  note  which  materially 
differ,  there  is  no  valid  contract.  Gumming  v.  Rod>uck,  I  Holt, 
172. 

2.  Where  theiiroker  makes  a  mistake  in  the  c6ntract,  describing, 
in  the  bought  and  sold  notes,  goods  to  be  sold  by  A,  B.  and  C.  whidi 
he  believed  to  be  the  real  name  of  the  firm  which  employed  him, 
which  firm,  in  fact,  from  a  recent  alteration  that  the  broker  was  not 
privy  to,  consisted  pf  A*  D.  and  E.  only.  Held,  that  the  purchaser 
of  the  goods  was  not  at  liberty  to  avoid  the  contract  on  this  account, 
after  having  treated  the  contract  as  subsisting  upon  a  subsequent 
communication  from  the  plaintiff,  unless  he  could  show  that  he  was 
prdudiced,  or  had  lost  the  benefit  of  a  set*off.  Mitchell  and  others 
V.  Lanage,  1  Holt,  255. 

S,  where  a  broker  is  authoriised  by  one  man  to  sell  goods^  and  to 
buy  such  goods  for  another,  an  entry  in  his  books  of  a  sale  of  these 
goods  from  the  one  to  the  other,  signed  by  him,  is  in  general  a  binding 
contract  between  the  parties.  The  bought  and  soliLnote,  which  is  a 
copy  of  this  entry,  is  not  sent  to  the  parties  for  their  approbation, 
but  to  inform  them  of  the  terms  of  the  contract.  Heyman  v.  Neale, 
2  Camp.  337. 

4.  The  authority  of  the  broker  may  be  countermanded  at  any 
time  before  a  memorandum  of  the  contract  of  sale  is  written  and 
signed  by  him,  pursuant  to  the  statute  of  frauds,  although  he  has 
previously  entered  into  a  verbal  agreement  to  sell  the  goods.  Farmer 
V.  Robinson,  2  Camp.  339.  n. 

5.  A  contract  is  entered  into  for  the  sale  of  a  ship  and  a  quantity 
of  jron  kintlagc  for  the  sum  of  1600/. ;  but  eventually  a  bill  of  sale  is 
executed  of  the  ship,  •  together  with  all  her  stores,  &c.  in  the  usual 
form.  In  an  action  o£  assumpsit  on  the  sale  of  the  ship  and  kintlage, 
for  the  non-dclivcry  of  the  kmtlagc,  the  bill  of  sale  is  the  only  con- 
tract that  can  be  considered  as  obligatory  on  the  parties,  and  the 
plaintiff  cannot  recover.    Lano  v.  Neale,  2  Stark.  105. 

6.  The  agent  of  the  vendor  of  a  picture,  knowing  that  the  vendor 
labours  under  a  delusion  with  respect  to  the  picture,  which  materially 
influences  his  judgment,  permits  him  to  make  the  purchase  without 
removing  that  delusion.  The  sale  is  void.  Hill  v.  Gray,  1  Starkie, 
434. 

7.  A  deed  by  which  a  felon  on  the  eve  of  his  trial  for  a  capital 
offence  assigns  his  property  to  another,  cannot  be  supported  without 
proof  of  consideration.     Shaw  v.  Bran,  1  Starkie,  319. 

8.  In  the  sale  of  goods  by  sample,  if  the  bulk  does  not  accord  with 
the  sample,  the  purchaser  is  not  bound  to  accept  or  pay  for  the  goods 
on  any  terms ;  although  no  fraud  was  intended  on  the  part  of  the 
vendor,  and  although  the  custom  may  have  been  that,  under  such 

*  circumstances, 


DioBST.]       VENDOR  AND  PURCHASER.  6SS 

drcumstancesi  the  bargain  shall  stand  good,  upon  an  allowance  bebg 
made  for  the  inferiority.     Hilbert  v.  ^ee^  1  Camp.  IIS. 

9*  Where,  upon  a  sale  of  goods,  the  seller  poduces  a  sample,  and 
represents  Uiat  the  bulk  is  of  equal  quality,  if  there  be  a  sale  note 
which  does  not  refer  to  the  sample,  this  is  not  a  sale  by  sample ;  and 
if  the  eoods  turn  out  to  be  of  inferior  quality,  the  purchaser's  re- 
medy IS  by  an  action  on  the  case  for  a  deceitful  representation. 
.Mayer  v.  Eyerth  and  another,  4  Campbell,  22. 

10.  If  there  be  a  contract  for  the  sale  of  goods  by  a  particular  CoBstniGtion  of 
ship  on  arrival,  diis  means  on  the  arrival  of  the  goods  which  the  ship  contract. 

is  expected  to  brine,  and  if  the  ship  arrives  empty,  without  any  de- 
fault on  the  part  of  the  vendor,  he  is  not  liable  to  the  purchaser  for 
the  non-delivery  of  the  goods.  Boyd  v.  Siffkin,  2  Camp.  326. 
Hawes  v.  Humble,  2  Camp.  S27.  n. 

11.  If  it  is  stated  generally  in  a  bought  and  sold  note,  that  the  goods 
are  to  be  paid  "  by  bill,  evidence  cannot  be  received  to  show 
that  by  '*  bill"  is  meant  an  approved  bill :  and  semhlcy  that  an  ap- 
proved bill  is  a  bill  to  which  there  is  no  reasonable  objection,  and 
that  ought  to  be  approved,  2  Camp.  532. 

12.  If  a  ship  is  sold  with  all  &uits  the  seller  is  not  liable  to  an  ac- 
tion in  respect  of  later  defects  which  he  knew  of  without  disclosing 

f  at  the  time  of  the  sale,  unless  he  used  some  artifice  to  conceal  them 
from  the  purchaser.    Bagehole  v.  Walters,  3  Camp.  154. 

IS.  Where,  in  a  contract  for  the  sale  of  sugar,  there  is  the  follow- 
ing term ;  <'  free  or  board  a  foreign  ship ;"  the  seller  is  not  bound  to 
deliver  it  into  the  hands  of  the  purchaser,  or  to  transfer  it  into  his 
name  in  the  books  of  the  warehouse  where  it  lies,  but  only  to  put 
it  on  board  a  foreign  ship,  which  it  is  the  duty  of  the  purchaser  to 
name.    Wackerbarth  v.  Masson,  3  Campbell,  270. 

14.  Contract  in  London  for  the  sale  of  tallow  from  a  particular 
ship  on  arrival— to  be  taken  from  the  king's  landing  scale — if  it 
should  not  arrive  on  or  before  a  given  day,  Uie  bargain  to  be  void. 
The  ship  was  wrecked  off  the  coast  of  Scotland^  but  the  cargo  was 
saved,  and  might  have  been  forwarded  to  the  port  of  London  by  the 
given  day;  the  vendors  resold  the  tallow  in  Scotland;  the  purchas- 
ers did  not  offer  them  any  indemnity  if  they  would  bring  the  tallow 
to  London  :  Held,  that  under  these  circumstances  the  vendors  were 
not  answerable  for  the  non-delivery  of  the  taUow.  Idle  and  others 
V.  Thornton  and  others,  3  Campbell,  274. 

15.  Where  goods  are  sold  b;^  a  written  contract,  which  contains  a 
description  or  their  quality,  without  referring  to  any  sample,  if  the 
goods  do  not  correspond  with  that  description,  it  is  not  material  for 
the  vendor  to  show  that  they  correspond  with  a  «ample  exhibited  at 
the  time  of  sale  to  the  purchaser,  who  was  well  skilled  in  the  com- 
modity, this  not  being  a  sale  by  sample,  but  bv  the  description  in 
the  written  contract.    Tye  v.  Fynmore,  3  Campbell,  462. 

16.  Although  a  ship  be  sold,  "  to  be  taken  with  all  faults,*'  the 
vendor  cannot  avail  himself  of  that  stipulation,  if  he  knew  of  secret 
defects  in  her,  and  used  means  to  prevent  the  purchaser  from  discover- 
ing them,  or  made  a  fraudulent  representation  of  her  condition  at  the 
time  of  the  sale.    Schneider  and  another  v.  Heath,  3  Campbell,  506. 

17*  If,  before  or  at  the  time  of  sale,  a  specimen  of  the  goods  is 
exhibited  to  the  buyer,  there  being  a  written  contract  which  neariy 
describes  the  goods  as  of  a  particular  denomination;—  this  is  not  a 
sale  by  sample ;  but  there  is  an  implied  warranty,  that  they  shall  be  of 
a  merchantable  quality,  of  the  denomination  mentioned  in  the  con- 
tractl    Gardiner  v.  Gray,  4  Campbell,  144. 

18.  Where 
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18.  Where  eoods  ate  ordered  of  a  manufitfturer  in  England  to  be 
exported  to  a  foreign  country,  and  the  purchaser  has  no  opportunity 
of  seeing  them  before  they  are 'shippedi  there  is  an  iniphed  under- 
taking on  the  part  of  the  manu&cturery  that  they  shall  be  of  a  mer- 
chantable quality.  Laing  and  another  v.  Fidgeon  and  another 
4  Camp.  169. 

19.  A  stipulation  in  a  contract  for  the  sale  of  flax,  that  "  as  soon 
as  the  seller  knows  the  name  of  the  vessel  in  which  die  flax  will  be 
shipped,  he  is  to  mention  it  to  the  buyer/'  forms  a  condition  prece- 
dent :  and  where  the  seller  had  advice  of  the  name  of  the  ship  in 
London  on  the  12th  of  the  month,  and  did  not  communicate  it  to  the 
buyer  who  resided  at  Hull  till  the  20th,  held  that  the  condition  was 
broken,  and  that  the  buyer  was  released  from  the  contract,  although 
he  did  not  appear  to  have  sustained  any  damage  by  the  debty.  Busk 
V.  Spence,  4  Camp.  329. 

20.  A  contract  for  the  sale  of  flax  expected  from  Petertburgh^ 
contained  a  stipulation  <*  that  the  flax  diould  be  dispatched  from  P<r- 
tersburgh  not  later  than  SI  July,  O.  S.,  either  for  Hull  or  London^" 
Held  to  be  enough  that,  before  the  day  specified,  the  flax  had  been 
sent  down  from  Petersburgh  in  lighters  and  put  on  board  the  ship  at 
Cronstadtf  although  she  was  not  dispatched  on  her  homeward  voyage 
till  after  the  day.    Busk  v.  Spence,  4  Camp.  329. 

21.  A  vender  of  goods  is  bound  by  the  contract,  as  stated  in  the 
note  signed  by  him,  and  delivered  by  the  broker  who  effected  the 
sale  to  the  vendor;  although  this  note  varies  from  the  note  delivered 
by  the  broker  to  the  vendee.    Rowe  v.  Osborne,  1  Starkie,  140. 

22.  A*  sells  to  B.  a  bowsprit,  which  at  the  time  of  sale  appears  to 
be  perfectly  sound,  but  which,  after  havine  been  used  some  time* 
turns  out  to  be  rotten.  In  the  absence  of  mud,  A.  is  entitled  to  re- 
cover from  B.  what  the  bowsprit  was  apparently  worth  at  the  time  of 
delivery.    Bluett  v.  Osborne  and  another,  1  Starkie,  384. 

23.  B,  agrees  to  purchase  of  A.  a  gun  for  the  sum  of  forty-five 
guineas ;  but  it  is  stipulated  that  A.  shall  take  a  gun  of  B,%  valued 
at  thirty  guineas  in  part  payment.  B,  having  refused  to  deliver  his 
ffun  and  complete  the  contract.  A,  is  entitled  to  recover  the  sum  of 
forty-five  gmneas  as  the  stipulated  price.  Forsyth  and  others  v. 
Jervis,  1  Starkie,  439. 

24.  Goods  sold  are  described  in  the  invoice  as  scarlet  cuttings;  a 
warranty  is  to  be  inferred  that  the  goods  answered  the  known  mer- 
cantile description  of  scarlet  cuttings.    Bridge  v.  Wain,  1  Starkie, 

25.  Goods  sold  at  three  months'  credit,  the  vendor  agreeing  to  take 
the  vendee's  bill  of  exchange  at  three  months'  date  at  the  end  of  the 
first  three  months,  if  he  wished  for  further  time,  unless  the  vendee 

eive  such  a  bill  at  the  end  of  the  first  three  months,  the  vendor  may 
ring  his  action  immediately.    Nickson  v.  Jepson,  2  Starkie  227. 

26.  The  vendor  of  a  ship  represents  her  to  have  beeii  built  in  1816, 
although  in  fact  she  has  been  launched  a  year  earlier,  the  vendee  is 

,  entitled  to  recover  damages  for  the  deceit,  although  the  ship  was  to 

be  taken  with  all  faults.    Fletcher  and  anoUier  v.  Bowsher  and  bthers, 

2  Starkie,  561. 

Delivery  sod  27.  If  separate  articles  are  sold  under  one  entire  contract,  payment 

veedBg  ofpio-    of  the  price  of  any  one  article  vests  in  the  purchaser  the  property  in 

P*^'  the  whole.    Wrieht  v.  Lawes,  4  Esp.  C.  82. 

28.  Goods  sold  remain  at  the  risk  of  the  seller,  whUe  any  thin^  is 
to  be  done  to  them  by  him,  to  ascertain  the  amount  of  the  price. 

Therefore 
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Therefore  wliere  e89btle8  of  skins  (stated  in  the  contract  to  contain 
five  dozen  in  each  bale)  were  sold  at  4/.  17«.  6d.  a  dozen ;  and  it  was 
the  duty  of  the  seller  to  count  over  the  skins  to  see  how  many  each 
bale  actually  contained ;  but  before  any  numeration  took  place,  the 
whole  were  consumed  by  fire ;  held,  that  an  action  could  not  be  main-  . 
tained  against  the  purchaser  for  the  value  of  the  skins,  and  that  the 
loss  fell  entirely  upon  the  seller^    Zagury  v.  Fumell,  1  Camp.  240. 

29.  A  warehouseman  who,  on  receiving  an  order  fVom  the  seller 
of  malt  to  hold  it  on  account  of  the  purchaser,  gives  a  written  ac- 
knowledgement that  he  so  holds  it,  cannot  set  up  as  defence  for  not 
delivering  it  to  the  purchaser,  that  by  the  usage  <»  trade  the  property 
in  malt  sold  is  not  transferred  till  it  is  remeasured*,  and  that  b^ 
fore  the  malt  in  question  was  remeasuredy  the  seller  became  bank- 
rupt.   Stonard  v.  Dunkin,  1  Camp.  S44. 

SO.  If  goods  are  sold- to  be  paia  for  in  SO  days,  and  if  not  carried 
away  at  Uie  end  of  that  time,  warehouse  rent  to  be  paid  for  th^m, 
the  property  in  the  goods  vests  absolutely  in  the  purchaser,  and  they 
remain  at  his  risk  from  the  moment  of  the  sale.  FhUlimore  v.  Barry, 
1  Camp.  51 S. 

31.  As  soon  as  goods  are  delivered  to  a  carrier  they  are  at  the  risk 
of  the  purchaser,  although  the  carrier  be  paid  by  the  vendor.  King 
V.  Meredith,  2  Camp.  639. 

32.  A  delivery  of  goods  at  a  wharf  is  not  sufficient  to  charge  the 
purchaser,  unless  the  seller, procures  them  to  be  booked,  or  takes  a 
receipt  for  them,  or  delivers  them  in  such  a  manner,  as  to  furnish 
a  remedy  over  against  the  wharfinger.  Brickman  v.  Levi,  3  Camp. 
414. 

33.  The  vendee  of  goods  recovers  their  value  in  an  actjon  of  trover 
against  the  captain  of  the  vessel,  to  whom  they  have  been  delivered 
on  the  vendee's  account :  he  cannot  afterwards,  in  an  action  brouriit 
by  the  vendor  for  the  amount,  contend  that  there  has  been  no  de- 
livery to  him ;  although  the  citptain  refused  to  deliver  the  goods  at 
the  instance  of  the  vendor,  and  although  the  vendee  has  not  had 
judgment  in  the  action  of  trover.  Groning  and  others  v.  Mendham, 
1  Starkie,  299. 

34.  A  vendee  at  AherystvoUh  gives  an  order  for  goods  to  the  travel-  IViniit. 
ler  of  the  plaintiff,  who  is  a  dealer  in  London  /  nothmg  is  said  about  the 
mode  of  carriage :  it  is  presumed  to  be  that  the  gocMls  are  to  be  sent 

in  the  most  usual  and  convenient  way ;  and  therefore  upon  the  deli- 
very of  the  goods  to  a  carrier  in  London^  a  cause  of  action  lies  in 
London.    Copeland  v.  Lewis,  2  Starkie,  33. 

35.  A'  by  the  direction  of  B.^  purchases  coffee  for  B*  whidi  is  to 
be  delivered  at  Leghorn  to  ^.'s  order;  the  coffee  is  accordingly  sent  to 
Leghorn^  and  is  sold  there  by  A*^  agents  and  by  his  direction ;  B. 
may  maintain  trover  against  A*  for  the  conversion  of  the  coffee,  al- 
though the  price  has  not  been  actually  tendered  to  A.  Payne  v. 
Brander,  2  Starkie,  568. 

6.  The  vendor  of  goods  sold  on  credit,  cannot  feue  for  the  price  Plajmcat. 
until  the  time  has  expired,  unless  the  goods  were  bought  with 
the  view  of  defrauding  him.    Secusy  where  ne  has  only  given  a  volun- 
tary promise  of  credit,  making  no  part  of  the  contract  of  sale.     De 
Symons  v.  Minchwick,  1  Esp.  C.  430. 

37.  It  is  not  an  entire  waiver  of  a  condition  to  be  paid  for 
goods  on  delivery,  that  the  vendor  allowed  the  purchaser  to  carry 
away  part  of  the  goods  without  being  paid  for  them.  Payne  v.  ShaJ- 
bolt,  1  Camp.  427. 

38.  One 
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38.  One  who  tav  agreed  for  the  sde  of  100  sacks  of  flour,  canii4l 
after  delivery  of  part,  recorer  for  that  part»  the  defendant  being  M 
ling  to  receive  and  pay  for  the  whole.  Walker  ▼•  IXxon,  2  l^arl  "^ 
281. 

39.  Although  the  purchaser  of  iroods  neglects  after  notice,  to  ca 
them  away,  me  seller  has  no  ri^t  on  that  account  to  resell  thi 
Greaves  v.  Ashlin,  3  Camp.  426.  , 

40.  As  soon  as  the  purchaser  of  goods  discovers  that  they  do  nS 
answer  the  order  given  for  them,  he  ought  to  return  them  to  the  ve* 
der,  or  send  him  notice  to  take  diem  back ;  and  if  he  does  neither,  a^ 
cannot  afterwards  maintain  an  action  qn  the  ground  of  the  article 
being  quite  unfit  for  the  purposes  for  which  he  ordered  it.  Fisher  v, 
Samuda,  1  Camp.  193.  i 

41.  If  goods  m  the  city  o£  London  are  sold  by  a  broker,  to  be  paid 
Inr  a  bill  of  ezchamey  the  vendor  has  a  right,  within  a  reasonable  time^ 
if  he  is  not  satisfied  with  the  sufficiency  of  the  purchaser,  to  annu^ 
the  contract*  The  vendor,  however,  must  intimate  his  dissent,  «l 
ifoon  as  he  has  had  an  opportunity  to  squire  into  the  solvency  oftiie 
Durchaser.  Five  days  considered  too  long  a  period  for  this  purpose. 
Hodgson  v«  Davies,  2  Camp.  530.     - 

42.  Where  utensils  to  be  used  in  trade  have  been  contracted  for 
and  delivered  at  a  stipulated  price,  it  is  a  question  for  the  jury,  whe- 
ther the  vendee,  who  complains  that  they  are  unfit  for  the  purpose 
for  which  they  were  intended,  has  used  them  farther  than  was  neces- 
sary, in  order  to  give  them  a  fair  trial.  And  if  he  has  not,  the  com- 
modity Being  bulky>  and  after  a  reasonable  trial  found  to  be  unfit  for 
such  purpose,  the  vendor,  upon  notice  given,  is  bound  to  take  them 
away;  but  if  the  vendee  retain  the  utensils,  without  giving  such  no- 
tice, he  is  liable  to  pay  for  the  vidue  of  the  materials.  Okell  v. 
Smith  and  another,  1  Starkie^  107. 

43.  It  is  a  question  for  the  juiy,  whether  the  vendee  of  goods 
which  turn  out  to  be  of  a  quality  inferior  to  that  which  was  stipulated 
for,  has  in  point  of  fair  mercantile  dealing,  ^ven  a  notice  somcientiy 
early  to  the  vendor  of  his  intention  to  repudiate  the  contract.  Eove 
v.  Osborne,  1  Starkie,  140. 

44*  The  vendee  of  a  merchantable  commodity  warranted  to  be  of 
the  best  quality,  proceeds  to  use  it  from  time  to  time  till  the  whole 
has  been  consumed,  when  the  value  of  the  article  can  no  longer  be 
ascertained,  having  given  no  notice  to  the  vendor  during  this  time  of 
any  defect  in  the  article,  and  having  deprived  the  vendor  o£  the 
means  of  proving  the  value  of  the  article  by  proper  tests,  the  vendee 
is  not  entitled  to  recover  on  the  ground  of  any  alleged  defect  in  the 
article.    Hopkins  v.  Appleby,  1  Starkie,  477. 

45*  A.  contracts  to  sell  to  B.  50  tons  of  hemp,  to  be  shipped  from 
Cromtadt  or  St.  Petersburgh,  the  ship's  naaae  to  be  declared  as  soon 
as  known,  and  to  arrive  before  the  31st  of  December^  On  the  5th  o^ 
September  A.  gives  notice  to  ^.,  that  the  hemp  was  shipped  on 
board  the  Liva^;  on  the  9(Hh  he  sends  a  second  notioSf  that  if  the 
quantity  did  not  come  by  the  Lively^  he  would  make  it  ap  from  the 
cargo  of  another  vessd.  On  the  29th  A.  gives  a  third  notice  that  tirenty 
tons  would  con)e  bjTthe  Lively^  and  the  rest  by^  another  ship.  B- 
accepts  the  twenty  tons,  but  refuses  to  receive  any  more :  Held  that 
B.  was  bound  to  receive  the  remainder  of  the  hemp,  unless  he  could 
show,  that  he  had  sustained  some  special  damage  by  i4.*s  non-pcT' 
formance  of  the  precise  terms  of  the  contract.  Thornton  and  others 
V.  Simpson  and  others,  1  Holt,'  164. 

4$.  The  owner  of  goods  sends  them  to  a  wharf  in  the  borough  of 
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'  ''tz  )  Southvoarkf  where  goods  of  the  same  sort  are  usually  sold :  the  whar« 
rifr  rc:^,  finger,  without  any  authority,  sells  them  to  a  bond  fidt  purchaser, 
Eb.t:^       who  duly  pays  for  them.  This  is  not  a  sale  in  market  overt  to  change 

the  property,  and  trover  lies  for  goods  at  the  suit  of  the  owner  against 

the  purchaser.     Wilkinson  v.  Eling,  2  Camp.  335« 
47*  A  complaint  having  been  made  to  a  magistrate  by  A.y  the 

owner,  that  his  horse  has  been  stolen  by  B.,  an  officer,  although  armed 

with  a  warrant  against  A.y  is  not  justified  under  the  statute  31  £.  c.  12. 

s.  4.  in  taking  the  horse  out  of  the  possession  of  a  hwidfidt  purchaser 

from  B.    Joseph  v.  Adkins,  2  Starkie,  76* 
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As  to  the  venue  in  a  criminal  information  against  an  officer  for  a 
false  return  sent  from  abroad  tothe  Navy-office,  see  Rex.  v.  Munton, 
1  Esp.  N.  P.  C.  63. 


VESTRY. 

1.  The  rector  or  vicar  is  not  an  integral  part  of  the  vestry;  there-  How compotcd. 
fore,  though  absent,  their  resolutions  are  valid.    Mawley  v.  Barbet 

and  another,  2  Esp.  C.  68?. 

2.  The  resolutions  of  a  former  vestry  may  be  rescinded  by  a  sub-  R«cituon  of 
sequent  one ;  but  they  are  binding  until  annulled.  Mawley  v.  Barbet  rooluUoni  of. 
and  another,  2  Esp.  C.  687. 


WAGER. 

1.  An  action  lies  on  a  wager  on  a  horse-race,  if  neither  of  the  sums  When  v^lkL 
betted  by  the  parties  amounts  to  10^.,  and  the  race  itself  is  run  for  the 

sum  o£  BOl.  or  upwards.    M'Allester  v.  Haden,  2  Camp.  438. 

2.  An  action  may  be  maintained  upon  a  wager  of  a  rump  and  dozen, 
whether  the  defendant  be  older  than  the  plaintiff.  And  when  a  dinner 
is  ordered  at  a  tavern  by  the  authority  of  two  persons,  who  have  laid 
a  wager  of  a  rump  and  dozen,  if  the  winner  pays  the  biJl,  he  may  main- 
tain an  action  against  the  loser  for  money  paid  to  recover  the  amount. 
Hussey  v.  Crickitt,  8  Camp.  168. 

3.  An  action  cannot  be  maintained  on  a  wager,  on  a  point  of  law  When  invilid. 
in  which  the  parties  have  no  interest.    Hemdn  v.  Gerss,  2  Camp. 

4.  No  action  can  be  maintained  upon  a  wager  on  a  cock-fight. 
Squires  v.  Whisken,  3  Camp.  140. 

5.  On  a  wager  that  A»  will  trot  two  horses  sixteen  miles  in  two  Construction  of. 
successive  hours,  he  may  trot  them  in  any  manner  he  thinks  proper. 

Robson  V.  Hall,  Peake,  127* 

6.  An  action  cannot  be  maintained  to  recover  back  money  depo-  RctoMoa  ot 
sited  with  a  stake-holder  upon  a  wager,  afler  the  wager  has  bieen  de- 
termined against  the  plainti£    Brandon  v.  Hibbert,  4  Camp.  37. 

7.  The  party  who  lays  a  wager  on  the  identity  of  a  person  with 
whom  he  has  conversed,  cannot  set  it  aside  on  the  ^ound  that  at  the 
time  when  it  was  laid,  the  opposite  party  had  received  certain  infor- 
mation that  he  was  mistaken ;  and  it  is  too  late  for  him,  on  discover- 

VoL.  V.  Tt  ing 
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inghift  mistakey  to  countermaiid  Ihe  authority  of  the  stake-holder,  to 
pay  over  the  money  betted.    Bland  v.  CoUett,  4  Camp.  157. 
PledUnipk  8,  Where  money  betted  is  paid  intb  the  hands  of  a  banker,  who 

gives  a  receipt  to  the  persons  betting  as  received  of  them,  the  winner 
canaot  recover  on  the  common  count  on  a  wager»  but  tnust  state 
that  the  money  was  so  paid,  and  that  the  defendant  refosed  to  pennik 
*   him  lo  receive  it.    Robson  ▼.  IMl,  Peake,  128. 


WARRANTY. 

Wh«t  is.  1.  Setting  the  names  of  artists  opposite  those  of  pteCurea  in  a  eatar 

logue  offered  for  sale,  is  not  to  be  taken  as  a  warranty,  that  they* 
were  painted  by  Uiem.  Jendevine  v.  Slade,  2  Esp.  C.  572.  Sed^ 
quarey  unless  the  action  was  on  the  scienter^  which  is  probable  from 
page  573.  .  ^ 

What  it  noL  2.  If  a  man,  not  knowing  the  age  of  a  horses  but  having  a  written 

pedigree,  which  he  received  with  him,  sell  him  as  a  horse  of  the  age 
•  stated  in  the  pedime,  at  the  same  time  stating  he  knows  nothing  of 
him  but  what  he  has  leanit  from  the.  pedigree,  he  is  not  li^le  to  an 
action  when  it  appears  that  the  pedigree  is  false.  Dimlop  v.  Waugh, 
Peake,  128. 

3.  Where  a  customer  who  had  bought  a  quantity  of  burgundy  of 
excellent  quality  from  a  wine-merchant,  some  time  after  procured 
him  to  exctiange  a  portion  of  it  for  wine  of  a  different  description : 
Held,  that  there  was  no  implied  warrant  on  the  part  of  the  customer 
as^  to  the  state  ^of  the  wine  at  the  time  of  the  exchange ;  and  that, 
although  it  had  then  become  quite  sour,  the  wine-merchant  bad  no 
remedy  without  proof,  that  the  other  knew  its  deteriorated  condition 
and  intended  to  practise  a  fraud.  La  Neuville  and  another  t,  Nourse 
and  another,  3  Camp.  351. 

What  abaU  be  a      4.  A  temponuT  lameness,  rendering  a  horse  less  fit  for  present  ser- 

brcach  of.  vice,  is  a  breach  of  a  warranty  of  soundness.     Elton  v.  Brogden, 

4  Cunp.  281.;  S.C.  1  Starkie,  475.  by  the  name  of  Elton  v.  Jordan. 

iVbat  nat  5.  A  horse  labouring  under  a  temporary  injury,  capable  of  being 

speedily  cured,  is  not  unsound  within  die  meaning  of  a  warranty  of 
soundness.    Garinent  v.  Batrs-,  2  Esp.  C.  673. 
'      '6;  Roaringisnot  uasoundness  hi  a  horse,  unless  ft  be  shown" to 
proceed  from  some  disease  or  organic  difett:'    Basslat  v.  Golbs, 
2  Camp.  523*  » 

*  7*  Crib-Utioff  is  no  such  unsoundness  in  a  horse  as  to  enthle  a 
purchaser  Whohas  bought  undef  a  ^ekieral  warran^  to  »i>*»>ntitin  %n 
action  for  the  breach  of  it  upon  this^finik  only.  Broennettbnrh  v. 
Haycock,  1  Holt,  630. 

or  mimiiig         8*  If  a  tirarranty  on  the  side  of  a  horse  proves  false,  and  the  pur- 

ihe  aiticlc.         chaser,  instead  of  returning  him  immediately^  keeps  him  until  he  grows 

worse,  whether  from 'physic  or  oihenrise,  he  cannot,  by  afterwards 
offering  to  return  him,  rescind  the  contract,  but  must  pay  the  price, 
and  sue  on  the  warranty.    Curtis  v.  Hannay,  3  Esp.  C.  82. 

9.  In  an  action  on  the  warranty  of  a  hors^,  the  plaintiff  is  not  en- 
titled to  recover  for  the  expence  of  keeping  the  horse',  unless,  on  dis* 
covering  the  unsoundness,  lie  offered  to  return  him  to  the  defendant. 
Caswell  ir.  Cbare,  2  Camp;  B2. 

WASTE. 


Digest.]  (    6S9    ) 


WASTE. 

.  1»  It  is  waste  for  an  outgoing  tenant  of  garden-ground,  to  plough  wiutii. 
up  strawberry 4>ed8  infiiU  l>earing>  although  when  he  entered  he  paid 
for  them,  on  a  valuaUon,  to  the  person  who  occupied  the  premises  be- 
fore hini|  and  althouffh  it  may  have  been  usual  for  strawberry-beds  to 
be  appraised  and  paid  for  as  between  outgoing  and  incoming  tenants. 
Walhei^  V.  Howeil»  k  Cwnp.227. 

3.  An  action  on  the  case  in  the  nature  ot  waste^.  lies  at  the  suit  of  Action  in  ibe 
a.  landliord  i^^ainst  his  tenant,  for  acts  done  b^  the  latter  while  hM*  nature  of. 
ing  ovet  after  the  expiration  of  a  notice  to  quit.    BurcbeU  v.  Horns- 
by»  1  Camp.  560. 


WATCmiAN. 

A  watchman  is  not  justified  in  taking  into  custody  for  talking  loud  Ancttby. 
in  passing  along  the  street....  Hardy  v.  Murphy  and  another,  1  Esp. 


WATERCOURSE. 

After  twenty  years*  uninterrupted  enjoyment  of  a  spring  of  water »  Title  tik 
an  absolute  right  to  it  is  gained  by  the  occupier  of  the  dose  in 
which  it  issues  above  ground;  and  the  owner  of  an  adjoining  dose 
cannbt  lawfully  tutu  drain  whereby  the  supply  of  water  to  the  spring 
is' diminished.    Balston  v.  Bensted,  1  Camp.  463. 


•m        4  ^^ 


WAY. 

A  riffht  of  way  for  agricultural  purposes,  is  a  limited  and  qualified  Cxtenc  of  the 
right  of  way,  and  does  not,  necessanly,  confer  a  right  to  use  such  "^^  '^ 
way  for  general  and  universal  purposes  ;  therefore,  where  A. 
claimed,  and  proved  a  right  to  carry  corn  and  manure  over  the  locw 
in  auo :  Heid,  that  he  had  not  therefore  a  general  and  unlimited 
rigint  to  carry  lime,  or  the  produce  of  a  quarry,  over  die  lacus  in  quo 
at  all  times  «nd  for  all  purposes.    Jackson  v..  Stacey,  1  Holt,  4s55* 


WEST  INDIA  DOCK  COMPANY. 


A  lettdir  from  the  plaintiff's  attorney  to  the  secretary  of  the  West  AcUon  ogaiaai. 
India  Dock  Company,  claiming  the  delivery  of  some  coffee,  in  the 
possession  of  the  Company,  at  their  Docks,  aldding,  **  that  he  was  in- 
structed to  take  legal  measures,  if  it  were  not  delivered  forthwith," 
is  not  a  notice  of  action,  within  the  meaning  of  the  39  Geo.  3.  c.  69. 
s.  185.;  the  act  which  incorporates  the  Company?  QiMPre,  if  the 
notice  of  action  should  not  be  to  the  treasurer  of  the  Company. 
Lewis  V.  Smith,  1  Holt,  27- 

WHARF- 


(     640     } 


lidbiUtj  of. 


MoUce  by,  in 
discbarge  of 
liability. 


WHARFINGER. 

1 .  The  liability  of  a  whajrfinger,  who  undertakes  to  convey  goodb 
from*  his  wharf  to  ttie  vessel,  iti  his  own  lighters,  is  similar  to  t&at 
bi  a  carrier.    Maving  v.  Todd  and  others,  1  Starkie,  72. 
'  2.  If  a  wharfinger  accept  goods  ft-om  a  hoyman,  he  is  sodwerahle 
to  the  owner  for  them.    Wardell  v.  Mourillyan,  2  Esp.  C<  695. 

3.-  A.  deposits  •gcK>ds  in  the  warehouse  of  B.,  a  wliarfinffer,  for  the 
purpose  of  sale  by  B*,  who  is  paid  lOl.per  annum  for  war^ouse  rent, 
and  receives  a  commission  on  the  sale;  B.  having  issued  the  goods» 
which  are  afterwards  burnt  in  the  warehouse,  and  having  received 
the  amount  from  the  insurer,  is  liable  to  i4.,  for  such  money  had  and 
received  to  his  use.  A.  deposits  goods  in  the  warehouse  of  B^  « 
wharfinger,  and  pays  an  annual  rent  for  part  of  a  particular  ware* 
house,  B,  removes  the  goods  into  another  warehouse*  where  tbey  are 
burnt ;  quare,  whether  ^is  liable  tp.  A.  for  the  amount?  Sidaways 
and  another  v.  Todd  and  anotiii^,  2^6tapkie,  40Qi» 

4.  A  wharfinger,  by  inserting  in  his'  receipts  for  goods,  a  notice 
that  he  will  not  be  responsible  for  loss  by  fire,  may  entii^ly  dischai^ 
himself  from  such  responsibility.  Maving  v.  Todd  and  another) 
4  Camp.  223.;  S.  C  1  Starkie,  72. 


Rigbt  to. 


ObttnictioD  of 
the  right. 

Extinction  of 
the  right. 


WINDOW. 

1*  The  uninterrupted  enjoymeot  of  lights  for  20  y^urs,  or  perhaps 
(ess,  confers  a  possessory  title.    Cotterell  y;  (jriffiths,  4  Esp.  C.  ?!• 

2L  If  a  building,  after  having  been,  used  for  20  y^tfs  qs.a  malt* 
house^  is  converted  into  a  dwelling-house,  in  its.  new  state  it  l»  entitled 
only  to  the  same  degree  of  light  which  was  necessary  to  it  in  its  former 
state^  and  the  owner  of  the  adjoining  ground  may  lawfully  erect  a 
wall  which  prevents  the  admission  of  sufficient  lieht  for  domestic  pur- 
poses, if  what  is  still  adoiitted  would  be  enough  for  the  making  of 
malt.    Martin  v.  Goble,  1  Camp.  322. 

3.  If  an  ancient  window  be  raised  and  enlarged,  the  owner  of  the 
adjoining. land  dmnot  lawfully  obstruct  the  passage  of  .light  and  air 
to  any  part  of  the  space  occupied  by  the  ancient  window,  although  a 
greater  portion  of  light  and  air  be  admitted  through  the  unobstructed 
part  of  the  enlarged  window,  than  was  anciently  enjoyed.  Chandler 
V.  Thompson^  3  Camp.  80. 

4.  Semble,  that  no  action  lies  for  opening  a  window  looking  into 
and  destro^ng'  the  privacy  of  a  neighbour's  premises,  unless  under 
the  prohibition  of  a  custom.    Cotterell  v.  Griffiths,  4  Esp.  C.  69. 

5.  An  act  which  in  any  degree  tends  to  deprive  an  ancient  window 
of  the  quantity  of  light  and  air  it  is  entitled  to,  is  injurious.  Cotterell 
v.  Griffiths,  4  Esp.  C.  69. 

6.  If  an  aticient  window  has  'been  completely  shiit'  up  with  brick 
and  mortar  .above  20  years,  it  loses  its  privil^ie.  .  Lawrence  v«Ofoee> 
3  Camp.  514.  .       ,  ;        .  . 
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